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UNIVERSITY OF ZAMBIA
UNIVERSITY EXAMINATIONS - OCTOBER, 1993

L 110
LEGAL PROCESS

TWO HOURS (PLUS 10 MINUTES TO READ THE PAPER).

INSTRUCTIONS:

1. ANSWER ANY FOUR (4) QUESTIONS
2. ANY RELEVANT, UNMARKED STAT:T , MAY BE CONSULTED DURING
EXAMINATION

Trace the development of the Court System in both North-Western
and North-Eastern Rhodesia from 1889 up to lst August, 1911.

Peter Mulwanda wants to marry Mary Musanda whom he has known
for two years. He has two options; either marry according to
Customary law or go through a Ceremony pursuant to the provisions
of the Marriage Act Cap 211 of the Laws of Zambia. He has
consulted a lawyer in private practice who has advised him on
the advantages and disacdvantages of the two forms of marriage.
He is however not clear on the circumstances in which African
customary law cazunot be appli~d. He has now come to you.

With the help of suitable illustrative decided cases, explain
to him the circumstances when African customary law cannot be
applied.

“w__ ... cannot well be accounted for except on the theory that
Parliament gencrally changes the law for the worse, and that the
business of the judges is to keep the mischief to its interference
4
within the narrowest possible bounds." '
per: Pollock J. Quoted in Essays in Jurisprudence and Ethics

p. 85.

Explain the causes of the difficulties experienced in the
interpretatlon of statutes md outline the rules which assist
Judges in discovering the intention of Parliament from Statutes.



- 2 -

4. Twenty-nine years after independence Zambia still depends
~n the law, practice and procedure applicable in England in
certain cases; Explain the laws which make the application of

English law in Zambia possible and why such a situation continues
tc exist.

5. What do you understand by the judicial concep’  of Stare Decisis?

6. (a) Discuss the jurisdiction of the following courts:

(i) Consular courts

(ii) The High Court of North-Western Rhodesia and why
it was created.

(b) What do you understand by specific performance.
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L 140

CERTIFICATE IN LAW

THREE HOURS

ANSWER : ANY THREE QUESTIONS

The accused Mary, killed Linda after coming upon
her and her (Mary's) husband John in the very act
of adultery. Mary was the senior wife and her
husband had three other wives. The deceasad, Linda
was in fact John's fiance and they planed to marry.

Polygamy was the normal marital status in Mary's
community.

What offence(s) if any did Mary commit?

Write short notes on the following

(2) Sources of the Criminal Law of Zambia
(b) The Burden and standard of proof in criminal
law.

X cntered a shop to buy some swects worth X50 for
his son. He handed 2 K100 nnte to a cashier. The
cashier, mistakenly thinking that X had given her
a2 X500 note gave him (X) K450 instead of K50 as
change.

X walked out nf the shop smiling broadly as he was

 desperately in need of cash.

Unknown to him, the shop security puard who had
witnessed the transation was pursuing him.
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Across the road, the security guard crnironted X and
asked him to accompany him back to the shop. X
regsisted and kicked the guard in the leg and ran
away.

Three hours late, the police found X smelling heavly
»f Kachasu and arrested him.

What offence(s) did X commit?

To what extent can intnzication excuse crime under the
Zombian criminal low?

"The offence of bigamy is one example of laws which
are sometimes totally strangeomce Uransported from
England to Zambia, and once they are applied to
indigenous Zambias. In England polypamy is a
totally unrcceptable state of affais".

Comnissioner Npulube (as he then was now the Chief
Justice 2f Zambia) in the Pecople V Nkoma (1978)
ZR. &4

In the light of the above dicta discuss whether the
law of bigamy should be retained in its present form?

END OF EXAMINATION
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Across the roasd, the security guard crnironted X and
asked him to accompany him back to the sheop. X
resisted and kicked the guard in the leg and ran
away.

Three hours late, the police found X smelling heavly
of Kachasu and =rrested him.

What offence(s) did X commit?

To what extent can intoxzication excuse crime under the
Zambian criminal 1law?

"The offence of bigamy is one example of laws which
are sometimes totally strangeomce Uransported from
England tn Zambia, and once they are applied to
indigenous Zambias. In England polygamy is a
totally unrcceptable state ~f affais”.

Commissioner Ngulube (as he then was now the Chief
Justice of Zambia) in the Pecple V Nkoma (1978)
Zr. 4

In the light of the above dicta discuss whether the
law of bigamy should be retained in its present form?

END OF EXAMINATION
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CONSTITUTIONAL LAW

'IME - THREE HOURS
\NSWER: FOUR (4) QUESTIONS
NOTE : ONLY UNMARKED STATUTES MAY BE BROUGHT INTO THE
EXAMINATION RCOM
1. Critically discuss the extent and reality of Presidential power under

the One-party system of govermment in Zambia.

The Minister f Home Affairs presents the Criminal Procedure Code
(Amendment) Bill, 1993 to the National Assembly. The Bill seeks to
prohibit bail for capital offences, nmisprison of treason, treason-
felony and aggravated robbery. This Bill comes in the wake of the
decizion of the courts to grant bail to members of an opposition

party who were detained and Lggexccharged with treason-ielony and
sedition. The National Assembly after a prolonged and acrimonious
debate passes the Bill. Thirty-eight MPs then present a petition to the
Speaker requesting thet. a judicial tribunal be set up to examine the
constitutionality of the Bill. The Speaker rejects the petition on
the ground that it is "misconceived" and sincé it does not violate the
constitution in any way he is not bound to do anything at all.

The aggrieved MPs come to you for advice. Write a brief setting out the
relevant arguments, supported by appropriate authcrities.

Maleni is Publicity Secretary of an opposition party called:ﬁh&zhtb!kﬁi’
Democratic party. He is a very charismatic speaker and he always criticiges
government leaders for corruption and incompetence. The Minister of

Home Affairs directs the Police not to allow Maleni to address any meetings
in eny part of Zambia until he stops criticising the government. Maleni's
applications for petuita to hold meetings are consequently turned down omn

numerous occasions.

He comes to you for advice. Advise him with the aid of appropriate

authorities.
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On August 1, 1993 the President proclaims an emergecy under Article 31 of
the Constitution following wide-spread protests against the government's
tough economic policies, Miti, a businessman, is on 2nd August arrested
and detained by the police under emergency regulations feor allegedly
viclating foreign exchange regulations. The particulars of the offence
are that bwtween January 1 and August 1 he conspired with aliens to

buy foreign exchange from bureaus and remit it abroad contrary to foreign
exchange regulations. While he is in police custody he is denied food
for three consecutive days and is severely beaten in an attempt to force

him to name his associates.

He is then released after fourteen cdays without being given written grounds
for his detention.

He comes to you for advice. Advise him.

Monica sues Mumba for slander in the High Court. Mumba allegedly told
Law students at UNZA that Monica is a loose woman who goes out with
different men for money. The case is heard by Justice Lungu, who keeps
postponing the proceedings on the slightest protext because she and

the defendant are family friends. It has now been two years since the
conclusion of the hearing and Justice Lungu has not yet delivered

judgement. Monica is very upset about this and wants to sue for redress.
Write a brief setting out the case for and against Monica.
Critically discuss the system of checks and balances under the 1991

constitution of Zambia. Do you think the checks and balances are
cffective? If not how may they be improved upon?

END OF EXAMINATION
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LEGAL PROCESS

INSTRUCTIONS
1. Answer any four (4) questions
2. Time allowed is (% hours (Plus 10 minutes to read the paper).
3. Any relevant, unmarked stature, may be consulted during the
examination. ’

1. Ringo Chingaipe was convicted and setenced to seven years imprisonment
with hard labour, by a Kaputa Magistrates court. The charge that Ringo
faced before the subordinate court was that he had stolen a gearbox
from a vehicle owned by Chibwenzi.

So far as is relevant, the statute under which Ringo was dealt with

states as follows.

"If a theft is committed under any of the circumstances following;
that 1is to say:~

(a) the thing is stolen from any kind of vessel or vehicle or place
of deposit; the offender is liable to imprisomment for seven
years"

Rihgo appedis to the High Court arguing zmong other things that the
learned Magistrate erred in law in convicting him of the offence of
theft from a motor vehicle since the gearbox was attached to or formed
part of the vehicle itself.

Assume that you are a judge of the High Court to whom Ringo's appeal has
been allocated. Interprete the above quoted part of the statute and
determine whether or not under that provision the gearbox would be

said to have been stolen. In doing so assume further that there is

in the margin of the statute, adiacent to the part quoted above, a
marginal heading which reads.

"Stealing goods in transit"

Giving approate reasons, execute the task.
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"Our common law system consists in applying to new combinations of
circumstances those rules of law which we derive from legal principles
and judicial precedents: and for the sake of obtaining uniformity,
consistency and certainty, we must apply those rules, where they are
not plainly unreasonable and inconvinient, to all cases which arise;
and we are not at liberty to reject them, and to abondon all analogy
to them, in those tc which they have not yet been judicially applied,
because we do not think that the rules are not as convinient and
reasonable as we ourselves could have devised." per Parke J in
Mirchouse v. Regnall (1833)

Critically discuss the above excerpt using suitable illustrations.

Explain how and why Equity developed in England in the way it did.
Discuss its threefold jurisdiction.

Sanikonda Banda, an Engineering student at UNZAwas always had a
1iking for Melody Mukabwela, an economics student alsoc at UNZA. She
unfortunately has never liked Sanikonda because besides "“having no
looks™ is a ™lumpen and an uvexposed fellow." Goodgirl Londolola, a
mutual friend of Sanikonda and Melody told Sanikonda bout Melody's
opinion about Sanikonda. Sanikonda {n turn decides to write a big
poster in bright colours describing Melody "a prostitute, a whore

of the highest order who has seen half of the men imn the old rsidences."
Sanikonda secretly hang the poster at the upper dining hall notice
board at night, hoping 1o one would see him. Goodgirl Londolola,
however, saw Sanikcnda hang the poster, and besides being the first

- one to read the poster, sha weet and told Melody about it.

Melody thinks she has been defamed and she is ocutraged by Sanikonda's
action. She intends to take out an action for heavy damages gainst

Sanikonda. She approches you for advice on

(a) The court in which tc commence has action
(b) The law which is to apply to the dispute

Write a legal opinion setting forth the various considerations involed
and giving approplate guidance.
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5. "Just as an English Oak so with the common law. You camnot transplant it
to the African continent and expect it to retain the tough character which
it has in England. It will flourish indeed but it needs careful tending....:.
per ford Demning in Nyali v. A.G. (1959) IQBI.

With the help of decided cases critically discuss the magintude of the
problem that his lordship was alluding to and how it has been dealt with
in practice in Zambia.

6. With your understanding of the judiciai system of North-Western and
North-Eastern Rhodesia in mind Show how and the extent io which the

former differed from the latter and the reasons thereto.

7. (a) Write brief notes on the following
(1) Consular Courts
(ii) The High Court of North-Westeern Rhodesia
(111) Admigistrator's Court.
(b) Briefly discuss the cases below and state their significance

'(I)  HWALIMA V HWALIMA/1968/ZR 164.
(II) DAVIES JOKEY XASOTE V DPP /1977/ZR.

END OF EXAMINATION
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TIME: THREE HBOURS PLUS 10 MINUTES TO READ THE PAPER
ANSWER: ANY FOUR (4) QUESTIONS.

1. ™There is no statute or common law rule by which one court is bound to
abide by the decision of another of equal rank, it does so simply from
what may be called the comity among judges. TIn the same way there 18 no
common law or statutory rule to oblige a court to bow to its own decisions,
again it does so on the ground of judicial comity. But when a court is
equally divided, this comity does not exist, and therc is no autbority of
the court as such, and those who follow must choose one of the twn
diverse opinions .... The case may be different with the House of Lurds
gsince it is the ultimate court of appeal, and 1if it is otherwise there

exists an uncertainty as to the law.™
(From the Vera Cruz (1880) 9 P.D. 96 at 97.)

Critically discuss the quotation in view of the position obtaining in
Zambia.

{25 Marks]

2. Rajiv Patel is an Indian businessman living in Zambia. He has be-n in
Zambia since 1968 when his family migrated to Zambia from a poor Indiau
village in the outskirts of Bombay. Since Rajiv's family arrived, they
have been making a "big killing” exploiting cheap mative labour to promote
their retail and farming businesses. They are now 3 very richfamily in Lusaka .

Rajiv has been seeing a girl called Namakau Mwiyakuyi of a Ndembu/Lozi
background. He manage to so impress the girl with his fanily's wealth, that
when he finally asked her to move in and live with him, she gladly welcomed
the opportunity. Namakau has been staying with Rajiv at the latter's
apartment in the Madras area near Kamwala in Lusaka since July 1980.

Namakau is now 27 years old and is six months pregnant.

LY



3.

4,
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Namakau's father, Bo-Mbo Liswanisc, has been quite disturbed about his
daughterfs affair with Rajiv. As a way of protesting and showing
disapproval of his daughter's conduct, Bo-Mbo Liswaniso had imposed what
he called "social sanctions” against her. In this regard, he never spoke
to her neither did he allow her to visit his village in Kalabo. This
went on until laatwo7t when he decided enough was encugh. He now wishes
to commence an action against Rajiv for what he has done to his innocent
young Namakau. He hears that you are a lawyer and so approaches you for

advice on:
1. whether he has any cause of action against Rajiv, who is non-Zambian.
2. What court and what law would be applicable.

Advise giving reasons and authorities for your opinion.

[25 Marks]

Critically assess the extent toO which assessors are irrelevant to the
present day system of administration of justice in Zambia and suggest
changes, if any, that ought to be effected in the laws that govern the
participation of assessors in the judicial system. In your answer
exsmine also the possibility of using the jury rather than assessors in
Zambia.

[25 Marks]

"“The right to be ﬁeard would be, in many cases, of little avail if it aid
not comprehend the right to be heard by counsel. Even the intelligent

and educated layman has small and sometimes mo skill in the science of the
lav ... Left without the aid cf counsel he may be put on trial without a
proper charge and convicted upon incompetent evidence or evidence unrelated

to the issue ..."

( Per Supreme Court of the United States in Powell V. Alabama (1932) 287 US 459

Taking the above guotation as your point of departure, critically discuss
the adequacy or inadequacy of the provision of legal services to the
poor in Zambia,

{25 Marks]
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S. Discuss the follcwing:

(a) the work of the Federal Supreme Court of the Federation of Rhodesia
and Nyasaland in the period between 1955 and 1965.

(b) Native Courts.
(c) Administrators' Court of North-Western Rhodesia.
(d) Appeals to the Judicial Committee of the Privy Council from the

Protectorate of Northern Rhodesia.
[25 Marks]

6. Layman Banda, a non lawyer, has just discovered that inspite of having our
own National Assembly which is empowered by the Republican Constitution
to enact new laws and repeal old onmes which are mno longer relevant due to
changed circumstances, there are still statutes which make provision for
old and in some cases repealed'English Statutes as well as some laws

currently in force in England to apply to Zambia.

As a concerned patriotic Zambian, Layman is very uncomfortable about this
state of affairs which he describes as "unfortumate in the third Republic”
when members of Parliamént are so critical on many issues affecting the

welfare of Zambians. He is anxiocus to know why this state of affairs has

been allowed to continue after so many years of independence.

Advise.

[25 Marks]

END OF EXAMINATION
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220 - L&l OF CONTRACT

TIME . TG (2) HOURS (PLUS 10 IINUTES 'C7 READINT
THE QUESTION PAPFR)
ANSWER : O“UZSTICN ONE PLUS ANY TWO OTHERS.
NOT® { (1) ALT YCUR ANOWEGRS SHOULD BE SUPPORTED
BY DECIDED CASE ATTHCITIES AND SHOULD
TICTUNE REASONS FOR YOUR ADVICE. '
(2) KC STATUTES ART ALIOWED IN L1220
Te Ngenda, Nyambe and Nalwalo are prosperous Ndola

businessm:n, under +he auspices of the Malozi
Tnsiness Community Associstion. The Association
has arranzed for the Anpual General Meeting at
Tusaka's Garden House Hotel. The association
members are reanired to arran~e thelr own bookings
for accommodation., The meetin~ is scheduled to
start on Saturdav 25th Julv, 1993 and the members
should vogister at the Garden Houge on Triday 24th
July, 1993.

Negen'a rinss the Garden House's recention and asks
the receiptionist to reserve a double ro»m for him,
The receiptionist tates down Xgenda's details and
informs him that reservations are valid onlv until
4600 hours of the day on which the reservation is
required. Neenda started off from Ndola in good time
but could not get to Garden House until after 1500
hours at which time he was told the donble room

had becen taken by someone else.



Neenda had to travel hack to Ndola that same ni~ht
at grcat expense and inconvinience and he wishes

to sucz “or damar:s for breach of contract.

" Nyambe and Nalwalo, on the other, decided to travel

by bus. On arrival at the coach station, they

were tnld tha coach they had booked had alreadr cone.
Thev thercfore decided to board a privately owned

bus ND 500%. Soon after tazing thelr seats on NL 500%,
they szw the coach thev should have boarded. They
eXcused themselves and started off “or the coach but
on reaching the bus door for IND 500%, the conductor
told them to pav the Iusaka fare because they boarded
the bus and thus "there is a contract between you

and us, ~or which you must pay the Iusaka fare."

As Nyambe and Nalwalo were hurryine to catch up with
the coach, thev had no time for arguement. They
pai the Lusaka fare swearinm that they would recover

it from the bus company-

When they got to the coach, they produced the

tickets they had bourht some four davs earlier but
were told that the coach was too fnll, and that infact
they could not be squeezed on any other coach for thre

next two davsa

Ngenda, Nyambe and Nalwalo come to you for advice on

their le~+al ri<hts on these facts.

Advise them.
(40 marks)

Write short notes on any three of the following: -

(a) - Agreemcnt of parties in contract.

(b) - The Rule in Pinnel's case.

(¢) - The imposition of terms by courts.

(d) - Sufficiency and adequacv of consideration.

(30 marks)




"An exclusion or exempting clause only avalls anarty
when hc is carrving out his part of the contract in
its essential reshects; they donot avail him when
he is guilty o" a breach that goes to the root of

the contract."

Per Lord Dennine MR. in Karsales /Harrow/ Ltd - v -
Wallis /7956/2 All ER 866.

(30 marks)

Sikota and Liswaniso carry on business as rstailers
of ceramics nroducts which thev purchase from
various sources including Mbambo Potteries Limited
of Ndola.

The arran~eacnt is usually that Mbambo Potteries Limited
transbo*ts or arranc~s the transportation of the
ordered goo”s from Ndola to Sikota and Liswaniso's
premiscs on Lusaka's Cairo Iloai. The two have been -
dealins with Mbambo Potteries Limited for the past
five vears and on each transaction a purchase
agreemcnt is signed which provides, interalia, for
the ounantity of the moods, the purchase price, the
fact that Mbambo Potteries Limited will deliver

the goo”s in Lusaka and the instances when Mbambo
Potteries Limited will be excmpted from liability

for damaze to the goods.

On the 1st July, 1995; Sikota and Liswaniso ordered
100 boxes of plates and 200 boxes of murs. Mbambo
Potterics Limited engaged Gumu Transporters Limited
to transport the goo”s from Ndola to Lusaka. Mbambo
Potteries Limited vprepared the usual agreement and

handed it over to the driver of the truck beloncincs

to Gumu Transporters Limited with instructions that

as soon as the driver arrives, he shonld give that
agre-ment to cither Sikota or Liswaniso to sisn before
the boxes are off-loaded.



P

Throuch that driver's neslieence, the goo”s were
extensively damaged in an accident at the Chisamb
arsa on G-cat Nerth Road. When Sikota and Liswaniso
approached Mbambo Potteries Limited and Gumu
Transporters Limited for compensation, they both
denied 1liability and sousht to rely on a clause in
the said agreement which exempted "the company or
its scrvants from liability fo= damare to goois

delivercd howsoever caused,"

Sikota and Iiswaniso come to vou for advice.
Advise them,

(30 marks)

Compare and contfast any three of the

following: -

(a) - Conditions and warranties.

(b) - Heprerentations and terms.
(¢) - Karsalecs /Harrow/ Limited - v— Wallis /79567
: 2 A1l ER 866 and Photo Productions Ltde - v —
Sacnvicor Transnort Ltd. /19807 1 All E 556

(d) - Pinncl's case /76027 and Central London
Property Trust Limited - v - Hightrees House
Iimited /79477 1 KB 130,

e ke A A
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LAW OF CONTRACT

[TME : THREE HOURS (PLUS 10 MINUTES FOR READING THE QUESTION PAPER)
ANSWER : QUESTION ONE AND ANY THREE OTHERS o
NOTE: "ALL QUESTIONS SHOULD BE SUPPORTED BY DECIDED CASE AUTHORITIES
AND SHOULD INCLUDE REASONS FOR ADVICE
NO ACTS OR STATUTES ARE ALLOWED IN L 220
l. Mundia is the Managing Director of the Malozi cleaners Limited a company

incoporated in Zambia under the provisions of Cap 686 of the laws of
Zambia. '

The company carries on busimess as a supplier of industrial cleaners
wvhich it imports from the United States of America.

On the 30th June, 1993, Mundiaapprcached the marketing department of
Siwo Freight Company Limited, a company carrying on business as a
freight forwarder Airlifting, shipping, road trmsport etc, for advice
as to which port would be the best for Malozi Cleaners Limited to use
when Importing goods from the United States. Mundia spoke to the
Marketing Manager of Siwo Freight Company Limited, Mr. Muyambango.
Mr. Muyambango advised Mundia that Walvis Bay in Namibia was the -
best, that Siwo freight company limited hasan agent there who receives
the 'goods and Once the agent has received them, Siwo freight company
Limited delivers the goods to the customers destination in Zambia
within two weeks from the date their agent receives the goods in
Namibia.

On the strength of the above promises, Mundia contracts the Siwo Freight
Company Limited, on behalf of his company, to handle a consignment of
40 pales of Industrial cleaning materials from the United States. Siwo

* Freight Company Limited agrees and the parties sign a form stating that

Siwo Freight Company Limited agrees to handle the shipment.
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The goods arrived in Namibia on 10th July, 1993 and Siwo freight company
limited's agent received them the same day. Contrary to Muyambango's
promises to Mundia on 30th June, 1992, the goods were not delivered to
Malozi cleaners Limited until 30th September, 1993 by which time

Malozi Cleaners Limited had lost it clientele by reason of the delay and
when so delivered the goods were deliverd in a damaged comditionm.

When the goods arrived on 30th September, 1993, the Malozi Cleaners
Limited was charged for the handling, agency and sundry and on payment
of that bill were given a receipt on the bottom of which were the
words "for conditions, see overleaf" and at the back were conditions
which provided, Interalia, that;

(a) The company shall not be liable to the customer or owner for loss
or damage caused by any failure to carry out or megligence in
carrying ocut the custowers' or owners imstructions or by any
failure to perform or negligence in performing the company's
obligations, whether such obligations arise by contract or
otherwise, unle~a suck loss is due to the wilful neglect or default
of the company or its servants.

(b) Further and without prejudice to the generality of the
proceeding sub-condition, the company shall not in any event
be under any liability for any delay or consequential loss of
any market or deviation however caused or any loss, damage
or expense arising from or in anywayconnected with the marks,
weights, mumbers, brands, contents, quality or description of

the goods however caused."

Having lost business by reason of the delay and having received damaged.
goods, Mundia comes to you for advice on the Malozi Cleaners Limited's
Legal position on these facts as against that of the Siwo Freight
Company Limited.

Advise him.
[40 marks]
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"prima facie that whichk in any contract is left to be implied and
need not be expressed is something so obvious that it goes without
saying, so that if while the parties were making their bargain,
an officious by-Stander were to suggest some express provision
for it in their agreement, they would testily suppress him

with a common Oh of Course! "

Per Mackinnon L.J. in Shirlow -V Southern Foundries (1926) Limited (1939)2
KB 206.

DISCUSS. [20 marks)

Lubinda is a successful businessman in the heart of Mongu in the Western
Province of Zambia dealing in some of the most expensive and elegant

Ornaments and suits.

On the 30th June, 1993, a smartly dressed customer enters the shop and
orders two pairs of wedding rings and a set of 6 suits plus a wedding
dress the total value of which was K5m. The customer goes to the counter
where Lubinda was and offers to settle that amount by cheque. Lubinda
refused to accept the cheque. After some negotiations, Lubinda agreed

to accept the cheque only on condition thatthe customer would collect

the goods only when the cheque is cleared.

At that point the customer produced a British Passport in the name of
Bright Pearson saying as he did so that "you see who I am, Bright Pearson,
the man behind BP fuel products. Do you imagine the BP chief

executive can swindle you of K5m which is less than £60002"

Thereupon Lubinda asked the customer to wait nutside the shop, he closed
the shop and faxed the details cf the passport to the British Embassy which
confirmed that Bright Pearson was British and was the ' Chief Executive

of BP and further: that the passport ip question was his. Lubinda further
took the passport to a local security firm that is internationally

renoun, Vigil Security Services, which too confirmed the particulars.

Satisfied, Lubinda came back tc the shop and allowed the customer to take
the goods on payﬁent by cheque; Infact it turned ocut that the passport
was a forgery and the cheque was a stolen ore which naturally was not
honoured by the bank. The customer was infact a rogue called Charles
Winston who by this time had re-sold the goods to Walubita for K500,000.00.

Advise Lubinda, Charles Winston and Walubita on their legal position on

these facts. [20 marks]
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Mundia, a graduate from the UNZA School of enginecering has applied for
a job to the Zambia Bottlers Limited, manufacturer of coca cola and
fanta, as a mechanical Enginecer for their machines. The company has
sent him an offer of employment which they have asked him to sign

and return to the Personnel Manager if he wants the job, within two
days.

The said offer(stipulated, inter alia, that once he a;cepted the offer
he must work for the company for mot less than 15 years; that during
the ten (10) years following the determination of his employment

he would not carry on in Zambia, or be interested in glass bottle

manufacture or drinks manufacture or any manufacturing business or

‘be in any way connected with any business conducted by the company.

Before deciding whether or mot to accept the offer, Mundia wants, legal
advice on the legal implications of such provisions in a contract of
employment, and comes to you for advice.

{20 marks)
Write short notes on any two of the following;

(a) - Promissory Estoppel [10 marks]
(b) - Damages as a remedy in contract [0l marks]

(¢) - Capacity of infants [10 marks]

The Western Democratic Aliance is a duly registered political party.
They are engaged in a series of party meetings that would lead to a
complete re-organisation of the party and for that purpose they
require a hall.

Simasiku, the Party Secretary General approaches Milimo for the hire of
milimo's hall. Simasiku signs an agreement that binds the party to
hire, use and pay for the hall no matter what for a period of three
months at the fixed charge of K3m to be paid in advance.

The party pays the K3m on 20th June, 1993 and commences the meetings.
On 30th June, 1993, the Government, on suspicion that the discussions
of the party bordered on treason, declared a State of Emergency and
forthwith banned the party and detained most of its office bearers.

Comment on the legal position of the parties om these facts.

{20 marks]
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"If there is one thing which more than another public policy requires,
it is that men of full age and competent understanding shall have the
utmost liberty of contracting, and that their contracts when entered
into freely and voluntarily shall be held sacred and shall be enforced
by the courts of justice"

Per Sir George Jessel in Printing and Numerical Registering Company -V-
Sampson [1875] LR 19 Egat 465

Discuss. [20 marks]

END OF EXAMINATION
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LAW OF CONTRACT

THREE HOURS (PLUS 10 MINUTES FOR READING THE
QUESTION PAPER)

ANSWER: QUESTION ONE AND ANY THREE OTHERS

ALL QUESTIONS SHOULD BE SUPPORTED BY DECIDED CASE

AUTHORITIES AND SHOULD INCLUDE REASONS FOR
ADVICE

NO ACTS OR STATUTES ARE ALLOWED IN L220

On the 10th November, 1993, One Ringo Phiri an employee of
Barclays Bank (Z) Limited together with Mawele a driver from
Securicor (2Z) Limited were sent to deliver K300m to the central
Bank. Instead the duo stole the lot and dispeared

On learning of the theft, Barclays Bank (Z) Limited issued .
the following advertisement in the Times of Zambia;

"Barclays Bank (2) Limited are offering a reward
of K1,000,000.00 to anyone who will provide
information leading to the arrest and conviction
of Ringo Phiri and Mawele employees of Barclays
and Securicor, respectively. Every information
received will be treated in strictest confidence.
If the information is provided by an accomplice,
he will himself receive leniency in addition."

Mwiinga, had read of the theft but had not seen the
advertisement. He knew Ringo Phiri and when he saw Ringo
in one Ndola house, he reported to the police.

At the same time, Milimo, who read the advertisement and who
knew where all of Ringo's relatives stayed on the Copper-

belt, set off from Lusaka to go and check on the said
relatives, but before he found Ringo, Barclays Bank (Z) Limited
issued a statement to the effect that they have cancelled
their offer advertised in the Times of Zambia.

There was also Simasiku the police officer who had been
detailed to guard the lot that Ringo and Mawele were
delivering. Simasiku gave the information of the
whereabouts of Ringo and Mawele solely to save his own
skin. ‘



Unaware of the statement cancelling the offer, Mubita
started off from Livingstone, went to Ndola, found out
where Ringo was staying and gave the information.

When later Mwiinga, Milimo, Simasiku and Mubita claimed
for the promised reward, Barclays Bank(2) Limited refused to
pay any money.
Advise all the parties on the issues raised herein.
(40 marks)

Write short notes on any two of the following:

(a) Clarke-V-Dunraven [1897] AC 59 (10 marks)
(b) Honourable pledge clauses (10 marks)
(¢) Sufficiency of Consideration (10 marks)

"The purpose of the misrepresentation Act is to alter and
amend the Common Law relating to Innocent misrepresentation"

Discuss
(20 marks)

Mundia in Zambia and Horney in Zaire have been doing
business with each other for sometime under a specific
contract. The contract involved the supply by Horney of
watches, tinned foods and various perfumes to Mundia.

The goods normally took 2 weeks to arrive and Mundia was
then obliged to pay within 2 weeks.

Horney dispatched a consignment on 10th September, 1993
but on 13th September, 1993, Zambia and Zaire declared war
against each other. Mweanwhile Horney was due to dispatch
another consignment on 18th September, 1993.

Mundia comes to you for advice on these facts. Advise him.
(20 marks)

(a) Mwangala owns a garage which is adjacent to the Lusaka
International Airport. Chona and Mbinji are chairman
and secretary of the ZCTU. They are flying to an
Annual Congress of the ILO, in Rabat, Morrocco. They
drive to the airport in their cars. They contract to
leave the cars with Mwangala while they are away. A
clause in the written contract reads;

"Neither the garage proprietor nor his
servants shall be liable for loss or damage
caused to the cars by the negligence of
himself or his servants"



On their return from Morrocco Chona and Mbinji find
that Mwangala is unable to produce Chona's car while
Mbinji's car has been damaged by the negligence of
Mwangala's servants.
Advise Chona and Mbinji
(13 marks)

(b) Advise also Wamunyima, whose car was damaged after
Mwangala had accepted it on the express condition that
their contract could not bhe legally enforceable or ‘
give rise to any legal relationship or be the subject of
litigation. (7 marks)

Kabulubula, a 16 year old prosperous boy, was at Ndeke hotel
on 16th November, 1993 drinking Bailey's Cream, his favou-
rite. After he had taken a considerable amount of the same,
Mbunu approached him with a proposition of selling a fiat

132 1972 model year of first Registration, 1973 at K4.5m.
Kabulubulu agreed to buy this motor vehicle and the next

day Mbunu parks the fiat outside Kabulubulu's home and demands
payment of the K4.5m.

Kabulubulu remembers nothing of the deal and does not wish

to purchase that car as it is not worth that much and has

no such money. He come, to you for advice. Advise him.
(20 marks)

Compare and contrast ALL of the following.

(a) VOID and VOIDABLE contracts (4 marks)
(b) OFFER and INVITATION TO TREAT (4 MARKS)
(¢) WINN -V- BULL [1877] 7 ch. D. 29 plus
JONES -V- DANIEL [1894] 2 ch. 332 on
the one hand and BRANCA -V-
COBARRO [1947] ALL ER 10l on the other hand. (12 marks)

END OF EXAMINATION
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TIME: THREE (3) BOURS [PLUS 10 MINUTES FOR READING THE QUESTION PAPER]
ANSWER: =~ QUESTION ONE AND ANY THREE OTHERS.
NOTE: ALL QUESTIONS SHOULD BE SUPPORTED BY DECIDED CASE AUTBORITIES
AND SHOULD INCLUDE REASONS FOR ADVICE.
NO ACTS OR STATUTES ARE ALLCWED IN L 220.
1. Ndumba is the Managing Director and majority shareholder of MAT Limited,

a company that manufactures shoes. On the 20th Jume, 1993, Kdumba wrote to
Lisulo stating:

"f will give K 1,000,000:00 to anyone who walks from Lusaka to Kabwe
wearing our shoes all the way."

Ndumba also put an advertisement in the Times of Zambia to the same effect.
In the case of the letter he wrote to Lisulo he followed thdse words

up with the words, "Please inform me by 20th July, 1993 whether or mot you
are willing to take a chance.”

Lisulo wrote back cn 30th Jun=, 1993 stating that he can only think of
walking if what is in it for him is K 5,000,000:00. Ndumba did not reply
to this letter, but on 10th July, 1993, Lisulo, believing that if he walks
the distance in MAT Limited's shoes he will be entitled to K 5,000,000:00,
set off for Kabwe and completes the walk within 6 (six) days.

Kawanambulu sees the advertisement in the Newspaper and without informing
Ndumba of his intention to walk to Kabwe, Kawanambulu walks to Kabwe in a
pair of MAT Limited's shoes and completes the walk in five (5) days.

At that same time Nalwalo and Nemangolwa whose favourite shoes are

MAT Limited's, had a bet on walking to Kabwe. Nalwalo walks in response to
that bet and on completion of the walk he hears of the prize and claims for
it.

Mesowhile, Sibeta tells Ndumba that he is going to attempt the walk but
when he reaches Liteta, Ndumba withdraws the offer. Sibeta carries on,
reaches Kabwe and he claims for the prize.

Ndumba refuses to pay any money. Advise the parties.

{40 Marks]



2.

3.

4.

5.

: 2 H

"The question whether or not an earlier oral statement is a term of the

~ comtract can be determined only by looking at whether such oral statement
is included in the deed that is later written down. If it is not included
in the deed, it can pever be a term of the contract and no other oral

statement can be a term."

Discuss. [20 Marks]

Write short notes on any two of the followirg:

(a) Importance of agreement of the parties in contract
(b) Promissory Estoppel
(c) Fundamental Breach doctrine.

(a) Sitambi, a prosperous Lusaka businessman approached the Madison
Insurance Company Limited wishing to enter into a Life Assurance Contract
with them. Sitambi is given a standard form contract to fill in.

The form has general parts which Sitambi easily filled in and there was
also a part that had questions to be answercd by Sitambi as the applicant.
On these questions, Sitambj. either answered them half way or remained
completely silent on them. The questions related to whether he had had
any of the diseases 1isted on that part, whether there is a history of
fatal hereditary diseases in his family, etc.

When he handed over the form to the Life Ascurcnce manager, same was returned

marked "unacceptable for misrepresentations.”

Sitambi could not understand how misreprQantrtioﬂlanlﬁ have arlsen on

these facts and he comes to you for advice. Advise him.

{12 Marks]

(b) Discuss the case of Hedley Byrne and Coy Ltd-v-Heller [1963]
2 ALL ER 575.

[8 Marks]

Patel, a sole trader trading under the nar2 and style of Machipisa Bazaar

is a general dealer.

On 30th November, 1993, he is appreoached 1y Nomabanda who says he is

Kawana, a businessman from Kabwe and propr ~*or of the largest chain

store ZCBC Limited. Patel has heard of the irsinessman and on the basis

of this fame he allows Namabanda to take deliv.=y of jewellery, watches and
mattresses in return for payment of half the pur: ase price of K 1,000,000:0C
with a promise to pay the balance within 2 Jd~rs.



H 3 :

Namabanda is actually a trickstar and never pays the balance. The supposed
buyer, Kawana, is denying responsibility omn the contract. In the

meantime Namabanda has resold the items to Liswaniso who got them for
value and in good faith.

Advise all the parties as to their legal rights. [20 marks]

"The only thing that has to be proved in order for a party to rely on an
exclusion clause is that the clause is wide enough to cover the damage
that has arisen.”

Discuss. [20 Marks]

(a) Mwangala, who has won a scholarship to Oxford for a masters degree,
asks Mubita to stay in his house and look after it while he is away.

Mubita moves into the house and in Mwangala's absence, Mubita dves
extensive works of improving the house. On his returm, Mwangala is
impressed with the improvements done to his house and in comsideration
thereof, he promise to pay Mubita %500,000:00.

¢ ~ala later refuses to pay the said money. Mubita comes to you for
advice. Advise him on his legal position. [10 Marks]

(b) Discuss the Law on misrepretation in relatiom to the
misrepresentation Act. [10 Marks]

END OF EXAMINATION
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LAW OF TORTS

NSTRUCTIONS

. TIME: THREE (3) HOURS (Plus 10 minutes to read the paper)

—————

2.  ANSWER

eriet— —

QUESTION ORE (1) and THREE OTHER QUESTIONS (i.e. FOUR
QUESTIONS)

3. Only unmarked statutes may be brought into the examination room.

1. Apamwamba is a Minister in the govermment. He has the reputation of being
uncouth, 2 loudmouth and lacking public relatioms. A major paper, the
Lusaka Globe, runs a series of stories implicating him in a number of
scandals. In the first story it is alleged that he invested K200 million
belonging to the Ministry (wvhich was meant to cover a pay increase for
Civil Servants in his Ministry) in a fixed deposit account at Finance
Bank, where he is a large shareholder. Im the second story Apamwamba
is reported to have been involved in a fist-fight with a fellow Minister
at a Span:lsh restaurant in Lusaka. The third story is based on court
testimony given by Charles, who is charged with corruption. Charles
testifies that Apamwamba awarded a contract for the supply of office
equipment to his Ministry, to a South African company without following
the 1laid down govermment tender procedures. The fourth story is based
on a speech given in the National Assembly by Douglas, an opposition member
of parliament. Douglas alleges that Apamwamba sold govermment houses to
his friends at give-away prices. He demands for: Apamwamba s immediate
removal from office as he is allegedly An wNwrribsient ¢to the nation,
immoral and dishonesty.

In the fifth story the Lusaka Globe reports that Apamwamba was beaten

up by SwpporLeTS of a rival party when he went to disrupt gpg Tally in Matero.
In the last story the Globe reports that Apamwamba hurled scme racial

slurs at a white woman whe was serving dndnks and snacks at a cocktail

party hosted by the Swedish Embassy. He generally made a nuisance of
himself at the party.
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After publishing all these stories the Lusaka Globe in an opinion entitled,
"Apamwemba: A fool who should be caged", writes, inter alia, "Men like
Apamwamba who are appointed to high political office are quick to call
themselves leaders .... Apamwamba is an embarrassment to himself, to his
office, his constituents, his President, his govermment and, above all,

to his country .... The Lusaka Globe has called for Apamwamba's removal
from the Cabinet long ago, not out of malice, but because we don't believe
this man's disgraceful conduct has any place in the new democratic
political culture. But, the President is to blame for appointing
Apamwamba to the Cabinet. The President's conscious decision to keep
Apamwamba in the Cabinet can only mean that the Presicdent approves of his
foolish and contemptible behaviour and that he wishes other citizens to
emulate Apamwamba's leadership ....... If Apamwamba is so precious that
the President cannot bring himself to sack him, at least he could do us
all a favour and cage this dangerous serpent SO that any further harm and

embarrassment can be avoided.”

Advise Apamwamba, the President, and the Lusaka Globe ahout their legal
positions.

Write short notes on any two of the following:

(2) Group Defamation in Zambia
() The Rule in Rylands v Fletcher
(c) Nervous Shock

(d) Defeaces to Nusance

The duty of the owmer of a motor—car in a high away is not a duty to
refrain from inflicting 2 particular kind of injury upon those who are in
the highway. If so he would be an insurer,” per Lord Atkin in Hambrook V.
Stokes Brothers (1925) I K.B. 14 1

Discuss this statement in the light of decided cases.

Linire has just finished LPI. She joins a 1/Law Firm called Sinyinda and
Company which gives her an apartment in Rhodes Park. As the apartment is not
furnished she goes to Manda Furniture Co. Ltd in Lusaka, where she buys a
lounge suite, a double - bed and mattress, 2 chest of drawers and a dressing
table, all valued at K2,000,000. She pays K1.5 million and dces not take
away the furniture right away because she does not have transport. Her
uncle, Ganizani, who has a van, can only help her seven days later. In the
meantime Manda Furnitures Co. Ltd sells the same furniture to Lubinda for
K2.5 million, who immediately takes it to a warehouse owned by Lungu.
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When Linire shows up to take away the furniture she is informed that
Lubinda bought it and that she will have to wait for up to 2 month for the
company to make her new furniture.

Linire seeks your legal advice. Advise her.

Anock, a lawyer in Lusaka, grants an interview to the Lusaka Register,

a weekly newspaper, in which he criticises police brutality against
suspects. A day after the {nterview is published Amnock 1is picked up by

the police and taken to Lusaka Central Police Station. He is charged

with sedition. He is then taken in a closed van to an unknown place

where for ten days he is held in a very small, empty, completely

dark and dirty cell, with an earth jatrine on the flcor. His clothing

is completely removed and he is not given any blankets. He is half-starved
and given little or no water to drink and none to wash. He is interrogated
in the dark office on a number of occasions, under three bright lights,
threatened with death, or mutilation, and slapped and kicked and punched.
He is also subjected to electric shocks. Thrcughout this pericd he is
under guard. Some interrogators are CiD officers and the guards are
constable. The interrogations are meant to find out the nature of hisg
1inks with human rights organizations within and ocutside Zambia.

After ten days he is brought Lack to Lusaka Central police station

and released. All the charges are dropped.
He comes to consult you.

Kafue Nitrogen Chemicals (2) Ltd (NCZ) produces fertilizer for the nation.
Fertilizer is very important for agricultural production as Zambia tries to
make agriculture the mainstay of the econcmy.

!
RCZ discharges efflmcmt into the Kafue River, as well as emits noxious

fumes intc the atmosphere. Mumpa, 2 resident of a Village adjoining the
Kafue River, draws water from the River. Moreover, his cattle drink
water from tﬁe River. Mumpa is afflicted by misfortune. His two sons,
aged 10 and €, contract cancer and his wife, Irene, dies. His twenty
head of cattle also die. The doctors attribute the cancer, and the
death of Irene and the cattle to the contaminated water im the Kafue

River.
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Thanddwe, 2 resident of Kafue Towmship, which adjoins the NCZ factory,

contracts TB as a result of inhaling the noxious fumes.

Advise Mumpa and»'nmndive about their legal rights.

Moomba is a city of one million residemts. It is run by the Moomba City Coumcil,
which inter alia, supplies residents with such services as water,
sewage-disposal, garbage disposal and street lighting. Cwing to serious
financial difficulties, inefficiency and incompetence, the Council fails to
purchase sufficient quantities of chlorine for treating the water, and

to purchase garbage trucks to replace those that have broken down.
Moreover, it fails to repair street lights. The Council does not inform
the'residents ‘about these problems. Chclera breaks out as a result of the
untreated water and uncollected garbage. Over six hundred people in the
city die of cholera, among whon are Ngombo's two sons. His wife and two
daughters are hospitalised for two weeks.

One day as Kalinde is walking home from work he is attacked by hooligans
hiding in a dark street.

Ngombo and Kalinde want to sue the Council. Advise them.

END OF EXAMINATION
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1. ANSHER: 4 (FOUR) QUESTIONS ONLY
2. TIME: 3 BOURS (PLUS 10 MINUTES TO READ THE QUESTION PAPER)
3. ONLY UNMARKED STATUTES MAY BE BROUGHT INTO THE EXAMINATION ROOM.,
i. Theresa, a lawyer in Lusaka, enters into an agreement to purchase a car
with Yeti Motors Ltd. The car is priced at K 5 million but she pays only
K 3 million. Yeti Motors Ltd nevertheless let her have it on
hire-purchase terms, making it clear that she must not sell it before
the balance is paid. However, Theresa takes the car to Tikambilane
" Auctioneers and asks them to sell it for at least K 4.5 million. The
highest bid at the auction is only K 3.7 million. After the auction
Theresa is asked in the Auctioneer's office if she is willing to accept
K 3.7 million, and after the Auctioneers have reduced their commission
she does so. Theresa then goes bankrupt, the purchaser, Rodwell and the
car disappear. '
Advise Yeti Motors Ltd on their legal position.
2. "At botton I think the question of recovering economic loss is ome of
policy ...", per Lord Denning in Spartan Steel and Alloys Ltd,
v. Martin & Co. (Comtractors) Ltd [1973] 1Q. B. 27.
With the aid of case authorities critically discuss this statement.
3. Njobvu, a notorious criminal, steals a Toyota Landcruiser GX from an HP;

Nicholas, outside the National Assembly Motel. The Police Anti-Robbery
Squad 13.1mmediate1y alerted, and gives chase on the Great East Road.
Njobvu, realising that the anti~robbery squad will soon start shooting at
him, stops the car at Munali Filling Station. ;

As the police attempt to drive their car alongside the Land Cruiser they

' collide with it and Njobvu, who has alighted with alacrity, is injured.

Discuss the legal issues arising.
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Nawale was caretaker of Society House in which Lewanika and Co., a firm
of lawyers, rented some offices. The building was owned by Z.N.B.S. Ltd.
Nawale contracted with Lewanika and Co. to have its offices regularly
cleaned, and this she did with the aid of three women employed by herself.

On December 31,' 1993, while dusting an electric fire in the offices occﬁpied

by the Law firm, Nawale received severe électr:lcal burns, as a consequence

of which the fingers of her right hand had to be amputated. There was
nothing wrong with the fire 1tse1f, and it was switched off at the wallj

but although it was cold, the element was charged vith electricity.

This was because the uall—switch cut out the neutral wire instead of the

live wire; and this had been made possible because the reputable electrical

contractors who had rewired the offices four years previously at the instanc

of the defendants had donme the job badly, by using only red wires ingtead

of the distinctive red, black and green wires commonly used.

Nawale comes to you for advice.

"gic utere tuo ut alienum non laedas"

Discuss this maximeg, citing appropriate illustrations.
Are there any exceptions to this maxim?

END OF EXAMINATION
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THREE HOURS

ANSWER: ANY FOUR (4) QUESTIONS

CANDIDATES MAY TAKE A COPY OF THE PENAL CODE, CAP 146 OF THE LAW
OF ZAMBIA.

1.

2,

3.

4.
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X believing that his enemy D was asleep in his (D's) house set it on fire
so as to settle an old score with him. Unknown to X, D was half paralysed
in the house, in a stupor of liquor.

In an attempt to save D's life, Y suffered severe burns vhich have left
him lame and blind.

The DPP segks your opinion as to X's liability in thié case.

The appellant, Tembo had sex with the deceased, a child of twelve years,
who seized with pain and grief fell into a creek where she drowned. Tembo
intentionally abstained from rescuing het although he could do so without

_risk of danger to himself.

He was convicted of murder and sentenced to death. He has now appealed.
What result?

How does intoxication operate as a defence? Does it negative an ingredient
in a crime or is it a defence to a fully constituted offence?

Mwanza, aged 11 years was playing on a side walk along the Great East Road.
He threw stones at passing cars. One of the stomes landed on the road.
Alex, who was driving very fast hit the stome. The car crashed into an
electricity pole and Alex was severely injured.

What offence(s) has Mwanza committed?

zl.'.
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John drives his car onto Orlando's self-service petrol station. He helps
himself to petrol and then decides not to pay as Orlando's attendant is

busy servicing other customers.

Jolin drives away. What offence(s) has he committed?

Write short motes on the following:
' i
(a) Intention and Motive in Criminal Law;

(b) Mistake and 1gﬁoiance in Criminal Law.

END OF EXAMINATION
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TIME: THREE HOURS
INSTRUCTIONS:
1. ANSWER QUESTION ONE AND THREE OTHER QUESTIONS.
2, Candidates may only bring ummarked statutes into the

examination room.

1. McRobby Chiwale was one of the founder members of the MMD. He not only
expended a lot of money and time on organizing the party but he also
risked everything he had, including his life. This was because it was
dangerous to cpenly oppose the cne-party dictatorhsip. During the
1991 General Elections he was elected to Parliament on an MMD ticket.
Owing to serious differences with the leaders of the MMD he and
several other MPs resigned from the MMD in 1993. He annocunced that he
intended to form a new politicazl party im future. Following his
resignation the MMD National Secretary requested the Speaker to declare
McRobby's Parliamentary seat vacant, so that a bye-election could be
held to £i11 the seat. The Speaker obliged. McRobby granted several
interviews to both the print and electronic media in which he denounced the
Pregident and his Cabinet. He alleged that some Ministerws were corrupt
and others indulged in drug-trafficking and that the President shielded.
them from prosecution. He also accused the govermment of economic
mismanagement and failure to adhere to the MMD manifesto. The
resignations of the MPs created a lot of excitement in the mation. In
order to gauge the people's reaction to the creation of a new party
McRobby scheduled a number of public rallies in various parts of the
country. The police, acting on instructions from the Minfister of Home
Affairs, rejected all his applications to hold the said rallies. They
justified their action on two grounds. First, that they did not want
to give McRobby a platform to insult the President. Secondly, that he
was not a member of a registered political party.

Advise McRobby on his legal position.
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Compare and comtrast the system of govermment under the Zambian constitution
of 1991 and the American system of govermment. Which of the two systems

advances democracy, tramsparency, accountability and national unity?

Critically discuss the relationship between the various organs of the Party
Inter-se, and between party and govermment organs during the second
Republic. To what extent was the principle of ‘party supremacy' achieved
in theory and practice? ‘

On 10th July the Daily Express publishes a story im which it reveals that
it has discovered a plot to destabilise the govermment, by the Congless
Party of Zambia)(cpz¢. The plot, code-named “Operation Rescue Zambia,"
calls for the holding of public rallies, public demonstrations and strikes
to protest against the structural adjustment program, which has pushed

the mejority of Zambians into abject poverty. Two days later the President

declares an emergency pursuant to Article 31 (1) of the Constitution on

the ground that the safety of the nation is in serious jeopardy. Several leaders

"of the CPZ, including its Secretaf&—General, Haréaret Chalwe, are then
served with Presidential detention orders issued under Regulation 33 (1)
of the P-eservation of Public Security Regulations. Six days later the
President, without explanation, quietly issues another emergency
proclamation under Article 30 (1) of the constitution. He then makes
the following regulations pursuant to section 3 {1) of the emergercy
Powers Act, CAP. 108:

"rhe Preservation of Public Security Regulations made under
the P -eservation of Public Security Act shall apply as if

made under. the Enpergency Powers Act."

Several more members of the CPZ, including Maleni Zulu, Enock Mbambara

" and Muntanga Muzyamba, are arrested and detained pursuant to detention

orders issued by the President under the Emergeucy Powers Regulations.

The detainees are sent to remcte parts of the country making 1t extremely
difficult for lawyers and family members to visit them. Grounds of
detention are served on the second group of detainees after 15 days and
the fact of their detention is putlished in the gazette after sixteen
days. Each of the detainees gets a letter in the following terms:

"That between November 1991 and July 9th 1993 you conspired
with persons unknown tc forment discord in the nation by

authoring a document code-named “Operatiom Rescue Zambia.™
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Maleni Zulu can prove that he was studying in the UK during the relevant
period, Another detainee, Kamoto, is illiterate and, therefore, cannot
read the letter containing the grounds. Meanwhile, Margaret Chalwe and
other leaders who were in the first group of detaimees are released

after five days and no grounds of detention are served on them.

Margarct Chalwe, Maleni Zulu, Enock Mbambara, Muntanga Muzyamba and
Kamoto seek your legal advice. Advise them.

An independent and impartial judiciary is considered indispensable
for the protection of individual rights and freedcms and the preservation

of democracy.

With the aid of relevent legislation and cases critically discuss:

(a) The powers of the judiciary with respect to the enforcement of
individual rights and freedoms, and democracy under the Zambian
Constitution;

(b) The manner and extent to which judicial independence 1is secured

under the law;

(c) Factors that reduce the judiciary's effectiveness in protecting

human rights.

Lillian Shawa, who was born in Zimbabwe, is a2 leading feminist scholar
and strong advocate of Women's rights. She is a golf enthusiast and

has dreams of becoming a professional golfer of international repute.

In order to realize her dreaﬁs she applies for membership in Munali

Golf Club a private club near the University of Zambia. Her application
is turned down on the ground that the club only admits males and

married women who are natural born citizens of Zambia. She then

applies to join ZIMCO Golf Club, in which the state holds 512 of the
share capital. Her application 1is rejected on the ground that she is

a known critic of the ruling party and her radical views in favor of
women's rights might jeopardize the Club's delicate relations with

the government.

She comes to you for Advice. Advise her.

END OF EXAMINATION
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CONSTITUTIONAL LAW

TIME: THREE HOURS

ANSWER: Four (4) Questions

Note Only unmarked statutes may be brought into the

examination rocm.

1. Chizu is President of an apposition party called the
Democratic Peoples Party (DPP). He is a very charismatic
speaker and he always criticises government leaders for
corruption and incompetence. The Ministry of Home Affairs
directs the police not to allow Chizu to address any
meetings in any part of Zambia until Chizu stops criticising
the government. Chizu's applications for permits to hold
meetings are consequently turned down on numerous occasions.
He approaches you for legal advice. Advise him with the
aid of appropriate authorities.

2. Critically discuss the case of Bennie Mwiinga V Attorney
General. What is its significance in Zambia's
constitutional history?

3. Discuss the impact of the one party state on:

(a) freedom of expression;
(b) freedom of association and assembly; and
(¢c) democracy.
4, On october 1, 1993 the President proclaims an emergency

under Article 31 of the Constitution following wide-spread
protests against the government's tough economic policies.
Muriel, a businesswoman in Lusaka, is on 2nd October
arrested and detained by the police under emergency
regulations for allegedly violating foreign exchange
regulations. The particulars of the offence are that
between January 1 and August 1 he conspired with Aliens to
buy. foreign exchange from bureaux and remit it to South
Africa contrary to foreign exchange regulations. While she
is in police custody she is denied food for three
consecutive days and she is warned that her business will be
closed down if she dces not name her associates.



She is then released after ten days without being given
written grounds of her detention.

Advise her on her legal position.
"In Zambia, as in the U.K, parliament is sovereign and
nothing said or done in parliament may be questioned or

impugned irn any fora."

With the aid of relevant authorities discuss to what extent,
if any, this proposition is true.

END CF EXAMINATION
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CONSTITUTIONAL LAW

TIME: THREE HOURS

ANSWER: FOUR (4) QUESTIONS.

NOTE: - NO MATERIALS MAY BE BROUGHT INTO THE EXAMINATION ROOM.

1. Critically discuss the case of Joshua Lumina v Bernie Mwiinga, SCz

2.

3.

4.

5.

Judgement No. 5 of 1991. What was its significance in Zambia's
constitutional History?

Compare and contrast the rcality and extent of presidential power, under
the second and third Republics. '

Critically examine the approaches taken vis~a-vis the protection of
human rights of Africans under the Federal Constitution and under the
Independence Comstitution 19647 Which of the two approaches was more
effective?

What do you understand by the concept of democracy? To what extent was
the one party state in Zambia democratic?

To what extent was the executive accountable to Parliament under
Zauwbia's ome party system of govermment? How did the system of
accountability compare with that existing in the United Kingdom?

ERD OF EXAMINATIO N
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EVIDERCE
TIME: THREE (3) BOURS PLUS 10 MINUTES TO READ THE QUESTION PAPER
ANSWER: QUESTION ONE AND ANY THREE OTHER QUESTIONS
1. Musonda Moono and his wife Laiza and their nei.ghbour Preamble Maningi have '

been friends since childhood. In fact Laiza :I.a Preamble's younger sister.
On christmas eve Moono lent K 65,000 to llaning:l which the latter wanted
to use for gambling at the Hotel Intercontinental Casino., As fctttine
might have it Maningi won half a million kwacha. On 25th December, 1993

‘Maningi invited Moono and his wife for 5 night out at the same hotel to

watch the South African song bird Yvonne Chaka Chaka. During the course
of the night Moono demanded for half of Maningi's winning saying that it wai
his money that had yielded the half million kwacha. Mangingi flatly |
refused and told Moono to "go to hell”. A fight ensued. Seeing that her
husband was on the receiving end Laiza joi.ned the fight on her husband' A
side. Unfortunately for the Moonos both husband and wife were seriously hut
and were rushed to the UTH where Moono was pronounced dead on arrival.
Laiza was in é state of comatose. At 04:30 hours Laiza regained
consciousness and told the nurse om duty that. b 4 know it is all over

for me, but let me -ako it clear that it was all my btother 8 fault, he has
has always hated Husonda, {in fact the Okapi knife with which Preamble
stabbed my lnmband'wﬁa borrowed from our ‘house." At (_)6:00‘ hours on Laiza
fell into a deep coma and was pronounced dead at noon. Preamble Maningi
was arrested and charged with the i_urde'r_ of Moono. The prosecution wishes
to tender Laiza's statement as evidencé,' '

Discuss.
[25 Marks]

Jason Sangwapo and Monde Mukuni entered into a customary union and thereaft
lived together for one week until they were uarried at the Boma in Hongu
on December, 18, 1987 under the Marriage Act, Cap 211. However, since Ja§<
suspected that !looude had the HIV virus he refused to consumate the
marriage until Moonde went for an Aida test. ‘Moonde consistently refused
to take the test. Fed up with his matrimonial life Jason left for

Somalia in December, 1986. He never bothered to write to Monde or indeed
to anyone in Zambia. ' '
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On June 1, 1991 Jason Sangwapo went for a picnic with llope Hakobo. " They
settled for the Goma Lakes pleasure resort. Sangwapo had carried with him
his pistol for protection just in case they were surprised by thieves. ,

For some reason a quarrel developed between them. Sangwapo was heard
shouting "I will shoot you" and a gun shot was heard. Jefferson Sibotwe
rushed to the scene and found Sangwapo in a pocl of blood Hheteupon
Makobo said: "I shot him as he threatened to kill me and had uttered

the words —~ 'I will shoot you several time." Sangwapo was rushed to the UTH
in a coma. ‘At 21:30 hours Sangwapo was awake and made the following stateme
"Hope is the one who shot me. Nobody else did it. She shot in self defense.
1 can say no more, goodbye to all. Tell wy wife that I am sorry."” Onme '
week later on Jume 8, 1991 and feeling much better, Sangwapo told his wife
when she brought him food that: "I expect to be out of hosﬁital, soon.™
Indeed Sangwapo's health continued to improve. However om April 10, 1992
vhen he tried to walk, the wound opened up again and this time he did not.
live long. He died on April 12, 1992. ’

Discuss the admissibility of the various statements.

Chilnfyd ‘Mundia, a young girl aged 6 was left in her mother's car parked"' at
Northmead shopping centre while her nother went into onme of the shops to
buy insecticide. Two men, Sangwapo and Anad:llu entered the car and sped -
awvay. They cdumped Chilufya in Garden Compound after taking turmns in
defiling her. Sangwapo and Amadilu were later in the day arrested. They
were jointly charged with onc count of theft of motor veh:l.cle and one count
of defilement. The prosecution decided to ca11 Chilufya as the sole
witness. At the commencement of the trial the Magistrate conducted a voire
dire and ordered that Chilufya gives evidence by way of an unsworn '
statement. Chilufya narrated how she had been abducted and defiled. The
Magistrate in passing sentence said "You two behaved like animals and you '
deserve the_nax:l.nm sentence.” The two were sentenced to 6 years
imprisonment with hard labour.

You are a Legal Aid Counsel and these two wish to appeal.
Advise. | S

[15 Marks]}

END OF EXAMINATION
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PROPERTY LAW AND SUCCESSION
THREE HOURS PLUS 10 MINUTES TO
READ THE QUESTIONS

ANSWER: QUESTION ONE and any three other questions. All questions

carry equal marks.

You may avail yourself of relevant statutes provided these

do not carry notes.

1.

The theory of landownership at common law is that all land is held of
the King who is the supreme fewdal lord. In this carefully knit
arrangement, subjects may hold directly of the King or, indeed, other
superior to them. A holder of land is entitled to a number of legal
rights in respect of his landholding. ?hese,rights ultimately
crystallise into the tenants "estate" i.e. the period for which an
interest can be held. If it is desired to ascertain his rights, it is
imperative to decide what estate he owns and the type of rights and
daties that kind of estatec imposes at law. The most impﬁrtant of these
is the Freehold estate.

(a) Why are Frechold estates known by this name? .

(b) The fee simple estate has been characterised as differing from
aosoiute dominion of a chattel in nothing except the physical
divisibility of its subject.

Critically analyse this statement and reflect on the distinctions
between a f :e simple estate and the African customary estate.

Kasonde and his sister Susan Mkandawire hail from Chief Kankhomba in
Katete District. Following the death of both their parents in 1980,
Kasonde has not visited the village and neither has he carried out any
farming on the fields of their ancestral land. He and his family are
staying in Lusaka where Kaqonde works., His sister Susan married John
Mkandawire, a Lusaka businéssman and she, too, has not visited the
village since tﬁé.death of their parents. Kasonde and Susan are

patrilineal.
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Recently, their cousin from the village visited Kasonde and told him that
the village headman had “acquired" the fields and converted them to his
personal use. On hearing this, Kasonde and Susan rushed to the village
and sought explanation from the headman who confirmed acquiring the
fields because their lcng absence from the viliage indicated an intention
to abandon the land of their ancesters. Chief Kankhomba supported the
headman and argued that it would be against the needs of development to
leave land fallow for such a long period of time as Kasonde had done.
As chief for the area, he added, he would support dispossession of any
land lying idle in his area and re—-allocation to any who needed it
provided they hailed from there. This land fell in a Reserve.

However, Chief Kankhomba said susan has no right to ask for the land
of her father because #8s a married woman, her rights to land would be
a responsibility of her marital village i.e. Chief Kalindawaro of
Chipata.

Kasonde wants to acquire a title deed for the fields to avoid future
disagreements. However, the Chief has refused to support his claim

to his customary, land rights on the grounds that he had abandomed
their ancestral land.

Kasonde's friend, John Bruce, an American invester wants a 500 acre
piece of land in Chief Kalindawarc's area, a Trustland to put up a
Charlet.

(a) Discuss the status of rights to land for Kasonde and Susan in
their village in the light of the foregoing development.

(b) Advise Kasonde and John Bruce on the procedure to take to acquire

_ title deeds in the Reserve .and Trustland respectively.

Critically anrlyse the content of the doctrine in Walsh v. 'Lonsdale
(1882) 21 Ch. D 9 and assess its application in Zambia.

Write short notes on any three of the follcwing:-

(a) Equitable mortgage

(db) Quicquid plantater solo solo cedit

(c) Contractual licences

(d) Easement

(e) Qui prior est tempore, potior est Jure
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Critically analyse the institutional roles of the Minister of Local
Govermment on one hand and Plamming Autherities on the other in the

conceptualisation, deveiopment and implementation of the Development
Plan under the Town and Country Planning Act.

() Mr. John Chinondc, a rich Lusaka businessman owns several houses
in Lusaka. One of his houses is situated on plot 204 Kalundu,
just opposite the University entrance across the Great East Road.
This is a six bedroomed omne story house. Kalundu is an exclusive
area which is home to most of Lusaka's middie class families.

Chinondo has, in the past two years, rented his house tannhto Zambia
Limited who had used it to house their Managing Dfrector.

Lonhro did not renew the tenancy when it expired last June.” Meanwhile,
the Weekly Post Newspapers Limited, 2 newly introduced newspaper with
the most “"Screeming” headlines among the newspapers in the country,
negotiated a two year lease agreement in July and have been operating
from there since then. They have been running their head office and
the branch for Lusaka.

Last month, Lusaka urban District Council, as the planning authority
for the area,  wrote the Weekly Post and Chinondc directing them

to abandon their plans to turn the house into an office.

Advise Chinondo and the Weekly Post.

Immediately after he graduated with a Batchelors degree in Law, Hobday

joined Barclays Bank Zambia Limited as Legal Officer in October, 1991,

Due to a severe shortage of staff housing in the bank, Hobday rented

a three bedroomed house from Mudenda in Kaunda square, 12 peri-urban area.
Although he has lived in the house for clcose to two years now,

Hobday did not sign any documents with Mudenda and these were not

necessary at the bank either because he got his housing allowance

together with his salary. Infact, it would not bewise for him to reveal the

amount of rent he paid Mudenda to his employers (Barclays Bank)

because though he pays Mudenda K80,000 per month for the house, the bank
pays him K120,000 as his entitlement under his conditions of service.

He pays this money at the end of every month and Mudenda keeps no records
nor does he supply any receipts to acknowledge receipt of the money.
Mudenda does not even know the existence of the Legal requirement on
consent and neither dces Hobday. Last month, Ogeto married Maria,
Mudenda's young sister. Ogetc, a bumping Kenyan lawyer with business
connections in Zambia has offered to rent the same house at three times
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the amount Hobday is now paying. Mudenda, who has since been pruned
from his employment and badly nceded a large injection of funds
quickly accepted the offer from Ogeto. As soon as Hobday paid his
September remt, he (Mudenda) told him to leave the house because

he intended tc rent it to Ogeto his brother in law. Although he had
tried to be regular in his rent obligations, Hobday skipped four
months due to family problems he had suffered which compelled him to
divert his resources towards these problems, a proposal Mudenda
agreed to at the time. H‘.’ pasnot yet discharged this debt. Now,
Mudenda wants to recover this money. He has given Hobday two weeks

to vacate the house.

Hobday has challenged Mudenda's action ‘to evict him from the house
which Mudenda forceably did after Hobday defied his two weeks
ultimatum.

(2) Identify the issues raised and, with the help of decided causes,
advise the parties. Would your advice be different 1f the

agreement had involved business premises?

The introduction of a landmarket in Zambia is the most controversial
subject in the developwent of a system of sustainable land reforms.
Analyse and evaluate the nature and implication, in law, of the

concept of non—economic value to land in th e Land (conversion of
Titles) Act, 1975 and reflect on its validity.

END OF EXAMINATION
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LAND LAW AND PROPERTY REﬁATIONS

TWO HODURS

: QUESTION ONE AND ANY TWO OTHERS; EACH QUESTION CARRIES

EQUAL MARKS.

YOU MAY HAVE RECOURSE TO UNMARKED STATUTES

1.

2.

3.

2,0..

There are several similarities and distinctions between the fee tail and
the fee simple especially as regards the canons of descent at common law.
But the leasehold estate has, in contrast, been hist{o-ically distinct

from the earlier feudal relationships of Lord and tenant though it, too,

is recognised as an estate today.

(a) Analyse the main similarities and distinctions between the fee
simple and the fee tail. In what ways is the freechold estate similar

to the leasehold estate at common law?

(b) Zulu, the fee simple owner of Farm No. 204 Mkushi has made a grant
of his land in the following words:

" .. to Khani for life and thereafter to Musune for a fee simple

estate ..."

Evaluate the nature of the grant created above and suggest whether

it creates a remainder or reversion?

Discuss the nature of the doctrine of "four &ﬁiiiep” in a joint tenancy
showing when this would be lacking as regards the interest in the

property. In what ways would words in a grant be comnstrued as "words of

severence” and what would be their effect on the tenancy?

"... Hence it is a contradiction in terms to claim as a profit appurtenant
a right to fish in another's stream for commercial purposes: such a
right does not accommodate the dominant tenement."™

Harris V. Earl of Chesterfield [1911] A.C. 623

Compare and contrast a profit apprendre from an easement.
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Critically analyse the principles underlying landownership and access in
customary tenure.. To what extent has the concept of customary tenure
been modified by statute and case law in Zambia?

With the help of precedents from decided authorities, evaluate the
essence of the mortgagor's right to redeem a mortgage where be has
fallen into arrears and the mortgagee is seeking possession of the

mortgage property.

END OF EXAMINATION
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TIME: THREE HOURS PLUS TEN MINUTES TO READ THE QUESTIONS.
ANSWER:  QUESTION ONE AND ANY THREE OTHERS. EACH QUESTION CARRIES

1. One of the chief cornerstones of Zambia's Economic reforms is the
introduction of a liberal land market. Although the leasehold estate
pernmits some limited rights to the individual lessee, it does not offer

sufficient scope for the enjoyment of the full rights of the individual
in "hisg" land.

The Government of the Republic of Zambia has consulted you om the most
effective system of tenure to introduce as part of their economic reforms.

(a) Advise the govermnment on which system of land tenure between the fee
simple estate and the leasehold estate would be the most ideal to
introduce. o

(b) In what ways is customary tenure imadequate as a tool for social
and economic reforms?

2. Mtonga is renting a house in Kalundu area, Lusaka, from Chola at K 500,000
per month payable onme year in advance. Although the agreement is yearly,
Mtonga has rented the house for the past four years now. Mtongas has
regularly paid the rent at the beginning of each year except for this
year despite his misgivings about its reasonableness. Twice, he sought
avdience with Shapi over the astronomical rent but the latter refused
arguing that she spent a lot of money on rate charges to the council.

The agreement between Mtonga and Chola was verbal although the landlady
had been issuing receipts each time she received the rental payments.
Chola has avoided attempts by Mtonga to reduce the agreement in writing
according to formalities on the grounds that this would expose her to tax
liabilities on her income.
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Last month, Chola issued two months notice to Mtonga to vacate the house

by 31 January i.e. two months later. The reasons she cited for this action.

ares- '

(1) Mtonga's delay to pay the K 500,000 rent on 1 January 1992 although
he paid it in Jume

(2) She wanted to turn the house into a hair saloon for her sister.

You are a newly qualified advocate with Goma Lakes Chambers. Mtonga has
approached your senior counsel to contest the action Chola intends to take.

Prepare a well researched and legally defendable opinmion on the rights of
your client both at common law and under statute.

(a) Critically analyse the Common Law maxim, "Once a mortgage, always

a mortgage”.

(b) In what ways does the Land (Conversion cf Titles)‘Act’. 1975,
regulated a mortgage in Zambia? : \\epwieﬁ Tow

Discuss the nature of the doctrine of "four unities” in a joint tenancy

showing when this would be lacking as regards the interest in property.

In vhat ways would words in a grant be construed as "words of severence”
and what would be their effect on the tenancy?

Chiwvala owns a house in Kasempa, a reserve under the Zambia (State Lands an
Reserves) Orders in Council 1928. He has rights to the land by virtue

~ of his ancestral origins.

Apart from his ancestral rights, Chiwala does not enjoy modern tenure
or interests in the land.

In the last three years, he spent a lot of money developing the property
includipg making all the provisions for a modern home. Last month, Norwegd
Agency for Development (HORAD) approached Chiwala with an irresistible offe
to buy the house at K 10 million. He spent three million kwacha to build

the house.

However, NORAD insist that Chiwala must first obtain a Certificate of Title
to the property before they can complete the tramsactiom.
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(a) Advise Chiwala on the steps he would have to take to secure the
Certificate of Title and the likely problems he may face.

(b) In what ways has Case Law modified the right of a customary land
holder to dispose of his land?

Discuss the principle of law in Walsh v. Lonsdale and evaluate its
application in Zambian Law.

Critically analyse the nature of an easement and contrast it to a profit
aprendre. In what ways would it differ from a contract coupled with
interest?

?

END OF EXAMINATION |
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COMMERCIAL LAW

TIME: THREE HOURS PLUS FIVE MINUTES READING TIME
AIISWER : FOUR QUESTIONS, AT LEAST GNE FROM EACH
SECTION
STUDENTS ARE PERMITTED TC BuwiING INTO THE
EXAMINATION CLEAN COPIES CF RELEVANT
LEGISLATION
SECTION A
i. Pangana company is a manufacturer of quality home

furniture. To avoid problems of loss of reputation
by customers chipping and dameging their gonds

when taking them into their homes and repeated
requests f£or dismautling £o enable access through
narrow docors ect., Pangana company have started
delivering their gnods iun crates for home assembly
by customers.

Mwansa Bwalya ordered 2 glass topped table in
September 1992, Whesn placing the order, she stressed
that she wruld require "delivery by Mid-December

at the latest' in order to have it assembled before
Christmas as she required it for entertaining at
Christmas.

The Company crmpleted the table to Mwansa's
cpecification ~n 23rd December, 1992 and attachad
sticky labels t» the crate stating "For Mwansa
Bwalya". Wwhen Mwansa was contacted, she told
Pangana Cempany that they were late as her workers
who werz to assemble it had gone on their Christmas
break the previous day. She therefore asked for
the crate to be delivered on 2nd January, 1993.
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Early on New Years' Eve, there was a break in at the
2angmna Company's premises and the crate containing

Meansa®s table was stolen
Advise Mwansa.

. Lur . e g PP . '
Would” advice be different if it was Jdiscovered
tast Pangana Company had forgotten to include the
screws for assembly into the crate?

Mulimboni, » motor car dealer decides to take his
annual holiday in HNovember. Ameng his stock of

usad cars, he alsn has two MercedesBenz Storts cars
in his showroom.  3B2ing reluctant tr, leave them
unattendad, he sends the Benw cars t» his friend
Kapoto asking him to laook after them whilst he is
away. Kapotn, who runs a small car repairs garage
agrees that they can be lcft under cover <n his fore-
court. Mulimbeni goes on holiday leaving a ar-tice

in his showroom windrw:

CLOSED FOR iBNUAL HOLIDAY. STCCK OF NEW MEKCEDES
BENZ SPORTS CAdS CAN BE VIEWED AT XAPOTZ'S GARAGE.

Munshi reads the notice and then visits Kapoto's
garage to view the Benz Cars. Konnts offers him
one f£-r K10 million "to get it off my hands.”
Munshi pays the asking price and drives ~{f.

Kaluba is walking past 2nd acdmires the other Benz.
He asks Kapoto how long he hns been selling cars

-

as Kaluba lives loecally 2nd has not se:n cars for
sale at the garage before. Kapoto replies that his
is selling them fnx':zfrlendﬂand inviting offers.
Kaluba offers nim K30,million frr the car which
Kapote nceepts. Kaluba pays by chequa ancd drives
the car away. The next day he sells the car to
¥Yukuka for K40 million and absconds. Kaluba's
chieque is Adishonoured Knpoto becomes baﬁkrupt.
Mulimbeni has recurnad from hnliday and seeks the
return »f his cars from dukuka -nd ¥Munshi.

Ldvise the parties.
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SECTION B

Mombwe is notorious f£or avoiding his creditors.
411 DLusinessmen in Lusaka “kanow his tocties and
have reosolved not to sunnly him with any goods on
credit. HMambwe wishes to buy a fridege on craedit
from ®DS Investments but is almest certain that
&DS Investnents will not allew him croedit,
Consequently he sends Muda, his brother in law,
whe is 2n Hopourable Deputy Ministar, to negotiate
and conclude the fridge sale in his own name and
Mambwe would Day him the deposit and the instalments.
Muda duly concluded the contract and ohtained
twelve months credit. Mrmbwe paid half the
jnstalmmts and became inselvont. EDE Investment
carn what has happened and wishes to recover the
fridge nnd repudiate the eoncrict. acvise RDS

Tnvestments.

The Hire Purchasa Act, Chapter 691 »f the Laws
nf Zambia has great potontial as a tonl for
consumer eradit in the Third Republic. It is
howevaer arossly outdated and neads amendment .
You ar: engugod to review the Act, what changes

would you reccmmend to Government.

SECTICN C

() Explain what you understand by the term
"insurable interaest™ in 2 Life Insurance

P-licy.
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%) on 10th July 1993, Majoue filled in A
sroposed £oym of the Zambia Stata
Insuranmee Comany, in vder to ensure
his 1lif= for K5 million. He answered 2ll
ths questims truthfully and disclogad
all relovant facts. His deductions were
£5 he by direct debit frrm his Bank.
On July 18 ¥aj.za wns taken ill wich
Cholern. "z Insurance Company accepted
the proposzl on 25th July 1993 and the
first premium was naid. Majrza's condition
rapidiy dzterinrated ond om 30th Octnber,
1992 Majozn died coi cholera. Th: Insurance
Company thon learned for the first time
that Maiozn had cholera

1. Advise Majoza's widow who wants to
clsim the K5 million.

Z. Would your answer he the same if
Majoza had instead died from poison
administeresd by his wiie?

Critically analyse the essential naturc of the bill of

exchange ji‘entifying the main distinctinns with the
cheque at case isw and undex the Bill of ¥xchange
Act, 1882.

Bank cf Zambia were in the habit of zccepting bills
drawn on them by the Ministry of Finone: nayable te the
srder of Lusska Maize Ltd, & maize buying agent under
the new maoize marketing arrvangements. Lisimba, 2 clerk
forsed such a bill., e represented to his Senior
Officers that Lusnka Moirze Ltd were ontitled to an
immediate payment of Xi0 milliom sugiesting that, as in
cther cases, the bill was Arawn by the Miaistry of
Finrnce. Bank of Zsmbia whr ¢id not discover the

the frrgery by Lisimbza of the Ministry o¥ Finonce's

two authorissd signatories i.e those of the Permanent
Secratary andl tue Chief Accountant, acecepted the bill

Rl et 24 ezt e Tyl Maioe L),
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risimbs then added the Indecrsement of Lusaka Maize
Ltd te the bill, presemted it and ~btained payment.

He subsequently disnppeared t~ Namibia through
Sesheke with girlfriend Twaambo.

The Ministry of Finance has, through the attorney
General, brought an action for a declaration that the
mank was not ontitled to pay Lisimba the K10 m. from
the Ministry ~ccount.

(a) Identify the issues and advise the parties.

) Would you say Lisimba was a holder in due course,
for vailve or mers holder?

END OF EXAMINATION



THE UNIVERSITY OF ZAMBIA
UNIVERSITY SUPPLEMENTARY/DEFERRED EXAMINATIONS ~ DECEMBER 1993
L 330

COMMERCIAL LAW

3 THREE HOURS (PLUS 10 MINUTES TO READ THE QUESTION PAPER)

ANSWER: FOUR QUESTIONS. ANSWER AT LEAST TWO QUESTIONS FROM EACH SECTION.

Ql. Mushala is a specialist in procuring cleaning equipment and charges

15 percent of cost. Ababusaka Ltd is a company set up to provide cleaning
services to I.usa_ﬁ'i's international community especially diplomats. .
Ababusaka Ltd have established a formidable reputation for very high
standards of professionalism. It is a cardinal company policy that all
procurers of equipment must obtain it from established reputable
manufacturers.

Mafo Electrics have until recently been regarded as the market leaders in
the matufacture of vacuum cleaners and carpet shampooers. However,

they are currently facing two legal suits from customers alleging that

the shampooers have been leaking resulting-in flooding and short circuits.
Mafo Electrics have as a result experienced a fifi:y percent drop in businmess
for their first quarter. They have therefore resorted to offering 30
percent discounts on all orders. This offer is widely advertiised.

However, lhere 1s another paymentt being quietly negotialled wi'h agenls

who place orders above Kl million., Mafor Eleclirics is paying them

double the principal's commission.

Mushala orders 20 vacuum cleaners and shampooers at a cost of K2,000,000.
Mafo Electrics promptly pay him K600,000 on top of the K300,000 payable
by Ababusaka Ltd. Five of the machines flood on the job resulting in
the cancellation of Ababusaka's Cleaning Comtracts with the Danish and
Norwegian Embassies. One of the cleaners is also almost electrocuted and
has to spend a fortnight in UTH at a cost of K50,000 to Ababusaka Ltd.

Advise Abahusaka Ltd. What remedies are available to them if any.

.
o e o T

2/...
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Q3.
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If an agent or a person vho appears to be acting as an agent negotiates
a contract vhich his or her principal has forbidden the agent to make, in
what circumstances is the third party nevertheless able to enforce the
contract against the‘principal?

Masauso and Mutale agreed after protracted negotiations that Masauso
would sell to Mutale five ﬁnmbered piles of edible rice scattered around
his warehouse which together amounted to 1 tonne. It was agreed that
before signing the sales contract:- \»UM

(a) Mutale would be free to examine the piles; or .
(b) Mutale would be sent a sample from anyone of the piles.

Other conditions included the following term: ‘
"No wnrrintly or condition is hereby given as to the defects in the goods
that the buyer could have noticed before signing the contract."

Mutale examined pileVZ and was satisfied that the rice was fit for
human éonsumption. He thereafter signed the contract and baidkSOOaOOO
for it, Later, before delivery, Mutale decided that he should also have
a sample sent to him from the piles in case of frdblems arising later.
Masauso sent a sample from pile 1. Mutale found nothing wrong with

this sample. A day latef the rice arrived and Mutale discovered to his
dismay that the rice was full of stones and sand. He decided to return
the rice and demand his money back.

Mutale brings an achoir against Masausc alleging that:-

a) The rice was unmerchantable

b) The rice did not correspond to sample.

Advise Masauso.
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SECTION B

Q4. The general thrust of the Hire Purchase Act, Cap 691 of the Laws of
Zambia, appears to be to extend protection to hirers which the market does

not provide. Discuss.

Q5. VWrite critical notes on the following:
(a) Dalby v India and London Assurance Co. (1854) 15 C.B. 365.

(b) The effect of a policy without an interest.
(¢) Cover notes.
(d) Subrogration.

Q6. Chinondo is engaged as Consultant Engineer with the Lonrho Group of
Companies based in Lusaka. Consultant Chinondo enjoys some of the most
attractive terms and conditions on the market including an annual
entitlement to the 13th cheque.

Mr. Patel, the Lonrho Chief Accountant, prepared a cheque for Chinondo

for K10 million being payment for consultancy services the latter rendered
to the Company in the last three months. This cheque was drawn on Barclays
Bank Ltd. (Mutaba House) Lusaka and was signed by the two authorised
signatories, namely Mr. Patel and Mr. Sakala, the Mamaging Director.

The cheque was endorsed "Not Negotiable" as well as "Account Payée” both
terms appearing on its face.

As Chinondo was based at the Lomrho Branch in Ndola, arrangements were

made to send the cheque to him at his station. Chinondo maintained a personal
account with Standard Bank in Ndola to which the cheque was to be sent

through Barclays Bank Mutaba House, Lusaka.

When he inquired, Chinondo was told by Mr. Patel to expect the money to
the credit of his account the following day. A week later this had not
been done because Kabwalala, a2 clerk in Mutaba House of Barclays Bank
cancelled the endorsements "Not Négotiable" and "Account Payee."

Having dealt with Lonrho cheques for a long time, Kabwalala was quite
familiar with Patel and Sakala's signatures. He forged these signatures
and reflected them against the cancelled endorsements purporting that they
were authentic signatures of the two signatories..
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Having done this Kabwalala drew the cheque with the cooperation of his
colleague also a cashier and both fled the country.

After waiting for 9 days, Chinondo personally travelled to Lusaka to find
out about his cheque at Barclays Bank. The Bank disclosed that the

cheque was drawn by Kabwalala. When Chinondo demanded for his -oney; the
Bank denied 1liability pointing ocut that he (Chinondo) or Lonmrho did not

even warn them in the press about the loss of the cheque even one week after
it was not remitted to Ndola. Chinondo and Lonrho argued that the two
endorsements were adequate to have ensured that the cheque was not paid
otberqise than through the banking system.

Identify the issues of law and advise the parties on their rights and
liabilities.

END OF EXAMINATION
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THREE HOURS
QUESTION 1 AND THREE OTHERS.

CANDIDATES ARE ALLOWED TO HAVE IN THE
EXAMINATION HALL AND TO REFER TO UNMARKED
COPIES OF THE FOLLOWING STATUTES:

The constitution of Zambia Act No. 1 of 1991
The Service Commissions Act, 1991

The Industrial Relations Act, 1990 and all
amendments thereto

The Commission for investigations Act

The Interpretation and General Provisions Act,
CAP 2 of the Law:z: of Zambia.

The Inquiries Act



COMPULSORY (4017)

1. Mabvuto, a fourth year student at the University of
Kanchule (U8KA) was expelled from the University
aifter being found guilty by the University's
Disciplinary Committee of having incited his
fellow students to vioclently demonstrate against
the UNKA administration which resulted in the burning
and looting of property belonging to the University.

Mabvuto has approached you for advice and has given
the following instructions:

He denies having committed the offence in relation

to which he was expelled. He states that although he
was given an opportunity to appear before the
Disciplinary Committee, he was not formally informed
of the nature of the charges against him until he
appoared before the Committee. He states however
that he was aware of likely allegations he was to
face because two days after the demonstration, he
was subjected tc a severe tongue-lashing by the
Varsity's Principal.

When the charges were put to him on the hearing date,
Mabvuto elected not to apply for 2n adjournmant
preferring to havc the matter determined on the said
date.

According to the disciplinary rules of UNKA, the
Disciplinary Committee was to consist of 5 members

and any 3 mcmbers thereof could constitut2 a quorum.
The rules also provided that one students' presentative
should be present at 211 the hearings of the Committee.
Mabvuto informs you that at th= time when his case was
being heard, the overall Committee comprised only 4
members, the fifth member having previously left the
University. However, 3 members of the Committee were
present through out the hearing although tha three
didnot include the Students' Representative because the
Students' Union had not been informed of the hearing.
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Mabvuto appeared in person to conduct his defence.

He was advised of his liberty to call any witnesses
to testify on his behalf save that he was not allowed
to address the Committce when he closed his case.

Mabvuto 2lso informs you that he belicved the decision
to expel him from UNKA was reached after the Committee
had taken into =~ccount certain allegations of previous
misconduct on his part which had been raised in his
nbsence by onc oi the members of the committee nand which
allegations he had no opportunity of challenging.
Finally, Mabvuto ~vers that no roasons were given by

cthe Committee for arriving at the decision to expel

him because the committee was not obliged under the

rules governing its procedure to give reasons.
Advise Mabwvuto.

NB: (This question carries 407 »f the total marks)

"{T] he purposc of administrative law is [ not ] to

stifle administration”.

pexr:  Yardley, (1986) Principles
of Administrative Law

"[T[ he practice nf administrative law should lead
to tha assistance of good administration®.

per: Yardley (as abova).

"It is a mistako to suppouse that a developed system
of ndministrative lawis necessarily antagonistic to
pfficient {administration ™.

per: H.W.R. Wade (1988)
Administrative low, 6th cel.

Critically discuss the abnve statements and where
appropriate, illustrate ycur views with the aid of
decided cases in Znubhin and any nther jurisdictions
with which you are familiar.
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4 definitive feature «f this cur age of administration
is the prevalence of warious repositorizs ~f law-making
powers, surbodinate to the pecples Asscmbly (National
Assembly).

With referonce ©o Zambia,deseribe the nature of the
laws made by such reponsitories as aforesaid and
critically assess the justifications for, nand the
effectiveness of tlemeans of control aver such laws.

Chola and Gertrud: nre first year students in the
Schocl of Educaticn at the University of Kadansa.

Chola's father, 2n ex - principal at a collegz, and

Gertrude's, an ex-Deputy Ministor, were sacked at
A rucent press conference by the State Prosident of
the Republic of Kadansa.

No reasons were given by the President for the
sackinge, save for a2 subsequent press statenent
to the cffoct that the President hed used his

prerogative.,

Assume that the relevant laws (i.o case and statute laws)
of the Republic of Kadansn, are similar in all material
aspacts to the Zambian Laws, tender comprehensive pieces
o advice to Chola and Gertrude as regerds the legal

ons nf thuilr respzctive fathers.

[

posit

Chceln and Certrude intimates to you that their fathers
ar2 contemplating initiating separate Court actions,
discuss the rolative strengths and or wesknesses of
the two prospective court actions and their likely
cut-come., ‘

(2) "The Commission for Investigations is not an
Ombudsman®.
Discuss

(b) Are Zambia's service Commissions propex subjects

of administrative law as an ncademic discipline?
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"[Administrative] tribunals are not part of the
administrative machinery of Govenment ...... 3
they are part of the Judicial system of the land
under the r iz of law".

From: Lord Denning, The Discipline of Law

Do you agree? Discuss the abeova assertion with
reference to atleast: one tribunal with which you may
be familicar.

Write comprehensive notes on any two of the following:-

(2) The cazses of In re MAILC
{19601 R & N 132 and
JACKSOM V., A-G [19791 Z.R.

(b) 1OCUS stazndi and Declaratony Judgement
(c) Commissions of Inquiry

END OF EXAMINATION
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THREE HOURS

NSWER: QUESTION ONE (01) AND THREE OTHERS

CANDIDATES ARE ALLOWED TO HAVE IN THE EXAMINATION HALL AND
70 REFER TO UNMARKED COPIES OF THE FOLLOWING STATUTES:
1. The Constitution of Zambia Act No. 1 of 1991

2. The Interpretation and General Provisions Act, CAP 2 of
the Laws of Zambia. .

3. The Industrial Relations Act 1991/93.

Q1.

Q2.

Q3.

“aAdministrative Law seeks to reconcile the conflicting claims of liberty
and authority or power”.

Do you agree? Using any appropriate case law, discuss the accuracy
and/or otherwise of the above proposition.

What is the,relevancé and significance of the following to students of
Zawbian Administrative Law:

(a) Delegated legislation;
(b) Commissions of Inquiry; and
(c) Service Commissions?

Section 97 of the Industrial and Labour Relations Act No. 27 of 1993

enacts thus;

"Any person aggrieved by any award, declaration, decision or
judgement of the [Industrial Relations] Court may appeal to the

Supreme Court on any point of law or any point of mixed law and fact".

Discuss the implications of the above provision in the 1light of the
justification for, and raison d"tre of the Industrial Relations Court.

"rhe dichotomy that is normally drawn between Constitutional Law and
Administrative Law is not only specious but highly fallacious".

Do you agree? Discuss the above statement by highlighting the salient
features, similarities and differences between Constitutional Law and
Administrative Law.
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Q5. In his celebrated dissenting opinion in the landmark case of
LIVERSIDGE v. ANDERSON [1942] A.C. 206, Lord Atkin, in interpreting a
statute expressed the view that the words 'If a man has' do not mean 'If a
man thinks he has'.

Using any appropriate Case Law, discuss the ramifications and implications
in administrative law of the two sets of phrases.

Q6. "The application of the principles of administrative law is important
in promoting sound public administration”.

Critically discuss. .

END OF EXAMINATION
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Tom, a Malawian ared 19 and drmiciled in Malawi,

ot marriced to her childhood “riend Wendi, a Zambian
rirl, also ared 19. Tome was on contract with a
Polrtechnic “olle~ve in Lusal"a an” Wendi 1ns alwars
maintcained that Zawbia will for ever be her home.
The mirriace was solemnised in a small chusch in
Georre Compound by a rriend who thev paic to act as a
priest. The only neople who were invitcc to attend
the ceremonv were Tom's two sisters. N¢ certificate
of marri-me was obtained and this was because the
parties were in a hurry and considered it to he a
waste of time to obtain such a document. They hac a
son, Meli, who arew up into a robust, hanisome young
man, At 15 vears of agre, he “ell in love with Lucy
aced 22 vears of age, and wants to marry her unier

Marrie Acta

Advise him =~°s to,

a) The l°w that will covern his cancity to marry
and
») hether he can contract a valiA marriare with

Tuacv.
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(a) Briafly ex-lain five groun’s which may render
a mar™i-ge voida

(b) Joe end Sipiwe contracted a marriare under the
Act in December, 1088, There were no children of
the “he marri-=e and tvis was becanse Joe, on hoving:
learned twet ivpiwe had a child "rith another man,
had develoned renugnancy towards ewven touchins her.
Tn “act since the solemnisation of their marria-e,
he couplz had not had any sexnal intercourse at
all., IMe marriage was virtually dead and Joe
decided to marr— another woman, Shunile, un’er
Trmbulka Cnetomary Law. Bandawe, Siniwe's brother
ig nos hao»v with the arran~ement and wants to
contest the vali®ity of Joe's second marriaze to
Shipile.

Advige him,

Mabviito and Thando were married unier the £cte They
lived in a house which Mabvuto h=d inherit:? from his
father and which was exclnsively in his r:ime. Two years
later, Mabvuto deserted his wife, Thando, and started

livinpg with another woman.

Befnre leaving her, Mabvuto told her that she could
alwavs li“e in the house and nobo?v would “isturd
her. Thando continued t~ reside in the home and two
vears later she obtained a decreenise of divorce
a-ainst her hushan?® on the ground of his adnlterv and

degertion,

Mabvuto has now brou~ht nroceedin~s for nossession
o the houre and Thando wants to rasist this armvins
that she has an irrevocable licence tn live in the

house during her lifea

a) Advise Thando as to whether she can succeed
and what c-urse of action she should take.



Jonl? it make any difference if theh-use

“elon 2d to Mebvuto and Thando jointly?
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THREE HOURS (PLUS 10 MINUTES TC READ THE QUESTION
PAPER) ’

ANSWER: ANY FOUR QUESTIONS

STUDENTS MAY BRING INTO THE EXAMINATION CLEAN COPIES OF
RELEVANT LEGISLATION

1. Section 11(1) of the High Court Act, Chapter 50 of the Laws
of Zambia provides that:

"The Jjurisdiction of the [High] court in divorce and
matrimonial causes and matter shall ... be exercised in
substantial conformity with the law and practice for
the time being in force in England."

Bearing in mind the social and legal nature of the institu-
tion of marriage, critically discuss the full implications
of the above provision. Are there any advantages and/or
disadvantages in retaining the above provision as part of
the Laws of Zambia.

2. Musonda, a 25 year old Zambian man domiciled in Zambia went
through a form of marriage under the Marriage Act, Cap 211
of the Laws of Zambia with Khadija a 14 vear old muslim girl

domiciled in Manana, a newly independent African State. In
Manana the capacity to contract any type of marriage in
fixed at 13 years. Manana marriage laws also provide that

any person domicled in Manana can contract a valid customary
law marriage under any customary laws of any independent
African state.

Musonda and Khadija had the intention to live in Zambia and
lived in Zambia after their marriage. They bought a matri-
monial home in Kalingalinga. After a very happy year of
marriage Musonda and Khadija had a son, Mohammed. This
seemed to be the turning point. Musonda began to feel
neglected. He started to drink and to come home late.
Eventually he began to beat up Khadija every night when he
returned.



Khadija decided to run away to her elder sister Fanta who

recsided in Kitwe. Whilst there she fell in love with her
sister's neighbour, Mulenga, who was about to go for post-
graduate studies in London. Mulenga married Khadija under

Bemba customary law and took her with him as his wife.
Mohammed was left under Fanta's care.

After completion of his studies, Mulenga decided never to
return to Zambia. He found himself a good job with
Hammersmith Council and bought a house. Xhadija and Mulenga
have now been in the UK for ten years. Mulenga no longer
wants Khadija as his wife because of her"™ inability to mix".
He feels he could assimilate himself better into British
society if he married an English wife.

Mulenga wants to know if he can divorce his wife in the
English courts.

Meanwhile Mohammed is now 14 years old and wants to get
married. Mohammed wants to know what legal system will
govern his capacity to marry.

Advise both Mulenga and Mohammed.

The ‘Divorce Reformer' of 1969 introduced "irretrievable
breakdown of marriage as the sole ground upon which a

petition for divorce can be presented to court. What is
meant by the phrase "irretrievable breakdown of marriage".?

Critically discuss this phrase in relation to each of the
five {5) facts with which a court must be satisfied before a
marriage can be dissolved.

Write notes on the following:

(a) Presumption of Marriage
(b} Presumption of death
(c) Mutual desertion

(d) Loss of consortium

Discuss fully the legal implications of marriage in Zambia
resulting from the following two decisions: Siwo v. Siwo
and Somanije v. Somanie.

Do you agree or disagree with either of these decisions?
Give your reasons why.

John Sekwiba is a Cabinet Minister and highly respected

7zambian politician. As a result of a serious car accident
in which his wife is killed, Sekwiba can sometimes be found
talking to himself and is often incoherent in conversation
after 22.00 hours. His family therefore ensure that he is
not in public after 21.00 hours. They would like him to see
a psychiatrist but are worried about the effect this would
have on his public standing and his post should the story be

.l



leaked to the Weekly Post.

They therefore do nothing and just hope the situation will
improve,

Being of high standing Sekwiba has been placed on the list
of most eligible bachelors by many Lusaka marriage hunters

and their ambitious mothers. Jane Masuwo, a beautiful
identical twin who is his personal secretary feels she has a
headstart. The only problem is that she is four (4) weeks

pregnant from her Asian boyfriend. She nevertheless manages
to entice Sekwiba to spend two consecutive Thursday nights

at her flat. The following month she accuses Sekwiba of
having made her pregnant and that she will "spill the beans"
to the Weekly Fost unless he marries her. Sekwiba consults

his family who advise him that the only way he can come out
of it honourably is indeed to marry her as it was too soon
after his wife's death for him to be exposed in such a scan
dal.

Jane persuades Sekwiba to send her to London for her wedding
shopping although her real intention is to go and terminate
her pregnancy. The operation goes horribly wrong and she is
toco 1ill to travel back in time for the wedding. Her parents
persuade her twin sister June to take her place. The mar-
riage is duly solemnised in the office of the Registrar of
Marriages. June is however unable to let Sekwiba have
sexual intercourse with her. She is in love with Simon who
is studying Accountancy in the U.K. She hopes she can put
Sekwiba off until Jane returns.

Sekwiba cannot understand the rejection and has fallen into
severe depression. Jane in the meantime dies in London.
June wants to end the marriage.

Advise the parties.

END OF EXAMINATION
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TIME: THREE HOURS (PLUS 10 MINUTES TO READ THE QUESTIONS)

ANSWER: ANY FOUR QUESTIONS

STUDENTS MAY BRING INTO THE EXAMINATION CLEAN COPIES OF
RELEVANT LEGISLATION

Question (1)

Question (2)

Question (3)

(a) Discuss comprehensively the distinction bety
a marriage that is a contract, and one that
is a status.

(b) The law, once upon a time required that a
married woman's domicile was that of the
husbands or dependent on the husbands.

What Changes with regard to the above were
subsequently introduced by the Domicile and
Matrimonial Proceedings Act of 19737

With the aid of relevant authorities state the
most essential conditions required for valid
statutory and Customary Marriages.

Mutafe, a 28 year old Zambhian man and domiciled
in Zambia went through a marriage ceremony under
the Act with Njabi a 15 year old girl also
domiciled in Zambia.

A few months later, Njabi insisted that they underg
a Customary Ceremony of marriage, as well, to pleas
her parents. Not-wanting to lose Njahi, Mutafe
proceeded to do so and paid the lobola demanded by
Njabi's parents.

Two yvears later, Njabi discovers that Mutafe has
began ‘seeing' other women. She accuses him of
adultery and threatens to divorce him. Mutafe
resists by saying he was free to court other women
for purposes of assessing whether he could marry
them since their marriage was customary. Nijabi
insists that they had meant their marriage to be
monogamous from inception.



Question (4)

Question (5)

Eventually, because of continued excessive bickering
over the issue, the marriage is dissolved by the
parents from both sides. Mutafe demands his lobola

back.

Identify the issues arising in the foregoing, stating
whether there was a valid marriage. Does Mutafe have
a right to his lobhola?

(a) Citing relevant authorities, distinguish
between void and voidable marriages.

(b) "At common law. no child could be legitimate
unless born or conceived in wedlock.'
What statutory provisions exist today, which
have modified this common law principle?
Explain the meanings of the said provisions.

Mweemba and Mary have been married for four years
now and have one child aged two.

Mweemba, a soldier in the army of the republic

of Zambia, has just heen included in a contigent of
soldiers leaving for Mozambique to take part in the
UN peacekeeping mission. They eventually leave on
the first of June, 1992.

After four months Mweemba returns home for a two
weeks break much to the delight of his wife who

has missed him. Mweemba returns to Mozambique

after the break and only returns home, finally, on

the 1st of March, 1993. His wife tells him she feels
like she is expecting their second child. Mweemba
expresses joy and takes his wife to a doctor to make
sure. After a routine examination, the doctor says
his wife is three months pregnant. Mweemba is happy,
but then makes a guick mental calculation and angrily
tells his wife that the pregnancy is not his after all.
She insists it is his as he had even returned home

at one point. Mweemba refuses still and accuses

her of having committed adultery while he was away.

He tells her that he will institute divorce
proceedings as he will never be able to stand the
thought that she behaved so disgustedly. He cannot
reasonahly be expected to continue living with her.

Determine the issues in the above matter and state
whether Mweemba will succeed in his divorce suit.




Question (6) Discuss the social role performed by the following

payments practised under customary law.

(a) Chisungu {(Bemba)
(h) Cijulamulomo (mouth opener)
() Malowolo

END OF EXAMINATION



Question (6) Discuss the social role performed by the following

payments practised under customary law.

(a) Chisungu (Bemha)
(b) Cijulamulomo (mouth opener)
(c) Malowolo

END OF EXAMINATION
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FAMILY LAW

TIME: THREE BOURS PLUS FIVE MINUTES TO READ THE PAPER

INSTRUCTIONS:

1. ANSWER QUESTION ONE AND ANY OTHER THREE
2. CANDIDATES MAY BRING INTO THE EXAMINATION CLEAN COPIES
OF RELEVANT LEGISLATION.

1. Musavu and Lumamba, his wife, both Zambians have enjoyed a happy marriage

for three years now. They were married under the Act and have one child.

Mulenga, meanwhile, has always admired Lumamba and had wanted to marry her
before she married Musavu. Mulenga is still extremely jealous of their
marriage. He has always been looking for a way of ending it.

During one of his 'snooping around' errands, Mulenga discovers that
Musave and his wife Lumamba are actually related. He has figured out
that Musavu's grandmother and Lumamba's greatgrandfather were cousins.
He now wants to bring the matter to the attention of the *relevant
authorities."

Meantime, Musavu, who works for an engineering firm is injured badly when
he slips on a wet floor of one of the engine rooms. After investigations
it is discovered that one of the Supervisors had negligently left a tap
open in the room overnight and the room had been flooded. Musavu, being
the first to enter the room, had simply opened the door and walked
straightin when he slipped. He has sustained a severe dislocation of the
hip and strained the nervous system to his private parts. The doctors
have assessed that he will never be able to have sexual intercouse with
his wife again.

Thus, while Mulenga is up to his own schenming, Musavu's wife also decides
to bring an action against the negligent Supervisor for damages for loss

of consortium with her husband.

2/‘..



2.,

3.

.
N
.

Keeping in mind the relevant issues arising in the foregoing, advise both
Mulenga and Musavu's wife.

With the aid of authorities, explain the following:

{a) Unconsumated Marriages
(b) Capacity to Consumate
(¢) Wilful refusal to Consumate

Loveness and Maurice have been lovers for three years now. Maurice

is 28 years of age and Loveness is 20. They are bcth domiciled in Zambia.
They decide that it is time to get married. Loveness is delighted and
rushes off to discuss the issue with her parents. Initially, the parents
do not object but on discovering that their prospective sou-in-law comes

from a "far flung' tribe, they refuse to sanction the marriage.

Loveness is distressed. She discusses the development with Maurice and
they decide to defy the parents of Loveness. They hire a pastor from the
local church and undergo a private ceremony of marriage in a friends house.
Meanwhile Loveness's mother gets to hear about the ceremony. She tries

to convince her husband that they should just accept the marriage as it

has already taken place. Her husband refuses to recognise it.

Three years later, Loveness and Maurice are going through a bad patch.
Maurice has taken to excessive drinking and is not providing any food
for the wife and their only child. When Loveness tries to discuss the
problem, Maurice tells her that after all they were not married as such.
There was no proper procedure followed and the parents of Loveness did

not accept the marriage.

Maurice decides to leave Loveness and goes through a statutory marriage with

another woman named Eunice.
Determine, with relevant autbhorities;

1) The status between Maurive and Loveness before the second
marriage of Maurice

1i) The status of the second marriage.



5.

6.
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Lucy, a 20 year old Zambian woman had been married to Banda a 25 year old
man for two years. Banda worked for the National Wildlife Game Safaris
Limited.

In June of 1983, while on one of the safaris, Banda disappeared with a group
of tourists he was leading. The Company's efforts to trace them failed

and the search was abandoned after three months.

Lucy was distressed but struggled on alone. Imn August 1990, a story
begun to go round that Banda and the tourists had been gunned down by a
gang of poachers and their bodies fed to the lions. Mwenya, a housewife
renowned for gossip, and who happened to be Lucy's neighbour narrated the
story directly to Lucy and clained someone had actually seen the
leftovers (skeletons).

Lucy mourned for her husband but because of the hardships she was now
going through, she decided to get married to Petros, a man who bad been

pestering her for marriage ever since her husband disappeared.

A year later, Banda suddenly reappeared. He and the tourists had
apparently been kept captive all these years by a rebel group from a
neighbouring country, after they had strayed into the territory during the
walking safari. Luckily they had now been set free. Banda claims his
wife back. Petros insists that he duly married her as Banda had been

given up for dead.

1) Does Banda have a legitimate claim?
§i) What is Lucy's position as regards the answer to the above?

Write comprehensive notes on the following:

1) Lex domicilli vis-a-vis, marriage.
ii) Recognition of Foreign Marriages.
1i1) Lex Loci celebrationms.

Jacob and Ruth, both Zambians, have lived together for 18 years. They
never underwent any ceremony of marriage. Jacob 1is now 53 years of age and

Kuth is 36. They have four children and the house they live in, is Ruth's.

One day Jacob did not return home from work. It later transpired that he
had suddenly fallen head over heels in love with another young lady of
28 years of age and had begun to 1ive at her home. Ruth is shocked by the

turn of events.
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After three years, Jacobs affair fails and he decides to return to

Ruth insisting that she is still his wife. Ruth instead tries to chase
him away, saying she can mno longer be expected to live with him after his
abominable behaviour. Jacob says since they are married, she can only get
rid of him by formally divorcing him. Ruth replies that they were never
mparried in the first place — they just begun living together. Jacob
refuses to leave. Ruth goes to seek advice from two different lawyers.
The first one advises her to bring an action for divorce on the ground of
adultery or in the altermative desertion. The other lawyer simply tells
her to call the police to evict Jacob from her home since he is nct legally
her hustand - there having been no ceremony of marriage or anything else

tn prove marriage.
Ruth is confused.

You now advise her as to her best course of actiom.

END OF EXAMINATION
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JURISPRUDENCE

- INSTRUCTIONS

1) Answer Question One (1) and any other three
) Question ORE (1) carries 34 marks. Themst carry
22 marks each

(3) Time: 3 hours plus 10 minutes to read the paper.

After a protracted and heated debate, the legislature of the Republic of

Chaka , manages to squeeze through a Government initiated Law which now
allows abortion.

As expected, the Universal Church, which enjoys a large following in the
Republic of Chaka, condemmns the law in a hard hitting statement. The
government is accussed of encouraging immorality by passing a so~called
law, which will cnly serve to increase the incidence of promiscuity and
other decadent behaviour. The law, the church says, is against Christian
teachings and in a country which professess to be Christian, it comes
with 2 sense of profound shock toP2® guch a law passed. All laws ought
to conform to Gods plan, ctherwise they are invalid, it says.

A women's group, on the/ggggf calling itself the Movement for the Total
Liberation of Women, (MOTOLIWO) welcomes the new law. It is time,
MOTOLIWO says, that women were allowed to do what they wanted with
their bodies. It was not up to anyone (especially the men) to dictate,
in a2 free country, how women should use or misuse their own bodies. In

anycase abortion hurt no cne. but the woman herself, if at all!

A cqmmittee of the Law Association of Chaka, declaring that its not yet
decided on the matter, nevertheless goes on to adivise the two 'warring'
groups to firstly assess the objective of the said new law. The
committee says it reccgnises at least two or so jurisprudential issues
over the matter and it would do well for the two respective camps to
analyse the issues before making any hasty stand.

Discuss what you think are the issues recognised by the Committee of
the Law Association of Chaka in the matter. End by expounding your

on views over the 1ssues.
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"According to the declaratory theory of Law, it is noc part of a judge's

function to create rules of Law ...

On the other hard. the realists contend that without judicial
recognition the words of statutes are dead - in effect, that the
judge's determine what the law is."

Explain the reasons advanced for beth arguments above, giving
authoritative examples if possible.

A criminal law of the Republic of Zambeziaforbids Loitering after
midnight. It is an offence for which if convicted, one is liable to a
mandatory sentence cf Life Imprisonment.

Lazarous Phiri and six other persons gye arrested at different places
and charged with lcitering after midnight. They are all subsequently
convicted and sentenced to life imprismment at different trials.

The trials have all followed the rules of criminal procedure except
that of Lazarous Phiri where he was not allowed to say anything by the
magistrate inspite of his desire to do so.

A foreign lawyer, on a visit to Zambezia reads about the cases and
immediately reacts by stating that the convicted persons had not
been accorded justice. BHe argues that the punishment is not
proportionate to the offence which he considers petty.

A local lawyer on the other hand argues that he does not recognise any
injustice except perhaps, in Lazarous Phiri's case sinc&%invthefothers the due
process of law was followed. In in any event, he sajB, there 1s no

necessary nexus between Law and Justice.

Keeping in mind the various attributes of Justice, state which side of
the argument (if any) you would take, giving reasons for the choice.

“The sheer weight of black letter law is pushing away from popular
consciousness an appreciation of some of the broader perspectives
which legal studies chouid incunicate ... Deeply learned, with-utmost
thoroughness, in the contents of law bodks and applying the principles
to facts before thum, lawyers feel the task is accomplished and the

interest in the matter therein ceases,"

Discuss how Jurisprudence in general and the sociological school in

particular, have lone much to correct the above short sightedness.
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5. "The rule that a man may not ride a bicycle on the pavement may have its
Source in the by-laws of a2 city councilj the rule that these by-laws have
the force of law has its soruce in an Act of Parliament ... The Act of
Parliament has been passed because the constitution clothes Parliament
with the authority to do the same."

Whence  does the Constitution, in the foregoing passage, derive its force of
law? '

6. Write brief but Comprehensive notes on two of the following;

(1) Law and Politics.
(11) Criteria for determining the existence of Law viz-~a-viz
'Primitive’ or simpler Societies and Modern Legal Institutions.

(11i1) The contribution of the theories of Locke and Rousseau to the
develcpment of liberal Democracy in the West.

7. "“All people, lawyers and judges included, are the creatures of their
times and circumstances, and the legal systems they evolve are not
purely logical exercises but practical compromises and suggestions,
prompted by contemporary events ... that laws are not of Unlversal
validity but, like language, are peculiar to the nation that produces

them."

With reference to the relevant School of thought and jurist{s) who
expound the above, state whether you think Zambia's legal system

is a reflection of its basic national character or not.

END OF EXAMINATION
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THE LAW OF BUSINESS ASSOCIATIONS

THREE HOURS (PLUS 10 MINUTES TO READ THE PAPER)

INSTRUCTIONS:

1.

STUDENTS MUST ANSWER QUESTION 1 AND ANY OTHER THREE
QUESTIONS, AT LEAST ONE QUESTION FROM EACH OF SECTIONS
A.B. AND C. 1IN ALL STUDENTS MUST ATTEMPT FOUR (4)
QUESTIONS.

STUDENTS ARE ALLOWED TO BRING INTO THE EXAMINATION ROOM
AND TO CONSULT CLEAN, UNMARKED COPIES OF THE COMPANIES
ACT CAP686 OF THE LAWS OF ZAMBIA, THE COOFPERATIVE
SOCIETIES ACT CAP 689, THE PARTNERSHIP ACT OF 1890, AND
ANY OTHER RELEVANT STATUTE.

QUESTION 1

Compulsory

Chibwezi limited was incorporatd under the Companies Act, Cap 686
of the Laws of Zambia. The objects for which the company was
established are:

1.

To enter into the export and import of any kind of
goods, articles or merchandise of whatever discription.

To make, assemble, manufacture and maintain all kinds
of irrigation pipes, tractors, agricultural equipment
generally and canoces of all discriptions and types.

To do the business of bankers and travel agents

To do any other business in the furtherance of the
above objectives as the directors may deem appropriate.

Articles of Association of Chibwenzi Limited provided
inter alia that:

"The Board of Directors shall have all the powers
of members in General Meeting, and shall exercise such
powers as they may see fit to do so."



Mojo Investors Limited were approached by Chibwenzi limited for
possible funds for their factory making heavy plant for as
irrigation canal project. The funds were supplied as
negotiations showed Chibwezi Limited were a very well-
established firm of diverse business interests. The Managing
Director, duly appointed, clinched this deal.

Mr. Ganizani approched a clerk of Chibwenzi Limited and asked for
a world traveller's guide book for tours and fees in East and
Central Africa. The clerk informed Mr. Ganizani that tours in
East Africa are no longer popular due to the outbreak of AIDS-and
that they are reluctant to book people going there. The Managing
Director overheard this conversation, came ocut from his office
and assured Mr.Ganizani that there is no such AIDS epidemic in
East Africa but that it existed in isoclated places only. Mr.
Ganizani was happy and he made his booking and travelled a week
later.

The canal was completed in time but the anticipated agricultural
boom never occured as no rains fell in the catchment area of the
Mulonga River. Chibwenzi Limited failed to meet its obligations
on repayment of funds from Mojo Investors Limited. The latter
has sued for their money.

In the meantime, Mr. Ganizani has contrated the AIDS virus on his
sojourn to Each Africa and has brought proceedings against
Chibwenzi Limited for the representations made on the prevalence
of AIDS in East Africa.

Advise Chibwenzi Limited on their liability if any to either or
both the plantiffs
(25 marks)

SECTION A
Question 2

(a) "The process of privitisation can be a contentions and
complex political issue. The Government, therefore,
has to find methods of privitisation that are
administratively feasible, economically efficient and
politically acceptable."

With the help of suitable illustrations of recent
economic developments in Zambia, critically discuss."
(123 marks)

(b) The Articles of Association of Chongololo Diggers
Limited stipulated that notice of every meeting must
be given to the Advocates of the company who would in
turn send a representiative. Chongololo diggers
Limited held a meeting at which their Advocates were
not represented. The Advocates had indicated long
before hand to the Managing Director that they would



not be able to send a representative to the next
meeting. No notice was given to the Advocates.

A resolution was passed at the meeting to the effect
that the company Advocates be replaced. Some
shareholders of Chongololo Diggers Limited who had
missed the meeting wish to challenge the decision.

Advise Chongololo Diggers Limited
(12% marks.)
Question 3

In June, 1990 Brilliant Kondakonda, a third year law student at
the University of Zambia (populary known on campus as Poverty's
most helpless victim) had the rare fortune of winning X2,000,000
from the Pick-a Lot-Jackpot. He opened a clothing shop a month
later in association with twelve of his other student friends,
three of his loafer relatives, his girl friend Melody and

her two childhood friends. Melody's elder brother, Sangwapo
contributed a sewing machine and joined the others in ensuring
that the shop ran successfully. In January 19%1, Jungam
Bobobobo, an assiduous Company Law student at UNZA convinced
Brilliant and his business associates of the numerous benefits
that their business might derive from incorporation. He also
told them that in case they were interested, his father was
selling a "Ladies Dress shop" which they might buy and resell
together with thier own business to the company when it was
formed. Brilliant and his associates got together and after
hasty cost and benefit analysis decided to buy Jungam's
father's shop with a view to reselling it to the company when
it was formed. The purchase price agreed upon was K3,000,000.
the necessary agreements were prepared but completion was held
up by the father's insistence that the purchase price be revised.

In Pebruary 1991 Brilliant and his friends decided to form the
company. Jungam and his father who were actively interested

in this development gave them advice on the intricacies of
incorporation and also offered them the services of the family
lawyer. The articles were drawn up appointing Brilliant and his
three relatives the directors and a prospectus inviting
subscriptions was prepared. Just after this Jungam's father's
shop was purchased at K3.5. the company was formally
incorporated early in March 1591 and the two shops were sold to
the new company, Kalimukwa Limited, for K4,000,000= and
K6,000,000=. K200,000 out of the latter amount was paid to
Jungam's father for his good services. Both figures were
admittedly in excess of any real estimate of the shop's value.

The sale of the two properties and all the relevant facts
connected therewith were made known to the four directors who

in fact approved it on behalf of the company. 1In June 1991, the
company issued a prospectors stating inter alia that the company
had purchased "two very promising clothing shops from a firm
owned by Brilliant at K4.m and K5.m respectively.”"” A good number

,

3



of people purchased shares in the company.

The new company has been breaking ever since its incorporation
but John Lucifer and his friend Troublemaker Besa two sharehold-
ers or the comapny who purchased shares in June, 1991, and Ally
a debanture holder whose debanture is secured by a charge over
all the company's assets, have just found that the properties
(i.e. the two shops) were acquird by the company at exhorbitant
prices and they have sworn a private oath to avenge the injustice
they think they have suffered.

What rights do they have and against who?

Question 3

(25 marks)

SECTION B

Ve
(a)

(b)

With suitable illustrations briefly discuss the
circumstances under which a private company Limited
by shares may may reduce its share capital.

(6 marks)

Green Kwenda and his friend Habenzu Hamudebwe wish
to commence business as a buying and selling firm
of the produce of their village. They realise that
this would not only earn them some income, but would
also provide a useful service to their community
which is in a remote part of North Western Province.
They approach you for advice on what form of business
enterprise would be more ideal. Advise, setting out
the procedure of forming such business as well as the
documents that would have to be prepared and where they
would have to be registered if at all.

(19 marks)

Question 4

v (a)

Chenjelani is a partner in K and K. He applies to the
High court under section 35 (e) of the Partnership Act.
Evidence before the court was that the partnership has
been doing quite badly and making substantial losses
due party to past mismanagement by Chenjelani and
partly to his long absence from business due to his ill
health, which continues. His only partner gives
evidence to the court that it is quite possible for the
business to be carried on at a profit.

What is the probable outcome of Chenjelani's
application?
(10 marks)



(b) "The Zambia privitisation Act of 1992 does not accord
with the Third Republican ‘new culture' and
‘transparency' and calls for urgent amendment."

Discuss.
(15 marks)

Question 5

(a) Panjinga Limited a company incorporated in Zambia
has five directors and twenty-two shareholders. The
affairs of the company are reportedly conducted in an
improper manner and the company makes no profit as a
result. The directors blame it on the managing
Direcotr and his deputy who are not only major
shareholders but influential and arrogant. In due
course the members decided to call a general meeting
to discuss among other things, the reorganisation of
management and the future of the company. the Director
thereupon took out an exparte interim injunction in the
High Court restraining the holding of a general
meeting. The matter is scheduled to come up for inter
parte hearing. The members do not understand the
reasoning of the court and so they approach you for
advice.

Write a brief opinion tc them giving the position of
the law.
(12% marks)

(b) Briefly discuss the philosophy behind the formation of
parastatal organisations and in the case of parastatal
companies under the companies Act, how that philcsophy
conflicts with traditional company law.

(12% marks;

SECTION C
Question 6

Kwenga a Deputy Permanent Secretary in Government was nominated
as a shareholder in the National Media Corporation in March 1991.
the Articles of Association of National Media Corporation do not
make public office a condition precedent to becoming a share-
holder. 1In April 1992 Kwenga resgned his position as Deputy
Permanent Secretary and died twec months later of natural causes.
His wife Majory as the survivor wishes to inherit the husbands
cshares in National Media Corporation on the strength of arti
article 24 which reads:



"In the case of death of a member, the survivor or survivors
whether the deceased was a joint holder, and the legal
representative of the deceased where he was the sole holder,
shall be the only person recognised by the company as having
title to his interests in the shares."

What is the legal problem here and how would you resolve it?

25 marks

Question 7

Write brief notes on:

(a) The cooperative principles
(b) Derivative actions
(¢) The golden share
(d) The ratio decidendi in the case of ANTOINE ATTALA
TRUST LTD v. REGISTRAR OF COMPANIES (1972) ALR
Comm. 300

END OF EXAMINATION
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TIME: THREE HOURS (PLUS 10 MINUTES TO READ THE QUESTIONS)

INSTRUCTIONS: 1. STUDENTS ARE ADVISED TO ANSWER QUESTION 1 AND ANY OTHER
THREE QUESTIONS, AT LEAST ONE QUESTION FROM EACH OF SECTION
A, B AND C. 1IN ALL STUDENTS MUST ATTEMPT FOUR (4) QUESTIONS.

2. THIS IS NOT AN OPEN BOOK EXAMINATION. HOWEVER, STUDENTS
ARE ALLOWED TO BRING INTO THE EXAMINATION RCOM AND TO CONSULT
THE COMPANIES ACT CAP 686 THE PARTNERSHIP ACT OF 1890, AND
ANY OTHER RELEVANT STATUTE.

Ql. COMPULSORY

John Lamb is holder of 200 shares in the Entebbe Cultural Company, a
company registered under Cap 686 of the Laws of Zambia. The object of

the company is the commercialisation of traditional Zeambian values. By
scme medically inexplicable reasons he has developed an allergy to the
sight of Albert Goat, a majority sharcholder in the company and one of its
directors. He therefore decides to sell his shares and mentions this e
to Albert who says he will be willing to buy them to show that John's
allergy has in no way affected his relations with him. In January this
year, Entebbe's shares sold for as much as K10 per share but have been
drifting steadily and now cost K5 per share. John gells his 200 shares to
Albert at this price. *

About four months ago, Abu, a research employee of Entebbe discovered a mew
miniature device for determining the age of archaeological findings.

When Albert learnt of this, he and Abu agreed that Abu would resign, later
patent the device and share the royaltiesvequally with Albert. John Lamb
knew nothing about this. One month after he sold his shares to Albert, news
of the device leaked to the press, and before the public realised that
Entebbe might now own the patent rights, Entebbe shares jumped to K50 per
share. John bought some 60 shares at this price, having induced a

Mr. X to renocunce a letter of allotment in his favour.

As soon as the news of Abu's resignation and the separate patent leaked out,
Entebbe's shares fell to Kl a share. Albert, the only one of the five
directors who had consistently refused to take his qualification shares on
the grounds that they are counter—revolutio;ary, is by now a rich majority
shareholder and has started telling everybody what to do.
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The company's accountant who greatly resents Albert for this, has refused
to pay Soko for goods delivered to the company under a comtract entered
into between him and Albert acting for and on behalf of the company.

This entire state of affairs is worrying a number of parties.

(1) The Registrar of Companies has just discovered that the Entebbe
Cultural Company is registered as a private ccmpany and wants to
strike off its name from the Register of Companies. Can he do this?
If not, what legal conmsequences, if any, would the company and its

directors suffer?

(2) Advise Soko, listing all the legal arguments he can make to

sustain an action for recovery against the company.

(3) What rights does the company have and against whom?

(4) What are John's rights?

[ 25 Marks]
SECTond A

—

(a) "The only problem with privatisation in Zawbia is that it has all

been hurried through and vital considerations have been overlooked".

Critically discuss.
[12} Marks]

(b) feter C .akorwa was a partner in a2 firm carrying om a garage
business mainly concerned with letting lock-up garages and repairing
cars. George Chibuku was a sleeping partmer. A clause in the
partnership deed excluded the buying and selling of cars. Peter,
without George's authority,’éold d car, tomwhich he had no title,
to the Chibwenzi Mechantile Company Ltd so that it could let it
on hire-purchase to a customer. The company paid Peter KSm.- When.the
company found that Peter had no title to it, it claimed K5m from
George Chibuku.

Write a legal copinion stating whether any action against Chibuku by
Chibwenzi Merchantile company can succeed. Use appropriate authorities

to support your statements.

[12} Marks]



(b)
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Sibwenl desperateiy reguired X6m to invest in treasury bills. His
ultimate goal was to purchase a Mercedes Banz for K15m. He
approached his bank, ¥redit RBank {Z) Ltd and requested the manager
for a loan. The manager however refused to lend him any money as
he had no security to offer the Bank, and besides Rank policy over
the years had changed from lending indescriminately to lending only

to corporate clients.

Sibweni then decided to incorporate a company which he called
Chivwindi Ltd in which he was majority shareholder with his wife

and two children holding oné share each in the company. The company
opened an account with Kredit Bank (Z) Ltd and shortly. thereafter
applied for a loan for Kbom. The loan was duly approved and given.
The memorandum of Association of Chivwindi Ltd cmpowerced the company
to borrow and rais« mon.:y, but investment in treasury bills and

Government bonds was rot zmong tha powers granted to the company.

Sibweni bought tr:asury bills and continued rainvestment in bills
until he finally had K15m which he usod to purchas: a Mercedes 3Benz
car. Mcanwhile, th: Bank, wishing to recover its money has baeen

writing to Chivwindi itd but receiving no reply. Since the company

. was incorporated over one year ago it has naver carried on any

businuss.

The bank comes to you for advice.

Advise.

What was the ratio decidendi in the case of Mwanza (¥FK) V. National
Transport Corporation of Zambia and Anothor (1979) ZR 129.

{5 Warks]
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SECTION B

"It is obvious th=t ti. 1liw as to ordinary partn.rships would ba
inapplicabl: to = compoany comsisting a gr:nt number of individuzls ...
Th} legislaturs: th:» d+vis=d the plan of incorporating th:s.:
companies in 2 mann.r urknown to th: common law ... providing ot th:
same time that all th: world should hav: notic: who ar: th. porsons
authorised to bind all th: sharchold.rs by requiring the company's
partnership deed to be ragistured and accassibl: to s11. All PirSons,
thor:for:, must tzk: aotic: of th: d::d and th: vrovisions of th- Act.
If thuy do not choos: to wcquaint thims.lv.s with th.: pow-rs of tha

dir:ctors, it is th:ir own fzult ...."

Critically discuss.

{15 ¥anrks]

In what r:sp:ct is = priv-f: company linmit:d by sharts similar to a

coop:rative soci:ty Jorm:d undar the Coop:rativ.. Soci:ti:s Act?

110 ¥orks)

Th: Privatisation Act ¥n, 21 of 1952 provid.s for wirious mathods of

orivatisstion. In reour vi w, which of th: m-thods is bost suit-.@d to

th: Zzmbian sconario %nking into account rie:nt d:v-lcpmmts on th.

Zambian s:curitiazs meark:t?  Usoe seiteodle illustrations in your angwor.
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(b) HMONDECO Ltd is a parastzizl company formed urder th: provisions of the
Compani:s Act. It is nlso a wholly owmed subsidiary of HONDEX Ltd,
which is a governm:nt own-d holding company. The govermment in its
quest for control of 11l the affairs of parastatal companies has
appointed z Minister for parastatals who has bien given power to
appoint directors and maoke regulations for all the parastatals.

The Articles of Association of MONDECO Ltd on th: othwr hand provid:
that members in genoral meating shall appoint directors and shall

maka re:gulations for thz company.

How would you ruconcil: thas. two co-oparativ: factors in the

control of parastatrl companing?

{123 uarks]

SECTION C

(=)  What would you sav ir: th: advantag:s of partn:rship over Limit.d
Companies and Coop :rotniv .s?

Us: suitabl: illustr:iions in your answ.r.

{123 Marks]

(b} In what circumstances m~y 2 partnership b:: dissolv:d without

recourse to thi courts of law?

“Cooparativa Soci-=ti:s nnd Porastatals are all instruments used by the
Gov-rnm:nt to ensur: that the commanding hoeights of th: <conomy of the 4
country are im th- hands of *h: nationals”., Do you agr.: with this statemerft?
if so glva reasons. Further consider wher: the privotisation of '
parzstatals will remove the comaznding heights of th: -conomy from th: hands

of notionals,

[25 Harks]

END OF EZAJSZIRATIOWA
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INTERNATIONAL LAW

TIME: THREE (3) HOURS
ANSWER: FOUR (4) QUESTIONS
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Discuss the concept of scvereign equality of states and its
significance in relation to the interaction of states inter se.

Zambezi state has a problem of drug trafficking. Its Drug
Trafficking Agency (DTA) recently apprehended 3 people in
separate incidents at its international airport. One of these
was a European found with rhino horns in a suitcase. He was
intending to fly to a country in Europe. A woman was also
apprehended after her arrival from Asia. She was found with
502 of heroin on her. The DTA has been suspecting her of
money laundering through her many businesses in the country.
She holds nationality of Kafue state, but has been resident in
Zamb: z1 state for many years. The third person is a Zambezian
who 'was found with mandrax worth K10 m street value. It is
alleged that on his arrival he passed the suitcase containing

‘mandrax to a member of the diplomatic service of one of the

2/...

missions in Zambia. A dog trained in sniffing drugs caught this
man by the leg and severely injured him before it could be
restrained. The man refused to surrender the suitcase to the
DTA.

Discuss jurisdictional issues in these facts.

Tracing the development of international law since the turn of
this century, discuss whether or not it is still accurate to
term current international law Eurocentric?



- 2 -

Consensus on the extent of the territorial sea and the
continental shelf has been shifting over the decades.

Discuss the reason for this viz-aviz the rights of the coastal
state and those of other states in the international community.

The United Nations has recently been increasingly called upon

to function as a world government in relation to the maintenance
of international peace and security. Discuss its role in this
respect.

Rationale for reservations in treaties is usually based on

either the desire to maximise their integrative nature in relation
to their objectives and purposes or to maximise their universal
membership. Discuss soclutions so far attempted to resolve

these competing aims by international law.

Tukongote state obtained independence under unstable circumstances.
Although one of the major freedom fighter parties got into power
at independence, at least 2 of the freedom fighter movements
continued to wage war against the new government, arguing that
it was not democratically elected. In the process each of these
movements controlled a part of the country. They eventually
agreed to merge which resulted in them controlling about half

of the state territory of the independent state. This movement
attacked villages, hit hospitals and shelled railway lines.

It committed so many atr-cities killing innocent villagers

en masse.

Analyse international law issues arising from these facts.
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INTERNATION TRADE AND INVESTMENT LAW

TIME: THREE HOURS

INSTRUCTIONS: ANSWER QUESTION ONE AND ANY OTHER THREE QUESTIONS.
ALL QUESTIONS CARRY EQUAL MARKS.

READ THE QUESTIONS CAREFULLY BEFORE YOU ATTEMPT THE
ANSWER.

—

1. Assume that GATT has set up a panel with you as its Chairman
to decide on a complaint made by South Africa against Japan
the details of which appear below.

South Africa has claimed that Japanese customs duties and
labelling practices on South African wines and other alco-
holic beverages violate Article 111(1) and (2) of the GATT.

South Africa has claimed that Japanese system of taxation

made a basic distinction between western style - imported

liquors and Japanese traditional alcoholic beverages like

mirin, sake and shochu. Japanese tax system taxed similar
products differently simply because they were made by
slightly different production process. For example, shochu
is similar to vodka but shochu category for tax purposes

excluded spirits filtered with a birch charcoal filter.

The artificial differentiation of separate tax categories
protected traditional domestic produces and consumption
patterns in breach of Article 111(1) and (2) of the Agree-
ment. As a result tax per litre on western - style spirits
such as gin and vodka imported from South Africa was 4 to 7
times higher than tax on shochu. Tax on a litre of imported
South African special grade whisky was respectively 41 and
" 26 times higher than the tax on a litre of Type B shochu and
Type A shochu. Thus the large domestic market was protected
for the domestic product shochu by a tax - determined price
mechanism. The detailed and artificial product categories
and sub-categories numbering more than 20 for tax purposes
were arbitrary and resulted in different tax treatment of
imported and domestic like products or competitive and
sustainable products which is unlawful.

Moreover, Japan classified whiskies and brandies into three
grades with different tax rates on them which resulted in
discriminatory tax treatment of imported and domestic like
products. For example, whisky and brand was graded by raw
material and alcohol content on a compulsory basis and,



unless proved otherwise, was graded as belonging to special
grade which attracted higher tax rates than sake which was
only graded if the producers sought a special grade. The
result was that all South Afriean whiskies and brandies were
classified in luxury category and taxed very highly.

Japan denied that its liquor tax Laws discriminated between
domestic and imported alcoholic beverages. It claimed that
its tax categories and sub-categories were based on clear
and objective criteria such as raw materials used and manu-
facturing methods applied, not on the basis of whether the
beverage was domestic or imported. High class liquor like
whisky and brandy attracted lower tax because it was
considered high class items patronised by wealthy Japanese
clients.

Shochu attracted lower tax because it was considered a low -
class liquor and was consumed by people in lower income
brackets. The grading followed a similar principle.

Article 111(1) and (2) did not prohibit establishment of
differences in internal taxes among like products or among
directly competitive or sustainable products.

In the light of the above facts, you are required to decide
on the following:

(a) The proper interpretation of Article 111(1) and (2) of
GATT particularly whether Article 111 aliowed a country
to classify its products for tax purposes?

(b) Was Japan in breach of ocbligations imposed by Articles
1, and 111 (1) and (2) of the GATT?

(a) Critically examine the concept of the "Investment
Centre™ in the Investment Act No. 19 of 1991.

(b) How would a foreign investor in the tourism industry
proceed to acquire an investment licence and incentives
where he intends to establish a fourist resort in
Mfuwe? Does the procedure differ from the 1986 Act and
what are the various classes of incentives provided in
the 1991 Act?

Compare and contrast the content and structure of the PTA
and SADC treaties with particular reference to the concept
of "merging" of the two organisations.

Zambia and other member states of the PTA Treaty have noti-
fied the GATT CONTRACTING PARTIES of the formation of the
preferential trading arrangement among them under the 1979
Enabling Clause. The text of the PTA treaty contemplated
the formation of a common market by December 1998.

In reply, the United States of America fully supported the
efforts of the PTA countries to form a Common Market that



liberalised trade among them and did not raise barriers to
third countries. However, it did not consider nofification
of the PTA under the Enabling Clause as legal in the GATT
regquirements of the preferential trade arrangement. In the
United States view, supported by several western countries,
the Enabling Clause had been negotiated to address
developing country preferences which could not otherwise be
justified under the GATT provisions. The United States
believed that Article XXIV was the principal GATT provision
for the formation of a preferential trade

arrangement, customs Unions and common markets.

You are Zambia's representative to the Council of Ministers
of the GATT at which this question has been raised. Prepare
a comprehensive position in oppostion to the western view
reflecting the concrete examples on the ground of the view
by developing countries that the Enabling Clause is the
appropriate framework for the notification of their regional
econgmic groupings to the GATT machinery.

Explain how the General System of Preference (GSP) works in
International Law in relation to the United States Model and
contrast it from the Generalised System of Trade Preferences
(GSTP).

"

..... As can be seen from the contributions ..........the
Lome Conventions ‘can be viewed from one or the other of two
main perspectives. At one extreme end, the Convention can
be seen as a poorly camouttlaged attempt at institutional
consolidation of the more insidiously exploitative aspects
of neo-colonialism and imperialism. At the other end of the
spectrum, it may be viewed as a ginuine and novel attempt to
introduce fairness and parity of treatment in relations
between two groups of countries at radically different
levels of economic development in cognate and crucial area
of trade, commerce and industry...”

University of Ghana Law Journal, Special Volume:
Workshop on ACPEEC Convention of LOME Vol. XIII, 1976.

(a) Critically analyse the main features of the Legal
structure of the Lome IV convention?

(b) Discuss the essence of the two Lome facilities i.e.
Sysmin and stabex.

Zambia's foreign debt stands at roughty $6.9 billlion
(Us51000 per capita). Of this, 40% is bilateral, 35% is
multilateral while 25% is commercial. Although the country
is spending an estimated 67% of its net foreign exchange
earnings on servicing the debt, it is not likely that it
will ever be repaid in

future,



(a)

(b)

You are engaged by the Zambian Government to propose

- legal methods that could be used on debt relief

negotiations at Paris and London Clubs in the light of
the prevailing methods in International Law and
practice. How do the Toronto terms differ from the
Baker Plan?

The objectives of the World Bank differ from those of
the IMF. Discuss the distinctions in the context of
the Articles of Agreement of the two organisations.

END OF EXAMINATION
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Assess the theorv of differential association and
the theory o7 opportunity. How apnliccole are these
theories to the Zanbian si+uation?

Discuss the law and practice relatin~ to the
arrest, detention and sentencing of juvenile
offenders in Zambia, carefully outlining major
weaknesss

Discuss the viesw that the current nolice

excesseses and assault on suspects wherever they

gcur , are rooted in the history of the Zambia
"Polire Foce, How doul’ these abuses be

minimised?

- 4 memher of Parliament wishes to move a nrivate

motion to abelish the death nenalty in Zambia.
Prepare a memorandum for him outlining the
advantaes an? disadvanta~es of abolition.
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LABOUR LAW AND IWNDUSTRIAL RELATIONS

TIME: THREE HOURS PLUS TEN MINUTES TO READ THE QUESTIONS.

4NSWER: QUESTION ONE AND ANY THREE OTHER QUESTIONS. EACH QUESTION
CARRIES THE SAME MARKS.

1. The introcduction of a liberal economic system involves,
inter-alia, the privatisation of public enterprises to rationalise
government resources. The Zambia Privatisation Agency (ZPA)
is the instrument charged with the responsibility of selling
parastatal Companies to the private sector and commercialising

+ selected government departments to enable them operate on
market principles and relieve the public treasury of the
obligation to finance their operationms.

The ZPA negotiated and sold AFE Limited (AFE) to Yusuf and his
brethers. ‘

AFE is an agro-based firm engaged in the production and sale of
agricultural implements and equipment. It also deals with
agricultural consultancy.

The Company employs a total of 1000 unionised workers and fifty
members of staff on management conditions of service. Both the
‘mnegotiations and the final deal were kept secret to the union
and the indivicdual workers. The matter was hancled by the
Managing Director, Financial Controller and the Board of
Directors on one hand and Yusuf and his Lawyers Mwenda and
Cbmpany on the other.

The workers first learnt of the sale in the Times of Zambia
and, a day later, the Managing Director issued a thinly veiled
statement in which he, on bchalf of management and the board
of directors, announced the "successful conclusion” of
'negotiations in which AFE had been sold to Yusuf and Brothers
Limited. The MD indicated that the terms and conditions of
workers would not change and that manapement would be inviting
the Union to complete the cngoing bargaining process. He
appealed to workers to co about their work and not pamic.

2/...
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Six months after the sale, Yusuf announced major changes in the
Commany including withdrawal of personal-to-holder vehicles

to heads of departments, removal of funeral benefits to workers,
suspension of loans and salary advances. Yusuf defended his-
actions on the grounds that the Company had to introduce these
“gurvival measures'" to ensure it continued to exist because

it no longer received the state subsidies which constituted
thirty percent (30%) of the total corporate budget.

The workers felt cheated and the union immecdiately announced
they did not accept the action of the new cwners because it
"yiolated" the contracts of service. Mwenda and Company, on
behalf of Yusuf, rejected the union's interpretation of the
events and stressed that the continuity of thevemployment of

all the employees was preserved after the sale cf the Company
from government (AFE) to Yusuf and Brothers and Limited and that,
in any case, only the identity of the employer changed but
nothing else did.

(2) Identify the issues end advise both the two parties
ji.e. Yusuf and the union.

(b) Would your advice be different if the change in the structure
of the Company had been brouzht about by an order of the
court to the sharehnlders to amalgamatewith another
Company in a similar DLusiness. What would, in this case,
be the status of the contracts of service in the new
amalgamated Company where the dissolution of the earlier
Companies was supervised Ly a receiver appointed by
debenture holders?
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Mbita, a newly qualified advocate, has been working for the Zambia
Kational Commercial Bank Limited, a state bank, for

eight (8) months. The ZIMICO Ccnditions of Service which apply

to ZNCB workers stipulate that employees shall be confirmed

on permanent establishment upon their completion of 6 calendar
months from date of their employment on probation. 1In practice,
it takes much longer than this.

Mbita had not, in her 8th month, been confirmed. Meanwhile,

she got pregnant and, as her first pregnancy, her health suffered
a lot. She suddenly began dozing at work, sleeping a great deal
more thereby resulting in some delays in her reporting for work
though other workers 13A?srw$%%1ous reasons. Recently, Mbita
has been absent from work for one or two days per week due to
illnesses related to the presnancy. Although she had medical records
to prove this, management wrote her twice reminding her she was
not yet confirmed in her apncintment and, therefore, would need
to justify her continued employment by diligently acddressing
herself to her work. However, her health deteriorated as the
pregznancy advanced.

Uncer the ZIMICO conditions cf Service, an employee on probation
would not be entitled to maternity leave but only to four
months compassionate leave after delivery. Two weeks before

celivery, workers at ZNBC including Mbita went on an illegal
strike which lasted for four days. Although Mbita did not

play a high profile, she nonetheless stayed away for four days.
When she reported on the fifth day, her fellow lejgal Officer in
the bank, John, remarked "pregnant women should just be dismissed
because they become lazy when nearing delivery." Mbita and friends
heard this remark and were particularly worried because John was
very close to the Manaping Pirector.

That afterncon, John was secen driving with the Managing Director
and later attending a meeting of Senior Management officials
which drew a "five man list" of workers who were identified as
ringleaders for the strike. They were instantly fired. The
workers included Mbita.
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Mbita is contesting the dismissal on the grounds that it was
discriminatory . ZNCB has engaged you to defend the proceedings.

Advise the Company on Contract al rights and Statutory duties.

3. In the light of decided cases, discuss the content of the concept
of protected employment and explain its rationale. 1In view
of several statutory interventions on employment, show how it
contrasts from an ordinary contract of service.

4. Article 21 (1) of the Constitution of Zambia provides inter-alia
for freedom to form and belong to trade unions yet section 9(8) (c)
of the Industrial and Labour Relations Act, 1993 denies the right tc
register a trade union for workers whose class are already
represented in an existing trade union.

Evaluate the constitutionality of these provisions and rationalise
the apparent incongruence.

(b) How does the statutory restriction on tracde unions differ
from the Concept of a Closed Shop?

5. The measure of damages in a wrongful dismissal is different from

the measure of damages in an instant dismissal and this differs
from remedies an employee at pleasure would enjoy following a
dismissal. Discuss.

6. In what ways does the lepal and institutional process for the
settlement of collective disputes cdiffer in the Industrial and
Labour Relations Act, 1993, from the Industrial Relations Act,1971.

(b) Characterise the differerces between the concepts of voluntary
" methods and compulsory methods in development of a Collective
Agreement.

7. (2) Discuss the concept of a joint council in the Industrial and
Labour Relations Act, 1993, and distinguish it from a
bargaining unit.

(b) In what circumstances would a strike be legal in Zambian law?
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END OF EXAMINATION
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TAXATION
TIME: THREE HOUR (PLUS 10 MINUTES TO READ THE QUESTION PAPER)
ANSWER : QUESTION ONE AND ANY THREE OTHER QUESTIONS |
NOTE: CANDIDATES MAY CONSULT THE INCOME TAX ACT AND ANY
AMENDMENTS THERETO.
1. Simbotwe, Chilekwa and Sangwapo entered into a partnership

with the intention of carrying on the business of farming
together. The starting capital was K10 million. Simbotwe
and Chilekwa contributed K5 million and K3 million respec-
tively while Sangwapo contributed, the remainder. The firm
purchased a tractor worth K1.6 million and a water pump
worth K400,000. 1In addition, the firm constructed a dwell-
ing house worth K2 million for their farm manager. K200,000
was spent on fencing the farm. In the same year K300,000
worth of orange trees seedlings were planted. The total
amount on other expenses amounted tec K2 million. At the end

of the financial year the firm made a gross profit of K30
million.

The firm has retained you as their tax consultant and want
you to advise them on how much tax each parterner will pay.

(a) Compare and contrast accelerated depreciation and a tax
holiday. Which of the two is more attractive from the
point of view of:

(i) a foreign investor,
{(ii) the Income Tax office.

(b) Between the two which one should the government include
in its Investment Act?

"The type of Company tax system that a country adopts plavs
a great role in the economic development of a country.”

- N. Simbyakula, An Introduction to Tax Law in
Zambia.

(a) With reference to this statement discuss three commonly
used company tax systems and their economic impact.

(b) In 1light of the Zambian government's new policy of
privatization which of the methods would you recommend
that Zambia adopts?



GM enterprises Limited are in the business of poultry and
general farming. 1In fiscal year 1992 the company obtained a
patent from UNZA for the production of chicken feed. UNZA
charged them K1.5 million for the use of that right for a
period of five years. During the year the company disposed
of three major assets by auction because they had become
obsolete. A combine harvestor whose salvage value was
K90,000 was sold for K190,000. A tractor whose salvage
value was X320,000 was auctioned off for only K70¢,000. A
water pump whose salvage value was K15,000 was sold off for
exactly the same amount.

At the end of the financial year the company made a gross
profit of K16 million. You are informed that other expenses
amounted to K2 million. Calculate the tax payable by GM
enterprises Ltd.

Peter Buthelezi is a medical student at the University of
Cape Town in South Africa. He entered Zambia on April 1lst,
1993 on a tourist visa intending to visit places of interest
in Zambia. A week later his car and all his belongings were
stolen off him in Cairo road. In an effort to raise money
for his ticket to Gaberone he found employment as a research
assistant at UNZA School of Medicine. On July 30th he was
paid K550,000 and this information was passed on to the
Income Tax Office. Peter who is also an accomplished musi-
cian made four cabaret appearances at the Ridgeway Hotel
where he was paid entertainment fees amounting to K250,000.
Citing relevant authorities determine whether or not he can
be taxed. If he is taxable calculate total tax due from him.

Sans Quarries Ltd is a family owned enterprise with a share
capital of 100,00¢@shares at a par value of K20/share. Jason
Sangwapo owns 50,000 shares all fully paid up. The other

shareholders are his wife Bwalya with 10,000 shares all full
paid up and their twin sons James and John with 5,000 shares
each all fully paid up.

Apart from the quarrying business Sans Quarries owns 30,000
shares all fully paid up in Lusaka Waste Busters Ltd.

At the end of the financial year San Quarries made a pre-tax
profit of K17.5 million. The company also declared a divi-
dend of "K20/share. Lusaka Waste Busters also declared a
dividend of Kl0/share.

(a) Advise Sans Quarries on how much total tax it must
account for.

(b) How much will each share holder take home?

END OF EXAMINATION



