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ABSTRACT

The Electoral Commission of Zambia (ECZ) is a constitutionally established body pursuant to
Article 76(1) of the constitution with the mandate to conduct presidential and parliamentary
elections in the Republic of Zambia. The ECZ is primarily consists of five full time
commissioners and the chairperson being one of them. They are all together appointed by the

president.

There has been a lot of concern leveled against the ECZ since 1996 specifically on the ground of
being in favour of the party in power. However, the concerns have to various reasons. The ECZ
is believed not to be independent and autonomous as per demands of the constitution. One of the
major issues is the interference on ECZ by the executive arm of the government through many
ways. One of the criticisms has been the constitutionality of section 25(1) of the Electoral Act,
funding of the ECZ and the appointment of the members of the ECZ by the president when he
himself is a political player. These are the grounds upon which stakeholders have argued that the

ECZ is not free to carry out its mandate as per constitution established.

This research evaluates the legal framework of the law governing the ECZ with the view to
ascertain and thereafter propose a proper governing structure by having in place good legal
framework concerning elections in Zambia. Mainly, the objective of this essay, is to carry out an
overview of the legal framework that governs the ECZ and carry out a comparative study of
other few countries. The purpose of this study is to critically establish the constitutionality of the
subsidiary law governing the elections in Zambia and also look at laws whether or not they are

adequate enough to deal with the independent delivery of services by ECZ and if not this study
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shall determine in its quest the mechanism of restoring dignity and credibility through the law
by ensuring that the ECZ is not interfered with by externalities such as the government as a

matter of recommendation to this study.

However, for comparative sake as already emphasized above, the study shall be conducted in
two countries. These are Nigeria and India. There are many other countries that have been left
out. That does not mean that they are not better. But the preference to these jurisdictions is that
there is a lot that Zambia can learn from and that their legal structures governing the EMBs are

similar to Zambia.

Over and above, the guiding principles identified for successful ECZ include; non determination
of an election date by the president (constitutional and legal independence); operational
independence; financial independence; appointment and dismissal procedures; tenure of

members and the constitutionality of the Electoral laws.

Finally, the study draws recommendations established through conducted interviews of some key
stakeholders and also from research literature. The conclusion drawn is that the problem of
independence and autonomy of ECZ are not perculiarly internal but that much of it is externally
perpetuated and that the existence section 25(1) of the Electoral Act attacks the constitutional
legacy of the supreme law of the land and must deemed a nullity following Article 1(3) of the

constitution. The same discriminates other political players based on political opinion.
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CHAPTER 1-INDEPENDENCE AND AUTONOMY OF ELECTORAL COMMISSION
OF ZAMBIA

1.1 INTRODUCTION

To be successful and meaningful, any election must be owned by the people, it therefore
involves a more emotional rather than a rational period, when people are mobilized to express
their political will and choice.' The conduct of legitimate elections that are accepted as free
and fair by stakeholders, namely the electorates, political parties, civil societies and
government, is considered to be one of the cornerstones of any country’s democracy. The
institution that manages elections has the critical responsibility of being the guarantor of free,
fair and transparent elections by virtual of its role to conduct elections.” However, the honesty
and the integrity of elections managers, especially in Africa is always being questioned and
Zambia is no exception. It is for this reason that the status, powers and the independence of
election managers, and their impartiality and transparency are fundamental to the integrity of
an election. The mandate and status of election managers should thus be provided for and
clearly defined in the legal framework to ensure that they are independent and also that the

laws that governs them are in conformity with the constitution.

The return to multi- party politics in Zambia in 1991 was one of the driving forces for the
establishment of an autonomous electoral management body independent from the control and
supervision of the Executive. Zambia adopted the independent model and has been classified
as such by the institute for Democracy and Electoral Assistance (IDEA).> Prior to the
establishment of an independent electoral body, the part time Electoral and Local Government

Commissions and Elections Office were responsible for the conduct of presidential and

" Gerhard K.H. Totemeyer, Arnold Wehmhomer and Heribert Weiland (ed.), Elections in Namibia ( Windhoek:
Gamsberg Macmillan Publishers Ltd. 1996), 1

*Gerhard K.H. Totemeyer, The state and Functioning of the Electoral Commissions of Southern Africa ( Harare:
Longman publishers, 1996), 3

* Wall et al (ed.), Electoral Management Design: The International IDEA Handbook, ( Stockholm: Institute for
Democracy and Electoral Assistance,2006), 7




parliamentary elections and the Local Government elections under the office of the Vice
president*. The constitution therefore established the ECZ and provides for the promulgation of
legislation to determine the composition and operations of the ECZ according to the Electoral
Commission Act. The commission consists of a chairperson and not more than four members
appointed by the president, subject to ratification by the National Assembly’for a term not
exceeding seven years. Article 76(1) of the constitution of Zambia lays out the constitutional
functions as follows:- to supervise the registration of voters, to conduct presidential and
parliamentary elections and to review the boundaries of the constituencies into which Zambia
is divided for the purposes of elections into the National Assembly.® The Electoral
Commission Act sets out the circumstances under which the president may remove a member

of the commission.’

Since the inception of ECZ in 1996, it has continued to face the challenge of stakeholders
questioning its independence and credibility in the conduct of its mandate. The mode of

appointment of commissioners remains contentious.

The ECZ has come under severe attack at each and every election held in Zambia for being a
tool for the party in power. This attack so often is related to the appointment of the commission
chairperson and the commissioners, and also the alleged direct and indirect interference by the
executive arm of government during elections when members of the executive are active
political players in these elections. The integrity of the ECZ in the conduct and management of
elections has thus continued to be questioned by stakeholders, the assertion being that the ECZ
is not independent in the conduct of its mandate. The stakeholders’ perception of the ECZ

cannot be ignored because if the stakeholders have no confidence in the electoral body then, no

* Neo Simutanyi, The Zambian Electoral System: Issues and Challenges,( Lusaka: Centre for Policy and
Dialogue, 2010), 10

* Section 4(3) of the Electoral Commission Act, No. 24 of 1996

® The constitution of the Republic of Zambia

7 Section 5(3) of Electoral Commission Act No. 24 of 1996
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matter how well the ECZ performs, it will still not be deemed to be credible manager of the

electoral process®.

The purpose of this study is to critically analyse the independence of the ECZ in order to
establish the extent of the adequacy of the legal framework that governs the independence and
mandate of the ECZ in the exercise of its powers and functions particularly in the
administration of elections. The study will make recommendations on how the lacuna and
weaknesses in the electoral legislation can be addressed to ensure the independence of ECZ in
the exercise of this mandate. Further, the study will address the following critical areas: 1)
whether or not the ECZ is an autonomous public institution and independent of political
interference; 2) to highlight the ECZ’s structure, functions and mandate and establish whether
these have contributed to the perceived lack of independence and autonomy; 3) to critically
establish the role played by the executive arm of government in the functions of the ECZ and
establish whether there is indeed interference or not; 4) to propose the relevant legislative and
administrative framework changes to be made in order to achieve independence and autonomy

of the ECZ.

Besides, the significance of this study is that it provides a practical solution as to how best the
ECZ can be run independently. This study will equally undertake to determine the
constitutionality of electoral laws and alongside ascertain whether the determination of general
elections’ date by the president discriminate on other candidates when he himself take part in
the same elections whose date he determines. At the same time the study will help to find out
whether government funding to the institution compromises the independent delivery of

services by the commission.

8 Simutanyi, The Zambian Electoral System: Issues and Challenges, 10
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Furthermore, this study questions the constitutionality of section 25(1) of the Electoral Act for
allowing the Head of state to determine election date in complete ignorance of the
constitutional provisions, Articles 76 and 23. This is as though Zambia does practice
supremacy of the constitution. Why should the same elections be determined by different
institutions when the constitution is clear and it does not even need someone to interpret as to
who should determine an election date. If the president can determine an election date for
general elections why cant the same extend to by-elections? But what we find is that by-
elections are determined by ECZ and general elections by the president when the constitution
only recognizes ECZ to do so without impunity. Powers of the president in Zambia must be
curtailed. And there is no justification really, amongst all presidential candidates, only one of
them supersedes the others to fix an election date. That is discrimination. The Zambian
constitution does not tolerate discrimination in Article 23. Therefore, this essay in its
discussion will consider viable options that can be instituted to ensure that ECZ remains

independent and autonomous.

Finally, this study will critically analyse the electoral reforms that have taken place so far and
identify whether they address the problem of the independence of the Electoral Commission of
Zambia were the commission is able to work without any due fear or favour. If it is found that
the reforms do not adequately address the problems as highlighted above, this study shall make

recommendations to that effect.

CONCLUSION

It has been seen from the foregoing chapter that Zambia by constitution following the
independent model of Electoral Management it has shown that there is direct interference of
the executive arm of government on the Electoral Commission of Zambia vis-a-vis,

determination of general and parliamentary elections by the president, appointment of the



members of the Electoral Commission by the president and many other ways as will be seen in
the preceding chapters. In chapter 2, this paper will be looking at the constitutionality of
section 25(1) of the Electoral Act and the difference between general and parliamentary

elections, and by-elections.



CHAPTER 2- SUPREMACY OF THE CONSTITUTION

2.1 INTRODUCTION

The constitution is the supreme law of the land. Meaning that, it is the reference point of every
other piece of legislation. Every law draws its validity from the constitution such that if that
law the moment it subverts the constitution, it is forthwith declared null and void. Therefore,
this essay shall determine the constitutionality of various pieces of legislation that governs

elections in Zambia.
2.2 ARTICLE 1(3) AND 1(4) OF THE CONSTITUTION

According to Besa,” he defines the constitution as the document that contains the most
fundamental laws of the country. It is a document that establishes the three institutions of the
government. It regulates the relationship between the three organs of government and the
relationship of private citizens and between the government and the governed. Therefore, this
can further be argued that the constitution is the supreme law of the land and no other law can
be compared to it. The Public Order Act'® was declared null and void by the Supreme Court in
the case of Christine Mulundika and 7others v. The People'' because it contravened Articles 20
and 21 of the Republican constitution,'%in pursuance of Article 1(3) of the constitution. This
was further upheld in the case of LAZ v. Attorney General® that the constitution is the supreme
law of the land in accordance with Article 1(3) that if any law contravenes it, is null and void
to its inconsistence. Further it was held that Article 1(4) provides that the constitution shall
bind all persons in Zambia; the legislature, the executive, and judicial organs of the state at all

levels; meaning that no institution or public officer is above the constitution. This can be seen

° Mulenga Besa, Constitution, Governance and Democracy (Ndola: Mission Press,2011),2
1% section 5(4) of the Public Order Act

1(1995)SCZ 25

2 The constitution of Zambia

¥ (2008) SCZ No.3




in Article 1(4) of the constitution. Therefore, Article 76(1) of the constitution of Zambia
establishes an autonomous Electoral Commission. It is also important to note that section 3(1)
of the Electoral Act makes it mandatory that the commission in the exercise of its
constitutional and statutory functions it shall not be subject to the direction or control of any

other person or authority.
2.3 THE CONSTITUTIONALITY OF SECTION 25(1) OF THE ELECTORAL ACT

Section 25(1) of the Electoral Act No.12 0f 2006, to which it purports to confer power on the
president to determine the polling day, when parliament is dissolved in line with the provision
of Article 88 of the constitution, violates and continues to violate Articles 23, 44, and 76(1) of
the constitution and hence null and void. It was contended in the LAZ case that the problem
with Article 76(1) is interpretation. Article 76(2) empowers the president to appoint the
Electoral Commission and provide for the composition and operations by an Act of
parliament.'*It is noteworthy that the establishment of the Electoral Commission falls directly
under part V of the constitution of Zambia which part deals with the legislature. This picture
apparently gives the legislative arm of the government direct jurisdiction over the Electoral
Commission. The contradiction arises from the fact that the ECZ is autonomous and therefore
not a direct functionary of neither the executive nor the legislature. As such it ought to sit
independently in the constitution in line with its objective as an independent and autonomous
body. For instance, the Human Right Commission which is also an autonomous body'’ is
captured in the constitution under its own separate part, in part XII. This contradiction of the
legal jurisdiction under which the Electoral Commission operates is perhaps the biggest
challenge facing the legitimacy of this institution in the public eye. However, over and above,

suffice to state that even Article 76(2) empowers the president to appoint the Electoral

" Constitution of The Republic of Zambia
" Ibid., Article 125




Commission and operations of the commission by an Act of parliament, it does not mean that
because of the Act of parliament which gives him the liberty arising from the powers and
mandate it draws from Article 76(2) that is not certain. The fact is that Act of parliament would
not be absolute it would still be subject to the supremacy clause (Article 1(3)) of the
constitution. Further, Article 76(2) must be examined. Therefore, section 25(1) of the Electoral
Act of 2006 arising from Article 76(2) of the constitution it can be said that it contravenes
Article 76(1) of the constitution and is therefore null and void to its inconsistence. In other
words, in view of article 76(1) of the constitution, section 25(1) should not have been passed to

allow the president to determine the general and parliamentary election date.
2.4 DISCRIMINATION OF SECTION 25(1) OF THE ELECTORAL ACT

Section 25(1) of the Electoral Act not only is it unconstitutional pursuant to Article to 76(1)
but also discriminatory according to the discrimination clause in the constitution, Article 23(3)
based on political opinion. Orsbone Legal Dictionary'® defines discrimination as the practice of
treating somebody or a particular group in society less fairly than others. Therefore,
discrimination in this case according to the constitution, is discrimination based on political
opinion because there no way the Electoral Act could have allowed in the democratic
dispensation such as Zambia only one individual amongst all would be left to determine the
election date. This is the worst case scenario and it is equally unprecedented in the democratic
jurisdiction to which Zambia subscribes. It is highly otiose amongst many to allow only one
person to make a decision that would affect others. And the peculiarity in this case is that the
president decides that would affect his fellow opponents or contenders. This is what is referred
to as discrimination based on political opinion in accordance with Article 23(3) of the
constitution. This is the only problem with our Zambian legislature there is lack of seriousness.

Surely, where were they? A competent and dignified parliament cannot put up such a law on

*® Orsborne Legal Dictionary, 2" ed. ( London: Butterworth)
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the statute books. Parliament, even from moral view point, it is still anachronistic to justify
such. They could have thought through if anything. This just demonstrates incompetence and
laziness on the part of law makers. It had to take Law Association of Zambia (LAZ) to see this
irregularity in the law. We saw this trend evidently during the then 4™ Republican president Dr.
Levy Patrick Mwanawasa SC and Mr. Rupiah B. Banda where these two leaders discriminated
their opponents by fixing an election date for them and well known to themselves far in
advance but unknown to others. This is unfair. This is why it is argued that it discriminatory
and unconstitutional because it contravenes Article 23. What this normally does is that it
imposes undue vested interest on the president in power. The president should have declared
interest or recuse himself. This is why credit must be given to the drafters of the 1996
constitution by putting in the constitution Article 76 because them they were ahead in thinking.
Because they thought it wise that for avoidance of any doubt, Zambia needed an Electoral
Commission that was independent and impartial. But in the current event, this objective is
seemingly unrealistic and even hinges on discrimination. Just the way it happened in the case
Edith Zewelani Nawakwi v. Attorney General'’ the petitioner was denied travelling documents
for children by the passport officer because she was not accompanied by her husband. She
petitioned in the High Court by Article 28 arguing that she was discriminated against based on
sex. She invoked the discrimination clause of the constitution, the same Article 23(3). The
court upheld her submission both oral and written arguments. Therefore, in this case, since it
what is in contention is not a decision but a subsidiary legislation, pursuant to Article 1(3) of
the constitution which states that if any law subverts the supreme law of the land must be
declared null and void. Therefore, with regard to the Mulundika case, section 25(1) of the
Electoral Act No. 12 of 2006, must be declared null and void because it contravenes Article

76(1) of the constitution.

7(1990-1992) Z.R. 112 (H.C.)



2.5 PRESIDENTIAL APPOINTMENT TO THE COMMISSION

Sometimes in Zambia, and mostly the cause of the dichotomy and malfunction in public
institutions, is not about decisions they make but the law to which they subscribe and this has
brought about a big problem in the legal jurisdiction in Zambia as the whole. Therefore, to
overcome all these problems there must be a complete overhaul of laws in every sector. For
instance, electoral reforms in terms of elections are inevitable. What we find is that one section
of the law says this and the other one will say the exact opposite and another problem is that
our law makers lack jurisprudential skills to cogently factor out what law making process
should take into account; factors such as ethics and compromises which end up affecting the
delivery of service in institutions especially when it comes to certain presidential appointments.
The powers envisaged in the president are too enormous. There is need to relegate them as
such. Because it has been found that it is extremely difficult to rule against the appointing

authority because it is from whom allegiance is owed.

As already stated above, Article 76(2) empowers the president to appoint the Electoral
Commission and provide the composition of the commission by an Act of parliament. The
contradiction arises from the fact that the ECZ and therefore not direct functionary of neither
the executive nor the legislature. The Act of parliament envisaged in Article 76(2) is the
Electoral Commission Act No. 24 of 1996 which sets out the agenda. The Act provides for the
composition of the Electoral Commission and its operation. The commission consists of a
chairperson and not more than four members appointed by the president, subject to ratification
by the National Assembly[section4(2)(3)], for a term not exceeding seven years, subject to
renewals and ratification by National Assembly. In addition, it set out the circumstances under
which the president may remove a member of the commission. It is undesirable to have such
laws as it just compromises professionalism in the civil service as it makes public officers

especially appointees to succumb to political pressure. This is what is currently happening to
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the Electoral Commission of Zambia. These are some of the factors that have jeopardized its
independence. That is why it has been argued above that the wisdom and the intellect of
Article76 (1) has not been espoused in subsidiary legislation by the Zambian parliament. The
drafters of Article 76(1) took care of such encumbrances as the one above by ensuring that the
Electoral Commission is not direct functionary to externalities such as the executive.
Noteworthy here is the fact the Act provides the qualifications of the chairperson of the
commission'®; however, on the other hand the statute does not specify the qualification for one
to be a member of the commission. The composition of the commission and the actual
qualification of the members besides the manner of appointment are a source of challenge of

the autonomy and independence of the commission.
2.6 BY- ELECTIONS AGAINST GENERAL AND PARLIAMENTARY ELECTIONS

In accordance with section 25 of the Electoral Act it confers powers on the president to
determine an election date despite the constitution having stated in Article 76(1) otherwise. It is
actually difficulty to appreciate the rationality in our laws as regretted above. Article 76 (1) is
very clear. It outlines in clear terms what is expected of our Electoral Commission. It is
supposed to supervise the registration of the voters and review the voter’s register/Roll; to
conduct the presidential and National Assembly Elections; to review the boundaries of the

constituencies into which Zambia is divided for the purposes of elections.

The commission also has other statutory functions to perform:- to supervise a referendum]
Referendum Act Cap 14]; To conduct and Supervise the Local Government [Local
Government Elections Act 282]; To formulate and review Electoral (General) Regulations; To
formulate and review Electoral (Code of Conduct) Regulations, and; To perform any other

statutory functions that the National Assembly may call upon it.

'8 section 4(3) of the Electoral Commission Act No.24 of 1996
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Subject to the provisions of the constitution and the Electoral Act No.12 of 2006 the
commission has been given powers to administer and enforce the Electoral Act'®. Therefore,
from what has been discussed above, from the constitution point of view, there is no where
were it is stated that the president should be involved in the operation and management of
clections when it comes to general and parliamentary elections. There is a serious contradiction
in the management of elections in Zambia especially when we attempt to evaluate the laws

governing elections in Zambia in their current state.

Arising from section 25 of the Electoral Act, it of course allows the president to participate in
elections by determining election date. But what is strange about this section is that it imposes
a serious contradiction between powers vested in the president and the Electoral Commission
of Zambia. And another thing to consider is that between the statute and the constitution, the
constitution takes precedence. Therefore, if the president can determine an election date for
general and parliamentary elections, why doesn’t he determine for by-election? What is certain
is that Article 76 of the constitution does not distinguish general and parliamentary elections
from by-elections. Therefore, this should as well mean that the president must set the election
date for parliamentary by- elections. We do not know what the next generation will learn from
these mistakes our legal system in Zambia. It is quite chaotic for certainty sake. There is clear
misdirection on the part of the ECZ. There is no need of duality in election management this is
why the people of Zambia collectively and unanimously agreed through the constitution that let
there be the Electoral Commission of Zambia as an independent entity to manage the affairs of
elections in the Republic. Therefore, the same goes, by constitution, nothing whatsoever stops
the Electoral Commission to go ahead and determine the election date for general and
parliamentary elections because that is why that institution was created. If we can see from

Article 76 there is no mention or inclusion of the president in the operations of elections in

% section 3(1) of the Electoral Act No. 12 of 2006
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Zambia. Therefore, from the supremacy point of anything that falls short of what the

constitution stipulates is a nullity to its inconsistency (section 25 of the Electoral Act).

2.7 CONCLUSION

The previous chapter has attempted to demonstrate that the constitution is more supreme than
any other law. All other laws draw their legitimacy from it. In other words it is a reference
point of all other laws. And it has also been observed that, the only institution that is mandated
by law established to manage elections on behalf of Zambians is the Electoral Commission of
Zambia and this cannot even be contested. The reason as to why the ECZ was established was
to preside on all sorts of elections not only by- election but even general and parliamentary
elections inclusive of election date determination. Therefore chapter 3 is basically looking at
for example of late there has been a lot reforms in the electoral sector and to address the
problems which the previous chapter has brought out and the way forward. The chapter will
look specifically at the Mungomba Draft Constitution. It will as well endeavor to look at how
best the Public Procurement Act No. 12 of 2008 can add value to the autonomy and efficiency

of the Electoral Commission of Zambia.
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CHAPTER 3: THE MUNGOMBA DRAFT CONSTITUTION

3.1 INTRODUCTION

In every jurisdiction, the objective of either amending, repealing or enacting the law is to
bring into existence what the previous legislation did not have or to get rid of what was not
needed. Therefore, this essay will establish whether or not the objectives set in the

introduction have been addressed in these reforms which have so far taken place.
3.2 A CRITICAL ANALYSIS OF MUNGOMBA DRAFT CONSTITUTION

Zambia is among the emerging democracies that have taken the independent model of electoral
management.”’ In terms of membership, Electoral Management Bodies (EMB) members need
to have sufficient status to entitle them to respect their counterparts in other sectors of society,
and constitutional or legal guarantees of their conditions of service and security of tenure

sufficient to enable them to Act without fear or favour®"

A quality EMB membership selection process can be achieved by openly advertising for
candidates and ranking all applicants according to a transparently applied fit and proper test.
The mostly widely accepted procedure for EMB appointment is for one branch of government
to nominate and another to confirm. This process could start with the executive or the judiciary
and end with the legislature or vice versa. In Zambia, it is the president sole role of appointing
all the members of the commission. Electoral law usually specifies the qualification to be an
EMB member, which generally includes citizenship, good repute, ability to act impartially, and
professional qualifications or knowledge. They may include other factors such as age, health,
holding or not holding specified positions, and residence.”* Much as it is appreciated that the

accepted procedure of nominating EMB members is by allowing one branch of government

2Wall, Electoral Management Design: The international IDEA Handbook, 322
*' Ibid., 85
2 Ibid., 104
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and another to confirm, is not enough. It still leaves some doubts and leaves room for

manipulation as will be seen below.

Controversies have arisen with respect to the appointment, procedures and tenure of members
of EMB which undermines the legitimacy and credibility of the electoral process. The
appointment and dismissal procedures be clearly articulated and the process undertaken in a
manner that is impartial, accountable and transparent. These procedures should be taken into

consideration the need to ensure institutional continuity.?

The process for appointing members of any EMB is defined in an electoral law, and the
recruitment and the selection method may also be defined in the Electoral Legal Framework?* .
In Zambia, unfortunately, the process for appointing members of the ECZ is not well defined.
Section 4(3) of the Electoral Commission Act *’simply provides for the members that they
shall be appointed by the president, subject to ratification by the National Assembly. However
the National Assembly Bill No. 60 of 2011 which was tabled before parliament in February
2011 to amend the current constitution does provide the procedure for appointing ECZ
commissioners. *® The proposed process of selecting members of the ECZ is as follows: i) the
president shall constitute an ad-hoc selection committee for purposes of recruiting and
selecting persons for appointment as members of the Electoral Commission *; ii) the National
Assembly shall ratify the names of those to be appointed to the selection committee®®; iii)

parliament shall enact legislation prescribing the rules and procedure by advertising the names

* Electoral Institute of Southern African and the Electoral Commissions Forum (EISAECOF), Principles for
Election Management: Monitoring and Observation in the SADC Region, (Johannesburg: The Electoral Institute
of Southern Africa, 2004), 12.

*EISAECOF, Principles of Election Management: Monitoring and Observation in SADC Region, 94

%> No. 24 of 1996

% Article 193(1) of the Constitution of Zambia (Amendment)

TIbid., Article 193(1)

2Ibid., Article 193(2)
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of shortlisted candidates and selecting members for appointment to the Electoral

<29
Commission.

For as long as there is the involvement of the president in the appointment of the members of
the Electoral Commission as stated above, there shall never be a complete independence of the
Electoral Commission. Therefore, the Mungomba Draft Constitution attempts to realize this
aspiration. It is the jurisdiction of this chapter to critically analyse the draft constitution
whether it is on firm grounds (ferra firma) towards a having an independent Electoral
Commission rather how best it could have been made more plausible to avoid any external

functionary from the executive and to avoid serving at the pleasure of the appointing authority.

One of the solutions that the Draft Constitution tries to offer is by enshrining election date into
the constitution which is a morally and legally acceptable. Article 83(1) of the Mungomba

Draft Constitution states that:

subject to clause (2) and other provisions of this constitution, a general election shall be
held every five years on the last Wednesday of September after the last general
election

(2) the Electoral Commission may vary the dates for a general election by not more
than fourteen days, of the day specified by clause (1), when prevailing circumstances
justify a variation of the date.*°

It is good to note that this particular Article takes care of the unconstitutionality of section
25(1) of the Electoral Act. Putting such a clause in the constitution should be welcomed by all
well meaning Zambians so that political players could know well in advance as to when
elections could be held to help them plan effectively unlike what has been happening over the
years especially during the two past administrations. Never the less, even if this provision was
not expressly provided for in the constitution, by just and strict adherence to Article 76(1) of

the constitution it would still have the same effect. What ECZ could have been doing is to

* Ibid., Article 193(3)
* Ibid., Article 83(2)
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ensure that it announces well in advance to all stakeholders that elections will be held on such
and such date unlike the way it has been were election date was a preserve of the ruling party.
But above all, there is merit in putting the election date in the constitution. The factor is that in
Zambia the president is vested with enormous powers. What the Draft Constitution is trying to
achieve is to take away some of the powers from him and take it back into the constitution
which gives him all the powers that one can talk about. For example, Article 44 of the
Republican constitution. In Zambia what we lack most is not about laws. Sometimes we have
good laws in place but the problem is lack of enforcement mechanism. For instance, the same
Article 76 of the constitution. If it was clearly construed there would have been no need of
parliament wasting tax payers’ money to enact the Electoral Act particularly section 25 which

is highly undesirable, undemocratic and unconstitutional.

The Draft Constitution also takes cognizance of the fact that the by- elections be expressly

provided for in the constitution. It states that,

where a vacancy occurs in a constituency- based seat or ward based seat, a by- election
shall be held within 90 days of the occurrence of that vacancy.

(3) The Electoral Commission shall prescribe the date and time when a by- election
shall be held.*!

There is a marginable improvement in the Draft Constitution because if we can see in the
current constitution of 1996 it does not provide in its entirety for the composition of the
members of the commission. Instead it is expressly provided for in section 4(3) of the Electoral
Commission Act. When something is expressly provided for in the constitution it is attached
with great importance unlike in the subsidiary legislation. Article 87 of the Draft Constitution
establishes the Electoral Commission of Commission. The Electoral Commission shall consist

of the following members who shall serve on a full time basis:

*! Article 83(3) of the Mungomba Draft Constitution
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(a) Other members. A chairperson and Vice Chairperson who shall be persons
qualified to be appointed as judges of a superior court; and

(b) Five other members*?

Further, the Draft Constitution has expressly provided for a committee that would help out the
president come up with a credible team of men and women to serve as commissioners and

chairperson. It states as follows:

The president shall constitute an ad-hoc selection committee as provided under clause
(2), for purposes of recruiting and selecting persons for appointment as members of the
Electoral Commission.

(2) The selection committee, constituted under clause (1), shall consist of the following
members who shall be appointed by the president subject to be ratified by the National
Assembly:

(a) One member of the Supreme and Constitutional Court, nominated by the chief
Justice;
(b) A member of the public service commission nominated by the chairperson of the

commission;

(c) A member of the judicial service commission, nominated by the chairperson of the
commission;

(d) A representative from the church bodies nominated by the church mother bodies;
(e) The Investigator-General.

Furthermore, clause (3) states that, shall enact legislation prescribing the rules and
procedures for advertising Parliament the names of short listed candidates and selecting
members for appointment for appointment to the Electoral Commission.

Articles 89 and 90 of the Draft Constitution, further and respectively states that, the
president shall appoint a Chairperson, Vice Chairperson and members of the Electoral
Commission from the names submitted by the section committee under clause (2) of
article 88, subject to the ratification by the National Assembly.

90. (1) states that, a member of the Electoral Commission shall hold office for a term of
five years and shall be eligible for re-appointment for only one further term.

(2) A member of the Electoral Commission may be removed from office on the same
grounds and same procedure as applies to a judge of a superior court>

32 Ibid., Article 87(2)
33 Ibid., Article 89 and 90
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It is evident, however, from the stated provision of the Draft Constitution that the main
intention of the drafters was to see to it that there is sanity in the way elections are managed in
Zambia. There is need to have a complete independent and dignified Electoral Commission. If
we took a quick review we would discover that the current constitution does not even provide
for a tenure of office. This makes the members of the Electoral Commission to work extremely
under difficult conditions because there is no room to make independent decision as they
would always want to please their appointing authority and eventually circumscribe to political
akrasia as stated in the case of Harry Mwanga Nkumbula v. Attorney General*. It is not easy
to uphold integrity and legitimacy in an institution where allegiance is owed to the appointing
authority. This was the same even in the judiciary for example in the case of Derrick Chitala v.
The Attorney General® in which the judge found it difficult to exercise his mind even when the
law was in favor of the applicant/appellant but the contrary was decided. Therefore it
imperative that tenure of office is safeguarded in the constitution it enhances professionalism
and efficient delivery of service because it takes care of the fear that might be there of ruling

against the appointing authority.

Over and above, the Draft Constitution is justified, except only in certain parameters such as
Article 89 which has already been stated above. Whilst it is legitimate that the president
constitutes an ad-hoc selection committee pursuant Article 88(1), the dilemma comes in, in
Article 89. After the selection committee by using procedures to be stipulated by parliament
though not clearly outlined, it submits to the president for appointment names of the successful
candidates. This particular Article is anachronistic and frivolous it does not seem to realize the
objectives under which it was changing the existing law. One of it was to ensure that we have

an eminent and independent Electoral Commission

*(1972) Z.R.204
*(1995/1997) Z.R 91
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