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CHAPTER 1

RECINITION AND  HISTORICAL RACKGROUND TO THE SEPARATION. OF
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Gl o gy Poat
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; the law, both
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making and execution

e th@r@fmr@

a  three fold classificatian cof

gaovernmenta ] Powey s, e

id that the fundamenta] and pyimayy
function of government, s legis

Latlon, ©F

Y . the

formulation af the vile

according  tao which man’e natiya ]

vights are te be  Judged ., By manr s natural  vights he  meant

life, Liberty  and Property . He meant the Executive power

the enforcement of Law by penalties

and he  vegare

gecondary bt indiap@n“iml@" The thiva function af

GOvey rane 3

e ke

“Containg the DO 6
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Commuinit e
called Fede
be unders
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thyoughout the CCHIHNCG TN G &
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the thing
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However , the doctrine  of ¢

of  powers

W

under s

arnct it

taday i principaily clite

La & French wWryiter arnd

Char e

Lo

e Mornt

i ieny

@

shavation of  the

deac tine W g

ad on the gtucy of the

Writings of John Loacke

Myt

soplleu in his

book De | ' orit  des haols,  which he wrote

L in the mickdle of the 13th Cerntury, arvgued that GvaYy
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Pertaining to the law of
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and  liberty of the subljects would be expao Lo aviiitvary

4 R

contrel , for  the Judge would then be the legialator. If it

was  Joined with the Executive however, the Judge might behave

with wviclence and oppr ion, There would be an end ta

@V@rything, were the same man ov the

ame body , whether of the

Ticats L of the people Lo exeyc that

Lhyvee WY E

of e

of enacting laws, the xecuting the public rvesolutions,

and of trving the aof individua

according ta aquiew, the doctvine of Dayatiarn

DOWEY S W

simply e division of govertment inbto three sor

DoWer the legislative power which enact amendcs  and

abyyv ogat

laws,  Lhe executive powey  in vespect,  toe  things

dependent.  on the law of nations. for example, making peace,

way , sencl T Y Y e

elving amba clove, and e

dishing public

security, and the Judiciavry in rvegard to matters Lhat depend

o Ciwvil law, which punishes Cyiminasl

angd determines

i

between

He thevefore called both the

Late, angd the

and second,  the Executive power of the =

thivd power as the Judicial power .

Tt must be emph

the doctyine of liberty which

i ghe

peak in  the 18th Century was the main

factor that mobtivated Monte

Lo formulate the doctrine of

ravation of powevs., Liberty, according to him, cons

stecd iLn

what was  nob prohibited by law  enacted by & govervmment which

real the sepavation of powers

dative baody,
cutive and applied

"“Where the law
achini ;
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citizens only by an independent Judic

avy ' (/)

aga i

Montesaguleu then oited England Lhe one countyy that

has vealised this ideal of paliti pevty . He  arvgued that

fhe Englishman’s Librevt 4 RS cler pendant Gn Lhe

itution which contained the ravation of powers. In his

COTET

suppert of this propesition Montesauieu furthey argued that

pawey can anly be  checked by power and ideaclaogi and beliefs

For instance Executive power can arly be checked by either the

legialative power or the Judiciary or haoth. He avgued that

Lhis was neces 4 bercau ant. experience has R that

O TR

every man invested with power is apt to it and

s authovity as far  as it will G, To prevert

po
FEN

thevefore, it is nece vy from  the nature of things that

power should be s check oan power . Where the legislative and

txecutive powers arve Uit AE DY Son r body of

LY ST Lheve car be T

that pevson or body of
Revaans  may  enact  tyvannical laws  and aexecute them in o
tyvannical manney . If the judicial power is Joined with the

legislature, the life and liberty of the gubrjects would be

o arbitvary contvol for the Judge would then be the

legislataor, were it Jdeined to the Executive powey , the Judge

might behave with violence ancd oppre

The above ot

atement enph that within a gvatem ofF

Gover rment. upetn law, the Judicial funetion should be

G@XEGY L b & bady @

avrate  from  the legislature anch

Executive, Montesauiew did net, it may ke AVl 4, mean that

Legislature and Executive aught. noet to have no influence ar




14

cantyael over the

of each other, but anly that rneither

should exe

the whole power of the asther (9)

b lenw cited Turkey as the countyy wheve the three

weve  mixed in the sultan

pevaan and  beca, of this

he avgued that there the sub Jects “groan  under  the tmoast

dreadful oppre

Ton, He @l

cited Italy where he cdeclared

the powers were Uni

and  the gavernment wa

obyliged to have

Y ECG;LLY

e Lhe me

violent methaods in avder fo Gain SLIRODCY L,

Marte

sl el argued that ., in order to prevent all this, there

Wag a need Lo devise a  modevate gavernment.  in which liberty

Carn pyevail, it iw

conciliation of might and vight .

From what we have

s far, the doctyine of stepayat ion

af powers way mean at

different things:

(&) that the wame pervsons should net Foyrm eyt of move than
ane of the three avagans of government., for example, that

Ministers should not

Lo pary lisment

~~
e
e

that on € avegan of Gaver et o

auld  noet control  ar
interfere with the Work of ancother, for example, that

the Judiciavy should be independent of the Executive:;

£~
N’

that  one argan  of goevernment,  should net

L he

functions of ancther, for example, that Ministers b Lo

not have sglalative Poweys (10 )

The point  therefore which emerg from this

chapter

that. the doctyine o f

pavaticon of powers

came abaout. In ordey

to persevve lndividual Libertie

fyom arbitrary  power Wwith the

incres

aof powey in the hands of the rvuley
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CHAPT
This chapter shall examine how the doctrine of sepavation

of  powers  has

een  provided for o oand implemented in  the
amer ican constitution and the RBritish syatemnm of government

Ca) THE _DOCIRINE OF SEPARATION QE_POWERS A% PRACTICED IN_THE
UNITED STATES OF AMERICS

In the United 5t

Constitution of 1787 the sepay o tegn

of  Powers  was

clearly expre

4. and the United Stat

Constitution goees farther than ary  athey in applving the

daoctyine. The frame of the cons

gotut

ion intended that a

balance of powey should be attained by s Ing ¢

3¢ h Py Lmar Ve

congtitutional function in a cdistinct ovgar. Possibly  they

were imitating the form of British Constitution but by Lhat

time in Britain Executive power was passing from the Crown G
Lhe Csa

sitiet

The United Stat

Constitubion EREDY

Fadoral Legislaturve in Cangre

"f4ll legis
& Cangy
of o

4 oshall be o
which shall con

aritatives" . (1)

latiw powers
of the Unit
anc a Houy

at. the same time the conagtitution Ve

the Fec

Exexutive powers in the President of the United Stat

"The Executive power shall e Vested in the President
of the United State

of ameyica."(2)

The Judicial Power of the United State

of amevics is

the Supreme Couvt and such other  federval

CCatLy &

Labil isghed by congress
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"The Judicial power of the United Stat
shall  be wvested in  one BLUPY Eme o
inferiaor court the congre
evradain and L3

aof tmerica
urt,  and  in  such
may , Tvaom time to Lime

The following thern is  the structure of the government in

Lhe United

In the Uni

the Execulive powey as we have s

of the United stat

ey i

The President of the United 5 of famerica s

helped in the discharge of the Executive functions of the

scleval Republic by a cabinet, which cons

the chief departments

being perasonally Yesporsit

et alone  for his  own department  but  not bo

Cangre

The cabinet is composed of mern  and women who are

appainted by the Pre

ciclernt fyom  oul

Lde congre A4 The

president holds office for a fixed tevm of four vears (5) anc

is  mepara

aely elected; he may  thevefore be of a different

pavty  from that which has

majority in either or bath Hors

of Congre

DOwWe Y like tho

of  congress

s ave declared

by the constitution.

Cil) Legislature

83 alveacd VAR

powey of  the United

of america is

it Congr which cons

2rate  and a Hou of Represe

nhat ives ., Neither the

noy menbevs of hisg  Ce

inet can eit Gy vote in congre

L hey

have rno  dirvect powey  of initi

ing Rills  or ¢

sy ing their

through  congre

However ,

have  argued
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that theve is nothing in the constitution which can  stop

frieafaks e of the cabinet from having are the  floovs of

Cangye

The pre

sident  may  vecommend legialation in

Lo congy

e carmct compel it La pay heed TG

commendat Lones While he has

pawer Lo veto legislation

velo may  be  overyidden by & o

by caongr e

thivds vate in each Hous

of Congr

The ather

ety Lhe sKecul ive ancd  the

Legiaslature

Treat ies

may e negotiat

e approved by a

two-thivces

majovity of the

dent has POoWey o

neminate  to cevtain kev  offic including membevs  of he

ancd  Judges of the Supvemne  Court, but the senate it

confivie these

appeintment i and ma Ve vefi

L)

. The

ident hime

1f is  not divectly vesponsible ta congress far

Wig o conduct  of affair i noevmal  civoeum

he

TG e

irvvemovable from office, but the constitution doe

athear i

the President Lo e vemoved from affice

inpes

shment.  at the hands of the senate

ard misdemeancur ¥ The Prospect of

such lupeachment was the immediaste of Prea

ident Richard

Nixorn s Y

—
.
FEN
H

Ltenaticn  from aoffice in 1974 followlng

complicity in the Watergate aff

powey of  the United =

of tmericas

in one SuprYeme oourt » arc Lnosuc h inferi QY G
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the congr ésy fyom time to tome aevdain and ance

L.

and  confivmed oy Congre L he

appoeinted by Lhe

Judges of the Supreme Court ave independent both of  Congre

may  De vemoved  fyam

ang the President, althoeugh they

choent . The LY e Cotirt. he el the

effice |l impe

powey , following the decisicn of Chief Justice

Mavrahall in Mavbury ¥ Madison,(8) of declaving both the

af  the lLegislature and the act of  the President to bhe

unconstituticenal .

Howevey , even in the Uniltec a1, theve

net.  a complete

of powe Executive,

Llegislatuve and Judicial functicns, If by this meant Lhat

each poweyr can be exevceised in complete ilsolation from  the

cabdl lehed the

folad  allocation

cthevs, Indeed, having

of  functions  as & b (R

the constituticon pro

construct an elaborate cem of cheoks abd balances

desianed

eyl

to enable control and  Lnfluence to he e Ly each branch
b

LIPCTY he o heys The Lhy ee o f Goasey ranent. L

therefore intevvelated, they act as checks on each other .

() THE DOCTRINE QF SEPARATION QF POWERS 6% PRACTISED IN THE
L BYETENM OF GOVERNMENT

At i on as

the sepavation of powers ls very
diffevent in RBritain. T is  lopoertant toe note  that in

Britain, theve is ne single document from which is devived the

authority of the main organs of government, such as the Crown,

the Cabdnet, Parliament and the Couyl

of  Law., No single

dacument.  lavs down  the relationship of the primary avgans of
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government. one Wwith anothey 3 o With the people . What Britacn

Fanss i &, Comp Lex anc comprehensive sy st em of Govey nment.

founded partly on ac

of  Parliament and Jjudicial de

LTS

partly  upon  poelitical practice, and partly  upoen  detsiled

proceadcduye blished by the various organs  of government for

carvying out thely own

., for  example the law and custom

of  pavlisment In shovt, we

xy that the RBritish

CCms

itution is unwitten since it iz  nob ent:edied, wholly or

mainly, in any enactment or fovrmally velated seri af

eractments ., Hence in the abse itution Lo

rce of a written cons

serve as  the foundation of the Laegal svatem, the vacoum

ittt

the legal doctyine of the L6y

ANE EUDY emacCy af

The Queern in Britain iz the Head of

I AT dovey rane it

ig carvvied on  in her name , pelitical

rponsibility for  the

of Lhe govevynment Gorne by ominis

aof the orown, whe

ave answevabile to and dependent for the

offices upon the

electovate and Parliament . After the

Ltlement of 188, it

had to be

Dlished that the Fing could govern only through

mind

teva wha  had the confidence of Pay L iament . Eventual ly

Executive powers came to  be exevcised by the Prime Mini

anct the Cabinet .

The following is  the strvucture of  the govertment in

Britain and the inlel

ible apevation of the docty ine of

vavat.ion of powers
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pavation of powe mentioned

The thrvee measnings

atrove wWwill fiv e applied to the relaticnship between the

Execultive and Legislature.

(a) Executive and Leglslature

The main guestion to be answered here whether the same

LY 8¢ av  bodies  form part of both the Leglalature and

Executive,

The form of the Constitution shows the Queern as  Lhe head

of the Executive and al

is  the convention that ministers should be

menbers  of  one or  the other House of  Pavliament . Their

presence Iin  Parliament helps to meke a veality of their

ponsibility to parliament. This ia a corntradiction of the

doctyine of seperation of powers which declaves that no member

of Qe Gy gan of govey e nt ahould sl it another QY dgan.

Morecver excaplt for . he ministe the  wvast majority of

DEY BO NS Whe hold  positions within the Executive are
disaual ified from memt:erahip  of  the Commens , ramely  all

members of the Civil Sevvice, the armed force the Police and

the holdevs of many public offices . (9) The House of Commons
Disgualification act 1975 and the vules which forbid ciwvil
Devvants  and  the Police  from taking pavt  in political

activities ave evidence of a strict @

pavation of membership

Leh ds malntained between Executive and Legl LY e, Qrnily

Miniaste

exevcise a dual vole aw Kay figures in both
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L he

The second i o o be answerad  is,

the Executive ar the Execubtive cantrol the

the heavt of parlisments

LLoT goe "y
government. in  Britaln and no simple or brief answer can be

adecuate . In  one ser the commons utimately contyals  the

EK@CutiV@, since the Commons can oust a govevmment which hess

ue  of

Last the axility to  commarnd a  majority  on oan

confidence . But.  so  long  as  the cabinet can  vetain the

confidence of the commons ., It genevally exerci decisive

vaice in suving the pa of Legislation.

ionship etweer  the Execubive ardcl

eglslature  1s not contined to legislation. It is  also a

functicen of the islature to call the government.  to account

for ite  aduini “ative wovk., Caontyal ovey administration i

TR v ily indivect, s neithey House can take over the task

of governing. RBut a variety of procedure exist, for example,

spmeciall

comnittee and pavlismentary oue dong, by which

of the

pavliament informes abrcut the a

ﬁK@GutiV@" sy means of corty ol he Py cceduyes Maxyy in

effectivene

but they make poss guve of  demacratic

& e

%ﬁYutiﬂV"

The third cues

Do the Legislature and  the

GREYVC] ather’s  functions? The  mo

aves in  which the executive  might appesny Lo
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EKEYC

functions belonging toe the Le latuve is in v

of  delegatec legislation. Im Briteain there is 1o oy mea

Limitations arn the powey of parliament to dele legialative

Lhe government . Provided that whenever pe

D€

maitn pyvinciples of le

ation ave laid down in an  act of

Pavliament, theve

lvarntage it ministe having power Lo

privciples by de

implement those

iled vegulation., The ma

vation and the extension

irwvelved it modern achming

of the functions of the ate Lo the political, slal  and

ecaonomlic spheve has rendered it e

el ia ] for pavliament .G

del egs the Miniaste

e powers Lo e ke gtatutory

in%tvum@nt

The only prablem heve that it  is often not

Lo de

side  what is a matter of principle for parlisment

anct  what  is s which should be left Lo Ministerial

descretion. The proces

slation by departmentsl

vegulation

time, can ¢ with ary local  war) Llors andg

move flexible than legislation by  act of Pav]iament . it

carn also  be u

wher

a wide discove

LY Y @i iy e Lo,

to give him  freedom to expeviment in the administrative field

without =

"@kiﬂQ W pawers Fyom pmrlimm@ntn HQN@V@Ya theve is

some  dangev  in heve and that im that, unl this type of

legi ig subject to effe

ive pavliamentsyy souvtin,

theve & veal thres

tao liberty from undue axpansion of the

Poweys: of the Executive. Whatever

id concerning the

and the Lxecutive,

oo vemember  the line between  legislation a1l

g onot alwave e

ily drawn.




(L) Executive and Judiciay:

Theve now e examined the rvelationship between the
Judiclavy and  Lhe othey twe ovgans  of government . fgain the

three auestions may he asked:

The firs oguestion ls: Do the SIE DEY form part of

Jucticiavy and the Execubtive?

The courts ain  are the Queen’s courbts, bub

Judicial functions ave exevcised by her Jjudges. The Judicial

Coanin i the Privy Council is  in form  an exevel

QY ga,

put dn fact it is  an iodependent court of  law. The Lovd

Chancellory who s a member of the Cal Lo als head of the

siret

Judiciary and is entitled to pre

ide over the Lovds, which is

the final couvt of appeal from the Courts of the Unitec

Ko ngcom . Infact, he va

te heay  appeals today and
aveids  hearing appeals  in which &  government depavtment i

irvolved as  a party . (190) The law office of the Crown, in

pavticulay the &ttovney Geneval in England, have duties of

enforcing the Criminal law, which arve sometimes

sy Lbed

“Judicial ™, 1t must be emnph ol Lhat the law officers

GGG suest lon the Executive control Lhe

Judiciar:

av the Judiary control  the Executive? Al though

Judge ave appointed by the

cxecutive,  Judicial independence

aof the executive

scuved by law, by constitulonal custom

ancd by profe

donal  and public epinion. Zince the act of
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ttlement 1700, Judges of the superior English Courts have

held office during good behaviour and not at  the

the Executive. Qne e

wial  functicon of the Judiciavy

protect  the Citizens urilawful  aclt  of  government

HYGNCE ancd officials. Tt is the duty of the Courts if

achrey

propey  application  ls made to  them by  a Qi

affected to check administrative authorities from exceedi

thelr powers  and to dive the performance of  dubie et by

aofficia

te private Citizens. Only an independent Judiciavy

car lmpavtially perform the Live law.,

ke of administya

The thirvd cguestion to answer is, Do the Executive and

Judiciavy exev each other s functions®?

The value of an independent Judiciary would be reduced Lf

aritial judicial functions, for example the conduct af Civil

ov Criminal triale

s Weve vemoved from the courts and entrusted

Lo adninistyvative authorit But many disput which avi

aut. of the administration of public 2vvices  today ave not

oy decision by v i raryy Litigation, Maty

admninistrative tribunals ave now entrusted with the task of

dving disput Detween Lwe citi v belweern s Citizen

ancdd  a  government depavtoent . (11) Tt ig  accepted that
tviteunals  form part of  the machinery of Justice and should

CEYYY out their Wor k independently of the depavtment

concey ned . Tritunals thevefore exervcise

functicons,

le

ever 1f they do so by procedure

foarmal than the

in the courts. Theve arve nonetheles which are

Ty matte
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Day taents anc

entrusted not Lo tribunals bt tao government. de

fovy  decisicr. Pracedures like the public inguivy

sncavds  of Falrne a et

s lished toe maintain s

CERETIT but do not provided for oa decision independent of the

bexcas a decision is vemuived in

demayr tment cancerned . It

which full account may be taken of departmentsl pelicy vathey

than a dec ton  a judicial application of existlng

vl e mattevs vemaln subject  teo depavtnentsl  ov

ministerial decision.(12)

ta draw s sharvp distinetion ot weern

It is not  po

decisions which should be entrusted to courts and tribunsle G T

the  one  hand,  and declislions  which should e entyus

vative authovitic art the other . When & new

achmd vl s tutary

scheme s intvoduced, & wide choice may e exevel e L6 e

the different procedure

avallable for de iding dispute

Dutes of

Likely to arvise under the scheme. The sepayation o

powers  affords little divecot guildance to how particular

aof i

Cal.egoy i Dute

??tﬁl@d; axcepl. Lo yemind LA

that  decisions which ave to be made indeg

endently of political

3

influence should be ertyusted oy by ibsana le

ancd that

cle

for  which wmini ave Lo bee

pavliament should be entruy Lo government depay tmertes

(o) Judiciavy and Legliaslatuve

Finally, we look at relationzhip between the dudiciary

and the legislatuve.
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SO IS ey G

Do the

ion

il er st {116 mey

ative  andd  Judicial functbicons? #all full-time Jjudicial

walify for menbevship of  the Commons . ™hi

e

appoeintments

Lion Aact of

ig o din line with the House of Commerns Disoaual lfil

of Lords, the Loavrgd Chancellov

1975 . Howevey , in  the Mo

cver  the Hou

thing In its Legislative Capacitv:

ide over  the appellate Committ

alze entitled to pre

The Lovads of

1) Wwork of the o

the Judic:

which dischayge

Gppeal  in ovdinavy whoe @it as Judges in the appellate.

Committee occasiconally  take pavt in the Legislative busine

af the Hou but they do net sit as  wmenbevs of a political

pavlty  and ol Lyaint in  the topics  Lhey debate.

-

Nevevthele vl oan Lofringement of the dectyvine

of @ ey s, This 1o although the House

in substance a court of law

af

a court

with only & formal conmecticon with the Mo ting

as o a chamnbey of the legislature, 1t ils an infringement of  the

wavat.icen  of  powers which declave that theve

virle  in the

ahould be noe  inter-change of pevsonnel between the three

ovgans and that no ngle organ should perform the other ovgan

aduty

ion dis to consider  whethery thev s any

SO SLLe

control by  the Legilslature owver the Judiciavy ov by the

Judiciary ovey the lLeglislature.

Ry statul Judges of  the supevior courts may be vemoved

by the Crown on  an addvess  from bobh  Hous

of  Pavliament .,
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such  an  addre Cted IfF 0 it

waild  however , never e

intevrfered with the independence of the Judiciary . The vules

af debate in the Commorns praotect. judges from cevtain forms of

Cyviticiaem, aparvt from the lay Magistvacy in England, infericr

Lion asgalnat arbitvary  dismi

Judges have statutory prote

by the Fxecutive. Urndey the Tyibunals and Inmuiries act 1971,

the meubers of tyibur ave pratect agalnst remova 1 v

affice by the appheinting gover ranent cdepytment .

While the Courts amine the acte of the 20t lve Lo

ey e

ensure  that.  they conform with the law, the doctyine of

Legialative Supvenacy deni the Courvts the power ta  veview

the Validity of Legislation. The judges ave undey a aduty Lo

apply  and  interpret the laws enacted by Parlisment . The

effect  of their deci -y

ons may  be alterved by Pavliament b

progpectively and alse, Lf ne rY s vetvospectively. I one

thevefore, the courts ave G rovdinate

ituticonally

ta Pavliament, but the Courts  ave bound anly by acts  of

s whiach  may

Pavliament  ard not by v Haoise

have noe legal Force .

The thivd gue

Llom dsr ‘Do the Legislature and  Judiciavy

GXeVCis each  other’s functions

s Tt is wvital to vemember

that eacth S tlh)

Pavliament has power tao enforce its own

privile and to punist

e . Thi

those who offernd EIE LT

powey might  in some cirvcum ST lead to & divect conflict

With the Court

T prescevibing  vule

aof  courts, the Judlge

of  the House of Lovds ez members of the

atulory Commit
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far this & Leglslature functicon, but it i

DY DOSE @Xer el

Lo of

Lo pryocedural  det for  the administres

Justice. The instance invaelve no ve departure from the

pevaticn of powers. However ,  there have been few acc

T

ne spheve of the

when Parliament in Britain has encroached an

Cotr e,

of

ance have put up interpre

st i on

responsinllity  to  Pavliament & & Justific

for the withdrawal from the Cour

invelving oivil

Libevtie Needs of Arity also during the sonch Wovld Way

madcle it nec

ayy Lo give  ministery

bowers ovey Individual

L. L.

Lik spicion,  which

@Tﬂi@%; anct in pavticulay (s 5 1T e &

could net be gue iened in Cour

The grant  of such ey

3

Lt

wWas, howewver , from time to time defend are the graound that

W i f

the duty of parlisment LR

eguarvd libevties and that BT

individual aggrieved by & min eévial de ion should rely

upan his mentey  of parlisment Lao put forward his grievance,

atnd Ministers &l e

declared that being v

to

DG
Pavliament they should be Judged by Parliament and noet by the

Caurts of lLaw.

Ire conclusion, becaus

of @ written

constitution, there

e fovmal  sepavatio

of  powers in

Britain., No act of Pav liament may be held LTI G T

dtutional on

the ground that it

ta  confer powers  in bre hoof the

doctyine . While the functions of the |Legi

LAty e et

executive are ole Voo Inter-velated, and ministers ave menbers

of both, the twoe in itutions of Pavlisment and gosvey nment. aye

from each othey . The farmal proce

of  legislation
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the legal effect of an ot  of Pavlilament differs

an Executive declisior. Practical nece

11

srclence  of the

to legl The inde

maintained, ot many disputes

i

o f gover nment,. (AR entyius

ive  tvibwunalss Lhe Y e

actd

b ials of faiv Judicial eorvocedure.,

obwevve the e

& opolnt whioch has v o

fhan e WMEYTY clear

itution a move

Cthat in the United Caor

Lhe dectyine of aparaticon of  powers iz o

i not.,  and never has bheern a stvict ey @t lon

the Drgl in  the sense that

Executive aund Judicial powe Lanec v

Y6

anc  balance

diffevrent ovgans, ney have ohe

cle st of theovetical analws

diffevrent from the day to day conduct of governme

a oat, of

et LG Lne  eourt

av v e,

it

fyom that

Y

the proce

bt

@ ¢

GRPE

of

ity demands a  lavge

wve of  delegation by Parliament Lo the Executive of power

.G

T

this chapteyr

acdnevrence

1

while there

af poweys

in

lagislature,

pactively

T e

Er)

L hem
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1. &yt 1. Secticon 1 of the United states Constitubion

2. avticle 7. secticn 2 of the United States Constitution

3. eviicle 3. Section. 3 of the United

Conatitution

4, LG5, Wacle angd AW Ryadley, Consbituticnal a e
acmirdstreative  Law., Tenth Fodition (Longmar,
Londar, 1985 .51

5. article 2. Section 1 of the Urnited Stat

itution

& . E.% Corwin., "The Constitution and What it Means Today"
0. 105,

7. Article 2, Secticn 4 of the United

tution

a. [1.8302) 1 cvanch 137

9., FL.C.5. Wacle a1 fHoW. Rradley, Constituticonal and
gdministrative Law, ».54,
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CHAPTER 3

Having looked at the applicaticon of the doectrine of the

pavaticon of powers  in the United States of  Gmevics and in

Britain, the focus of attention now shiftse teo Fambia. The

mair focus  in this  chapter will be on the 1991 Zambian

Constitution

biat, The main  enphal Wwill e on the sepavation

ituticn.

of powevs as provided for—in the 1991

Zambia became an independent state on the 24th Qotopey ,

1954 aftey the dj sluticr of  what  we Lhen krnown  as the

Federation of the Rhodesi and Nvasaland.

The Legal framework for the modern governnance of  FTambia
stens from the afrvican Qrder in Council of 1839 that ampoWerac

Lhe Comni

loney and Counsel -  Geneval to make what weve known
as  the Queen’s Regulations for "Peace, order and gaecl

Gover nment. anegl for the

souy ity of the obsevvance of  any
Treaty for the time being in force relating to any place to

N

which the said ordevs apply (17 At this  time vavious pavts

af  what  is Kricsa i

Tanbia today wWeve belng governed

by the British South africa Comparny  until  11th

AL

1211 when, by the Northern Rhodesia order in Council

Lhe GOV eV Tance af Novtheyn Rhodesias WHE OXeyClsec directly

from whitehall in RBritain. Tn 1953 Louthern Rhodesis

(Zimbabwe ), Northern Rho

(Zambxia) and Nya and (Malawi)

were United Intoe the Fedevation of Rhode

and Nvasaland with

e central  Administration headouar bers weye  in
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Salilasbury {(Havare) in Sauthern Rhode ( Zimbabwe ). The

federation of the

and  Nyasaland was di slved in

1963 to pave way sates which were

congldered ready to gover £ hems Tambria and  Malawi

attained their independence the following veasr in 1944,

Timbabwe was

o attain independence in 1980,

G ocongtitution was cdrawn in London tao usher in  Fambia’e

independence . I 1965 this independence cormtitution  was

he  framewoark of Tra

revised to Fit inta t aricence Zambis In

the

party system of government began to emerge

A

it afvica following on the models of Communi Pastern Europe .

Fambyla, following on the trvalles of Kwame Nkvumah s Ghanas arict

President Juliusg Nverere Tanzania Was not slow € [ j LD on

the bandwagon. Ire 1973 & One Payiv-sState Constitution was

impe on the people of sambia ., This constitution W s

amanded from Lime to time to fit inte the dects

ervial designs

af  the vl ing eligarchy . Famblans

inlte ame mevea speac

AaLOY S as
the one  man style dictatoraship manipulated the countyy

unchecked . To some people both lac

2

and faoreign for watt, of

kriowledge asbout what  was goelng on,  Fambia was viewed as s

demacracy , Mearingless, slogans 1like "Humanisn" were craeat

inte the Fambia body politic  tao hoodwiok the populace  and the
international community  while exploitation and rame  of the

e

WS Y aEmmaTl With re DY

ive laws in place. ernfarced

by & Mar X LGt /communlat manned security netwark.,
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However , with the callapse of the Soviet Union and  its

LT T By ope, & rumber of

Caommurlst
LZambians began to auestion  the presence a ane-party state
dictatorship in Lheir countyy ., The view was held that the

United Strength of a  cdemocratic nation carn anly be achieved if

pecan] e eavrnestly  and seviously telieving in  the

emancipation from the bondage of & dictatovahip had the
faeeling from theiy own hearts and  brains that tLhe  erntyenched

dictatorahip must e removed and replaced by a government that

CLIY e T the

wotld apern up vist Justice and freoedom and se

people their vights founded on the Rule of Law.

Therefore, due Lo agitation from all avey Lhe countyy for

rambia to revert to a multiww&ty Svatemn of govermuent, former

ident Kenneth Kaunda  announced that.  he would call oa

tational veferendum  on Tambria s volitical = Laem to let  the

citizenry decide on  the 3L Lion of Going  multi- Day Lty v

retaining the existing are- Party system.(2) The then Deputy

Chief Justice Mathew Ngulube was appointed e head the

2l Lo wWwork out the

Refererndum Commission which Wa s mancs

machanics of the nation-wide pall Lo decide whether ov not

Zambia should ravert The Commission

compr ises four membzevs,  and the Referendum date was aTMOUncec

a%  17th October, 1990 .(3) The government then introduced a
motion ta e vged  during  the voting in  the fmrthCQming

veferandum ﬁtﬁturory Irnstvyument number 94 of 1990 @

wnad by

former President kaunda Bayves  people would on October 17, 1990
3

Vote on the YL 6

Lot Do vou Stpport the ve-intvoduction of &




35

em? The date for the Referendum  was also

RN Day ity Sy ST

gazatted.

Lo the

However , on 24th  September 1990, in an  addye:
25th  National Council of the United Nationsl Independence

Partly (UNIP) held at Lusake s Mulungushi Intevnatiornal

Conference Centye, former President Kaundas informed the nat.ion

Lhat the pavty and  its Government. had decided that the Courntyy
should  revert to a multi- pavty political  syvstem and that the

Naticonal Referendum which was Lo have been held to  detevmine

whether ov  not Fambia ghauld revert to multi- party  demccyacy

ated that

had b vocancelled.  The former Pre dent. furthey s

in the months leading to

had  been made becau

the decis

he had det

ted & sense of re

the Referencium

naticon  which endangered the

refevendum Lo take olace ., He zald that the Centyal Committ
of UNIP  had decided to cancel  the referendum to forestal l an
imminernt split  in the raticorn.(4) The decision to hald the

National Referendum had av L ler been avvived at afteyr

1 oagitation in the countyy  calling for a return te a

RY 6
plural political svatem. The former President also disclased
that. the Republican Constitution would e amended to alleow  for
the re-intorudotion of multi- pavty politics without halding a

ddent  also  announced that &

vefereaercum, The former Pre
Commission of Inauiry  wouwld be appointed to recommend the

itution for the Third Repub:lic. Subseaquently, on  8th

G

Gotober 1990 favmer Preasident kaunda appainted the

Constitution Commission of Treywivy . The  Commis ion, which was
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(5) was garzetted under

appolnted under the the inauivies

Ly uiment ey 135 of 1990 dated 8Lh Qotobeyr

tutery  Iv

1990 . A Zzeman Constitutional Commission was  appolnted

church leaders and othey

., bvade wunlonis

Compy ising Lawvers

prominent ¢ltl

rens Lo map out FTamnbia new voad to political

headed v formery  Scolicitor

oluyal lesm, The  Commission  Was

Geneval Profes

sov Patvick Mwunga .

irmportarnt tevms of vefevence of the Constitutlon

The ma

Commission of Irnauiry  among othev things. was Lo submit a

5100

cdraft Constituticon for the Third Repulic. The  Comimls

gathevred the views of the people through pubilic heavings  and

The commission commenced public heavings

written subwmi

an 1Iath  Qotobe

Ce 1990 and completed the heaving on t@th

JatTnlary , 1991. The Comml iton then submitted its repovt Lo

formey President kaunda on 25th apvil, 1991. The Commi Lo

Lion which s the main

Lhus  came up  Wwith the 1991 oo

focus of ouy attention.

Citution of 1991 L he ey st Lo

The Tamb:lan cons

of powers ., The constitution coleavly the ovgans of

government. intoe three: the Executive, the Leglislature and the

Judiciavy. We ashall now look at these ovgans of government

e by Grie .

TN
[N
—

The Executive

The Zambian Constitution

the Execubtive powers  in

the Republican Ldent fdorticle 22 (2% provides for the

Executive., Tt
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‘The Executive Power of the G
vest in the President and, subiject to ather DY ovi
of this constitution, shall be exerci
divectly oy through officers sgubordinate

shal ]

of Fambia s

Lo him. "

The President holds aoffice for a pericd of five vears.

That

This iz prodived faor by Grticle 35(1) which =

ident shall hold

(2) and (4) eveary Pred

“mubiject  to olausmes

office for a periad of five vears. Further, article 35(2)

stat that "no person who  holds  or  ha held office as

President for twe tevms of  five vears each, @

wall  be eligible

for reelection tao that office."

The President i in the digscharge of  the

executive functions of the Republic by a Cabinet . Avticle

49(1) of the Constitution provides that “theve ahall brer &

cabinet which shall cons of the President, the WVice

sl dent  and the Mini steys

bl e

acther than Ministers vepors]

for the administration of  Provinces . adrticle 50, provides

for the functions af Cabiinet which is that "the cabinet shall

formulate the policy  of the Gover mment ancd  smhall b

ble for advigsing the President with re Lo asuch

other mattevrs s may ke veferved to it by the President

The Ministers who are fembye of he cabinet and alao helo

ident v the digscharge of h

he Py ig executive functions ave

appointed by the President  from among  the menbers of the

naticornal & embyly .

i provided For uncler drticle  46(1)

itution,

and (23 of the GO

The President of the Republic of Zambaila can  be Ve et

from office on grounas  of  dncapacity  tao discharge Lhe
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functions of his office due to any infirmity of body or mind,
(&) and can be ilmpeached by Pavliament for viclating the

constitution.(#)

{1i) Legislature

The Fambia Constitution pyovide for  Lhe legislature and

the legislative powevr in Pavlisment . Article &2

provides for the Legislature. Tt provides that:

"“The lL.e pmowey of the Republic of Fambia
ahall v . avliiament which shall consist of the
President and the National &

embaly "

The Legislative power of Pavliament is exercised by bills

ayvted tao by the

passed by the National aGssembly  and

Freasident. . Article 78(1) of the Constitution provided that

o f this constitution, the

“aub ject to the

sach by bills

Legislative power of Parvlisment shall be exervco]

anted  to by the

el ly  and  ass

by the National As

ident " article 80017 provides that "Nathing in frticle

prevent. pavliament from conferving on any person  or

authority power Lo make o sbutory Instyuments Avibicle 2201

provided that ‘“the President mavy, at any  time, abtend and

the National assembly," and éarticle 82(2)

aclcy e

el e ages e Lthe National

gtates that “"the President may se

assembly and any  such  me shall be read, at the firat

baly  after It is received, by

convenient sitting of the as

the Vice-President oy by a  Minis designed by the
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(iii)Y The Judiciary

article 91(1) of the Congtitution provides for the

Judicature. It provided that:

“The Judicature of the Republic Shall CONSl
(&) The Supveme Court of Tambla

() The High Court of yamnbia

cyvibed by oan act of

()Y such other courts ey e pre

parliament "

tyticle 91(2) of the cor

itution provided that "the

Judges  mentioned in Article 91(1) shall be indeperndent. ,

pmpartial  and subject arnily Lo this corn ptution angd the Law.,"

grticle 91(3) further states that “The Judicaturve shall be

avtoneneus and  shall be adminle in  accordance with the

provisions of an  aAct of Parlisment avticle  9301) and (2)

provides that the chief Justice and the Jjudges of the DL @Ne

Court. shall, subject to vatification by the National As ks Ly,

be appointed by the Fresident article 95(1) provid that

‘The puisue Jjudge shall . subiect to tatification by the

National s

emtxly ., e appointed bvww the Py dent. on the advice

of the Judicial sevvice Commigsion." article 97(1) pyovidceds

that "subject to clause (2)., & person shall not be cpral i fied

for appolntment as  a Judge of  the Supreme couyt QY oA pulsue

(a) he holds or has neld high judicial office: oy

() he holds one of the specific gualifications and  has held

ane  or ether of tho

gqualifications for a total peviod of nob

less than seven vears, " Article 98(1) provides

that. “subject
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to the provisions of this article. a pevason helding the office
of & judge of  the Supreme Court ov the office of a Jjudge of
the High Court shall wvacate that office on attaining the age

of @

ixty  filve wve A Tudge of The Supreme Court or of the

High Court may only be vemoved from office only  for inability

te pevform  the functions of office, whether avising from

infiveity of body  or mind or misbehaviouy, and cannot be s

vemoved except in accovdance with Constituticon. This is

praovided fov under article 9m( 2,

Thevefore., it is cleav from this chapter that the 1991

Fambian Constitution c¢learly provid for  and

governmental  functions  into thege, Wiz, the
Leglslature and the Judiciavy. This is in confovmity with the

doctyine of Cion of

demancs that  the ovgans

of goverrnment should be seper
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Eng Not

1. Quoted from the Introduction ir_the Myunas Constitubtlonal
Cammission Repart of Gotober, 1990,

2. Time

of Zambia of 28th APy il, 1990,
3. Times of Zawbia of sth June , 19990 .

4., Tim

Zamtxia of 25¢h Sepltenbaey . 1990 .

5. Volume 4 Chapter 181 of the Laws of Tambis .

£ Article 26(1) of the 1991 Republican Conatitubticon,

. article 27(1) of the 1991 Repub:lican Constituticn.
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CHAPTER 4

THE ARPLICATION QF THE DOCTRINE OF SEPARATION OF POWERS IN THE
LZAMBRIAN CONSTITUTION QF 1991

T Tambia, the Republican Constitution of 1991 obsevves

£

the sepavaticn of powers bubt net in the ola

propounded by Monstesopileu . The Constitution

ravates the

ovgang of govevnment intao:
(i) The Exegulive

{ii)Y The Legistlature

(1Li1) The Judiciary

The following will be  the ovder of the di

ion., fiy

the discussion will be centered on the powers of the Execut ive

o will be on the

and the Leglslatuve, secondly the discu

relationship of the Executive and the Judicliary and la

theve will be & discussion on  the velaticonship of  the

Judiciary and the Legislature.

(&) Executive and Legislature

Theve is provided in the Repubdican Constitution of

Zawbia of 1993 a  combinaticon of a strong Presidential

N,

“ L.
L]

Executlive with a Unicamerval lLegislature. @ Republican

President is the Chief Execubtive. I the ola vavation

of  powers, the President would have been confined to TICH162

otherv than the Executive, but this iz nobt the ca

af the fTact

Lhat the President s the Chief Execuyive, he is

al. pavt of the Legislative proc

Avrticle 62

“The Legls power of The Republic
sihaa L1 atment which shall
the President and the Naticrnal o i
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ident. is  rnot a member of the Natiornasl

Hawevey , the Py

at.es Lhat "N

fssenly as provided  in agrticle &5(2) which

ed  candidate in an

pevacen  who helds,  or validly nominag

election for, the office of the President shall be apda ]l i fied

for election a memter of the nationsl oo mixly " This can

be seen is & clear contvadiction of the vule in the doctyine
af separation of powers which reauives that each organ  of

government. muat operate without interchanging of functions.

Aancthey oles examnple of  the contradiction of  the

doctrine of separation of  powers  ia the overlapping of

persontel between the Execulive and the lLegislature. Although

the 1l not a menber of the National antyly , his

Ldent. are members of  the Nat ional

the Vice Pre

2 ly . The Contradiction comes in when it is veaslised that

o ds these Ministers and  the Vice-President who ave also

menbers of the Executive, This is provided for in Article

45(2) that:

"The Vice-President shall be appeinted by the President
from among the members of the National dasently 8

also article 4s(2) declaves that

2y shall be made from

“appointment to the office of Minis
3 by Ly L

amnong membe of the Naticnal @

Howevey , Lhes Mitnisters and Depuly Ministeys CETy B

appointed From Nominated Membiey o in avticle sa8(1)

“The President may ., al. any Lime aflLer
ta the National Asse and before the
i olved, int such .
to be nominated member
s however
at. any ane
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the Vice-President is not arly head of govevrument but slso the

Leader of the House .,

The next guestion following from this is whether the
Executive Contralas the legilislature ar  Nice-Nevaa . Tn

prifnciple, under the constitution, it is wuwsually contended

that the Zambilan Pavliament is not supreme it the sense that

it dance

Lo the whims of the Executive . (1) HMowever ., In

practical the Fambian Pavliament i supreme in the sense that

power Lo make  ov unmake the laws of COUTILY Y

although with re Lions, But since the general and

Pavliamentary elections af Gotober 1991, Lhe Tatnky Lav

Pav Liament has been divided into Lwe main politic

M.M.D and U.N.IT.P. It

the majority party, M.M.D which

GRETC ] Al contyol over Parliament mainly because M.M.D has
mare  Lhar 120 memnbers . MHowever . this coupled with payty

i

cipline inhevrent in the developmnent of political parties in

e centu VY Cave &

the twentie tually  lead one to submit  that it

s infact the Executive which contvels Pavliament . “all the

motions That  are supposed to e debated in the House

&Y E

pregented by the Vice-President and Cablinet Ministe

& goadd
illustvation of how the Executive contols the Legislature  in
Zanbia occurved in March 1993 after the state of Emergency was
ve-introduced by President Fraedevick Chiluba. MMD members of

parliament were called for a caucus State MHouse

wheve President Chiluba urged them Lo support the mobtion oy

the ve-introduction of the

of  emergency ., It iws id

that some members of pavliament were heckled when Lhey tried
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zlon to ve-intvoduce the state of

Lo auestion the clere |

Lo show how  the Execurive

emeygency . {(2) This only  go
Caontrals  the Legislature and it Gleavly  illustvrates that
membevs of the House ave  not free to speak and vote on any

Lt P Lo take inte

in the

congidevation their Pavty s stance on oo pavticular

befaore tLhe Mouse

L e 1

Howevey ,  this coupled with the fact that the Na

is  dominated by one party. the M.M.D, it tay  be

ipline h breran

avgued that st le in principle, pavty di

réelaxed, I oractice this o noet. likely ta happern for two

V€

in the form of

{i) Party discipline will still exi

patyanage . Most membe sty ]y will
111 depend on the Executive for DY GG Lo,

(i) Tt is the Cabinet Ministe watally all the

information there ig nec oy cviticising of bille

in the National Aas ke L,

The Constitubtion of Famiia ve

i frticle sy

the Legislature powey of the Reput:lic of Jambia inta

Pavlisment which corwmist of the ident  and the

means  that a slution of  the

ﬁNatimnal ety Ly,

b Natiomnal A

whxly alone has e legal force. Thisg ls supported

by the fact that the President has s constitional power eltheyr

Lo 2t or withhold his

At bt bills  passed v the

National s

Il VA & provided in article ZRCLY that:

to the provisions

- af this Constitution,
g1l

tive power of Pavliament shall b
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axevrci
anct &

v the National Gssenbly

iclent v

drticle ZFa(a) o to provide  that "wheve a hill is

nhed Lo the President for art. he shall elthey

or withhold his a

P veveals tLhe hope le

el

dvticles A1) and (2

ident . The

in the face of

sembly can be guided to a halt if the President so

——

i becs a ill to which he

give his

be thrown back te the A wxly and the latter can

do nething but amend the bill Lo enable it to be  assented by

the almighty President . However ., the National fasent:ly can

put. the pressure  on the Pre ident If he doesn’t ent. Lo the

il This is done by  the A embly  wvoting on  the vetiuy ned

Bl and if supported by two-thivds of the ment:ers then the

same  bill shall be pre

wha thern mus

eithey o the Rill ooy

Payliament Even with

this situation 1t jiw the President in the final analvsis who

halds the whip hand overy the National &

2 ik ], e

Although Article &2 provides

that “"the Legislative DOWea Y
of the Republic of  Tambia shall Vest ine Pavliament which sihal

censist  of the President and the National fgsenb Ly it e

disaual ified by frticle 80(1) which authori Payliliament to

confer Legislative POWeYS T aNY Derson or authevity to  make

Statutary in LYyumenta article 80(1) declares:

“Nothing in article Sa shall prevent Parvliasnent from
conferring on any person ar authority power to make
atutary  inst
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g contrvadiction of the doctvine of Gepayat

POWeY s, This is because accovding Lo the doctrine all

Lo bhe axercl oy the

legislative powers arve FLDDOGEC

Legislature alone. It ey be argued  Lhat Lt ory

insttunents do not have Lhe me effects as act of Pavliament

and thevefore faticle 80(1) deoes not avade Lhe powers of I he

.

slalure ., This avgument wos reject

ed  in  the

It was held in FTambrian

ssbihal Unedbhal pa

that a o Law . This

atement CGAY Y e oa forge af law W&

Was after rejecting  coun for the applicant B oavgument that

ey e ] 7 & sltatement cary v ng & force

& statutor v oLttty mert wa

of law and not a law it

By conferving DOWE o authovities to make

Gt ey

atutorvy Instrument wav l Lament in actual  fact giving

away somne of jte

QWY

in this regard the Executive thraugh

the  government depar tments exerclse the powers of  the

slature ., Ustially orne  Finde that. pevascons or authorities

& iven srchy Bowers e b

Lhem for the simple

that thervre are ol encugh chec

that the

ave not abwe Lo the

delega

dvantage of the cit

Howevey , there i o the naticonal &

Crie b

oL e Delegated slat ion, It con branc: kKb rie h

menbers of pavliament appalinted by the apaaker  ast the

Camme e e of

This  committe YUt inis

delegatead legislation and ta  the rnational as

ks 1

through the spaeaker o whethey the Power to make  veguls

Lo,
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ated by Pavliament arve

vules, subvules and by-laws

i) 4 arvy ey e

pryaper ly v oauthority  within such

delegaticn. In exeveising its powey of utinising delegated

legislation, This committe GTISUY @% ., Lhat delegated

sion complies with the following princiole

legislas

(&) That delegated Jegis iex intva-Vives the

Constituticn.

he

() That delegated legislation dees net impinge upon I

of Citizens.

perasonal vights and liberti

() That the vights and Librevt i of Citirvens do not

vative decisions.

depend on admini

Lien ds only concevned with detsils

() That delegated legi

but not  the sance of  Jegislation which

of Pavliament as the UlLtimate authoy of &ll laws.

(e) That delegated legis 1S net contrary Lo government

declated policy .

If the Committee iz of apinicon  that the provisions

Ling powers  should be  annul led whaolly  ov in part, the

Conmi

shall =0 vepoyt Lo the Naticnal s

commendable effort and a

in the right divection in tyving

oo cartrol and check the abwy

of delegated legislation by the

Qe the foregoing discu ot it ds submitted  that  as

(AN

the Executive and the Legislature, there is no

ppevation of powers in the 1991 Cone

Litution.
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(b)) Executive and Judic

The second avea of ion  is erned with the

velationship beltween the Lxecutive and the Judiciary. The

Judiciary compy i

(i The Suprveme Couvt ,(4) which is alao indicated in the
Constitution as the final Court of appeaesl far the
Repub:l ics

{11 The High Court, (5) then there are lower couvts which

S

of the subovdinate courts( ) and  the local courts (7))

oY i
Toshould  be noted that the doctyine of Sepavation of powers

with the exception of the appointenents made by the President

Llce ., Judg

of the Chief Justice, Deputy Chief Jus aof both the

Supreme and  High Courts, apply toe  the High Court and SLIDY e

Couyt bt net o the Lowey Conpy e

the latter usually

combine administrative and Judicial wark.,

A vegard Lo bhe aot of the doctyine of

rpevation which rveguive that noe sane pevaarns should form parvt

of more than one ovgaen, it is subbmitted that theve iz a

adhevence of the doctyine as far the Supremne Court and High

Couvts are concerned. This is because

anly pevsons with high

Judicial ouslifications it the courts  and

carn  aciudi

usally the pevsons de nob

vve i o T ather avgans of the

gaverniment. This of course

oo riat apply to the lower courtsa

which combine administyative and  Judicial work  as

esy ] ier ot vegavds aualificatiocns fFor appoelntments as

Supryeme Court and High court Jucky grticle 9F(1) pyovide

“Oopevaon shall not be aualified for a
a Jjudge of the Supreme Court or a D]

ppcintment s
snie dudge unlesso
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(a) he nolds or hea held high Judicial office; oy

iong for a

Yerave "

holds one of the
tal perviad of not

Lion NowWever , sy i as Lo the independence of  the

& e

in the ZarmbyLan

Judiciavy I principle it g contended [

Litution, like constitutions  of alther oG riwea lth

county e insulate the dudiciary Fy molitical interference .,

Grticle 91(2) of Lhe constitutlion states that “the Judges of

the couyte shall be iﬁd@p@ﬁd@ﬁt, imparvtiasl and suby ject arily b

this constitution  and the law.," frticle  91(2) furthey

provides  that  “the Judicature shal ]l be  autonomous v The

for o curity of tenure for  Judges

Litution aGain provice

CiC T8
af  the supremne Gourt and High courts and this is provided for

undey article 2830 1) which declaves that:

Subrject to the Provislons
halding the > of  Jud
office of 4 aof th
ofFfice

et attaining the ale

aof this article s EOPeYTSEGn

of the Supreme Couvt or the
High Court shall vacate that
af @mixty-Five verays "

frticle 9n(1) thevefore Pyovides  for BCUT Iy of Leruye

af the Judges  of the  Supyeme Court and High Courts in the

that once appainted by the President and vatifiecd Ly the

Naticarsl fmsenbly , Judge of Lhe Supyeme Cotiyt oy High court

cannct. be  vemoavecd 'y gy affice, he Gart anly  bhe vemoved  fyrom

office far

at»1lity Lo pevform the Functions of his affice,

whethey v om informity o f Lrcachy Gy fav

mi%hﬁhauimurn This s provided foy in article 22 which

cdeclar

O Judge of the Supyeme Couyt or the High Court
may e vemoved from of fice anly for inability te
evform the functions of hig office, whe her ay 1 nig
o dinfivmity of body or mind arvolak haviouy , and

shall not be so removed except in s srdance with the
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provisions of this article."

The that shoeuld be followed when the

of vemoving & Jjuddge of the Supreme Court or High court

up s provided for under article 98(3)Y 4) and {5y of the

coenstitution, Thi curity  of ternure extends to the fact

that an office of & judge of either the Supreme Court  or the

High Court shall not e abalil

shed while theve is a substantive

holder ., arvticle 92(3) in particular sta

"The office of the Chief Justice,
aor of a Supreme Couvt Juc =hall not
theve iz a substantive holder theveof "

Adrticle 92(3) alse declar

"The of a Pulsue judge shall not be abolilshed
while there ils a substantive holdey theveaf v

Howewver ., we tend to  think that the independence  of the

Judiciary g Just independence from the the Leglaslatuvre and
the Execubive. But it means much more than that . It means

independence from political influence, whether exerted by the

politi evgans of government or by the public or By oueght. in

by Judge thrvough  the involvenent in politics.

Judicial invelvement in palitics { Lhat avganised politics)

two maln fovms:

{1) Decisions in favour of & Ruling Pavtys; Blas by he

Judiciary in theivr dec very difficult tao

DY e T s almost a matbey  of Lmpre Nesvey

obwviously i

splaved, it is inclined to be magsked under fine,

geeningly  learned avguments  and vations . alithough

bt Lol not  be highly imputed to a  Judge the

may leave a Linct impression that a Judge  in
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For example, the stand

a1 anything but urdias

taken by the Fambian Supveme Court In the <« &G NV

shatudratwe Mbikusita Lewaniks and otheras(s) has been

indicating bi for the government . RBriefly the

WY @ neniier s

weve thatb,

the Movement for Multi-Party Democvacy (M.M.DJ. O

Qotabey . 1991 they stooed for elections  on the ticket

M.M.D. They won the elections and took theiv

National Gassenbly. O 12th August, 1993 Lheve Wi

at Pamodzi Hotel at which all the Respondents.

canfeyear

except one, abtended and anncunced thely vesignaticon from the

M.M.D. On the 13th of Gugust, 1993 the National %Secretary forv

the M.M.D wrote Lo the speaker of the National s

stk 1y

informing him that the Respondents weve noe longer members of

the paviy. Qn 27th  dugust G N in conseauence  of  that
afficial notification bw the National Secretavy for the M.M.D.

the speakey wrote to the Regpondents that in tevms  of Arvticle

the constitution of the Republic of ZFanbia they

to e members  of  parvliament with effect  from 120h

1992 &  date when the Naticonal Secvebs

cvy o gave the

netification toe the apeakey . The Reupondents then petiticoned

the Attorney-Geneyal contending  that although they hadl

Gdgned  fryom  the pavity o whose  tickebs they woen  the

elections, they Weve still menbers of pavliament ., and asked

the couvt  to declare the speaker s decision that thely

weve wvacant, rsll and  woid. article Fi(2¥cC) of the

constitution declares that:

(2) “& member of the Na sha Ll vacate his

st i the as

N
4
H
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« he
ihmn e
t@ whe
© having
he Joins a w&liticml

(¢) In the )
CHER ol & mnmn<r uf
; Ly af wh1<u hu N

Lo be

had o

The court held thart the Respander

mentrers  of wav ) lament when they wned  from the MM | The

the

the purpose

holding on the fact that

Couv it by

Naticnal mxly  in enacting Arvticle AU Y  of the

dtution was Lo ensure that temberas of pavliament oid et

COriss

e fyom one Party  to ancther oy leave payitie e

independent while vetaining their

(b)Y Judicial ke af pelitics) eyt ie Ive & two-or TN

PEY LY @yateom nothing is more caloulated ta uniclermine the image

i memberahip  of

of @ judge an  impaytisl avtriter than

Ll with  the

2 1 identific:

molitic mavty Luch  as  op

styuggle For

intere of  one of  the GYGUDE  engaged in the

LlV b@ﬁﬁm@ Lz int@re

POWer sugge that the duddge can e

Pavty  in & pending  beforve Nim, The principle of

palitical L fabnegation by duche g thus vital tao a healthy

aministration of Jus

The independence of fLhe Judiciarvy in Zambyia is howevey

solute as the Judiciary has v fact been a department. of

the  Mini officery

"y et Legal Affaive a1l along., Tt

emalument arnd conditions of service, at for  the Hiah

Couvts ancd DUPYene  Court Judge aye decided by Lhe

ature ., It bicdaeat

is  voted and  Funded through  the

poal affairs Minviet

T
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However , much of  the Executive’s formal influence on the

in his

Judiciarvy is limited to appoeltnments by the Pre

discretion. aArticle 93(1) declar

iclent

e

"The Chief Just ] tre appointed by the
subrject to rvatification by the !

article 920 2) alaso declares:

of the Supveme
ion bw the N
3y hhe Pres

of the High Court

ident alsoe appoints the Juecls

The Pre

e thatl o

en in frticle 95(1) which =

Licn by
ident
ior. "

shall, subject to vatificas
kel , b wainted by the Py
f the Judicial Service Commi

“The pulsue Juck
the National A
an the advice o

acutive ovev the Judiciary s

The othev control Ly the B

wher  he wus

hig powers  to dismd

BREY G

v The Pre

the Judges by revoking their appointemnts . This ils  in

accovdance with article 96(1) which declaves that:

Punder ayticle 92 to act
couyt shall continue to act for
paintment ov . if no such period i
pcintment is revoked by the

AT PevEon appoin
Judge of the Supreme
the period of his @
speciflied, until hi
“eusident "

¢

Aleo friticle 9a(2) oyovides that:

: affice
TN loney of the High Court ot ive Lo
affic for the ¢ G appolntment or until
appeintment s ed by the President acting on
dvice of the Judicial Sevrsice Commi Gan !

Aot hey formal  inteference by the Executive on Lhe

Judiciary and a clear caontracdiction of the doctrine of

pavation of powevrs ism the Executive Prevogative of meyv oy,

This is the anly  authovity under the constitution for the

antulment of & specific Judgement. but it apevates only ageinst
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convictions and/or sentenc in eriminal Ry it the

ident  may  pardon & person comvict of  an  offence,

pastpone execution of a sentence either for an indefinite or a

acifled peviod, substitute a | averye  form of punishment ,

av vemit the whole ov any pavt of punishment oy of any penalty

av forfeit othevwize due toe the government. on account  of such

an office. (9) If & parvdon is fr that is not subject to

conditions, its effect is tao anrmial  both the guilt and, if

I

theve ha e ¢l

alveady been a convinetion, any sentence FNi{{=Iax

following upon that. Thaough LITICL cnnab:ly e limitation upon

the Judicial power executive clemency is  not except when o

for  power . The State ought toe have power to parvdoen Lhose

aoffending against it. and in granting parcon or veprieve the

of which he  is

an ehalf of

dent. merely ac

head. Moreover the prevogative

of mevrcy .,

A for the exercising of easch obther’s functions, Lhig

&) ther s noe provision

not appeay  on a grand s

dtution for administrative Lribwnals,

in the cons

A for  the few exceptilons menticoned ealiev on, it

submitted that theve is to some aextent. a stvict adhervence tao

Lween Lhe Execurive and

iar of

the doctyi ne of separ

the Tudiciary,

(o) Legislatuve and Judicisyy

he i

ion will be between the vyelatlon

L.astly L
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the Legislature and the Judiciavvy. There i & astvict

acdherence to the doctyine of sepavation of powers with vegavd

to the first aspect of the doctvine. The twoe ovgans  ave not

affed by the same pevason ov Lody of peveons.

and aspect of the doctrine howevey ,

With vegavd to the sec

field af

Lheve what, ey b called an ineviatible
intevrvaction between the LwWwoe organs. The Fambilian Pavlisment

Like the RBritish one ¢ Legislature SUupyemacy G ET

cle

ongs of the Court it deems  to e contvary Lo

in the Ca of 4.6  Thixton

pubrlic policy. This was

(10). The decisicon in this ca was alteved by the passing of

Lhe Immigration andgd Deportaticn (aAmerndment) act of 1967,

As Wwith vegard to the function aspect of the doctrine itf

carn e contended that theve is ne viclation of it. This is

based on the authovity of the ¢: like the case of Ex-Parte

Naluming Mundia . (211D This vaised the Constitutional

af  the extent of the High Court’s

dicticn  in

relatiorn to the affaive of the National as Caunsel fov

the applicant arvgued that Lhe couvts had powers Lo exere

Jurisdictional control over the National Assembly and that

Lhey ave noel prevented byv  Pavliasmentary priviledges, The

dudiciary made Lt clear in this that it did not have

powey  to interfere with the exclusive Jurisdiction of the

National Gssendly in the conduct aof  dts oW internal

proceedings, and  Chat the duty of the Judiciary was not Lo

make law but to addudic

Indeed Judges do net formulate
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certain laws but these ave procedural and do not  ilnwolve veal
cdepavtuve from the doctyvine of sepevaticon of powers.,
warth menticoning is the fact

o e

ancthey i

ue  of interest

itgelf as  acourt Lo

that Pav ) iament Can somet Dmes LD

adiudicate cevtain i concerned with the intevnal affaivs

refarved Lo

This was made ol

of the House .,

atave ., The came  about acatse  of  the disciplinary

Mr . Nalumine Mundia who was a memder

procedure  taken agailns

of the

which can throw lLight on this

bl . The othey ca

The Peaple ¥  Soeakey of the Natlonal

e ls Lhe o4

cembsly . Ex-Pavie  Nkumbsgla J12). an ovdey of mandamuis was

divected at  the Speakery and 1t was held that the speaker was

not. pyotec by Pavliamentary priviledg from performing a

ditngs of the National

sthutory function, outside the pro

semb Ly o lnposed on him by the constitution.

siubimitiec

e b

agpart from all thes

ween the lLegislatuve and the Judicliavy, theve is  ne

antial viclation of the doctvine of ¢

pavaticon of powers.

From the above 111 it can be seen that the

Tambxian constitution of 1991 does the doctyine of the

sepavation of powevrs but not propounced by Montesauieu .

m
&
Pod

Theve is a high incidence of overlapping of personnel between
the three organs of government . The functions of the three

wlt

aof government ave noet cleavly devmavcated,

a memnber of  one ovgan (executive) can also play a major vole
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&  clear

in  another ovgan  (Legl altuyve ), However , theve

ture and

demaveation between Lhe velaticnship of the Lot i

the Judiciavy.

on of the doctyine of the sepavation of

The non observvati

ified from the fact

Just

AL e

powers as propounded by Monte

that the machinery of government has become s L hat

the major ovgans of government. need asome interchange of duties
Lo compliment  each ol hey The Pavliamertary Bills.  for

by wmenbers of  the Cxecutive, by

@xEND e,

in thely particular

lonals

pacple  who arve aned  profe

tods usually arvaued, i

fields, The interchange of clut i

Lo work smooathly,

inevitable if a modey e govey nment.

In  conclusion, one  would Wit that when the Grvgans of

dgoavermment. arve considered in the congtitution of 1991, it Can

e clearly

é,

et Lhat  the Executive arm of sgovermment has

powerful  contral in the ather argans  of goverrnment It can

L

evern e se ) f . it

id further that evern it the Executive it

the President who haolds the whip  hand  as shown in article

that "the Executive power of the Republic

Lo the

of  Zambia sha)l Ve in the President and, sk je

Ltution, shall be GxXevclse b

rong  of this cons

ather provi
him eithey divectly or through  officers subrordinate te him, ™

ALl this boils down to  the fact that the Famby s Constitution

of 1991, since Belng  enactecd arne 24th fugus 1991 .  he

QY LITIC G

crveat.ing  an amuipotent

Lots ]y

ident,  whe Powers  can send & cold chil in one’s spine
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that the

I ghort the whole avadment amounts

a potential  dictataor

bution of 1991

Tambslan

impovtant oguestion one

whao ils armed toe the teeth, and the mo

of  the

has  on the libevties

ask is  what effect this

individuals. One would delare that the futuvre of individual

courntyy is  wvery dark. This is bec

Libevy it ie

will alwavs be at the mevey of  one man  who

liberties

Ly emendous powers If the future iz going teo be by ight the

be placed in other organs

ENOrnouSs Dowey ¢ iven to one s T Hi1N

Litution which will provide

of government,  in the Fambian Cone

avy checks and balances,

the nece
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Refev  to  Grticle Blla)y and (b)Y which rye

at.iconal fAssembly to what 1t can do and alsao
Av e B8 Wwhich controls the life of the
National aassenkly .

The Weekly Post (Special Edition) of March 19, 1993
[19s8)] =.J.7 1

fAvticle 92(1)

article 9401

Chaplter 45 of the Laws of Fambia.

Chaptey 5S4 of the Laws of FTambia.

Supreme Couvt of Tambia, Jjudgement numbey 2 of 1994,

avticle 59 of the 1991 Constitution

(19671 2.7.% 21
(9711 H.P 226

[1970] H.P. 4

£y

drots

Lhe
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CHAPTER &

This chapter will concern itself with asuggestions on  how

the future Repubdlic con

dtution  of Zambias sshew 1l

observe the doctrine of pevation of powers .

RBefore praoceeding, it i fundamental to say something

about. the natuve of & constitution in general .

A oconstitution jw the fundaments] law  of the land ., P

constitution im  a mode of oveganising a  at

e

ate  andg

aover Tunent ALl ovgans of a

Le derive  their powers fyom

the constitution. It s, in other words a  body of fundamerntal

PYIinciples

according to  which oo @ ilm sbvuctuved, frey

action by any avgan of  the state the

does not comply with the

constitution e irwvalia. The cons

dtution  in this sense

distvibutes

Powers Lo all the avgans of the =

T alaso

ensures the fundamental Liberyt]

af  the citizenry. Thus the

source of power s the people. Tt must be the people’s power

s

Aty Gdovey runent ie a moclern avaanisat Lo i e Now Deaple muy

d@mocrﬁtioally governed It this modern ovganisation the

People are the masters.

The doctyine of gepavation of poweys i nece

the

following v

SIS

VEYY  mch
@ among the thy

T of  powers
anc = vicion that exi
affaive by the Lhree oy

2 W)

The doctyine
iﬁt”Yf®T@N¢@$

managemneant

hred

Separat ion of PawWers ey

that power is not ves

et
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1 one PDeyEGn.

in one body., or indee

Hence  the doctyine the linchpin of demccracy that

TSy checks and balances, anc  beats bureasdyacy  and

dictatovehip.

When leoking at  the aspplication of the doctyvine  of

revation of powers in the Fambian Constitution of 1991, it

b spavaticn of powers has nob

impoytant  to nete that

& vigid

been possible. instead it  has been found that the thvee organs

e co-ovdinated. as Wade and Phillips have

of  government m

vemar ked:

“the value of the doctyine @
upor: the checks and balane of the thrvee organs
. aeswentlal lo preventi arn abuse of the encormous
power which ave in the hands of the vulers .

in the emphs

The main ve

Wwhy & complete pavatiorn of power is not

wogovernment has

machinery of

intvicaete that the major covaans of governme treecl

ECE interchange of it ie ¢ compl iment  each ather .

Newverthele Tt Lhat the doctyine is of no

use and velevancey in  that it

L he preventicn of Lyrannty t?"'/ the conferment of too

amph

in one person ov body.

much Dowey

It

bear  obhsevved in the

twa  chaptervs that the
LZambian constitution of 1991 cleavly divides the ovgans of

government. intoe the Executive, Legislature and Judiciavy ., The

constitution of powers  but nobt  in oa

<)o

RN Ly opounded Ly Mantesaulewn Quy & im
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LLong on how  the

therefore here is Lo come wup with sugge

dtuticon should enhance the doctyine of

future Republic cons

d oam  fallows:

The doctrine will procees

sepavation of DOWEEY

ot bthe Executive., then on the

firvaet 1t will be centrec

Tt is  preopesed that the Execurive power of the Repub ] ic

Led in the Republic

should contirnue belng ves an President who

anc of  Goverrment .  an  Execublve

should be the Head of

styong goverrment. . The curvent

&

Presidenc Yo @TELIY G

dtuticon, that

provigion undey aArticle 25 of the 1991  corns

tevery Pre dent. shal hold office for a peviicd of five vears

ancd  that "no person whoe holds or has held office President

For  twe terms of  five veavs each shall be eligible for re-

election to  that office." should be provided o the

oy

future constitubtion of  the countyy. The

veconmending Lhi due to the following vea

(i)Y Revond thes twe terms a President Decome

T tution.

Lo allow

{1i) & two-~five vear tevm is appropy iate so

athev citizens a change to reach that high national

Dosition,

A further rvecommendation that we wsould like to make is

to  the appointment of minlsters to help the

havge of his executive function.

A46(2) of 1991 constitution declare that “eppointment to  the

affice of Mini

shall  be made from smong  members of Lhe
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that ministers should contire

Natiornal assenbly." We BT QR

2 EY S C TS whe

@

Belng appainted b Lhe President, but only tho

mxly  should be appainted

ave not membevs of  Che Nationa

g, Further Pavliament should vatify  wsuch

Crines

ident . The following ave the ves

appointments by the Pre

s whould be  appointed v o

why It is proposed Lhat ministe

cutaide Parvlisment .

Appeintment.  of  persons from outside Parlisment wets 1o

ident a wide spectyum of choice which would

allow  the Py

include techrnooyats most of  whom invriably  shun politics

although they have the calibre for government administration.

such  an  appolintment would avoaid & situation of  dual

allegience an the pavt of the Minister towrds Ltuency

where Ministers favour

he Ministery, leading to ins

ancl

ibution of resource

ltuencies in the distr

CaQng

—

ituerncy are Bound  to e

[

The Ministry  and g

e GOt

adversely affected by a Minister wha alwavs attends Pavliament

and thus has noe time foy his Ministry and corst ibuen

from outside Parvliament

Fuvythermore, appeinting ming

will avoid the embarvasing situastion of divulging confidential

his

whao  has Los

government.  infovrmation by & mind

povtfolio and become ovdinary member of pavliament .

A cabiinet which s part. of  the Executive canmot at the
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game Lime be part of the Leglalatuve because doling soe would

ion of ey B,

unclermine the doctyine of

The catrinet should be individually and collectively

sonsible ., accountable angd answevalb:le  to Pavliament as  this

i the ba af  Pavliasment demcovacy. & cabxinet minister

showld ves

sgn his povifoelic If a wvote of ne confidence has

XLy R

agalnzt hiom by the National @

{11) Legislature

Pavliament should be  the highe leglalatuve boady in  the

land. It should enjoy complete freedom from the Executive

ancl, & Lhe people sitative  ovgan, 1t should have the

Y ERY 62

freedom to legislative ovgan, it should have the freedom to

legislate foyr the gaoa  of L he Repub:lic without aTrY

interference from any other ovgans of  govevrnment . Tt s

i

furthey that Pavliament should e slish commitbe

varding  to  the vav ious  ind Lo monitar the

pevformance of the ministries and cabinet ministers should

answerarle individually and collectively to Pavliawent through

these commitbtees ., I order

SLaa that the conmitiees anhanc

Y

e bhat they have more inve

igative  authovity to  dischavge

theilv functions. In addition, it is sugg ed that the status

of chaivmen of  Pavliamentary committ should e higher than

that of Cabinet Minis Pavliament shoeuld have the

following powers:

{i) Lo lmpeascn the Pre: srichact
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comuission of a Criminal offence v violation of the

constitution:

(iin Lo vemove the President, Cabinet Ministers

itutional office such a5

othey official haolding cons

the Chief Justice, Supreme Couvt and High Court Judg

by a vote of rno confidence for incompetence:

(111) to approve the national budget and make ad justments:

(iv) Lo serutinise public expenditure as well as Defence

constitutional and special expenditure;

(v to vatify the doclavation of a

atte of emer Gency
arcl @ pPYove lhs exb et lon;

atify the country’s foreign policy and

internaticonal treaties Lo be entered on Breshva L F

af the country.,
(vil) Parliasment should ratify all appolntments o
independence i

constitutional offices whao

guayanteed by the constitubion.

(wiil) Parliament should have power to diassolve

The Vice-President anct Cabrinet Ministe

Pavliament and the Vice~Pre ent should be

RIS E- S T in the House .

The Judicial power of the Republic should continuve  helng

vested in the Judiciar

The independence of the Judic

Y'Y
sghould be  malntained as well as  ite HLIL GG In ordey tao

ensuye  that therve ig  total sepmavation of POWe among the

Lhryee main COV G TS aof  the

e namely  the Executive,
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fure and  Judiciary. this latter organ should be tyuly

Litutional g f ergniay s st

ZRNEM COTE

SULCTICOU S | The pye

guiarante of  Judicial independence weve adequte. but  the

feguards and guarante woeuld be morve meaningful and stongey

it the Judiciavy was made autonomous.

The Judiciavy should be de-linked from the Mini af

Legal affairve in orderv to ensure true autonamny and sepavation

of powers, The Chief Justice, Deputy Chief Justice., Supreme

anc  High Court  Judg should be appointed by  the Judicial

sion but such  appointments should  be sudy Jected

BV LG Commis

e vatification by Pavliament . The Judicial Sevrwvic

Commlssion shoeuld e  an independent bady  which should be

conagtituted and answerable to Parliasment. The appoeintment,  of

the Chief Justice., Deputy Chief Lce, Suprveme  and  High

Caurt Judges by the Judicial Service Commission would  serve to

erhance the independence of the Judiciarvy In  that the Chief-

and  the Judg waoulad  not owe  alleglence

(e Ty

individual . but arily to the anc  the Reput:lican

constitution., Further ., it would in & real Sense , ensure the

!

wwavat.lon of powery amoeng Lhe govevrnment. ovgans. The office

of & Judge should not e  abolished while there s &

Live offlce holder, and e should  only be ryemoved

found

by Pavliswment passing a vote of ne confidence in the

warting, for inability to perform the functic

aov for misbehaviour ov incoenpetence; but

autlined in article 98 of Lhe 1991 €T

dtution should be

followed when the gue

orn aof vemoval of a Judge is in
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It is hoped that the above

lons Will o help to

enhance the doctyine of pavation of powers in Fambia, in

ovder to  protect the Ciltizenry againast the ab of their

fyeedons

arnct  vights by the Execulive specially. The vyole of

each ovgan should be c¢learly defined in order to ensure that

Lhe doctvine of true che

angd balances net  only

satab] lahed but s seen to work.
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