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CHAPTER ONE.

Abstract.

Human rights are under attack every day in countries in Southern and Eastern
Africa. Under pressure to deal harshly with the rising levels of the crime wave,
police inflict torture and ill-treat criminal suspects in order to obtain a confession
Jfrom them.

1.0. Introduction

In criminal proceedings, the prosecution alleges certain facts in the indictment and
the defendant is called upon to plead to the indictment. If he pleads guilty, he
admits that he is guilty of the offence as charged in the indictment, but not
necessarily that all facts related in the dipositions or statements tendered in support
of the charge are true'. On the other hand, if he pleads the general issue (that is, not
guilty), he denies all the facts and thus raises the issue whether or not the facts
alleged in the indictment are true. Accordingly, a defendant who pleads not guilty
casts upon the prosecution the burden of proving that the material facts alleged in
the indictment are true- Woolmington v. DPP.? In general, as long as the evidence
sought to be tendered is relevant, the court is not concerned with how it was
obtained- Kuruman v. R.® This position of the law was restated in the Zambian
case of Liswaniso v. The People.* This practice has given the police and other law
enforcement officers an incentive to continue torturing suspects because they know
that even if the court will throw out an involuntary confession, any evidence

obtained as a result of the said confession will be admissible. This becomes

' Halsbury’s Laws of England, vol. 11, para. 353.p. 193
2 (1935) AC 462, 475

*(1955) AC 197

* Supreme Court Judgment # 58 of 1976



apparent especially when the police have arrested a suspect whom they strongly
believe is guilty and there is an enormous temptation on their part to solve the crime
by forcing a confession. This is exacerbated by the deep-rooted practice of
conducting investigations in secrecy, thereby exposing the accused to excessive
pressure from the police.

The abhorrence of society to the use of involuntary confessions does not only turn
on their inherent untrustworthiness but also on the deep-rooted feelings that the
police must obey the law while enforcing it so that in the end life and liberty can not
be as such endangered from illegal methods used to convict those thought to be

criminal as from actual criminals themselves.>

1.1. The Mwavi Ordeal and the Boiling Water test.

This conflict has been dwelling in the society from pre-colonial times up to the
modern era. In pre-colonial times, the use of ordeals to determine the guilt of the
accused was a system of administration of justice which permitted the prosecution
to trust habitually compulsory self-disclosure as a source of proof.

Under the mwavi ordeal, mwavi was obtained from the bark of a tree and was a
fatal poison unless vomiting occurred. The suspect was made to take the mwavi,
and, more often than not, death followed. In the boiling water test, the suspect was
made to place his hand in a container of boiling water, and to take a stone from the
bottom. If his hand was found blistered, (a common phenomenon) this was a clear

indication of his guilt.

’ Rita Nachula (1981/1982) Analysis of the Law Relating to Confessions.




In all these instances, the aim was to procure a prior statement from the accused
which comprehended an admission or declaration by the accused of the facts
pertinent to the issue which, in connection with other facts tended to prove his guilt.
Thus, through these ordeals, torture and inhuman treatment was administered by the

prosecution in order to secure an acknowledgment by the accused of his guilt.

1.2. Contemporary times.

In contemporary times, an experience in the interrogation rooms reveals torture and
ill-treatment of the accused, which acts are at variance with the law. Today, law
enforcement officers routinely torture suspects, family members and witnesses not
only to solve crime but also for the unknown motive of assuring the public of police

effectiveness- whether the person charged is guilty or not.

1.3. The Zambia Police Service.

In Zambia, the Zambia Police Service is established by the Zambia Police Service
Act® It is mandated, in and through out Zambia, to preserve peace, prevent and
detect crime, and to apprehend offenders against the peace.” From that provision, it
can be discerned that the intention of parliament was to create a society devoid of
injustice, a society in which incidents of brutality, whatever the source could be
non-existent. As such there is a duty incumbent upon the police officers in the
performance of their duties to respect and protect human dignity, and to maintain

and uphold the human rights of all persons.

® CAP 107 of the Laws of Zambia.
" Ibid, Section 5



However, it is an open secret that torture, inhuman and degrading treatment of the
accused are common and unfettered. Torture appears to be the favuorite tool used
by the police officers and other security organs to extract information from the
accused®. This is despite the express prohibition of torture by the Zambian
Constitution, statutes, and international instruments.
Few people will deny that the extent to which human rights are respected and
protected within the context of criminal proceedings is an important measure of a
society’s civilization. The goal of the criminal procedure is to protect the criminal
defendant against police misconduct and prosecutor abuses. It cannot be denied that
the police officers are entitled to question any person in order to determine whether
there is reasonable ground to suspect any person or persons of complicity. But the
persons questioned are under no duty to answer, still less to attend at a police
station.
In spite of all these safeguards, contempt for human rights remains embedded in the
Zambia Police Service whose police officers routinely torture ordinary citizens as
part of crime investigations.” Both regional Non-governmental Organisations and
Zambian human rights groups confirm that the police use torture. One such case
was reported by the Legal Resources Foundation (LRF) and it revealed the
following...

“...the police officers then raided the house and beat up everyone in it

including children and threatened to shoot them. One police officer pointed

a gun to my head while the other pointed another gun on my chest. The two
police officers loaded the guns with bullets in my presence. T hey asked me

® The Role of Lower Courts in the Domestic Implementation of Human Rights, by Prof. A.W.
Chanda. .

° Report by Amnesty Inernational: Zambia: Policing on Zambia, sometimes fatal, seldom fair. 25%
May, 1999,




to tell them where the alleged illegal weapons were and the whereabouts of
the accused (husband) failure to which they would shoot me. One of the
police officers undressed me, alleging that I could have hidden the gun in
my buttocks...”

This is a clear indication of the gravity and extent to which the police officers can
go in order to procure a confession, and this cannot be denied the nomenclature of
torture or degrading treatment which the Zambian Constitution prohibits. The treaty
on the Convention Against Torture (CAT) to which Zambia is a signatory defines
- torture as;
“ Any act by which severe pain or suffering whether physical or mental, is
intentionally inflicted on a person for such purposes as obtaining from him
or a third person information or a confession...when such pain or suffering

is inflicted by or at the instigation of or with the consent of or acquiescence
of a public official or other person in an official capacity. "’

Although the tenor of the various and respective statutory provisions are succinctly
elaborate and of non-compromise, torture has continued to be widely practiced by
state agents. The police, in so far as they have powers to interrogate are prone to use
this practice on suspects. This becomes especially apparent when the police have
arrested a suspect whom they strongly believe is guilty. This is compounded by the
fact that most of the interrogations are done in secrecy thereby exposing the accused
to excessive pressure from the police. In fact, freedom from torture is the only right
in the Zambian Constitution which has no exceptions. Suggesting otherwise points
to a serious gap in the understanding of both the local and international law and it
only indicates that human rights are privileges that can be granted, and therefore

taken away by the state.

' Article 1 of the Convention Against Torture (CAT), 1984.



In order to prevent the police from violating the very rights that they are supposed
to protect, through illegal and excessive use of violence and force, it is imperative
to remove the incentive to commit violations of human rights. In the light of the
legacy of the accusatorial system of criminal justice which has SI'J.bﬂy obliterated the
difference, and successfully substituted rule by law for rule by caprice, it becomes

apparent why the subject is particularly worrisome and worthy investigating into.

In the light of this, Chapter One of this work will be dedicated to giving the basic
tenets of the criminal justice system.

Then Chapter Two will bring to light the various cases that have been adjudicated
upon by the courts as well as those reported by other human rights groups.

Against this background, Chapter Three will give a succinct explanation of the legal
administration of confessions.

In order to give this piece of work realism, Chapter Four will be founded on
analyzing the data collected from police officers and detainees.

Finally, Chapter Five will give practical recommendations, suggestions and

solutions to the problem at hand.



CHAPTER TWO.

2.0. Introduction.

This chapter of the dissertation is especially dedicated to exposing the torturous
activities perpetrated by the law enforcement officers in their egoistic pursuit of
obtaining self-incriminating statements from the accused. Such a statement or plea
of guilty at the trial is an express and conclusive admission of the offence in respect
of which the plea is made, for the purposes of that trial, and dispenses with the
necessity of proving the facts alleged, in the count of the indictment. Although it
will be appreciated that torture is prohibited not only under the Zambian
Constitution but also in International law, and that there is no situation under which
torture is justified, whether in war or under a state of emergency, a case study
reveals that the vice is nevertheless the favorite tool used by the police to extract
information from suspects. !

Zambia’s democratic dispensation has, at the heart of it, a constitution and a bill of
rights. But making that a reality on the ground is, in more ways than one, more
difficulty.' Balancing human rights implementation and balancing access to human
rights is a challenge, which confronts the government on a daily basis, particularly
where the right to security of a person is involved. The right to security of a person
includes the right to the following;"?

(i) to be free from all forms of violence from either public or private sources,

(ii) not to be tortured in any way, and

"' Zambia law journal, vol.13, 2001: The Role of Lower Courts in the Domestic Implementation of
Human Rights. By Prof. A.W. Chanda

'* The Human Rights Observer, vol.3, 2000; Failure to Respect Rights of Suspects and Accused. By
Laura Pollecut

" Ibid. 9




(iii) Not to be treated or punished in any cruel, inhuman or degrading way.

These rights apply equally to all citizens-even those who are suspected of crimes.
However, under pressure to deal harshly with the rising levels of crime, suspects are
ill-treated everyday, thus negativing the very essence of human rights. Few people
will deny that the extent to which human rights are respected and protected within
the context of criminal proceedings is an important measure of a society’s
civilization.
In criminal proceedings, if the defence pleads guilty, he admits that he is guilty of
the offence as charged in the indictment, but not necessarily that all facts related in
the depositions or statements tendered in support of the charge are true.'* Where a
defendant pleads not guilty in a criminal trial, the general principle of the common
law is that the prosecution must prove his guilt beyond reasonable doubt-R v
Podola."’ Accordingly, a defendant who pleads not guilty casts upon the prosecution
the burden of proving that the material facts alleged in the indictment are true. In
Woolmington v DPP,'¢ it was stated:

“If, when the judge has heard and considered the totality of the evidence,

and he is not satisfied beyond reasonable doubt as to the guilt of the

defendant, he is entitled to be acquitted, for the prosecution will have

Jfailed to discharge the burden which lies upon it”.

In general, as long as the evidence sought to be tendered is relevant, the court is not

concerned with how it was obtained-Kuruman v. R.!” This position of the law was

" Halsbury’s Laws of England, vol.11, para 353,p193
'*(1960) 1 Q.B. 325

'©(1935) AC 462,475

"7 (1955) AC 197



restated in the Zambian case of Liswaniso v. The People'® in which the Supreme
Court held that illegally obtained evidence is admissible as long as it was relevant
to the issues before the court. This practice has given the police and other law
enforcement officers an incentive to continue torturing suspects because they know
that even if the court will throw out an involuntary confession, any evidence

obtained as a result of the said confession will be admissible.

This is exacerbated by the deep-rooted practice of conducting investigations in
secrecy, thereby exposing the accused to excessive pressure from the police.
Though a judge will not admit involuntary confessions, this comes up late in the
system when the suspect has already been severely tortured.'” This practice, which
is well engrained in the criminal justice system, gives the police wide latitude to
commit all sorts of improprieties and irregularities with no independent person to
check on them. Even though the Zambian Constitution prohibits torture®’, it is
apparent that members of the police regularly use excessive force when
apprehending, interrogating, and holding criminal suspects. Both regional non-
governmental organizations and the Zambian human rights groups confirm that the
police use torture. Allegations include the police pouring a highly corrosive
substance on to the genitals of a detainee, stripping a woman naked and lashing a

woman with a hosepipe.?! In the absence of justice for those who torture, and

** Supreme Court Judgment #58 of 1976

' Chilombo Bridget Mwaka (1988) Police Powers and its Impact on Human Rights.

% Article 15 of CAP1 of The Laws of Zambia (The Constitution of Zambia)

*! Amnesty International: Zambia: Policing in Zambia: Sometimes Fatal, Seldom Fair.25% May,
1999.




without the political will for change, suspects will remain terrorized by the very
people put in place to protect them.

2.1. Some Cases Reported by Human Rights Groups.

Cases of law enforcement officers torturing suspects are not only rampant and
prevalent in Zambia but in other nations too. Amnesty International had this report;
“As evidence of torture and wide spread cruel, inhuman and degrading
treatment mounts, it is more urgent than ever that the United States of
America government brings the Guantanamo Bay detention camp and any

other facilities it is operating outside the USA into full compliance with the
international law standards. %

In one case, the air conditioning had been turned down so far and the temperature
was so cold in the room that the barefooted detainee was shaking with cold. On
another occasion, an FBI agent wrote;

“I entered in to an interview room to find a detainee chained hand to foot in a fatal
position to the floor, with no chair, food or water. Most times they had urinated or
defecated on themselves and had been left there for hours. ">

Such and other heinous, torturous, inhuman, cruel and degrading treatment of
suspects have flouted the criminal justice system as techniques of extorting
confessions from the accused. It is a common practice for law enforcement officers,
in their efforts to gather evidence, to use all means of force on the accused to obtain
a confession that she or he committed the alleged crime. This is done,
notwithstanding that the practice has been outlawed by international and domestic
legislation. Zambia, through its law enforcement officers, has neither been an

exception nor an inactive participant in the unbridled abrogation of the fundamental

and non-derogable right not to torture.

*? http/amnesty.org.
% Ibid

10



Hartman notes, “when the police misuse and abuse their power over others to
become the criminals they are sworn to arrest, the rule of law is reduced to the rule
of terror and violence.” The Jesuit Center for Theological Research (JCTR)
observed that in November 1999 the United Nations Committee Against Torture
expressed concerns at allegations of continuing, widespread use of torture and
apparent impunity for perpetrators. The Committee noted that the government had
agreed at a prior Committee meeting to incorporate the crime of torture in the
criminal code. Yet police officers routinely tortured suspects in criminal cases,
family members and witnesses.”> One of the cases reported by the JCTR is that of
Cairo Daka who was accused of stealing from his employer. He was tortured to
death by police officers who allegedly used a long iron bar to beat him during
interrogations in order for them to extract a confession from him. His wife alleged
that in two separate incidents, the police abducted her, undressed her, and beat her

with a whip and then tied her to an electric pole and further threatened to shoot

her.?® All this was aimed at obtaining a statement from her implicating the husband.
Another case is that reported by the Legal Resources Foundation. The case revealed
this...

“...The police officers then raided the house and beat up everyone in it including
children and threatened to shoot them. The police officers asked for some
information on the whereabouts of the accused (the husband). The victim (the wife)
said one police officer pointed a gun to her chest while another was pointed to her
head. The police officers loaded the guns with bullets in her presence. They asked
her to tell them where the alleged illegal weapons were, failure to which they would

? Hartman, M.E. (1977) Protection of Human Rights Through the Criminal Justice System.p.166
% http/www.jctr.org.zm: Torture in Zambia Police Cells (1* Quarter of 2000)
26 1.

Ibid

11



shoot her. One of the police officers even undressed her alleging that she could
have hidden the gun in her buttocks...

Thus, it is apparent that although the law enforcement officers are charged with the
responsibility of maintaining law and order as well as protecting life and property, a
back load of inquiries reveals that the police officers often abrogate this statutory
obligation by subjecting the citizens to unlawful and extra-judicial torture.?
Another report by AFRONET revealed... “In the early mornings of January
1,1997, a group of some 15 police officers begun to torture the Zambia Democratic
Congress (ZDC) leader, Dean Mun’gomba. Among the torture methods alleged to
have been used are electrical shocks to his handcuffs and the application of burning
cigarettes to his arms and legs, to make him implicate Dr.Kenneth Kaunda in the
failed coup of 1997.A medical doctor later confirmed bruising and burn wounds
which Amnesty International had judged to be consistent with the torture

described.'®

The same report alleges that Corporal Robert Chiulo died in the week of December
7 at Maina Soko Military Hospital. Another person who deposed to having been
tortured is Major Bilex Mutale.?” He told the court that police officers threatened to
report him as BID (Brought-In-Dead) to the authorities if he did not co-operate.
Other victims who gave accounts of the torturous activities by the police officers

include Captain Jackson Chiti, Major Musonda Kangwa and Captain Steven

* Legal Resources Foundation (LRF) news #32, October 2001; Police Torture Suspect’s Wife to
Death. By Madube Pasi Siyauya.
* www.kubatana.net/htm

» http/afronet.org.za: Torture under the system of emergency.

12



Lungu.’® Despite a public call on December 7, 1997 by the Human Rights
Commission for the prosecution of the police officers who allegedly committed
torture, and who had been publicly named by their alleged victims, no apparent
steps had been made by the authorities to bring to justice those responsible. This
seriously negatives the duty to protect and respect human dignity. The preamble to
the Universal Declaration of Human Rights (UDHR) to which Zambia is party
states, “recognition of the inherent dignity and of the equal and inalienable rights of
all members of human family is the foundation of freedom, justice and peace in the
world.” Thus there are no circumstances, which justify the police, or any state agent
hurting or humiliating anyone using such methods as;

(i) torturing prisoners or subjecting them to beatings or other pain in order

to make them confess, or
(ii) beating suspected criminals after their arrest, though it is acknowledged

however that reasonable force may be used to detain such a suspected
criminal who resists arrest.

The Criminal Procedure Code provides, “if a person forcibly resists the endeavor to

arrest him or attempts to evade the arrest, such police officer or other person may

931

use all means reasonably necessary to effect the arrest.”” Notwithstanding such

and other procedural safeguards, today members of the police and security forces
regularly use excessive force when apprehending, interrogating and holding
criminal suspects. Beatings and other mistreatment by the police officers are in
most instances not subject to serious investigation, and offenders are rarely
disciplined or prosecuted. In another Zambian case of January 1994, two police

officers repeatedly beat the suspect to death, but there were no reports that the

30 .
Ibid
*! The Criminal Procedure Code, CAP 88 The Laws of Zambia, section 18 (2).

13



alleged offenders were prosecuted.”’> Thus the legally and authorized use of
reasonable and necessary force in criminal proceedings has transcended into regular
and excessive torture of the accused as well as suspects by the law enforcement
officers.

It is because of such and other abuses that the court stated, in Zondo v. R*® that the
basis upon which evidence of an incriminating statement is excluded in the absence
of proof of the condition of admissibility is not that the law presumes the statement
to be untrue in the absence of such proof, but because of the danger which induced
confessions or admissions present to the innocent and the due administration of
justice. That danger has been aptly pointed out by Professor Wigmore, “the real
objection is that any system of administration which permits the prosecution to trust

habitually to compulsory self-disclosure as a source of proof must itself suffer

thereby morally.**

Ramsay Clarke cites a case where two young girls were brutally murdered and
dismembered. Having been tortured severely, the accused made a full confession,
pleading guilty to the crime. Less than a year later, the man who had pleaded guilty
and was sentenced to life imprisonment was set free. Evidence disclosed that it was
physically impossible for him to have been present. Instead, another man, arrested
on another charge was shown to be the murderer.”

This demonstrates clearly that the question of confessions is a serious one, which
should not be treated lightly by both the magistrates and other law enforcers

because a confession which is wrongly admitted could bring about such unfair

32 Op cit http/amnesty.org

% (1964) Supreme Court Judgment of Northern Rhodesia.p.102
34 Wigmore on Evidence, vol.4, section 2250

¥ Clarke, R. Crime In America.p293
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results that it could hinge on the very foundation of justice. Professor Muna Ndulo
observed, “confessions are condemned from the point of view that the techniques
(torturous activities) of eliciting confessions inevitably leads to unfairness and
abuse of other rights and that the rise of confessions encourages the police officers
to carry out shoddy investigations.”*® Many confessions are challenged on the basis
that they were obtained as a result of the accused being tortured or beaten by the
police. This is not a new subject, for the history of confessions is full of torture, lies

and treachery.’’

2.2, Cases Adjudicated upon by the Courts.

In Miranda v. Arizona,’® the supreme court of the United States dealt with more
than one such case. In Zambia, the most notorious ground for the challenge of most
confessions is that the appellant was forced to make a statement as a result of police
beatings. In Chigowe v. The People®, the accused alleged that he was beaten and
as a result sustained injuries to the ear. In Imusho v. The People,*’ the confession
alleged to have been made by the appellant was objected to on the ground that the
appellant had been forced by beatings to thumb print the statements. In fact, there is
a plethora of case law which deal with this problem, but as Judge Kabazo Chanda
indicated, the best illustration of police brutality and torture on the pretext of

extracting a confession is to be found in Chimba v. The Attorney General."'

’¢ Zambia Law Journal, vol.5 (1973) Confessions: Tainted Evidence? By Prof. Muna Ndulo. p 102
7 Ibid p115

38384 US 436

3 Supreme Court of Zambia Judgment # 10 of 1977

(1972) ZR p77

' (1973) High Court Judgment # 5 HP 1154 of 1972
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In that case, each of the plaintiffs was removed from a lawful place of detention and
taken in a closed van to an unknown place where for periods varying between 7-10
days they were each held in separate, very small, empty, completely dark and dirty
cells with an earth latrine on the floor. Their clothing was completely removed;
they were half starved and given little or no food to drink and none to wash with.
They were each interrogated in a dark office on a number of occasions; under three
bright lights, threatened with death or mutilation and slapped, punched, and kicked.
They were photographed naked, and subjected to electrical shocks. The plaintiffs
had at one time held ministerial or other high office in the government but later
broke away from the ruling party to join the opposition party, and the interrogation
was designed principally to ascertain the source of the new party’s funds.

That torture and brutality in criminal investigations are perpetrated does not admit
of any doubt in the light of the preceding cases. The victim is always alone at the
mercy of the police and in such cases, no corroboration can then be made to the
claim of torture. In the Botswana case of Mosotho Masina v. Rex*’, the court
described the victim’s ordeal by nothing that he had been taken to,
“[A] Place at the entrance to their toilets and there made to undress, was
handcuffed behind his back and made to sit on the bare floor, a piece
of plastic bag being held over his nose and mouth which was removed
whenever he was near suffocation...”"
Thus the expectation is obviously that organs of the state will be exemplary in their
respect for these rights. A further expectation would be that any violation of the

rights enshrined in the constitution should attract heightened judicial scrutiny.**

An article by Duma Boko® reports a murder case of State v. Lebohang Khama in
which the accused stated that he was severely tortured by the police in an attempt to
extract a confession from him. He recounted how his private parts were squeezed

* Police Brutality in Southern Africa- A Human Rights Perspective. Ed. By N’gande Mwanajiti and
Pamela Mhlanga.

“Ibidp 5

“Tbidp 9

“Ibidp 9
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and pricked. He was strangled and severely tortured. Further, the same article
gives a case of Elvis Makgathe who recounted that the police fastened a thin, tough
and humanly unbreakable rope at his wrists. His trousers were used to tie his legs
together. He was repeatedly kicked and punched and continuously hit on the
testicles with an elastic band. While in the dark room, they told him they were
military intelligence trained not to waste time by asking a suspect idle question. As
such, they were going to shoot and kill him and have him buried in the mountainous
area where no person would ever find out. Consequently, the accused figured out
that to save his life he had to admit to having committed the alleged offence, thus he
confessed.*®

In the Tanzanian case of DPP v. Ephrata Lama and 5 Others"’, an employee was
arrested and charged with theft. When interrogated by the police, electric shock
cables wrapped around his body maimed him. He later died at the Muhimbili

Medical Hospital in Dar es Salaam.

Judge Kabazo Chanda reports of a Zambian case of 1980 when the most serious
attempted coup d’ etat took place in the country, led by the late prominent lawyer,
Edward Shamwana. It led to the accused being convicted for treason and sentenced
to death. During the interrogation of the treason suspects, more brutalizing acts
were committed by police, causing the deaths in prison of two of the treason
suspects. Those who survived the torture are today not in the same physical and
mental condition in which they were before arrest and trial.*®* Many other relatives
of the suspects were also taken hostage and tormented in order to induce them to

reveal the whereabouts of their relatives who were being sought by the police.

*® Ibid p12

*7 High Court of Tanzania, Criminal Appeal # 142 of 1989

* Police Brutality in Southern Africa-A Human rights Perspective (Zambia) Article by Judge
Kabazo Chanda p.193
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The Zimbabwean case of Mark Chavunduka and Raymond Choto v. The

Commissioner of Police & the Attorney General*’carries the point further ./n that
case, the accused were striped naked and their heads were plunged into water. They
were handcuffed and electric shock treatment was applied all over their bodies and
threatened with death. They were beaten on the sole of their feet, and in other
instances, their heads were stamped upon. Choto was slapped across the ears for a
long time so that one of his eardrums was perforated.

These practices have been perpetrated with impunity because one of the most
important forms of evidence in criminal trials is a confession. Indeed, this was
observed as far back as 1852, “when a confession is well proved, it is the best
evidence that can be produced.”® It is this importance of a confession that induces
the police to torture suspects at all costs for the sole purpose of extracting the same.
This is done at the expense, and notwithstanding that torture is an extreme violation
of the security and liberty of the human person and may directly lead to the death of
the victim as illustrated above. The uneducated persons are the most vulnerable to
abuse and brutality. For a lot of them what may amount to brutality may seem like
normal police business and goes unreported and undetected.>!

Though practical experience has vitiated the enforcement of the laws prohibiting
torture, it is well understood that police all over the world are institutions created as

vanguards against any physical harm to members of a given society. Thus in a
democratic state, the police are expected to blend firmness with conformity to rules
of natural justice and fair play. Paradoxically, the term “police” denotes a civil force

to whom the community or society has entrusted the duty of maintaining public

order, enforcement of the good conduct regulations, protection of life and property,

* Judgment # Sc 20/2000, Civil Appeal # 227/99
%% police Brutality in Southern Africa-A Human Rights Perspective pS5
3! Ibid.p.88
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preservation of law and order and the prevention and detection of crime.’?
Therefore, the role of the police service in the society is to administer to it and not
to lord it over it.

On the other hand, in countries where the executive wing of government has placed
the police force in its firm grip, as a tool for oppression and repressing the citizenry,
as the Zambian successive governments have done, massive human rights violations
take place.> Respective societies have conferred on the police forces far-reaching
statutory powers to enable them effectively carry out the afore-reaching statutory
and conventional duties. But this has given birth to torture as a result of individual
misconduct, encouraged by the institutionalized failure to hold police officers
accountable. This is further compounded with inadequate systems to control or an
outright refusal to recognize or respect both the municipal and the international
standards for human rights protection. The police, and ultimately, the governments
in Southern Africa, have failed to prevent repeated violations of basic rights by the
police. The right to freedom against torture and other cruel, inhuman or degrading
treatment and the right to personal integrity have all been eroded seriously and

rendered redundant.

Numerous cases in all countries in the sub-region show that police officers are in
constant breach of their own laws and guidelines as well as the international
standards which their governments are party to.>* Cases show that the authorities

have failed to take the necessary action to punish and prevent these abuses and that

>” Nick Blake (1981) The Police, the Law and the People. Society of Socialist Lawyers, London.
> Op cit, Police Brutality in Southern Africa. p 183
* Ibid p i
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