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INTRODUCTION

The Purpose of the Study

In many African countries, there are political problems. In trying to solve some
of these problems politicians do not in most cases accommodate contrary views.
This often causes people to flee from their homes and villages; sometimes
because they are involved in the conflict, sometimes because they are caught in
the crossfire between rival forces, or are in one way or the other affected by

the conflict.

By running away to a foreign country these people face a number of problems,
such as lack of shelter, clothing and food which are basic necessities in life and
under normal circumstances these facilities are available at home. The
circumstances leading to their running away from their own country do not
permit them to carry any material possession that they may have at home. What
this means is that their basic requirements have to be provided for by someone
in the country of asylum. What is the future of people who flee to Zambia in
this manner? To what extent is Zambia ready to admit asylum seekers, to grant
them asylum? These are some of the questions that this study attempts to

address.

Further, under normal circumstances movement of people from one country to
another is facilitated by being in possession of a valid passport and a visa, in
some cases. In the absence of such documents immigration laws may be
violated. In addition, even those who may have valid travel documents may not
have genuine reasons for entering a foreign country. For example, some people

may run away from their countries because of hunger, poverty, disease and so



on, hoping to find better facilities in their new environment. Under such
circumstances, how do we determine who is a genuine asylum seeker to be
accorded refugee status and who is a mere "economic migrant"? As it is in the
interest of International Law to ensure that justice prevails in such issues, a
number of International Treaties on Refugees have put in place an established
criteria which define who a refugee is. We shall look at these treaties in great
detail in Chapter 2 of this work so that we analyze the extent to which state

parties, Zambia in particular, are bound by such criteria.

Another point of interest that this research shall attempt to analyze in Chapter
3 relates to the status of refugees as regards fundamental rights and freedoms.
For example, when an asylum seeker has been granted refugee status, does he
come under the jurisdiction of the host country or is he under that of the
country of origin? In addition, some of the asylum seekers who are granted
refugee status possess good education and professional skills; are such refugees

allowed to work in Zambia?

Furthermore, it is a well known fact that one of the most important thing a
refugee looks forward to is to cease being a refugee and to become an ordinary
citizen of a country. Now, if for one reason or the other a refugee cannot return
to his country of origin, can he acquire Zambian citizenship so that he is able
to enjoy the same legal rights as an ordinary Zambian citizen? In other words,
does Zambian law recognise naturalization of refugees where necessary? In
addition, as a state party to the African Charter, Zambia is under International
Law bound to accord every individual within its territory the right to freedom
of movement and residence. In practice, is Zambia strictly observing this
obligation? We shall attempt to answer these questions by looking at the present

Zambian legislation and case law.



This study would be incomplete if some of the hardships that asylum seekers
and refugees are, more often than not, exposed to are not highlighted. For this
reason, Chapter 4 will attempt to bring to the attention of the reader some of

the traumatic experiences that asylum seekers and refugees go through.

Finally, having identified problems that refugees face and the inadequacies in
the present refugee law, it will be imperative to make suggestions on how the

law could be improved so as to lessen problems that refugees face.



CHAPTER ONE

1.0 REFUGEES IN ZAMBIA: A HISTORICAL PERSPECTIVE

1.1

General Description of Refugees in Zambia

Zambia, situated in Central Africa, has served as host country for
refugees for a very long time. The first known refugees in Zambia, then
Northern Rhodesia, were Polish evacuees who were evacuated into
British colonies during the second world war. The Polish refugees were
settled in Abercorn (now Mbala), Bwana Mkubwa near Ndola and

Makeni in Lusaka where refugee camps were established.!

Even after attaining independence from Britain in 1964, Zambia
continued to serve as host country for the refugees. Some of the reasons
for the influx of refugees into Zambia can be attributed to her peace and
stability. This is unlike some of her neighbours where soon after attaining
independence, civil wars began as a result of ethnic and political
differences. Due to Zambia’s central location and political stability, the

country became attractive to asylum seekers.

Depending on the wishes of refugees Zambia has served as transit
country, as temporary host country and even as a settlement country. In
fact before majority rule in South Africa and Namibia, African National
Congress (ANC) and South West Africa Peoples Organisation (SWAPO)
had their headquarters in Zambia.

As early as 1960s there was an inflow into Zambia of hundreds of

refugees from South Africa as a result of the application of apartheid and



the reactions of the South African authorities towards the growing
manifestation of opposition to apartheid®. As Namibia was also under
South African administration, we also had asylum seekers from that

country.

In the mid 1970s there was a sudden new influx of refugees to Zambia.
Over a thousand young people from South Africa fled from riots
throughout the country. Apart from the South African and Namibian
refugees, Zambia also received asylum seekers from Zimbabwe the then
Southern Rhodesia. The intensification of the liberation struggle in that
country forced people to flee to other countries, including Zambia. In fact
Zimbabwean refugees, particularly those who belonged to the Zimbabwe
African people’s Unity (ZAPU) had their guerilla bases in Zambia. After
the agreement, in December, 1979 between the Patriotic Front consisting
of the two guerilla movements, Zimbabwe African National Unity
(ZANU) and ZAPU on the one hand, and the Salisbury Administration
on the other, a vast voluntary repatriation programme took place. Most

of the Zimbabwean refugees were voluntarily repatriated®.

In recent years, asylum seekers have had to flee their countries to Zambia

due to various reasons as indicated below.

ANGOLA

According to Rwelamira asylum seekers from Angola started coming to
Zambia in the 1960s when they were fighting for their independence from
the Portuguese who were their colonial masters® After attaining their
independence in 1975, asylum seekers continued flowing into Zambia

because of civil wars between government troops and UNITA rebels
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b)

d)

BURUNDI/RWANDA

Asylum seekers from these countries have had to flee their countries due
to ethnic conflicts. In both countries the Tutsi who originated from
Somalia and are in the minority, consider themselves to be superior to the
majority indigenous Hutus. The Tutsis are economically and socially
stronger and this has enabled them to dominate the other tribe. In fact,
in both countries, the Presidents who are also in charge of the defence
forces, come from the Tutsi tribe>. Problems are likely to go on in these
countries because while Presidents control the army, government
administration is in the hands of the Hutus. This situation is likely to

result in frustration of each tribe’s efforts.

LIBERIA
Civil war in Liberia began in December, 1989. This war was mainly
caused by Charles Taylor and as a result people have had to flee the

country, some of them came to seek asylum in Zambia®.

MALAWI

About one third of Malawi’s first cabinet ministers at independence fled
the country into Zambia as asylum seekers because of disagreements
within the cabinet. In addition, some members of the Watch-Tower Sect
ran away from the country to seek asylum in Zambia and elsewhere
because of differences with the government on account of their religious
beliefs’. After the introduction of plural politics, and the consequent
change of government, most refugees went back home but a substantial
number has remained in Zambia because they acquired property and they

are more or less settled.



g

SOMALIA
Civil wars in Somalia have resulted into many people fleeing into
Zambia. These wars have been caused by ethnic problems and war Lords

like General Farah Ayeeded, who have been fighting for political power?.

UGANDA

There has been political instability in Uganda since the military coup by
Idi Amin in 1974. The coup resulted in many people fleeing the country
into Zambia for political asylum. In 1985, former President of Uganda,
Milton Obote, came to Zambia with about 200 of his followers to seek

asylum. These people are still in the country®.

ZAIRE

Zambia has always had asylum seekers from Zaire due to political
turmoil in that country. Between January, 1994 and June, 1995, there
were political and ethnic clashes between the Kasai tribe and the Katanga
tribe. As a result the Kasai people were expelled from Tshaba Province

and they fled to Kasai Province and Zambia'®.

It must be noted that it is not every asylum seeker who flees to Zambia who

comes to be recognized as a refugee. Some of these are only in Zambia

temporarily while they prepare to move on to other countries of asylum. Others

would like to remain in the country but for one reason or another they are not

given refugee status and so have to move on. This has given rise to various

categories of refugees in Zambia as will be indicated.



1.2

Categories of Refugees in Zambia

There are mainly three categories of refugees in Zambia.!!

The first group consists of those who are recognised as refugees and they
enjoy asylum. The second category consists of those who are recognised
but who have not been granted asylum and, therefore, move on to
another country. The third category consists of those refugees who are
voluntarily in transit. Refugees who have been recognised and are
enjoying asylum in Zambia mostly live in refugee settlement camps.
Others from this category are those who possess competitive professions
and are able to earn a living on their own. They have either managed to
get a job or are running a business on their own. Apart from refugees,
there are also ordinary aliens residing in Zambia. For example, there are
people who have fled from their countries of origin, but instead of
applying for asylum they have been staying in the country illegally as

aliens.

Another category of aliens are those migrants who have left their home
countries mainly in search of economic opportunities. These mainly come
from West Africa and Zaire and may properly be referred to as

"Economic Migrants."

Asylum seekers who come to be recognized as refugees have to meet
certain conditions before they are accorded refugee status. The process
of establishing whether or not an asylum seeker meets the conditions to
qualify him for refugee status is what is called "Determination of
Refugees."” Under International Law, there is a criteria to be used in

determining whether or not one should be accorded refugee status.



Zambia, like other members of the international society of states, has
come up with a procedure for determining who a refugee is. This is

explained in detail in the next Chapter.
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CHAPTER TWO

2.0 THE REFUGEE DETERMINATION PROCEDURE

The International Treaties on Refugees have an established criteria which
defines refugees. Although, individual countries have come up with their own

criterion, they have, however, alluded to the same!2.

2.1 Determination of Refugees under International Treaties

Zambia is a party to the 1951 Refugee Convention and 1967 Protocol
relating to the status of refugees. According to Article 1A (2) of the
1951 Refugee Convention as modified by Article 1 of the 1967 Protocol,

the term "refugee” shall apply to any person who:

... owing to well-founded fear of being persecuted for
reasons of race, religion, nationality, membership of
a particular social group or political opinion, is
outside the country of his nationality and he is unable
or, owing to such fear is unwilling to avail himself of
the protection of that country, or who, not having a
nationality and being outside the country of his former
habitual residence..., is unable or, owing to such fear,
is unwilling to return to it.!>

Going by the above definition, an asylum seeker qualifies for refugee
status when well-founded fear of being persecuted is established. It
should be noted that the word "fear" is subjective as it refers to the

feelings of the individual refugee, while the word "well-founded" is
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objective. For this reason, all the circumstances of the case have to be
considered in order to ascertain whether there are sufficient factors to

justify the fear of persecution.

The word persecution in this context should be understood in terms of the
denial of basic human rights. Grahl-Madsen observed that to constitute
persecution, the acts must be committed by the government or by
authorities subordinate to the government or by other groups in the
country whose acts must be tolerated by the government voluntarily
through lack of control, in such a way that the victims are offered no
protection. Godwin-Gill was of a similar view and added that it is not
only the manner of persecution that should be considered but also the
reasons for persecution. For example, whether one is being persecuted
because of ones race, religion, nationality, membership of a particular

social group or political opinion'*.

It must be noted that since the 1951 Refugee Convention was adopted,
the definition of a refugee as laid down in Article 1(A)2 has been
extended. Firstly, in 1967 through the Protocol Relating to Status of
Refugees, which deleted the limitations of time and place. Secondly, in
a regional convention, through the 1969 Organization for African Unity
(OAU) Convention Governing the Specific Aspects of Refugee Problems
in Africa. In this convention the refugee concept not only includes the

definition of the 1951 Refugee Convention, but also extends the term
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"refugee” to persons fleeing for other reasons than persecution. Article

1 paragraph 2 reads:

The term ’refugee’ shall also apply to
every person who, owing to external
aggression, occupation, foreign
domination or events seriously disturbing
public order in either part or the whole of
his country of origin or nationality, is
compelled to leave his place of habitual
residence in order to seek refugee in
another place outside his country of
origin or nationality'>.

This development of the refugee concept was caused by the refugee
situation in Africa during the 1960s. Large groups of people fled from
liberation struggles or explosive internal social and political situations in
already independent countries. This made the determination of refugee
status on an individual basis impractical and their flight could also be for
other reasons than persecution. In this regard, the refugee concept as
defined by the 1951 Refugee Convention did not fit the situation in Africa

well.

It was for this reason that the OAU countries recognised the 1951
Refugee Convention as the basic universal instrument relating to
refugees, while the OAU Convention was agreed to be an effective
compliment in Africa'®. The definition can, therefore, be used in group

determination of refugee status.

It should be borne in mind that neither of the two refugee conventions

which deal with the status of refugees mentions the establishment of a
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procedure to determine refugee status or the means of determination
either on an individual or group basis. However, in October, 1977 the
Executive Committee of the High Commissioner Programme!’
recommended to the state parties of the 1951 Refugee Convention and the
1967 Protocol that certain basic requirements should be fulfilled in the
determination procedure. The committee further requested that the office
of the High Commissioner should issue a handbook concerning the
procedures and the criteria for determining refugee status. This handbook

was published in 1979 for the exclusive guidance of governments.

Since the final goal of an asylum seeker is to obtain refugee status in the
country where asylum is sought, it is necessary at this point to give a
brief analysis of "the right of asylum" before we look at the
determination of refugee status under the Zambian Law and Practice.
The traditional meaning of the right of asylum in International Law does
not refer to the right of the individual but to the right of the state in
relation to other states. The right of asylum, therefore, is the right of the
state to grant asylum to whosoever it wishes, without being accused of
an unfriendly act'®.

According to Rwelamira, this principle rests on another principle,
namely, that a state has territorial sovereignty and, therefore, acts

independently in its own territory®.

Article 1 of the General Assembly’s Declaration of territorial asylum of
1967 stresses the doctrine of sovereignty when it states that asylum
granted by a state in the exercise of its sovereignty shall be respected by

all other states. It is also stated that it shall rest on the state to evaluate

14



the grounds for granting asylum. So there is no international legal
obligation for a state to grant asylum and as such a refugee can not claim
a legal right to be granted asylum. However, if such a right could be
found in municipal law, an asylum seeker can claim a legal right to be

granted asylum on the basis of municipal legislation.

In the preamble of the 1969 OAU Refugee Convention, the OAU
Member States have agreed that the granting of asylum shall be a
peaceful and humanitarian act and should not be regarded as an

unfriendly act by any member state?.

Another aspect of the right of asylum is the right of the individual with
reference to the persecuting state. The individual’s right consists of the
right "to seek and enjoy" asylum in a foreign country. Article 14(1) of

the Universal Declaration of Human Rights states that:

Every one has the right to seek and
enjoy, in other countries, asylum from
persecution?!.

Further, Article 12 paragraph 3 of the African Charter of Human and
Peoples Rights states that:

Every individual shall have the right,
when persecuted, to seek and obtain
asylum in other countries in accordance
with the laws of those countries and
international conventions??.

15



2.2

It is worth noting that the words "... in accordance with the laws of those
countries..." in the above quotation actually confirms the traditional
interpretation of the right of asylum. That is, it is the state which has the
exclusive right to decide whether or not to grant asylum as each state

makes its own laws.

It must be noted, further, that even if a state has ratified an international
treaty, the obligations of the treaty do not automatically become a part of
the state party’s national legislation. In other words, the extent to which

an individual state implements the content of the treaty is up to each state

party.

So far we have given a brief outline of the criteria which define refugees
under International Treaties on Refugees. We shall now attempt to give
a brief analysis of the determination of refugee status under Zambian

legislation and practice

Determination of Refugee Status under Zambian Legislation and Practice

Prospective refugees enter Zambia in different ways. One way is by
declaring their intention to seek asylum directly to the immigration
authorities at a frontier post. Another way is by entering Zambia as
ordinary visitors. They can also enter the country via a point where no
immigration authorities are stationed. An asylum seeker who enters
Zambia in one of the two latter ways is expected to report to the relevant

authorities as soon as possible to claim asylum.
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Section 2 of the Refugees (Control) Act, defines refugees as:

Persons who are, or prior to their entry
into Zambia, were, ordinarily resident
outside Zambia and who have sought
asylum in Zambia owing to well-founded
fear of being persecuted for reason of
race, religion, nationality, membership of
a particular social group on political
opinion are declared to be refugees for
the purpose of the Act.?

The above definition is identical to the definition in Article 1A(2) of the
Refugee Convention as modified by the 1967 Protocol, which eliminates
limitations in time and space. Section 3 (1) of the Refugee (Control) Act

provides that:

...the Minister may declare, by statutory
order any class of persons who are, or
prior to their entry into Zambia were
ordinarily resident outside Zambia to be
refugees...

The case of Radebe vs the People?, illustrates the determination of

refugee status in Zambia. In this case the question before the court was
"Who is a refugee?" It was stated that the term "refugee” is defined in
Section 2 of the Refugee (Control) Act as a person belonging to a class
of persons to whom a declaration under Section 3 applies. This decision
shows that before any person can be said to be a refugee in Zambia, such

a declaration must be made in respect of him by the Minister.
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When the relevant Zambian authorities have carried out the determination

procedures three different decisions are possible:

i) The person is recognised as a refugee and granted asylum.
ii)  The person is recognised as a refugee but refused asylum.

iii)  The person is neither recognised as a refugee nor granted asylum.

The effect of the first decision is that the refugee will, under Section 6(2)
of the Zambian Act, be issued with an identity card in such form and
containing such particulars as may be prescribed and shall keep such
identity in his possession at all times while in Zambia. If, however, the
person is recognised as a refugee but refused asylum, he will be granted
temporary asylum for a certain period of time after which he must move
on to another country of asylum with the help of UNHCR. During this
time the refugee may be kept in detention, he could stay in a settlement
or he could even have freedom of movement but be required to report
regularly to the immigration authorities. If, on the other hand, the person
is neither recognised as refugee nor granted asylum then that person is
in the country illegally and accordingly will be declared a prohibited

immigrant and will be kept in detention.

An analysis of the procedure to determine refugee status would be
incomplete without reference to the principle of non-refoulement which
is laid down in Article 33 of the 1951 Refugee Convention and Article
I paragraph 3 of the 1969 OAU Refugee Convention. The implication
of the two articles is that a contracting state may not send a refugee to a
country in which he could be persecuted. However, the contracting

states are not explicitly obliged by these articles to grant asylum. The
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other implication of the articles could be that a contracting state has to
grant or continue to grant asylum when there is no other state willing to
admit the refugee. But what happens when a contracting state can not,
owing to one reason or another continue granting asylum? Article II of
the 1969 OAU Refugee Convention provides that if such a situation
arose, the other member states would be called upon to lighten the
burden of the first country of refugee through "appropriate measures" in

accordance with the principle of burden-sharing.

In respect of non-refoulement and expulsion the law in Zambia is
succinct. Section 10(1) of the Zambia Act empowers the Minister of

Home Affairs to deport any refugee:

The Minister may at any time order any
refugee to return by such means or route
as he shall direct to the territory from
which he entered Zambia.

This shows that it is within the discretionary power of the Minister to
determine whether or not a refugee should be deported. By section 10(6)
of the said Act, only those refugees who have been present in Zambia for
not less than three months are accorded an opportunity to make
representations against any deportation orders. The refugees who have
been in Zambia for less than three months are not accorded this right.

This practice implies that the Zambian provision in this regard is a
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complete derogation from the provision of Article 32 (2) of the 1951

Convention which sates that:

The expulsion of such a refugee shall be
only in pursuance of a decision reached
in accordance with the due process of
law...

In Re Chirwa®™ (Edward Yaphwantha), the applicant entered Zambia in
1964 as a refugee from Malawi and had been awarded refugee status
since 30th June, 1971. On 15th October, 1972 the Minister of Home
Affairs invoked the provisions of Section 22(2) of the Immigration and
Deportation Act and declared the presence of the applicant in Zambia to
be inimical to public interest and served him with a notice to leave
Zambia. The applicant’s representations under section 24(1) of the Act
having failed he was ordered to be detained under the provisions of
Section 26 (3) of the Act. On a further representation, he was released
but again detained after sometime under Section 26 (3) of the Act. He
sought an order of certiorari against the Minister’s declaration of 15th
October, 1972 and /or a declaration that the same was ultra vires. It was
held that it was ultra vires the powers of the Minister to invoke his
powers under the Immigration and Deportation Act and declare as a
prohibited immigrant a refugee under the provisions of the Refugee
(Control) Act 1970. In so holding the court observed that if the Minister
were to exercise such discretion in the case of a refugee then we have
a situation where a person could at once be both a refugee and prohibited
immigrant subject to deportation both under Section 26 of the

Immigration and Deportation Act and Section 10 of the Refugees
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(Control) Act, 1970. The court noted that the later Act was SO enacted
to provide a special status and safeguards for refugees. In this regard,

Cullinan, J., observed that:

That Section provides certain safeguards
which are not apparent in the apparently
unfettered discretion conferred upon the
Minister under Section 22(2) and Section
24(2) of the Immigration and Deportation
Act ... it seems to me that the intention
of the legislature in enacting the Refugee
(Control) Act would be defeated if such
safeguards could be discarded by
resorting to an alternative machinery and
the immigration and Deportation Act. No
doubt the Minister might well decide the
presence in Zambia of a particular
refugee to be inimical to the public
interest. In my judgement, however, the
legislature made provision for such an
eventuality in terms of Section 10 of the
Refugees (Control) Act, which terms the
Minister may at any time invoke.

The above quotation illustrates that refugees in Zambia are immune from
deportation under the Immigration and Deportation Act but they can be

deported under the Refugee (Control) Act.

In the Radebe® case the court held, inter alia, that refugees, once
accepted as such, should be excluded from the provision of the second
schedule of the Immigration and Deportation Act. Thus, if the minister
wishes to invoke the provision of Section 10 of the Refugee (Control) Act

he may always do so.
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It is also worth noting that under Section 10(6) of the same Act a refugee
who has been in Zambia for three months or more may appeal to the
Minister against deportation if such refugee may be tried, or detained or
restricted or punished without trial for an offence of a political character
after arrival in the tefritory from which he came or if he is likely to be

the subject of physical attack in such territory.

It has been noted in this chapter that there are various reasons that force
people to flee home countries and seek refuge in other countries. It has
also been observed that it is not every asylum seeker who is in fact
accorded refugee status. In order to ensure that justice is observed in
according such status, International Treaties on Refugees have come up
with criteria which define who a refugee is as outlined above. It has
further been noted that although member states to the 1951 Refugee
Convention and the 1967 Protocol relating to the status of refugees have
alluded to such criteria, some countries have, nevertheless, made some
reservations regarding the same. For instance, while under Article 1AQ2)
of the 1951 Convention, an asylum seeker qualifies for refugee status
when well founded fear of being persecuted is established, under section
3(1) of the Zambian Act, an asylum seeker will only qualify as a refugee
if the Minister has by statutory order made a declaration to that effect.

The case of Radebe v The People? confirms this point.

Having attempted to analyze the procedure relating to the determination
of refugees, the next Chapter will focus on the rights and freedoms that

refugees are able to enjoy both under International and Zambian Laws.
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3.1

CHAPTER THREE

RIGHTS OF REFUGEES

SOME OF THE RIGHTS RELATING TO THE STATUS OF
REFUGEES

In this chapter an attempt shall be made to analyze the status of refugees
in relation to fundamental human rights and freedoms. We shall first
establish whether once an asylum seeker has been granted refugee status
he comes under the jurisdiction of the host country or continues to be
under the jurisdiction of the country of origin. We shall also look at the
extent to which refugees enjoy specific rights and freedoms such as the
freedom of movement, the right to work and naturalisation. We shall do
this by looking at both International Law and Zambian legislation. In so
doing we shall assess the extent to which Zambia, as a state party to the

African charter is bound by the International Treaties on refugees.

Under Article 2 of the 1951 Refugee Convention, once an asylum seeker
has been granted asylum he immediately comes under the jurisdiction of
the asylum country®®. This means that such a person like any other
citizen, has to conform to the laws and regulations of the country. The
article further states that refugees shall conform to measures taken for the

maintenance of public order.

Apart from stating the legal obligations of refugees, the 1951 refugee
convention also provides for their legal status in comparison with other

aliens or nationals.
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3.2

This study has only focused on three of these rights namely:

i) the freedom of movement;
ii)  the right to work; and

i)  naturalisation.

At the Arusha Conference in 1979, recommendations were made on each
of the above issues. As regards the freedom of movement and the right
to work, the object of the recommendations was to facilitate
implementation while naturalisation was looked at as a solution when
voluntary repatriation was no longer envisaged”. For the sake of

convenience we shall analyze these rights separately, one after the other.

Freedom of Movement Under International Law

Article 26 of the 1951 Refugee Convention provides that:

Each Contracting State shall accord to
refugees lawfully in its territory the right
to choose their place of residence and to
move within its territory, subject to any
regulations applicable to aliens generally
in the same circumstances®.

It must be noted that freedom of movement as laid down in the above
provision does not include the right to leave and re-enter the country of
refuge. To travel outside the country of asylum, a refugee needs a travel
document which functions in lieu of a national passport. The travel

document should be issued by the contracting state in accordance with
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Article 28 of the 1951 Refugee Convention which prescribes the form of
the document and makes provisions, amongst others, for recognition and
renewal of the document, and the opportunity of the refugee to return to

the state of issue.

It is always advisable that the refugee ensures that a return clause is
included in the travel document to the effect that the holder is authorised

to return to the state of issue3!.

There are a number of International Instruments that deal with Freedom

of Movement within the territory of a state. Among these are:

i) the Universal Declaration of Human Rights of 1948;

i)  the International Covenant and Civil and Political Rights of
1966; and

iii)  the African Charter on Human and peoples’ Rights.

Article 12 of the African Charter on Human and People’s Rights
provides that:

Every individual shall have the right to
freedom of Movement and residence
within the borders of a state provided he
abides by the law*2.

It should be noted that the expression "...every individual..." in the
above quotation implies that the contracting states agree to the right of

every person within their territory without discrimination between

27



3.3

citizens, refugees or other aliens. One condition, however, affects all of
them. And this is that the said right only applies if one" ... abides by the
law..." of the state. Further, Article 27 of the African Charter provides
that the right and freedom of each individual shall be exercised with due
regard to the rights of others to collective security, to morality and to
common interest . This means that if a person is found guilty of a
criminal act, for example, he has not abided by the law of the country

and his freedom of movement could then be limited.

As noted earlier, the right to move freely and to choose a place of
residence has also been regulated in other International Instruments
concerning human rights such as the Universal Declaration of Human
Rights of 1948 and the International Covenant on Civil and Political
Rights of 1966.

Having given a brief outline of freedom of movement relating to refugees
under International Law, an attempt will now be made to look at the
same under Zambian legislation and analyze the extent to which Zambia

applies International Law relating to freedom of movement of refugees.

Freedom of Movement under Zambian Legislation

As a state party to the African Charter, Zambia is under International law
bound to accord to every individual within its {erritory the right to
freedom of movement and residence. Article 22 (1) of the constitution®*
provides that:

Subject to the other provision of this
Article and except in accordance with any
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other written law, no citizen shall be
deprived of his freedom of movement and
for the purposes of this Article freedom
of movement means:

a) the right to move freely throughout Zambia;
b)  the right to reside in any part of Zambia; and
¢)  the right to leave Zambia and to return to Zambia.

Going by the expression "... no citizen..." in the above quotation, it is
clear that the right provided for therein is only accorded to the Zambian
citizens and is not applicable to refugees residing in Zambia. The case of

Radebe V. The People®® illustrates the Zambian practice on this matter.

In this case the appellant was convicted of failing to obey a lawful order
of a refugee officer contrary to section 15 (1) of the Refugee (Control)
Act®® 1970 which provides for punishment of any refugee who disobeys
a lawful order made to him by a refugee officer. The order had required
him to report to the refugee officer on the appointed date. In this appeal,
the appellant sought to show that the Act is ultra vires the Zambian
Constitution in that he had been deprived of his freedom of movement
and residence in Zambia. The High Court held that this provision which
guarantees freedom of movement cannot be relied upon by non citizens

of Zambia because paragraph (3) of the same article stipulates that:

Nothing contained in or done under the
authority of any law shall be held to be
inconsistent with or in contravention of
this Article to the extent that it is shown
that the law in question makes provision
for the imposition of restrictions on the
freedom of movement of any person who
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3.4

is not a citizen of Zambia.

In this regard Scott, J. (as he then was), observed that if the appellant
was not a citizen of Zambia then he could not rely on the protection of
that particular Article of the constitution and it could not be said that the
Act in question was contrary to the constitution. This case shows that
freedom of movement of refugees in Zambia can be restricted at any

time.

The reason for the reservation against Article 26 of the 1951 Refugee
Convention is to safeguard the security of refugees and the country
itself’ 3? Further, the practice may be looked upon as an exemplification
of Article 27 (2) in the African Charter, which declares that the right and
freedom of an individual shall be exercised with due regard to collective

security.

Having looked at the freedom of movement pertaining to refugees under
both International Law and Zambian legislation, we shall now move on
to the right to work regarding refugees both under International Law and

Zambian legislation.

The right to work regarding refugees under International Law

Article 17 of the 1951 Convention deals with Wage-earning employment.
Articles 18 and 19 of the same deal with self-employment and liberal
professions respectively®®. In both cases, the contracting states have
agreed not to discriminate between refugees and other aliens but the

refugees are not guaranteed a right to have work.
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Under Article 17 (2), the contracting states have agreed to exempt
refugees from restrictions imposed on aliens or the employment of aliens,
for instance, when a refugee has been a resident of the contracting state
for at least three years. In this regard a refugee has more favourable
treatment compared to other aliens. Further, by Article 17 (1), the
contracting states have reached a general agreement to treat refugees as
favourably as other aliens as regards the right to engage in wage earning
employment. The right to work is also provided for in other
International Human Rights Instruments. Article 15 of the African

Charter on Human and Peoples’ Rights, for example, provides that:

Every individual shall have the right to
work under equitable and satisfactory
conditions and shall receive equal pay for
equal work =

In addition Article 23 of the 1948 Universal Declaration and Article 6-8
of the 1966 International Covenant on Economic, Social and Cultural
Rights deal with the right to work. In the Covenant, the state parties do
not only declare but also recognise each person’s right to work.
According to Trubeck, the meaning of the term, the right to work is
extensive. It not only involves the right of anyone who needs and seeks
employment to find it, but also several other rights, such as the right to
free choice of work, to a living wage, to decent working conditions and

to the freedom from discrimination at work*®

Having identified the legal provisions regarding the right to work under
International Law we shall now try and analyze the same under the

Zambian legislation.

31



3.5 Right to work regarding refugees under Zambian legislation and practice

In Zambia, generally, it is difficult for a non-citizen to get a work
permit, as the policy is to give priority to citizens on the labour market.
A non citizen will only be granted a work permit if he has the special
qualifications needed for a job and Zambian applicants do not have these
qualifications. Besides the work permit, a non-citizen who, wishes to be
self employed also requires a licence for the business or trade he wishes
to establish. It should be noted that licences are required for both citizens
and non-citizens but by regulations the Minister of Commerce and
Industry has excluded non-citizens from the possibility of acquiring
licences for certain businesses or trades. However, those refugees living
in settlements and are engaged in various established projects are

exempted from the work permit requirement.

Under the Immigration and Deportation Act, Zambia does not consider
herself bound to grant to a refugee who fulfils any one of the conditions
set out in 'sub—paragraphs (@) to (b) of Article 17 (2) of the 1951
convention namely, the automatic exemption from the obligation to obtain
a work permit. Further, Zambia does not wish to grant to refugees more
favourable rights as regards wage earning employment than she normally
grants to other aliens. This implies that before a refugee can work in

Zambia he must, like any other alien, obtain a work permit.

In addition Section 18(1) of the Immigration and Deportation Act
provides that:

When an application being made in
the prescribed manner, the Chief

32



Immigration Officer shall issue an
employment permit to any person
outside Zambia who he satisfied is
not a prohibited immigrant. ..

Further section 19 (1) of the same Act provides that:

Save under permit in accordance with the
provisions of this Act authorising such
employment, no person shall engage in
paid employment under an employer
resident in Zambia.

Going by the above provisions, it is clear that Zambia has derogated from
Article 17 (2) of the 1951 Convention. In this regard, the government
will only grant a work permit to a non-Zambian who meets special
qualifications needed for a particular job and Zambian applicants do not
have such qualifications. It must be noted, however, that while it is the
aim of the Zambian Government to preserve jobs for Zambians in the
wage earning sector, it is also in the interest of the government to ensure
that refugees are engaged in self employment so that they are able to
sustain themselves. That way pressure on the Zambian economy is

alleviated.
Having looked at the right to work of a refugee under the Zambian law,

we shall now attempt to look at the right to naturalization of refugee both

under International law and Zambian legislation and practice.
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3.6

3.7

Naturalization of refugees under International Law

It is an indisputable fact that one of the most important things that a
refugee looks forward to is to cease being a refugee and become an
ordinary citizen of a country. One way of achieving this dream is for a
refugee to return to his home country. If, however, this is not possible
due to one reason or the other, one may then acquire citizenship which
would give him the same legal rights as citizens of the country. Under
Article 34 of the 1951 Refugee Convention, the contracting states
undertake to facilitate the naturalization of refugees as far as is possible
through measures which expedite the process. However, the contracting
states do not declare the explicit right of a refugee to be naturalized, but
instead declare their willingness to facilitate the process of naturalization.
According to Akehurst, this could be a consequence of a general rule in

International Law that leaves each state to define who is a national®?.

Naturalisation of Refugees Under Zambian Legislation and Practice

Zambia has made a reservation against Article 34 of the 1951 Refugee
Convention. However, the reservation does not mean that refugees are
denied the possibility of applying for citizenship.* The Refugee

(Control) Act is silent on the naturalisation of refugees.

The stand of the Zambian Government on this matter is that refugees
have td remain as such because they are considered to be in transit*®. It
should be noted, however, that the draft Act which is going to repeal the
existing refugee law has addressed the matter adequately and once it has

been effected, the country shall be bound to facilitate the assimilation and
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naturalization of refugees.

In conclusion, it has been observed that under International Treaties on
refugees, once an asylum seeker has been granted asylum he immediately
comes under the jurisdiction of the asylum country. This means that such
a person comes to possess the legal rights and to be bound by the same
obligation as any other citizen of that particular country. Like other state
parties to the African Charter, Zambia is under International Law bound
to accord to every person within her territory such rights as provided for
under the International treaties. In practice, however, Zambia has fallen
short of meeting her international obligations. This is evidenced by the
fact that, under article 22 (1) of the Constitution of Zambia, for example,
freedom of movement is only accorded to Zambian citizens and is not

applicable to refugees residing in Zambia. The case of Radebe V The

People*# confirms Zambia’s stand on this point.

Further, under section 19 (1) of the immigration and Deportation Act,
Zambia has made a reservation against Article 17 of the 1951
Convention regarding the refugees’ right to wage-earning employment.
Similarly, while Article 34 of the 1951 Convention provides for the
naturalization of refugees as far as is possible, contracting states do not
declare the explicit right of a refugee to be naturalized. In particular,
Zambia as already noted, has made a reservation against Article 34 which
requires her to facilitate the naturalization of refugees. This shows that
while International Treaties provide the guidelines to be followed by state
parties regarding the legal rights of refugees, there is no mechanism
under International Law to ensure that state parties, in fact, abide by such

treaties. In this regard, it is time International law put in place stiffer
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penalties against member states who unnecessarily derogate from

provisions under International Treaties.
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CHAPTER FOUR

PROBLEMS OF REFUGEES

4.1 Problems faced by asylum seekers and refugees

This study would be incomplete if some of the traumatic experiences that an
asylum seeker can be exposed to are not revealed to the reader. It should be
noted, at the outset that problems that asylum seeker and refugees encounter are
common to anyone of that status in any part of the world, be it in Africa or

~ Europe.

In this Chapter we shall attempt to give an account of some of the common
problems that refugees face. We shall also attempt to explain why such
problems continue to prevail in spite of the various International instruments

which have been put in place to safeguard the interests of refugees.

It has already been noted that asylum seekers will have fled their countries due
to various reasons. some of these reasons could be torture, violence, harassment
and the like. Some of these people will have had to witness violence to their

relatives as one refugee narrates:

Everything happened very fast. In a flash the
entire town was aflame.... It was horrible. They
poisoned our wells. Then the army pursued us
one by one. We had to flee with our children
during the night, stepping over dead bodies. We
ran for twenty days. We had nothing to eat,
nothing to drink. The children did not even
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have the strength to cry. Many of them died on
the way*?

An experience such as the one narrated above is both perplexing and
disheartening. Memories of such an event are likely to be permanently
embedded in the narrator’s thought and such a person is unlikely to cope with

everyday events*®

Another problem faced by both asylum seekers and refugees arises from their

being separated from their families as one refugee woman narrates:

I could not condone the activities of my
government and fled with my husband and
children. During our escape we became
separated. I thought my husband had been
killed with my babies. He thought the same of
me. Two policemen raped me. When I reported
the rape, the two began to hunt me down. I hid
while UNHCR searched for my family... %

Obviously, experiences like the one quoted above leave very devastating

memories on the mind of a refugee.

Apart from the mental and emotional disturbances that refugees may suffer,
they are also likely to suffer disease. It should be noted that most uprooted
groups are already poor. Somalian refugees are a good example. Further,
countries like Zambia to which they flee are also facing their own economic and
social problems. As a result groups which are already vulnerable to disease
through poverty are exposed to acute risks that worsen their condition. In fact,

it is not only the displaced people themselves but also those who receive them,
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that may be affected*®,

Malnutrition remains a severe problem. The food aid provided in refugee camps
by the International Agencies is frequently inadequate both in quantity and
quality’“q. The implication of this is that refugees are likely to suffer starvation
and disease. This point is confirmed by Moren, a researcher from a private aid

organisation when he says:

. in Malawi, for example, 18000 refugees
developed pellagra, a disease caused by niacin
(vitamin B ) deficiency which begins with skin
rashes and diarrhoea and which can progress to
dementia if untreated. The reason for the niacin
deficiency was that the refugees’ supply of
groundnuts had run out and their diet relied on
maize. The UN agencies were apparently
unable to find any more groundnuts on the
world market... The International Community
was very slow to respond to this problem. This
was surely the biggest outbreak of pellagra ever
documented.... Basically it happened because
the world did not see it as a high enough
priority.... Pellagra is also affecting refugees in
other parts of Southern Africa, for example,
Zimbabwe... Privately at least, health officials
in the UN agencies accept that the International
Community must take the blame for continuing
to provide refugees with a diet which is known
to be sub-standard>°

The above quotation indicates that, more often than not, refugees in refugee
settlement campus are given inadequate food both in quantity and quality. This
may cause their bodies to become deficient in necessary vitamins and minerals.

As a result they are likely to catch diseases easily and may die. The saddest
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thing about this is that such a situation could be prevented if the International
Community learnt to respond to such needs efficiently. But unfortunately, as
Moren puts it in the above quotation, the world does not see refugee problems

as high enough priorities.

Another problem that refugees may face is boredom. Boredom is a serious
problem for refugees particularly for children. There are rarely any jobs for

them. This problem may be attributed to overcrowding in refugee camps’?,

Life in a refugee settlement camp may not only be boring but may also be
disrupted socially. With families separated and sometimes with an imbalance of
males and females, refugees may face an unusually high risk of sexually
transmitted diseases such as HIV, which tend to spread most rapidly in
conditions of poverty where prostitution may be one of the few employment
opportunities for women. Refugees are not exempt from such conditions, and
indeed their opportunities for paid work may be even more restricted than
others. Thus, no matter how long the level of infection may be when refugees

arrive, they may be at risk of infection by having sex with the locals.

The problems faced by refugees today come from the fact that contracting
parties to the International treaties on refugees are able to derogate easily from
the provision of such treaties. The said treaties have put in place favourable
provisions which, if strictly followed by state parties, would alleviate refugee
problems a great deal. As already noted in Chapter 3, some of the rights and
freedoms relating to refugees as provided for under the 1951 Refugee
Convention and the African Charter have been modified by individual state
parties. For example, although under Article 34 of the 1951 Refugee

Convention, the contracting states undertake to facilitate the naturalization of
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refugees as far as is possible through measures which expedite the process,
Zambia has made a reservation against that provision and as such she does not
facilitate the assimilation and naturalization of refugees. What this means is
that a refugee residing in Zambia would never hope of ever changing his legal
status even if he has been living in the country for a long time and has
contributed to the development of the country in one way or another (some
refugees possess good education and professional skills, others are economically
well off). Such a situation is not helpful to both the refugee and the country in
that the refugee, psychologically, would not exercise his full potential towards
the development of the country because he will always consider himself to be

in transit.

Finally, it must be noted that the list of problems that has been outlined above
is not exhaustive but merely gives the reader an idea of the kind of problems

that refugees, world wide, go through.
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a)

CONCLUSION

SUMMARY

In conclusion, it has been noted in this study that in Africa, political
problems are the main cause of refugeeism. Political leaders do not
normally accommodate contrary views and this often results in those in

opposition fleeing their home countries to seek refuge elsewhere.

It has also been noted that Zambia has served as a host country for
refugees since the Second World War when Polish refugees were settled
in some parts of the country. Zambia has continued to play this role as
regards refugees from other African countries and this can be partly
attributed to her geographical central location and the political stability

within the country.

It has also been established that when asylum seekers arrive in a country
of asylum their legal status has to be determined before they can be
accorded refugee status. In this regard International Treaties on Refugees
have established criteria which define refugees to which contracting states
have alluded. Section 2 of the Zambian Act provides for a definition of
who qualifies as a refugee. This definition is, it was observed, identical
to the definition in Article 1A(2) of the Refugee Convention as modified
by the 1967 Protocol which eliminates limitations in time and space. As
regards rights and freedoms relating to refugees, it was noted that under
Section 2 of the 1951 Refugee Convention, once an asylum seeker has

been granted asylum he immediately comes under the jurisdiction of the
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asylum country. Further, the 1951 Convention also provides for legal
rights of refuges in comparison with other aliens or nationals. Zambia,
like other state parties, is under International law bound to accord to
every person within her territory such rights and freedoms as provided
for under the international treaties. It has, however, been observed that
in practice, Zambia has derogated from some of her obligations. For
example, under Article 22(1) of the constitution®, freedom of movement

is only accorded to Zambian citizens and is not applicable to refugees

residing in Zambia. This was reflected in the case of Radebe V The

People’!.

The study has also focused on some of the problems that asylum seekers
and refugees may face. These problems have been found to be both
physical and psychological in nature and have resulted in some refugees

suffering mental disturbances and infectious diseases resulting in death in

sSome cases.
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b)

RECOMMENDATIONS

This study will only attempt to give solutions to problems that have been
highlighted in the previous Chapters. It should be noted that the

suggested solutions are by no means exhaustive.

In an attempt to alleviate problems that refugees face, the first step
should be to try and remove or at least lessen the factors that cause
people to flee from their countries. In this study, political and ethnic
problems have been identified as the main cause of flight. Political
leaders particularly in developing countries, are so insecure that they
normally want those in opposition either killed or imprisoned. As a
result opposition leaders and their followers will seek refuge in other
countries. To solve this problem people particularly in developing
countries should be taught the importance of solving their political and
ethnic problems through dialogue. Those in leadership should be taught
to accommodate contrary views. In this regard, it is recommended that
UNHCR should design a programme where seminars for politicians can
be run at regional level from time to time on the root cause of

refugeeism, plight of refugees and on how the same can be prevented.

Further, since the youth are the leaders of tomorrow, similar programmes
can be conducted for them in schools and colleges during holidays or

vacations.

In addition, films depicting the plight of refugees could be shown in
schools from time to time. This, definitely, is a long term solution to

refugee problems but it could go a long way in lessening such problems.
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The other cause of suffering among refugees arises from the fact that
most countries like Zambia to which refugees flee are already
overstretched in terms of social and economic needs. This means that the
inflow of refugees simply worsen the situation. In September, 1995, for
example, Zairean government expelled a good number of refugees
alleging that they were a burden on the economy of the country as the
UNHCR had not been sending sufficient relief aid®.

One way of solving the social and economic problems caused by
refugeeism is to encourage the integration of refugees into the local
communities of the countries of asylum. It is, therefore, recommended
that UNHCR should make a deliberate move to initiate programmes that
can promote integration and self reliance of refugees. This can be done,
for example, by training refugees in fish growing, chicken rearing,
animal farming and so on. In this way, refugees can start self
employment projects in various agricultural activities out of which the

local people can benefit as well.

The plight of refugees can also be alleviated by involving the Church
worldwide. At every stage of history, the Church has played a role in
influencing society. Religion has always been a powerful tool in
regulating the behaviour of any given community. In addition the Church
has always been economically sound. This means that given a chance,
the Church can help in meeting the needs of refugees. The Church can,
for example, build and run schools and medical centres for refugees. It

can also provide relief aid in terms of food and clothing.
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Churches can also conduct seminars for politicians to try and teach them
on the need to solve political problems through dialogue without resorting

to war which is the root cause of refugeeism.

The Church can also teach the community at large on the general
problems and causes of refugeeism. They can also teach them on the

need to be responsive to the plight of refugees.

In this regard, it is recommended that, UNHCR should extend a formal
invitation to Churches worldwide so that they can take an active role in
solving the problems of refugees. They can work hand in hand with

governments and agencies.

It has already been noted that after the traumatic experiences that most
refugees go through some of them are likely to suffer abnormal mental
disturbances. Such persons may need specialised psychiatric help to
recover. For this reason it is recommended that the World Health
Organisation (WHO) should train people specifically in the mental health
of refugees. After all, the world is likely to live with the refugee problem
at all times. In fact, the WHO can work hand in hand with the Church

in this regard.

It has also been observed that there is a high risk of disease among
refugees. It was noted that in most cases fatal diseases are a result of
food being inadequate both in quantity and quality. This problem could
be attributed partly to communication breakdown between the donor
governments, International Agencies and the host governments, like

Zambia. At the moment it appears as though donors are not really fully
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aware of the exact situation in refugee settlement camps. In this respect,
it is recommended that both the agencies and the host governments should
be made more accountable so that the donor community can at least learn
how well or how badly the needs of refugees are being met and how
effectively their long term problems are being resolved. This could be
done by supplying regular information, for example, on the health
situation of refugees to the donor community. In this regard, the UNHCR
could engage an independent body from Non Governmental Organisation
to regularly assess refugee situations and then to accordingly inform the
donor community. Other data that could be sent include regular
assessments of the type and quantity of food delivered. In addition, the
International community should be educated on the plight of refugees.
The entire world should be taught the necessity of a quick and positive
response to the needs of refugees. The UNHCR should carry out a more
effective campaign in this regard. What has been done so far in this

respect is simply not enough.

It has also been observed that diseases such as HIV tend to spread most
rapidly in conditions of poverty and overcrowding. These are conditions
under which refugees live. To alleviate this problem it is recommended
that UNHCR should work with host governments to ensure that more
refugee settlement camps are set up in distant places from the locals so
that only an easily manageable number of refugees is settled in each
refugee camp. In addition, the authorities should ensure that refugees
receive as much health education as is possible so that they are educated

on how some of the infections can be prevented.

50



Boredom is another serious problem for refugees that has been identified
in this study. This problem can be alleviated by encouraging refugees to
become innovative. Donors can be asked to provide money specifically
for that purpose. Children can, for instance, devise ingenious toys out of
whatever is available to them. As for adults, education classes or small
scale industries such as making soap or sewing should be promoted.
Further, members of the refugee community can be trained as primary
health workers and then they can be entrusted with the responsibility for

running a part of a camp or a group of families.

The final recommendation relates to the extent to which state parties are
bound by the International Treaties regarding refugees. It was noted
earlier that these treaties are not automatically binding on the contracting
state parties®. What this means is that even if a state has ratified an
International treaty, the obligations of the treaty do not automatically
become a part of the state party’s national law. It is up to each state party
to decide when and how the content of the treaty are to be implemented
nationally. For this reason, it is recommended that International law
relating to refugees should be amended so that the said treaties should
automatically oblige state parties to ensure that their national laws are in
conformity with their International obligations. This could be done in

any of the following ways, for instance:

i) by including a clause in the national constitution that International
treaties should be directly applicable in the territory of the
contracting state;

i) by transforming the content of the treaty in question into national

law; or
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iii) by enacting an Act declaring that the treaty in question should be

directly applicable nationally.

Finally, for refugees already making their own way in an uncertain
future, recommendations that have been enumerated above may seem
remote and academic. But for aid workers, governments and the

refugees of tomorrow, the need could hardly be more urgent.
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