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CHAPTER 1

INTRODUCTION

Corroboration has been defined as ''evidence tending to
confirm some fact of which other evidence is given”l. The
general rule is that the court is not precluded from acting
or convicting on the testimony of 2 single witness.. This,
however, can only be éo if there is no statute or special
rule of nractice which calls for ccrroboration of such
evidence. Such testimony of a single witness is 2 sufficient
basis for a decision in 2 ecriminal or civil case SO long it
is credible. It is, however, not a rule that the court must
believe whatever the uncorroborated, unimpeached and uncont-
radicted witness says. It is possible that the caurt can
accept part of the evidence of such a witness and reject

part of it. To this effect corroboration may be necessary.
in certain cases and unnecessary in others.

In some cases corroboration is required as a matter of law
or practice.- Where the rule requiring corroboraticn is
statutory it is a rule of law and the judge must acquit in
the absence of corroboration. In 7ambia, the penal code
specifies the offences for which a person cannot be convicted
unless the evidence of one witness is corroborated by some
other evidence, As a matter cf law, corroboration is re-
quired mainly in criminal cases, Under the penal code a
person charged with treason3 cannot be convicted on the
testimony of cne witness. The section requires at least

two witnesses to testify and corroborate one another. The nenal
code4 further prohibits the cenviction of any person under
section 57 on the uncorroborated testimony of*one witness.
Section 57 deals with ~ffences in respect of seditious
practices. On 2 charge of perjury5 or of subornation of
perjury, the evifence of one witness shall not suffice to

. e . 6 .
secure a convicticn thereon. The Juvenile Act  requlres



that the evidence of an unsworn child not siven on oarth
shauld be corroborated by some other evidence where such child
gives evidence on behalf of the prosecution. A conviction
cannot stand in the absence of such corroborating evidence.
The Penal Code7 and the roads and road/traffic.act8 also
prohibit the convicticn of any person on charges of procu-
ration and exceeding the spesd limit respectively solely

on the evidence of a single witness. In civil cases
corroboration is required as 2 matter of law in affiliation
proceedings only.

-

Corrcboration is required as a matter of practice in sexual

9 . . . 10 . .
offenees” , swern evidence of children™, matrimonial

offenceull, claims arainst estates of deceased personsiz,

and where accomplice witness testify on behalf of the
DrDsecutionls. In sexual offences it is considered not safe
to convict on the uncorroborated evidence of the caomplainant
although the court may de so if it is satisfied »f thc truth,
whereas in cases of sworn evidence of children the cCourt
need cnly warn itself c¢f the dangers ~f acting on the un-

corroborated evidence of young boys and girls.

Accomplice evidence, which is the main focus of this essay,
need not be corroborated as a matter of law, but as a matter
of practice. It has long been reccgnised and accepted

since the ninenteenth century, that there is no rule of law
which requires the testimony of an accomplice witness tc

be corroborated or confirmed. It was, however, customery

or practical for the oourt tc warn itself against the dangers
of acting on the uncorroborated testimony of an accomplice.
The failure to give the necessary warning was no ground for
invalidating a decision. This in essence mean't that the
Court could ccnvict on the unconfirmed evidence of an
accomplice.



However, in recent times the courts have insisted that the
rule as to warning has virtually become equivalent tc a
rule of law. The résult néW“is that if the judee gives the
propef warning he can ceonvict on such evidence as bvefore
even if there is no corfoborating evidence.” The Court

will not quash a decision merely on the grhund'that there
was nc corrchboration althcugh it may do sO if it thinks the
decision unreascnable or umnsupported by evidence. Where,
however, the judge fails to warn himself of the danger of
acting on uncorrchborated evidence of an accomplice the
court is bound to set aside the conviction unless it is
able to find that there was in fact substantial corrobcra-

tion.

In Zambia the law relatine to corrcohoration where accomplices
testify on hehalf of the nrosecuticn has seen two major
developments. In 197214 the Supreme Court of Zambia decided
that the evidence of an accomplice witness need not be
corroborated as a matter of law. But an accused perscon can
only be convicted con the uncorroborated testimony of an ac-
complice where there are snecial and compelling circumstances.
Later in 197815, the Supreme Court again re-affirmed the
decision of 1972 and attempted to explain what they they had
mean't by special and compelling circumstances in the earlier
case. In view of the above developments what remains tc be
seen is whether the introduction of the special and circum-
stances rule can operate to render a convicticn on the un-
corroborated testimony of an accomplice safe. It has alsc
yet to be seen as to what constitutes special and compelling
circumstances and whether the rule is in fact a jeparture
from settled English Law. The essay will ke divided into
five chapters.

Chapter I will consist of the intrcduction. Chanter Il

looks at the definition of corroboration, what amounts 'O




corrohorative evidence and the forms and nature of corrcbo-
rativeevidence. It also lcoks at the reasons for and
against a general corrokbcraticn rule. Chapter ITTI will

deal with the testimony of an accomplice, beginnine by lcok-
ing at who an accomplice is and the need for corroborating
accomplice evidence. It alsc 1lcoks at the position of the
law in Zambia pricr tco 1973. Chanter IV examines the law

on corroboration of accomplice witness today and looks at
what constitutes snecial and compellins circumstances.

Here the author lcooks also at the pesitien of law in the
United Kingdom. chapter V carries the summary and preposals
for reform.
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CHAPTER 11

WHAT IS CORROBORATION?

Corroboration is "evidence other than that of the witness
or some other person whose evidence also requires to be
corroborated which tends to show that the evidence of the
witness is true"l. Corroboration then is anything that
confirms the existence of a fact in issue. It may consist
of express or implied admissions which are made by the
accused. Dealing with the question of corroboration, Lord
Reading L.C.J. said:

"We hold that evidence in corroboration must be indepe-
ndent testimony which affects the accused by connecting
or tending to connect him with the crime. It must be
evidence which implicates him i.e. which confirms in
some material particular not only that the crime has

been committed, but also that the prisoner committed
2

it"y
Corroboration need not be direct evidence as it may well be
circumstantial. The corroborative evidence must proceed from
an independent source because a witness is not able to
corroborate one self. In other words for the evidence to
amount to corroboration it must be extrcpeous to the witness
who is to be corroborated. In R v Whiteheadsit was said that

a girl cannot corroborate herself, otherwise it is only neces-
sary for her to repeat her story twenty-five times in order

to get twenty five corroborations. Corroboration therefore,
must be distinguished from consistency. A personns testimony
cannot be ccrroborated merely by having various other people
narrate what had been told to them by the person whose testi-
mony requires ton be corroborated. The truth of



-7 -

a statement cannct ke corrcborated Ly saying that it was

made before Lecause repetition is not corroberatinn,

It is nct encugh that a piece of evidence should tend to
confirm the truth cof any part of the testimony to be corrc-
borated. The piece of evidence must confirm that part of
the testimony which sugsests that the crime was committed

by the accused. If a witness says, "The accused and I stcle
the shecp and I put the skins in a certain place, the dis-
covery of the skins in that »nlace dces not corroborate the
witness' evidence as arainst the dccused; but if the skins
were found in the accused's house, this would corroborate
because it tehds to confirm the statement that the accused
had some hand to play in the theft"4. Evidence which
amounts tc corroboration must he evidence from which an
inference can he made that the main fact happened. Corrobo-

ration may be on some or all material facts.

THE NEED FOR CORROBORATIVE EVIDENCE:

Several reascns have been advanced for and agsainst a general
corroboration rule. First, it is said that the ceneral
corroboration rule protects the innocent because it is hard
for two or morc witnesses to arrce upon all circumstances
relating untc a lie, as not to thwart one another”5. This
is particularly the case where the lies are detailed and

the witnesses who tell them are skilfully cross-examined.
The arsument here in favour of the general corrcoboration rule
is that two people might decide to tell the same lie in
court against the accused. Although they might tell such a
lie it is difficult that they will agree on all the details
especially where they are cross-examined., During cross-exa-
mination, it might turn cut that the two witnesses ccncocted
their story due to discrepancies which may be found in their
testimony. If such a situation occurs then it means that a

man who is innocent will be safe because no conviction can



be based upcen such evidence.,

On the other hand, this rule when closely examined, causes
more hardships than bLenefits. Tt will first and foremost
lead tO many crimes poinw unpunished, and in fact encourage
crimes to be committed ky perschs whe ate awdre of the
difficulties of a conviction. Secondly, a general corroto-
ration rule tends to increase the likelihnod of merjury and
subornation of perjury on the part of the litizants attempt-
ing te comply with it. To this effect it has been submitted
that the consequence of this is a decline in public respect

r:

for the entire legal system

& second justification for a general corroboration rule was
that which was advanced by ¥Montesquieu, Accordinz to
Montesquieu "reascn requires two witnesses, because a wit-
ness whoe affirms and a narty who denies, make asserticn

. . . . . 7
against assertion, and it requires a third to turn the scale"

The contenticn of Montes quieu is tc the effect that in Court
you have two parties, the accused and the witness. The wit-
ness is saying that the accused did commit the crime in issue
while the accused is denying the whole thing. 1In order to
find out who is telling the truth the Court has to look for
the testimony of ancther witness to either corroborate the
other witness or the accused. But this has heen objected to
as being only a '""Mechanical method of obtaining security
unrelated to the real forms and causes of unreliable testie
mony”lg. It is not easy to form any just conclusicn from
numbers. It is said that sometimes a single witness, Ly the
simplicity and clearness of his narrative, by the probability
and consistency of the incidents he relates, by their agree-
ment with other matters of fact too notorious to stand in
need of testimony, will he enoush to stamp conviction on the
most reluctant mindg, A plurality of witnesses in certain
instances thourh all were to the same fact may be found
wanting in the balance. The balance of opposed witness



which supposedly has to be to be broken by an extra witness
does not in fact renerally exist. The accused has nothing
to lose by lyine in a criminal case, but gain. A prcsecu-
tién witness con the other hand has much to lose and nothing
to gain by lying. If Montesquiecu's arsument is to be ac-
cepted then it will mean that the defence should always

provide a plurarity of witnesses.,

The third justification for a genéral corroberation rule is
that it "prevents a man of honour from being destrcoyed by
the asserticn of cne rogue”lo. The rieht to undermine a
rocgue's creditility by attacking his character affords

some soluticn to an honourable man accused of the crime.
This justification has been countered by saying that socme-
times rogues tell the truth and honourable men sometimes
commit crimes. As is said, one honcurable man eould not
prove a single rascal guilty though two rascals could prove

a honourable man nuiltyll.

We may concede the occasional dangers of trusting a single
witness, but a general corroboration rule requiring two
witnesses is not itself sufficient to overcome the dangers
and disadvantages which are thereby introduced. It is

true that there may be some safety in 2 multitude of witnesses
but ncthing more. Witnesses should he Judeed by the weight
of their evidence and no more. Montesquieu's contention was
that the laws which cause a man to perish upon the testimony
of a single witness are fatal to liberty. Montesquieu
presupposed that there was equality between the denial of
the accused and the testimony of the witness. Reacting tc
this, Evans wrote:

"The supposed equality between the denial of the accused
and the testimony of the witness is merely fanciful, unless
it can be said that there is an equal inducement t»o make a
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false accusation for the purpose cf destroying an indivi-
dual with whom there is nc nrevious animosity, and to deny
the commission of a crime for which a party is justly liakle
to undergo punishment,- between & person who by his false-
hood has everything to lose and nothing to gain, and one

who has everything to gain and nothing to lose"lz.

Those who favour thé'general corroberation rule contend that
it is dangerous to éllow a court to act on the testimony of
a Single witness, tﬁe main contention beine that even the
most vile can swear away the liberty, honcur or even the
life of anyone else. They insist that the likelihocd of a
difference tetween the statements of two false witnesses
when examined apart, is a powerful protection of the accused.
in most cases it must be accepted that a greater injustice
may be dcne by givine credence to the story of a Single wit-
ness. Such a rule, it is saidla, may be desiratble In a
society where the stancdard of truth is low.

But on the other hand, it can be said that the anomaly of
acting on the testimony of one perscn is more apparent than
real, because decisions do not proceed merely on the story
told by the witness, but proceed cn the moral conviction of
its truth which truth is hased on the way the witness gave

his testimony. It is true that cases occur where the greatest
injustice is done by giving credence to the story of one
witness. Despite that, however, the ﬁene}al corroboration
rule requirement should nct be used in the absence of strong
and just reasons tecause it clearly imposes an obstacle to

the administration of justice. The disadvantares of requir-
ing a single witness tc be corroborated are threefold.

First, it offers an incentive to crime and dishonesty by
seemingly telling the offender that he may with impunity,

do any unlawful act in the presence of one witness. Secondly,
the c~rt1f1c1a1 rules of this kind also hold ocut a temptation
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to the subornaticn of perjury, in order to obtain the means
of complying with them. Thirdly, they produce a mischie-
vous effect on the court by their natural tendency to react
on the human mind, and thus create a system of mechanical
decisions dependent on the number of nroofs and regardless
of the weight. This can hardly be sc. As Wigmore says:

"The prcbative value of a witness' assertion is utterly
incapable of being measured by arithmetic. All the
considerations which overate to descredit testimony
affect it in such varying ways for different witnesses
that the net trust wmrthiness of each one's testimony
is not to be estimated, either in itself, or in refere-
nce to other's testimony{ by any uniform numerical
standarc. Probative effects are too elusive and
intangible for that. The nersonal element behind the
assertion is the vital one, and is too multifarious to

be measured by rule"14.

To this effect judicial decisions should proceed on the
intelligence and credit, and not on the numbter of the wit-
nesses examined in court. The Commen Law lays down four
genexral principleslS.

(1) Credibility does not depend on the number of witnesses.

(2) Generally the testimony of one witness is enough.

(3) Mere assertion of any witness does not of itself need
to ke believed even though he is unimpeached in any
manner,

(4) All the rules requiring two witnesses or corrobora-
tion of one witness are excentions to the eeneral rule.

NATURE AND FORMS OF CORROBORATIVE EVIDENCE:

Corroborative evidence may take several forms. In certain
cases the conduct of the accused or defendant may be held to



amount teo corroboration of the evidence arainst him. But it
is also pessitble that the conduct of the accused may not be
held to be cerroboration asainst him. Corrohorative evidence
against the defendant may take the form of silence in the
face of an accusation, non-ienial of an offence when formally
charged, lies in and outside court, and the conduct of the
accused on previnus coccasions to that with which the trial is
concerned. It is important that we consider these elements

one bty one,

SILENCL

Silence in the face of an accusaticn may not amount to corrobo-
ration. If someone is confronted by a Police Officer who
puts questions to him, silence will not amount to corrobora-
tion. This is because citizens are not under an oblirsation
tc answer questions from the Police. But silence may amcunt
to an implied admission if it is natural to expect a reply
from the person accused. The failure of a man whn is accused
of a crime, toc make any answer or to show any indignation may
Le corroboration, hut whether it is corroberaticn or not
depends on the circumstances of each case. It is for the
Judze to decide whether a respectakle man, if he was innccent
would make an answer tc such a chargee. But when pnersons are
speaking on even or equal terms, and a charge is made, and
the person charged says nothing and exnresses no indignation,
and does nothing to repel the charge, that is some evidence
to show that he admits the charge te be truc.

In Rv Crampla, the accused was mot by a esirl's father who
immediately said, "I have here those things which you gave

my Jdaughter in order to procure an aborticon'”. To this
accusation the accused said nothing. It was held that the
accused's failure to reply tended to corroborate the daughter's
evidence. Here, the accusel, if innocent may reasonably

have Leen expected to disavow such evidence of his guilt.



The ccurt further said that the accusations were indeed grave
and called for a reply from the accused.

It must, however, be emphasised that silence can only consti-
tute an implied admissicon 2nd hence corroborate other evide~
nce where the accusations or questions are made by somecne
not in authority i.e. the accused and the accuser should
stand on the samc footing. Consequently, silence on the part
of an accused when, charged by a Police Officer cannot amount
to corrchbeoraticon. 1o say that silence after a warning from

a Police Officer that the accused need not say anything,
amounted to corroboration is a misdirection17. In R v Tate
the prisoner was charged by a Police Officer with the offence
of Sedomy with a boy. He made no reply and was convicted.

On appeal the court first observed that what was relied upon
by the prosecution was the fact that the prisoner, when
formally charged bv the Police Constable, made no reply. It
may be that in some cases the absence of an indignant repu-
diation of a charge micht be scme corroboration, but that it
was not so unier the circumstances of the case unler conside-

ration. Lord Alverstone C.J. said:

"The non-denial of the offence by the priscner, when
formally charged by the Police is not corroboration.
This is not to say that evidence of non-denial cannct
be corroboration, in s"me cases the absence »f an
indignant denial would amount to that, but non-denial
of a formal charge hy the Ponlice is not, or may not

.19
be on thoe same footing" 7,

It should also ke noted that failure by the accused to
testify does not amount te corrcboration. This is because
an accused perscon has a right to remain silent. Article
20(7) of the Constitutionzo of Zamhia nrovides that no
person who is charged for a Criminal Offence shall be

compelled to rive evidence at the trial. Further section 157



~

cf the criminal procedure codeél, prchibits the nrosecution
from comwenting on the failure of the accused to testify.
Speaking «f the accused's rizht to remain silent, Lord Mac-
Dermott said:

"The circumstances that the appellants elected not to
sive evidence is equally incanahle of constituting
correboraticon, thoush on more general erounds. Silence
on the part of an accused which is tantamount to an
admission by conduct may, on occasion, amount to cor-
roboraticn. But an accused admits nothinge by exercis-
ine at his trial the rirsht which the law cives him
c¢f electing not to deny the charpe on oath. Silence

n
of that kind affords no carroboration”za.

TELLING OF LIES

False statements out of court wilil not necessarily constitute
corrcboraticn, but may do so if they are indicative of a

sense of guilt and are proved Ly independent evidence. Every-
thing depends on the circumstances of the casc. 1In Credland Vv

KnowlerZB, a young girl deposed that the accused had committed
an offence against her in his home. The accusead denied the
charge and said that he was not at home at the material time.
But, later cn he contradicted thbis denial by saying that he
lied when he said he was not at home at the material time.

It was held that the fact that the accused ultimately admit-
ted that he had falsely stated that he was not at home at

the material time was corroboration of the testimony arcainst
him.

There are four elements which have to be established before
lies out of court can amcunt tc corroberation., These ele-

, 24 .
ments were set out in the case of RV Lucas® . In this case,

the appellant was charced on a count charring an offence in
respect of which evidence implicating her was siven by an
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accomplice. The appellant gave evidence which was challenged
as being partly lies. The jury were warned of the dangers

of convicting on the accomplice's evidence and were directed
in terms which suggested that lies told by the appellant in
court bhe considered as corroboration of the accomplice's
evidence.

The holding was to the effect that for a lying statcment
made out of ccurt to be capable of amounting to corrcboration
it had to be deliberate and relate to a material issue, the
motive for lying had to be a realisation of guilt and a fear
of the truth, and the statement had to be shown to be a lie
by admissicn or evidence from a witness who was independent
and other than the accomplice to be corrcborated. It was
further said that lies told in court which fulfilled these
four criteria were available for ccnsideration by the jury
as ccrroboration, but the mere fact that the jury preferred
the evidence of an accomplice to that of the person charged,
who therefcre must have been lying in the witness box, did
not enable them to treat the lying evidence as corrcborative
of that ¢f the accomplice.

s e i s . . s . 2
This is in line with the earlier decision in R v Champman S

where Lord Roskill said:

"There is a clear distinction in principle between a
lie told ocut of court and evidence given in a witness
box which the jury rejects as incapable of belief or
as otherwise unreliable. Proof of a lie told out of
court is capable c¢f beinsy direct cvidence, almissatle
at the trial amountine to affirmative proof -f the un-
truth of the defendant's denial of guilt. This im
turn ray tend to confirm the evidence against him and
to implicate him in the offence charged. But a denial
in the witness box which is untruthful or otherwise
incapable of belief is not positive proof of anythinge,
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It leads only to the rejection of evidence —iven
which then has to bhe treated as if it had wmever been

riven',

At onz time it was accepted that lies in court could not at

. 26 . .
all amount to cerrokoration®™ , but now serious doubt has

27

’

teen cast on this by later decisions. In @ v Boardman
Lord Justice Orr said:

1AJ

48 to lies by the accused in court we accept the
correctness of the decisicn in R v Chapman on the

facts of that case, and that it will be applicable

inr most cases. Whether the judrement should be
treated as autherity for the proposition that a lie
told by the accused in evidence can never whatever
the circumstances be canable of amountins to corrobo-

ration is a matter on which to feel same doubt .....

Serious doul't has further heen cast on the decision in

R v Chapman by the decision of the house of Lords in

R v Lucaszg, where they set out the elements which have to

be satisfied before a lie can amount to ccrroboration.

¥urther, it should be noted that a person's statement in

court may well be held to corroborate the case against him.
This can be illustrated by referring to the case of R v Dossizg
In this case¢ a man was charged with indecent assault on a
little girl. In his evidence he denied the charge , but
admitted that he fondled her "platonically'. It was hela

that the accused's admission that he fondled the girl "pla-
tonically'" corroborated the girl's evidence that he had
indecently assaulted her.
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CONDUCT ON PREVIOUS OCCASIONS

Conduct of the accused on previous occasions may corrcoborate
the evidence against the accused, The evidence against the
accused may be corrcborated if it shows a propensity which
is more specific than that of committing a certain crime
because it involves doing so with a particular verson or in
a particular way. The conduct of the accused may also cor-
roborate a witness' story about statements made by the defe-
ndant or the accused.

In R VHartleg?O, the appellant was charged and convicted of
committing buggery with H, a boy aged ten years, on 2 certain
date. The boy gave evidence of the commission of the offence
on an earlier occasion. There was no corroboration of the
boy's evidence regardin~ the date charged, but thers was
corroboration of his evidence regarding the earlier occasion.
The judge directed the jury that they might treat the evidence
corroborative of the boy's evidence relating tc the date
charged. It was held that the evidence of the buy relating
to the earlier occasion was rightly admitted, and that the
judge had correctly directed the jury on the question of
corroboration.

Corroboration can also be supplied by the accused's mcdus
operandi as was the case in Director of Public Prosecutions
v Boardmansl, where the Ecuse of Lords held that the trial
judge had rirhtly admitted the evidence as constituting

mutual corroberation because of the strikine similarities in
the way the cffences against the boys were committed. This
was also the case in Director of Public Prosecutions V Kil-

bourne32 where it was said that any cther conduct of the ac-

cused may corrcborate if it is a relevant fact on the issue
of his 1liability on the occasion into which the court is
inquiring.



In this Chapter we examined the general corroboration rule
and some of the reascons advanced in favour and acainst the
general corrcboration rule. We alsc examined the nature

and forms of corroborative evidence. In the next chapter
we proceed to examine the testimony of accomplice witness.
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CHAPTER III

THE TESTIMONY OF ACCOMPLICE WITNESSES

In the previous chapter we were dealing eith the gquestion of
corroboraticon in reneral. In this chapter we now take a
look at the testimony of accomplice withesses. We begin by
lonking at the definition of an accomplice and the reasons
which have been advanced in favour of the rule requiring

the testimony of an accomplice to be corroborated. We end
by looking at the state of the lawpriorto 1973 in Zambia.

An accomplice is considered as a competent witness, but
because of his implication in the crime and the possible
motives that may play some vnart and influence him in giv-

ing his evidence, it is considered dangerous to act on his
uncorroborated evidence. It is, however, not a requirement
that his evidence should be corroborated in eyery detail.

It is enough that sufficient corvcboration of a materizal

fact is found in his evidence. The corrcboration required

in the case of an accomplice is corroboraticon in some material
particular. Such corrobnration must have the character of
tending to show that the accused committed the crime charged.
It is not enough that the corrcboration shows the witness

to have tcld the truth in matters unconnected with the guilt
of the accusedl. It should bhe ncted also that the corrcho-
rative evidence must be from some witness other than the
person accused. This is because it is well settled law that

. . 2.
an accomplice cannost corrcborate ancther accomnlice .

WHO IS AN ACCOMPLICE?

There is no formal definition of the term accomnlice, but in
. . . . . 3
the case of Davies v Director of Public Prosecutinns  the

following persons were held to be accomplices: -
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(a) Persons who are participes criminis in respect of
\

the actual crime charged, whether as princinals or
accessories before or after the fact, or nersons

committing, procering or aiding and abettine misde-
meanour. (This was said to be the natural meaning

of the term accomplice).

(b) Receivers of stolen property testifying at the trial
of those alleged to have stolen the sroods received
by them.

(c) The parties to other crimes alleged to have been
comnitted by the accused, when evidence of such crimes
is received on the ground that it is of particular
relevance or that it tends to prove somethinz more

then mere criminal propensity.

THE NEED FOPR CORROBOBATING ACCOMPLICE EVIDENCE:

Several reasons have been given in suvport cf the rule re-
quiring accomplice evidence to be corroborated. Firstly, it
is saiq that a person'may wish to sugeest 'his innocence Cr
the fact that his participation in the crime was minor by
shifting the blame from himself on to the others. In such

a way the accomplice may expect to save himself from punish-
ment if only he could secure the cenviction of others. As
Lord Abinger, C.B. said:-

"It is a rule of practice which deserves anll the reve-
rence of law that judges have uniformly told juries
that they ought not to pay any respect to the testimony
of an accomplice unless the accomplice is corroborated
in scme material particular........ The danger is that
when 2 man is fixed, and knows that his own guilt is
detected he purchases immunify by fasely accusing
nthers"4,



aAnd secondly, it is said that an inpocent man may testify
arainst an accused, and in spite and in order to reveugce
himself, the accused may acCusc the innocent man of in fact

. . , . . 5 :
takins part in the crime. 1in » v Robinscn® Pollnck, C.B.

said:

"It was perileus...o..i... O erpvict a persen as receiver
on the sole evidence of the thief. This would »ut in
the nower of a thief from melice or revenge to lay a

crime on eny one asainst whom he had a grudge".

Thirdly, it has been arpued that in mest cases it often hap-
pens that an accomplice is a friend of those who comitteld
the crime with him and he would much rather get then out of
the scrape and fix 2n innccent man than his real associates.
The Fourth reason advanced in favour of the need for corrobo-
ratiny the evidence of an accomplice has its base ian the
moral guilty of the witness. This is to the effect that
accomnlice testimony should be treated with suspicinon because
the accomplice is aproved or cenfesed criminal., It is
Locause of the dangers inherent in aceomplice testimony that
the courts insist and require that the accused must be impli-
cated in some material particular by the corrchorative evide-
nce.

THE DECISION IN MACHOBANE v THE PEOPLEGZ

This was the first major decision in Zambia in so far 2as
accomnlice evidenze 1s cencerned.  In this case the anpellant
was convicted of stock theft in the High Court. The material
evidence aprainst him was givea by one Julius (the appellant's
brother) and Julius' twelve yzar old son. The two depcsed
that they found two strange beasts, one of which later turned
out to be the property of the complainant in Julius’ Kraal.
When they asked about the beasts the anpellant said'they were

his. The appellant, however, in his eovidence denied any know-



ledge of the heasts and said at the time he was alleged to be
in the village, he was somewhere in Livingstone. The appel-

lant appealed against both sentence and conviction.

1t was held by the Supreme Court that, a witness found in
possession of stolen property must be rerarded as an accomp-
lice unless on the whole of the evidence the court finds as

a fact that he is not an accomplice. The court further

said in the absence of such finding the witness will never-
theless be assumed to be an accomplice in considering an
appeal. On accomplice evidence the court rulad that a convic-—
tion on the uncorroborated evidence of an accomplice is
competent as a strict matter of law. DBut the court qualified
this by saying that the danger of convicting on uncorrcborated
accomplice evidence is a rule of practice which has virtually
become equivalent to 2 rule of law. An accused person should
thercfore not be convicted on the uncorrcborated testimony of
a witness with a possible 1interest tc serve unless and until

there are "special and compelling grounds’.

To be noted from the decision in Machobane is the fact that
for the first time the court introduced a new element in
accomplice evidence in Zambia. This is the requirement ctf
special and compelling grounds before a coenviction could be
sustained on the uncorrcborated cevidence of an acconplice.
The court 4id not, however, care to define or let alone give
an example of what would have constituted special and compel-
ling "§rounds in the case at hand. Further, the court nmade it
clear that the accomplice evidence rule was to apply equally
to a winess with a2 possible interest to save. This secems

to extend beyond the definition of an accomplice as given in
Davies v Director of Public Prosecutions7. This case (

(Machobane) remained the leading authority on accomnlice
evidence in Zambin until later on. Tc¢ this effect, in the

next chapter we take a look at the present status of the law
on accomplice evidence in Zambia.
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CHAPTER IV

ACCOMPLICE EVIDENCE IN ZAMBIA TODAY

In chapter 111, we examined the testimony of accomplice wit-
nesses, who an accomnlice is, and the reasons advanced in
support of the rule requiring accomplice evidence to be
corroborated. We ended bv looking at accomplice evidence

in Zambia prior to 1973. We now proceed to examine accomplice
evidence in Zambia teoday and aiso take a lock at the nositicn
of the law ir the Unitced Kinsgdom. The author will endeavour
to cstablish whether the Zambian Law is a departure from
English Law or not.

THE DECISION IN PHIRI AND OTHEES v THE PEOPLElz

The appellants were convicted of aggravated robbery. It was
alleged that two ¢f them, botnh wearing women's stockings

over their faces and while armed, robbed a Securicor Employee
of a cash box containing Cheques 2nd a sum of money in cash.
The third man was the driver of the car which was used in the
robbery. The prosecution relied mainly on the evidence of
two accomplices who were both emplovees of the firm where

the robbery tcok place. The trizl judge warned himself of
the dansers of convicting on the uncorrcborated evidence of
the accomplices. He found as a fact that there was nc cor-
roboration or anything else to support the testimony of the
accomnlices, but held that from their demeanour and the fact
that they gave detailed accounts of the offence he was fully
convinced that they were sneaking the truth,.

On behalf of the appellants it was arpgued by counsel that a
convicticn on the uncorroborated evidence of an accomplice
and in the absence of '"special and compelling oroun-is" was
contrary to the decision in Machobane and therefore incompe-
tent, It was submitted by the director of Public Pfcsecum



tions that the requirement of "special and compelling grounds"
was a departure from settled Enplish Law and therefore, the
Machobane case should be cverruled. The learned Director
Public Prosecutions further submitted that a court may
convict on the uncorroborated evidence of an accommlice if
convinced that the accomplice is telling truth, and that the
faith in the truth of the testimony may be based on ncthing
more than the demcanour of the witness and the plausibility
of coherence of his story. Alternatively, the Director cof
Public Prosecuti®ns subbmitted that contrary to the learned
judge's finding there were in fact "snecial and compelling
crounds' within the meaning of Machobane., He called for the
application of the proviso to section 15(1) of the Supreme
Court Actz of Zambia even if the judge was to be held to have
misdirected himself. The proviso to section 15 is to the
effect that the court may, notwithstandinm that the pcint
raised in the appeal might be decided in favour of the appel-
lant, dismiss the appeal if it considers that no miscarriage
of justice has actually occured.

The holding ¢f the Supreme Conrt in this case was to the
effect that a judpe sitting alone or with assessors must
direct himself and the assessors, if any, as tc the dangers
of convicting on the uncorrohorated evidence of an accomplice
just as he would direct a jury. His judrement must show

that he had done so althousrh it is not necessary to use any
particular form of words for such a direction. It is cnly
necessary that judgément shows that the judce has applied

his mind to the particular danpers raised by the rnature and
the facts of the particular case before him. The judge should
then examine whether in the circumstances of the case those
dangers have been excluded, and he must give his reasons for
his conclusicns. It was also said that those reasons must

as a matter of strict law consist in something more than a



belief in the truth of the evidence of the accomnlices based
simply on their demeanour and the plausibility of their
evilence, and that in the absence of "somethine mare' the
court must acquit. Referrine o "specizl and compelling

srounds', Justice Baron said:

"The something more must be circumstances which though
nct constituting corroboration as a matter of strict
law, yet satisfy the court that the danrer that the
accused is beins falsely implicated has heen excludied
and that it is safe to rely on the evidence of thse
accemplice implicating the accused. This is what we
mean't by special and compelling grounds as used in

Machobane”B

Further, the court asserted that the special and compelling
grounds do not lend themselves to close descrintion, sayine
the nature and sufficiency of the evidence in question will
depend on the nature of the facts bf the narticular case,

but as a princinle the evidence will be in the nature of
corroboraticn in that it must of necessity confirm or support.
The court laid down the test for the arnlication »f the

proviso in Zambia in the foliowing terms: -

"Was there corroborative cor supporting evidence of
such weight that the conclusion is not to be
resisted that any court behaving reasonably, moving
frem the undisputed facts and any findings made by
the trial court would directing itself proverly have

. B} . 4
arrived at the same conclusion?"

On the facts of the case Chief Justice Silunewe, Justices
Muwo and Bruce-Lyle ruled that there were ''snecial

and compelling grounds' which occurcd in the form of "odd



coincidences". These coincidences were:-
(i) The car in which the appellants were intercepted
in Lusaka was similar and had the same registra-
ticn number as the o2ne which the appellants had

allegedly been using in Ndola.

(ii) Shortly after the robbery in which Phiri was
implicated he was found with K1,204, about which
he failed to give a credible explanation.

(iii) It was not possible that the accomnlices whe stayed
in Ndnla could rick on three strangers two of
whom stayed in Lusaka and the sther in Kafue apnd whe

knew «ach other.

On the basis of this the three judges arnlied the nroviso

to thne effect that althouch there were 2 lot of misdirec-
tions by the trial judge there was no miscarriage of justice.
They therefore dismissed the appeals. But Justices Baron

and Gardner were unalle to find “"somethin more'" and allowed
the appeals. Justice Baron said he did not recarl the fore-
poing aspects of the evidence as srevidine any suspert fcor
the evidence of the accomplices. The decision to dismiss

the appeal was carried forward eon the basis of the majority
decision.

1t should Le noted that Phiri settled the law on accomplice

evidence in Zambia. It should also he noted that the
accomplice rule which calls for special and commnelling
grounds has been extended to cover witnesses with a possible
interest of their own to serves. The rule alsc covers wit-
nesses with a possitle bias6. However, before we take 2
critical lock at the position of accomplice evidence let

us first of all look at the position of accomhlice evidence
in the United Kingdom.
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ACCOMPLICE EVIDENCE IN THE UNITED KINGDC”

An accomplice,‘as already pointed out, is a competent wit-
ness. But his testimony may be of little copency unless it

is corroborated. It is therefore the duty of the judge to
warn the jury of the danpers cf acting on the uncorroborated
evidence of an accomplice. In the absence of such warning

the court must acquit even if in fact there be amnle corrcbho-
raticr of the evidence of the accomprlice, unless the appéllate
court can apply the nroviso to section 4(1) of the riminal
Appeal Act 1807,

In Davies v Director of Tublic ?rosecutions7, the accused

and other youths attacked with their fists another groun of
youths, one of whom was stabbed and died. The six youths,
including the avrpellant and one Lawson, were charged with
murder but finally the sr»nellant alone was convicted. Lawsen
was amcong a grour of four against whom nc evidence was offered
and who were not guilty of murder but convicted of common
assault. At the appellant's trial Lawson gave evidence for
the prosecution as to an admission bty the apnellant of the
use of a knife by him, but the judge 4id not warn the jury

of the danger of accenting Lawson's evidence without corrobo-
ration.

It was held that in a criminal trial where 2 rerson who is
an accomplice gives evidence on behalf of the rrosecution

it is the duty of the judre to warn the jury that although
they may convict on the evidence of an accomnlice it is
dangerous to do so uniess it is corroborated. This rule is
a rule of practice which has acquired the force of a rule

of law., It follows that where the judge fails to give due
warnings the conviction will be quashed even if in fact there
be ample corroboration unless the appellate court can apprly
the proviso to section 4(1) of the Criminal Apneal Act 1907.
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The House of Lords had also an dppertunity to review the case

cf Rv Baskerville8 rerarding the testimony of accomplices

and the requirement of corroboration. Their lordships said
in cases of accomplice testimony there must be inlependent
testimony which confirms the evidence of the accomplice as

to a material circumstance of the crime, It is not, however,
necessary that the whole nf the evidence of the accomplice
should be corroborated. Their lordships further szid that
the corroborative evidence must exist as regards the identity
of the accused in relation to the crime, and such evidence
must implicate the accused. Their lordships, however, made

it clear that one accomplice cannot corrohorate anotherg, and
that the testimony of two accomplices is admissible but it
cannot be treated as corroboraticon. This in essence means
that twe accomplice witnesses for the nrosecution are no better
than one,

English Law has also dealt with the question of whether or
not corroboration is required where a witness has some purpose

of his own to serve. In R v Praterlo, it was said that where

a witness may have some purncse of his own to serve in Fiving
evidence, it is desirable in practice that a warning should
be ziven to the jury with regard to the danger of acting on
his uncorroborated evidence similar to that which is given

in the case of accomplices, whether the witness can properly
be classified as an accomnlice or nct. But later Jdecisicns
have male it clear that what was 1aid dewn in Prater was not
a rule of law, but a rule of practicell. It follows that
where a witness has a bias 5r a purrose of his own to serve
the issue that arises in Engilish Law is that of credibility

. 12
and not corroboration ~.

ACCOMPLICE EVIDENCE IN ZAMBIA AND THEE UNITED KINGDOM COMPARED.

A look at acccemplice evidence in- Zambia and accomnlice
evidence in the United Kinesdom shows that the two differ in



twe fundamentzl respects. First, in Zambia the Supreme
Court has introduced the requirement of special and compel-
ling grounds before a conviction can be sustaineld on the
uncorroborated testimony of an accomplice. A look at
English authcorities shows that there is no corrosponding
requirement of special and ccmpelling erounds in English
Law before a convicticn can ke based upon the uncorroborated
testimony of an accomblice. Secondly, the Sunremne Court in
Zambia has extended the ambit of the accomplice rule such
that it now covers witnesses with an interest of their own
to serve, biased and tainted witnesses. It is imperative
that we examine the requirement of special and comnpelling
orounds and the extension of the accomplice rule. Let us

first consider what constitutes special and compelling grounds.

SPECIAL AND COMPELLING CGROUNDS

The requirement of special and compelling grounds first

. 13 . .
appeared in Machobane v the people and was affirmed in

Phiri and cthers v the Qeoplel4, which is consildered tc

2 a landmark decision in Zambia in so far as accomplice
evidence is concerned. At the time that the rule was intro-
duced in Kachobane the court 1id not care to lefine cr let
alone rive an example of what would constitute special and
compelling grounds, because, as they explained later, it was
unnecessary to do so. Then in Phiri the special and compel-
ling grounds were defined to mean ''somethino more", and,
that "something more'" had to he circumstances which do not
constitute corrobsration as a matter of strict law, but must
vet satisfy the court that the danger that the accused is
being falsely implicatcd has been excluded and that it is
safe to act on the evidencs of an accomplice. According to
the honourable judees the demeancur and nlausibility cf the
accomplice's story cannot suffice; there must be '"something
more''.
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It is submitted that the said "odd coincidences" could not
constitute special and compelling grounds. It is either
that the coincidences constituted corroboration or no cor-
roboration at all. Corroboration, as pointed out in Phiri
itself has no technical or legal meaning. It simoly means
confirmation, sunport or evidence tending to connect the
accused with the commission of the crime. 8o if the coinci-
dences referred to confirméd or supported the evidence of
the accomplices, then the coincidences did not warrant any
special designatiog, }in DPP v Hesterls, Lnrd Diplock said
the words corroboration and confirmation are used inter-—
changeably.' Further, Lord Hsilsham said: |

"The word corrobeoration itself means no more than evi-
dence : tendinn to confirm other evidence. In my
opinion evidence which is admissible and relevant
to the evidence requirinz cerrcboration, and if
believed confirming it in the required particulars
is capable of being corroboration of that evidence

. . , . 16
and when helieved is in fact such correcboration" .

Nowhere is it suggested in Enmlish Authorities which have
made reference to "other evidence" that the other evidence
shculd have any snecial desi~nation, arart from statements
macde that the other evidence must confirm, sunport or tend
to connect the accused with the commission of the crime.

Let us take a look at the courts rulings that the fact that
Phiri failed to erive a credible explanation of how he came to
have a lot of money shertly after he was implicated in a
robbery in which money was stolen ccnstituted a svecial and
compelling ground. It is éubmitted that the fact that Phiri
could not account for the money found on him coulid only he
taken to have confirmed or supported the accomplices' story
that Phiri was involved in thevrobbery. So if the evidence



was accepted on the basis that it confirmed or supperted the
evidence of the accompnlices, or that it tended to connect
Phiri with the commission of the crime, then it assumed the
character cf corrcboration. After all the essence of cerrobo-
rative evidence is that it must cenfirm, surport or tend to
connect the accused with the commission of the crime, The
difficulty of the requiremeant of '"special and commelling
grounds" is that it leads one into a situation where he has
to decide which confirmatory or surporting evidence has

to be treated as corroboration and which cenfirmatory or
supnorting evidence has to be treated as '"something more"
because it falls short «f corrcboration., The difficulties
of this rule were apparent in Phiri itself where two judges
declined to see "somethingmore” where the other three had
seen the same.

It is submitted that if we have to take a less technical
view as to what constitutes corroboration, then any evidence
which supports or confirms or tends to connect the accused
with the commisiicn of the crime must be treated as corrobo-
raticn. There is no need to have any special designation if
only avoid the annarent difficulties of distinruishing
hetween ''‘something more" anl corrcboration when the two have
almost the same features. The difficulty of this rule is
further compcunded by the absence of any criterion as to

how one shculd e about looking for that "something mcre'.

At least the courts in East Africa, unlike in Zambia, have
decisively come up with a certain criterion to help them

in their endeavour to find out whether the special and
compelling crounds exist or not. To begin with, the courts
in East Africa, unlike in Zambia, have treated the require-
ment of the rule as a rule of practice as opposed to a rule
of law. This was the view of the - court in 99nisiol7. It



was further said in the éame case that the criterion as to
whether an excentional case has arisen is the credibility of
the accomplice or accomplices combined with the weight to be
attributed to the facts to which they testify. The princi-
pal factors to be considered when deciding whether exceptional
circumstances obtain for an accomplice's evidence to be accep-
ted without corroboration are not only their demeanour and
quality as witness, but also their relation to the offence
charged and the parts which'they rlayed in connection there-
with, i.2. the degree of théir criminal complicity in law and
in fact. 1t was further said that a denarture from the gene-
ral rule of practice is only justifiable where, on apnlying
the laid down criterion in the manner provided, it anpears
clearly that the accomplice evidence is so excentionally
cogent as to satisfy the court beyond reasonable doubt that
the inherent danger of convicting on uncorroborated accomplice
evidence has disanpeared. It is noteworthy, however, that the
court did not cite an examnle of what would have been special
and ccmpelling grcounds, but from the laid down criterion at
least one would know what to lock for. The truth of the mat-
ter, however, is that it is not easy to set out what would
constitute special and compelling grounds in any given case.
It is submitted in the final analysis that the introduction

of the rule requiring special and compelling grounds
is untenable.

EXTENSION OF THE ACCOMPLICE RULE:

The Zambian courts have unduly extended the ambit of the
accomplice rule to cover witnesses with a purvose of their

own to serve, biased and tainted witnesses. The result cf
this is that no conviction can be sustaine? on the uncorrcbo-

rated testimony of such witnesses in the abseﬁce of special

and compelling grounds, In Musupi v the peoplels, Justice

Baron acknowledged the distinction between a witness with

his own purpose tc serve and an accomplice, and the fact that



- 36 -

a witness with his own purpose is not necessarily an ac-
complice, He, however, went on to say that this distinc-
tion is irrelevant because the question that arises in
every case is whether the danger of relying on the evide-
nce of the suspect witness has been excluded. A witness
with 2 purpose of his own to serve or one with a bias
cannot be held to be an accomplice but that his evidence

is approached in the same way one would approach accomplice
evidence.

It is submitted that this extension of the accomplice rule
to cover witnesses with a purpose of their own to serve,
and biased witnesses is also untenable. A witness with a
purpose of his own to serve or one with a bias cannot be
put on the same footing with an accomplice., A witness

may have a bias against the accused for a variety of
reasons. He may not even have played any part in the crime,
and yet, for one reason or another may be biased. Let us
take a hypothetical case of A,B and C. A and B plan and
execute a crime which is witnessed by C. C meanwhile had
fought with both A and B some two years ago. C is called
as a witness for the prosecution. A and B allege that C

is likely to be biased against them on account of the fight
which they had with him two years ago.

Definitely in such a case it would be absurd to require
that C's evidence should be corroborated by ''something
more' just because of a likelihood of bias. C knew nothing
about the planning and execution of the crime and played

no part in it. All he krows is that the crime gccurred in
his presence. Clearly the issue that arises in relation

to C's testimony is that of credibility and not corrobo-
ration., In the English case cof 292519’ it was pointed out
that there is an cbligation for a trial judge to advise

the jury to proceed with caution where there is material
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to suggest that a witness may be tainted by an impropér
motive. The strength and nature of the advice will depend
on particular circumstances. But there 1is no obligation to
give an accomplice warning with all that it entails, when
it is clear that there is no basis for suggesting that the
witness is a participant or is ir any way involved in the
crime which is the subject matter of the trial. Touching
on the issue of a witness with a purpcse of his own to

serve, Lord Justice Ackner said:

"An accomplice direction canrot be required whenever
a witness may be regarded as having some purpose

of his own to serve ......merely because there is
some material to justify the suggestion that a wit-
ness is giving unfavourable evidence, out of spite,
i1l will, tec level some old score etc, cannot in
every case necessitate the accomplice warning, if
there is no material to suggest that the witness

. 2
may be an accomplice" O.

In other words the warning against acting on uncorrcborated
evidence of a witness with a purpose of his own to serve is
only related to such caseswhere witnesses may be narticipants
or involved in the crime charged. Hence in Whitakerzl,the

[ Rl

Court of Appeal said

", ....... their duty was to decide who was telling
the truth as between the applicant Whitaker and

Mrs. Ogen........ They did not need any warning
to the effect that Mrs. Ogden may have had a
purpose to serve......... it was cbvious."

It is unfortunate that the Zambian Courts seem to place

. 22 . . .
greater reliance cn Prater” , which required a warning

where a witness had a purpose of his own to serve. But Prater,
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as the Crurt of Appeal said in Derek22 laid down no rule of

law, but rather a rule of practice the form of adoption of
which is always a matter of discretion for the juige. It
is submitted, therefore, that there is no need to require
corroboration whenever a witness has a nurnose of his own
to serve or has a bias.

Thus, it is clear that the accomplice evidence in Zambia has
departed from settled English Law in two fundamental re-
spects, Let us then nroceed in the next chapter and examine
the proposals for reform.
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CHAPTER V

CONCLUSION

SUMMARY AND PROPOSALS FOR REFORM:

In this essay we have looked =t the definition of corrobora-
tion and examined the general corroberation rule. We saw
that corroboration must be evidence which confirms the
existence of a fact in issue. We lcoked at some of the
reasons advanced in favour and against the general corrobo-
ration rule and also examinel the nature and forms of cor-
roborative evidence. We saw that corrcborative evidence may
take the form of silence in the face of an accusation, non-
denial of an offence when formally charred, lies in and out-
side court, and the conduct of the accused on previous ccC-
casions to that with which the trial is concerned. We how-
ever, later saw that whether silence, non-denial of an
offence lies in and outside court will constitute corrcbora-
tion gener21lly depends on the circumstances of case, and that
the failure by the accused to give evidence does not amount

to corroboration.

We also examined the testimony cf accomplices to the effect
that an accomplice is a competent witness, but that it is
considered dangerous to act on the uncorrobanrated evidence
of an accomplice because otf his jmplication in the crime and
possible motives that may nlay some part and influence him
in giving his evidence. We also locked at the categories of
witnesses who may be considered as accomplices and looked

at some of the reasons which have been advanced in favour

of the rule requiring accomplice evidence to be corroborated.
We considered the decision in Machobane in which for the
first time the Supreme Court introduced the requirement of
"gpecial and compelling grounds" before a conviction can be

sustained on the uncorroborated evidence of an accomplice.



One notable feature, however, was that the 'special and
compelling grounds' were neither explained nor defined in
Machobane.

We then came to consider accomplice evidence in Zambia today
with a critical look at the landmark decision of the Supreme
Court in Phiri in which the "special and compelling grounds"
were explained. It has been arpued in this paper that the
introducticn of tlhis rule has brought some difficulty in the
law. It puts one in a difficult situation where one has to
decide which confirmatory and / or supporting evidence one

has to treat as corroboration and which confimatory or support-
ing evidence one has to treat as coanstituting "something mere"
because it falls short of corroboraticn. It has also been
argued that the Supreme Court has provided no guidelines or
criterion as to how one should mo about leooking for the
"special and comnelling srounds'. We have also seen that
Zambian Courts have unduly extended the ambit of the complice
rule, and that this has led to the unfortunate situation where
"special and comnelline crounds" are required where a witness
has a hias or a purpose of his own to serve. In the final
analysis it has been submitted that the requirement of ''special
and compelling grounds” and the extension of the ambit of the
accomplice rule are both untenable, and a departure irom
settled English Law. A comparison between accomplice evidence
in the United Kingdem and Zambia shows that the two differ in
two fundamental respects mentioned above.

PROPOSALS FOR REFOEM:

There is no doubt that it is danperous to act on the uncorrobo-
rated evidence of an accomplice. The court must, therefore,
always keep this danser in mind whenever it is dealing with
accomplice evidence. This is the reason why the court shcould

examine the accomplice evidence with the rreatest care possible.



First, the cocurt must be satisfied that the accomnlice wit-
ness is a reliable witness, just as is the case with all
other witnesses. If the witness is not reegarded as reliable
then the matter should end there and there should be no need
to look for independent evidence to support the testimony of
the accomplice. But if the accomplice witness is considered
reliable then independent evidence must be looked for. Where
such independent corroborative evidence is not available, then
the uncorrotorated accomplice evidence should be subjected to
all tests which caution calls for. We should consider the
accomplice's demeancur in court when civing evidence and how
he featured in cross-examination e.s. whether he was hesitant
when answering questicns. Also tc be considered is the
plansibility of the accomplice's story, discrepancy with
previcus statements, likelihood gf tutcring the temptation of
pardon, motive behind the accomplice testimony and the
inherent improhabilities of the accomplice. If after exa-
mining all these factors the court is not satisfied with the
evidence cf the accomplice then the court must acquit in the
absence of corroborating evidence. But if after examining
the accomplice evidence with the greatest care, and in the
light of the case, it appears clearly that the accomplice
evidence is so exceptionally corent as to satisfy the court
beyond reasonable dcoubt that the inherent danger of convict-
ing on uncerrobhorated evidence has disappeared, then the
court must convict. And if any "special and compelling
grounds'" have tc arise, they must arise from the considera-
tion of the factors mentioned and any other related factors
including the circumstances of the case.

/rule
In so far as the extemnsion of the accomplice is concerned, it
is desirable of ccurse, that in cases where a nerson may be
regarded as having some purpose of his own to serve the

warning against uncorroborated evidence should he given,
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But it should be made clear that every case must be looked at
in the light of its own facts. The accomplice warning should
nct be given merely because there is material to justify the
suggestion that a witness is giving unfavourable evidence.
Where there is material to suggest that a witness' evidence
may be tainted by an improper motive the marning must be
given. But there must alsc be circumstances or material to
suggest that the witness may be an accomplice. The accomplice
warning must conly be related to such cases where witnesses may
be participants or involved in the crime charged. The rule

of accomplice warnine in relation to biased and tainted wit-
nesses, and those with a purpose of their own to serve must
not be obligatory, but a discretionary matter for the judge.
Every thing must depend on the circumstances of the case at
hand, and it must be up to the judge to decide whether there
is material to suggest that the witness may be an accomplice,

or whether the circumstances of the case call for an accomplice
warning.



w
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