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O\;ERV TEW

The gist of this paper is to explcre the role of
Forcnsic Science plays in the solving of crimes. The

most wollknowvm science branch is fingerprint which has
cnjoyed publicity in both press, books and on films.

Ballistics is relatively new in its application to
criminal justice in this country, and very little lite=—
raturce is available on the subject.

The essay will attempt to show the basics of the
scicnces in general, tracing the early scientists and their
contribution to the field of police investigation. It ie
interesting to note that the carlicst scicntists werce not
trained in the actual fields of Forcensic Sciences but wera
brought into them to £ill the vacuum and help communitics.
It is truc thét most of them were not full time employecs
as forensic scientists.

Forensic Ballistics Examination apart from being
relatively new in this country hazs not been as common as
fingerprint vork and doctors! cxaminations because the
incidences involving firearms werce very few until the advans
of late 60s. The publicity of cases involving use of firc—
arms alarmcd the nation which lcd National council to
fass resolutions to stiffen laws relating to commission of
offences wusing firearms. The'laﬁs on illegal use of fixo.

arm has had a profound transformation through Parliamentar:’



-

{ix)
cnactment to <n extent of creating capital offences in
some cascs.  This aspect of capital sontencing has brought
a2 high demand for Ballistics examinations to be available
in serious matters involving usc of fircarm in committing
certain offences,.

What is contained herce is the court's views on such
cascs and discussion is limited to cascs whi¢h have gone
to higher courts. The explanation is given on how the
cxamination is done to reach cortain conclusions and some
long held myths on guns arc explaincd and in some cascs
confirmed and at times dispellecd.

The idea of limiting this discussion to the field of
Forensic Science involving firearms was to try and cexplorc
the field and gauge the views of legal fraternicy
in relation to this>science. In the final analysis it is
hoped that though the topic is mainly scientific in
content, it will stimulate the interost of lcgal freter—
nity to read more on this subject, and relate it to the
lawvs of the counfry. And also to try and cvaluate the
impact of scicnce on laws covering some offences under the
Pénal Code, Cap 146 of tho Laws of Zambia and the Firearms
Act, Cap 111. The idea of limiting it to one branch is
because the author has much more sources and pPersonal know--
ledge in this field of Forensic Science. It is also ideal

to explore it in detail reflecting the local cirmustances



CHAPT SR ONZ

INTRODUCT 101!

Sciencs in general has come to play an important
role in aiding solving some of th~ crimes committed in
evaryday life of socictye

The trend of co~cperation between the Folice investi-
cgation and science has inorezsed tremendously since the
end of second worlc ware

The kind of science which is used in the Police
investigation is termed "Forensic Scicnce", which is the
application of scientific techniques to provide objective,
circumstantial evidence to the administration of Law.1
This paper will limit itself to immediate police applica-
tion of sciecnce of their interests The field of interest
of science to police work in which they are mostly
trained embraces, Ballistics, Bcmb disposal, Handwriting,
Fhotogranhy, Statistics and Scanes of crime examinatione
On the American Continent these types of scicntes are

2
called criminaliste

Other fields of crime investigation arc not strictly
part of Police Operation in United Kingdom and former
colonics including Zambia. These render valuable
assistance to the administration of criminal justice.

The relationship between the Sororsic science labo-
ratories and the Police service varies. In United

Xingdom where tho Foresnsic Science Laboratories are



controlled by the Home Office, Policc officers =re woel-

3 . . -
£ nglish L

1)

come members of the laboratory st

Is

1aboratories are not concorned with the enforcemoent of
food and drugs legislation, nop with fingorprint examie
notion fiich iso the business of specialist Police
departments. DBut in New Zealand all Forensic Science
work is donc by the Department of Scientific and Iadustrial
Research Unit. New Zesland claim for this arrangementy
two distinct advantages namely, the Department deals with
the whole range of govermmant scientific work and secien-
tific work and scientists of cvery conceivable kind
including many spccialists who would find no place in a
forensic scicnce laboratory in the United Kingdom, are

under one roof. They argue thot = eciontizt civing

cvidence at court is scen as an indepondent figurc and 1is
not labelled as "prosecution witness® and should not be
subjected to mortifying cross—craminations

In United States, some laboratorics are directed by
Tolicce offers but this is prosumably because the police
officer concoerned is a trained scicntist. The Zambian
picturc is that some sections arc under Police direction
whilc others like Pathology is in the hands of Ministry
of Hcalth, Geological Survey in the Ministry of Mines,
0ffice of the Public Analyst based at University Teaching

Hospital and Wild Life Laboratory Assecssment based at
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Chilanga. The Policce and the defonce counsel ore pormite
ted to call upon thesc institutions for help in times of
neoeds

It is wortih noting from the beginning that forensic
sceintists possessing a wide array of analytical skills
direct their expertise to problems of recostructing
criminal acts, identifying physical evidence, linking
offenders with their victims, as well as exonerating
falscly accused people. In most cases the forensic
scidntist, through the application and interpretation of
various scicntific tests, supplies valuable information
which cannot be determinced by other conventional methods
of investigaticone

REASONS FOR SCIDNTIFIC ZVIDINCE:

In these days when incrcasing doubts are expressed
on the usefulness of confessions and identifications, it
is necessary to censura that all possible evidence at the
scene of the crime is captured and subscguently e:iaminced.
The doubt usually cxpressed can be gleamed from the Times
of Zambia4 where while discussing the casce of manslaughter
involving six senior Army Officoers who causcd the death
of a soldier undcr suspicion of stcaling guns,; the author

said;

"the statc tends to lose¢ a number of good cascs
because of Police officers who usa duress torture
before getting the hapless suspect to sign the
wvarn and caution confossion statement”
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By tho tone of this statement, it can be iaterpreted that
the police should not heavily rely on confessions but on
other independent, cspecielly physical evidenccs In the

. 6 v
casc of 3 v Mo € (orsc 8) and M (D.S. intervener)  a .

matrimoninal disput. involving the partcenity of thoe child,

LORD RAEID held thatas--

"On the trisl of an issuc as to thoe legitimarcy of

a child, it was in the interest of the child and also
“of; justice that the court should have had before it,
all the best cvidence availoble, including modern
scientific evidencce as provided by blood tests which
might resolve the issuce conclusivaely e’

The courts have made it obligatory that nhysical
evidence which are capable of being examined scientifie
cally should be done because failure to carry out such
examination will give the suspect tha benefit of doubte

-

This was aptly stated in the cas: of Kalubu Brnda v The

Peogle8 A case of aggravated robbory where a taxi driver
was robbed of his vchicle and other items. The court
heard as one of the grounds of appcal that the police
friled to 1ift the fingerprints from the vehicle which
could havce eliminated tha appellant or put him at the

scene of robborys, BARON, D C J observaed thati-

"where the nature of a given criminal cose necessi-
tates that a relevant matter mast be investigated
but the investigating agency fails to investigate it
in circumstances amounting to ~ dereliction of duty
and in conscquence of that derelicticn of duty the
accused is seriously prejudiced because evidence
which might. have boen favourczble to him has not boeen
adduced, the dereliction of duty will operate in
favour of the accused and result in an acquittal
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unless the evidence given on behalf of the prosecu-

o

tion is sc overwhelming ~s to offsat the prejudice

which might have arisen from the deraliction of duty"9

Another reason given is that traditionally lawyers
have developed a strong tendency of belief in parole
evidence without considering some £ollibility which may
arise; unless it suits them on their. side. All court
lawvyers are familiar with the problems of the unreliabile
witness and the discrepancies between various witnesses!'
accounts of the same cvaent which might have taken place
months or sometimes yearss Lawycrs tend to say cthat one
witness must be lying and indeced, some discrepancics may
be due to delibefate 1Ying. However, the deliberate
perjuier is probably a much rarcr animsl than most lawvers
imagines The honestly mist~ken witness is probably more
common and perhaps more d-ngerous becruse he or she is
more convincing.

Psychologisﬁs have shovm that there arce two main
sourcces of orror in recollection, those ~re arrers o
perception and errors of rec~ll vhich is tho MIMOTry o
Convincing evidence is avail-ble which shows that little
of what w¢ roiombor romains unchanged for longe. One of
the great:sf c¢angers, thercforae, of this process is not
that a wditncss forgets something, but thot he, through
a trick of memory, genuincly bclioves'that he saw or heard

something he 4id not. Another recognised mechonism
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affccting memory is the process of tromsference whercby
an event boing remomberod as belonging to o diffoesont
occresion from the one on wiich it actunlly happcnod.1o
The courts should, therafore seizce an objoctiva scientific
~vidence whors possible, as a valunble method of checking
or collecting othor ceviionce. Boecrusae cxsmination of
physical cvidonce is incorruptible, disinteorcestod and
cnduring testimony from which mistaken, inaccurate end
birscd porcoption, as well as ovil intention, parjury
and unlawful co-opor-tion, nre axcludede  From this
assertion most lawyers and scicentists would ~grec that
science has a vital role to play in the investigation.
of crime and the administration of legel justiccs

CRE/T PUBLIC ZXPLCTATION

The public nowadays 1s very cnlightencd =bout the
policc works Through nowspaper articl.s, teclevision,
radic and movics, the public has goinod the impression
that oveiy orime ¢ be immodistely solvad by thoe usce of
scicncces  They naturally oxpect their local police to
utilize scicnce to auickly solve crimaes — cven yhen
scisnco can re~lly be of ne holpe This belief is
espacinlly apparent ~t scones of crime - the public
expects the police to perform some scicntific wizardly

. . pPe .
that will tcell h}m the peaﬁrntor's neme cnd addresse

Regardless of what the investigator has in mind, from
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the stand point of public relations the invoestigator
11

mast do somcthing at th: sconce that looks scientifice

LTMITS OF SCIENTIFIC INSTITUTICHS IN ZAMBIA

Forensic Scicnce applicntion to crime solving is
cmondine ropidlye  Some awthors have limited the coverage
of the ficld to fourteon main arcas of scicnc;TZ but ~t
the 1984 Forcnsic Scicnce Socicty Mcoting, twenty main
arears were qroupced with five hundred and sixty-two
papers presented on various subjectse

Theorefore there is a gencreal cxpoctaion that national
crime laboratorics are supposced to be composad of a
rcasonable number of soctionse It can be candidly stated
1aboratorics in zambia, both thosc operated by the police
and other institutions arc small comparing to davcloping
countricse. Thera is lack of machinéry, trained man—
power and the populafion vate and its crime does not
sometimes warrant the huge capital investment in very
cxponsive machinerics which may ond up being undor utili-
zode In Zambia, institution from which criminal justice
usuzlly solicit for help rande from the university of
7Zembia, Government Public Analyst for the oxamination of
toxic substnnces, chemical analyéis, drug ~nd biological
analyéis, state Forensic Pathcologist's offica together
yith govornment medical officers aﬁd the University

Teaching Hospitnl on postmortems nd othor related cascs
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of medic=1 naturc, Geologicsl Survey and Minc Dssay
Laboratorics for the cxamination of minorals. In this
paper nona of the scction outside police scections will be
coverads  Some of thuse sactions are beyond the caproity
of this raosonrche This papcer will ceoncontrate only on
onc soction of Police Scicnce Ving dealing with Ballisticss
I am quitc aware that this is a broad subject on which
some volumes have beon written but I will limit myself
to local circumstances and cellings on my personal
ecxperience in the fields T am fully awarce that the subject

of Forensic Examination of Documents has been obly and

competently covered by Mr Francis K NDHLOVU in the Role

of Forensic Uxamination of JQuestionced Documents -in the

.. . . 1
Administration of Justiccee

Other police scicncc subjécts have not boeen subjects
of contention in our courts ~nd thercforc nvaileblity of
materinls on points of law will be veny difficult to
abtoine Most of thoso subjects will not be commentoed

UpPOhle. -

ORGANISATION OF THIS PAP R

% The roseqsrch for this paper will come from books,
periodicals, journals ~nd noewspapers and will be supple-
mented by personal interviews and comments from court
cascse  This pa@er’is attompting to 1§ok at the cascs

involving thc usc of fircarms in broad perspectivce The
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analysis will concern itsclf on the pattern of Exemination
3

in the laboratory and the recention of cvidence in courtsSe

Chapter Two has set itsclf to azplore the history of

scicnce in police work, outlining the cerliest scicntists
and the establishment of Policce laboratorics in Zurope as
woll as in Americae. It focuses attention on the develope
ment of fingerprint as a means of identification of an
individual and the scientists bchind its development up

to the prescnt momente. This scection then looks at the
subject of the fircarms examination_and the development

of ammnition in its carly stages and then looks at
scientific application of identification in linking a
fircarm to a particular scenc of crimc. In conclusion the
chapter is devoted to the historical development of the
use of scicnce in Northern Rhodesia to date in the present
day Zambia.

Chapter three concerns itsclf with thoe Forensic.

Ballistics Examinaticn of fircarm ns ' 2id to police in-
vestigation and how the fireorms identification is
conducted, It investigates how the dofinition of the . 2
fircarm has becn commented upon, qualificed and restricted
over the yearss This chepter shows thoe pattern of how

the examinntion is conducted ~nd wh-t -~newvore sre provided
from this kind of cxeminatione. The last part concerns

itsclf with the court¥s reception of the expert evidences
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Chapter four is the concluding part of the cessaye

It has looked on how the defence treats the cxpert in
court, what other dc¢finitions of the firecarm could be
interpretated and a brief summery is offered onding

with the recommendation which the author fceels should

be looked at under thoe Fircearms Act ~nd the Penal Codce
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HISTORY OF SCICNCL I POLICS W02

The history of Science in the vork of Police Investim
gation dates back to very early times,
In the English speaking Europe thore 1s alvays a

mention made of the legendary Sherlock Holmes being the

first detective using science 2s a tool to aid the investi-

gation in the Eighteen's Century as told by Doctor John
Watson.1 He describes in one passage how he found Holmes
to have a varied and curious range of knowledge, which
includes a profound learning of chemistry including in
particular the actions of poisons and a remarkable Jeo-—
logical skill which cenabled him differentiate soils at a
glance.2 Holmes had produced a monograph on a hundred and
forty kinds of tobacco ash, another on the tracing of foot
prints and a third on the influcnce of trade upon the form

£ the hand for example on callors, cork-cuttcrs, CoOmpoSi-

tors, weavers and diamond polishers.

But the acknowledged Fforemost work on the subject of
scicnce in Police investigation is the publishid work of
A

Hans Gross (1847 - 1915%) Profassor of Criminel Law in the

University of Grazm, Germeny, wiose classic book Handbuch Fur

Undarsychings richter was first ouinlishind in 1892 and the

A A

wnglish translation came out in 1907 the hocl entitled

_ . .05
Criminal Investigation” A textbook for magistrates and .




Police 0fficers. I this book ho outlincs the methods of

carrying out investigations and collections of various

)

scientific erhibits which are to bo used in criminel cases

0w to preserve, pock and deliver to tho

£

[

in ~ourts ons
Laboratory.
The othoer notsble scientist vho has greastly contributed
in furthcrence of s¢ieqce to Polic: investigntion is Dr
Edwvard Locard (1877 - 1966)6 of the University of Lyons in
Francc. He was a medical doctor attracted to Police inves-
tigation sciences. He started this work in 1910 as a one-
room Police Laboratory for the hone rrocinct and lator was
cnlarged and accepted as a University department. The
institute expanded and becam. tho controe of Police Scioence
Investigation Colloge training many students from various
Turopean countries in Police science fieldss In 1923 he

wrote the f£irst volume of his work call- W Zncyclopacdic

. o . s 7
Traite de Criminalistiques

But in Bn-l-wmd tho progress was slowe It wrho not until
1935 that it astablished tho Motropolitan Polica Laboratory
in London as a central crime laborastory to sciove th: whole
countrye. Meanvhile small rogicnsl laboratorics were en—
couragad to be set up in various cuntres to tackle urgent
and simple Aamlnatlons.

Development in this fiel’ in the United States of

Amcrica was behind that of Fraonc» and Germany but ahead of
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Britaine The Los Angeles Forensic Science Laboratory dates

A 9., - , ;
from 1927%.: ZButt the Fehcral Burcaw of Investigaoticn Labora—

™
4

tory in Washington D.C., now the bicgest and bast-knovm in

. . 10
until 1932, It has drowm

Bl

the country was rnot startad
tremondously from one mon in o small room with a microscope
to o modern scicntific complex with over 500 staff members,
boasting of a tr-ining school and 2 forensic science re--
search academy to support the work of various status and
regional Polica crimc labor-tories in various locations.

FINGIRPRINTS

Fingerprint sciencs has roeceived o big part of rocoge
nition in Police investigations. Dr N. Grew (1641 - 1712)
a Botanist and Physician is cradited with being the first
scientist to »ocord his findinags sbout ridde formations on
the Fingers.

He published his findiangs about tho skin ridges and

. . . N e 4 . . .
pores being intricatly arraged in ridge formations in the
. L q s . . o, 12

nranzine cnlicsd Philcsophical Troansnction of 1684,

Dr John B Purkinje (1787 — 1869) Profcessor of Anatomy

at Breslaw Uninversity in Gerrmones wrots a thesis on fingoar-
. Cme . . 13 .
print classification by thoir note i doscriptione This

swints by classi-

was the first “ttxi to categerisce fing
ficrtions

oL . R ] 1
But it is Sir Willi-m J. Hewrschel (1835 - 1817) 4

Chief British Administreator in Bzngal, India from 1853 -~



>
Fio

1876 who mad. proocticrl uwow of fingurprint in identifying
individurlse In 1877, after success uso of the w.thods of
Fingerprints as memns of identification, ho submitted a
roport to thoe Inspector-General of jrils asking permission
to oxtend the proctice to prisons. The reruost was denicde

)

But Herschol persistod in his fucthor studics of Jingerprint
espucinlly the persistency of ridge chrracteristics. Une—

fortunatcly ho 4id not hove any of his works publisheds

In the matter of identification, Dr Alphonse Bertillon
? ?

Chict of “he Ic-ntification Burzeu in Paris devised a por—
sonal identific-tion syston brsed On a Senves of body
mocsurements as o merms of clossificrtion of identifiable

a .

15 n
Featurese. Tho systom scored some notable successaes in
Pixing identiti.s -2t made it croaters rputation which
bore his namce The only problom was the amount of space

rocuired for keering the filoss

It was S8ir Francis Galton {1800 w1911ﬂ5% British

N

Scicntict, mathomotician and gencticist who wrote about

the proof of individuality and porsistoncy of fingerprintse.

Fl

This published work rckindlad thh covormmont intoroest,

ey

which on 12th Febru=moy, 1394

apnointed a Royel Comedittee
o look into th. b:st way to idontify habitual crimin~ls
taking into occount svstems ~wailnble inm United Xingdom
and other Countricse It rocomm ot od the mescsurements

~

of body physical fontures baswd on Bertillon systim and the



identification by fingorprints to be estrblish:d at Scotland

fast Loouch, In

Yard. But by thon ovents wvere o/

Argenting Dy Jumn Vuaccetich, o mombor of tho L Pl-ata Police

-

Force after studyine th: Talten svstoan Sivet inst-llo

(o)

(o]

fingerprint files ns an of Jicisrl wornes of criminsl indontie-
fdicrtions 1In 1892, D Vucotich, clazmed the first official
criminel identification by mens of fingoerprints found at
the scone of A crimce.

But tho greater credit is given to Bdward Richard

Henry (1659 - 1931)17 rn assistant colloctor ana closc
collcaguce of Sir Herschol ot S0l wwy deecace 412 18971 he

was appceinted Inspoector-Genoer-1 of Police, During his
tenure of office ho set out to Jdovisce o wovk-oblo simplified
fingorprint cleossificntion svyotom. By 1097 he hnad :
succecdeds Tho govournroent of Indin a2doptod his identifi-
cation system —ad did cwoy with body mossurcenants of
Bertillon systome In 1890 with th: systm well in use in
Iniia Heny woo invitd to rood a poperr on his systom by

the British Associoction for the Advancoemont of Sciencoe at

Dovere In 190C his book Classification nd usas of Finger

prints was published ~t thn request of Indian government.
In the same yeo-r the 3ritish Police odoptaed his fingerprint
classificatione. By 3ist Mcy, 1201, Sir Hdenry was of fered

a post by the British goverimizat .’ =ppointed Assistont

Commission>x of Policce, inchorge of Criminal Invastigation



Department at Scotl-nd Yomd,  Af¢ap this ~ppointment, on
Tst July, 1901 he wstablish-d 3. ring rpirirt Bronch manned

Dy throea officors, trmely Detectire Inspoctor Chris Stedman,

Dotoective sergeant Collins and Do steetive Constrble Fronk

Hunt. On 13th Septoembar 1902 Har v Jacksen goined o Place
in English criminnl histdry§18 He hal boon identifind by
his thumbprint found at burglary sconce He was Arrested and
tricd and Detective Sergemnt Ceolling gave ovidence touching
on the fingerprint thaot it h-d come from Jackson. The Jjury
returned the verdict of quilty ~n? the ~ccused was sentenced
To seven yoars. The basis of identifiction onm fingere
Print is that no two sirgle Drints have over bown found to
be the s-m.o, cven thoso which come from idontical siamese
twins have 1 s eom difforoncis in thoir fingor rwnts.
In 1905 fingerprint oviicnea WS giv.n for tho first
time in the hish court in TOTMEIOR Qnoo T Frrrow couple
were brutally murdorcd. A Cnshbor from the scono WS GXae
rined for finqguramigeg by Inspicter Collins. The T oint
e found on th: cashbox wes neot that of nny of th. people
/Mo could have h-ndlod +he bex legitimetols. During polico
MAUirics suspicion controd on Tuo brothors, Alfrod ~nd Albert
trottone, Thon thoir Drints qoros cihacked, the thumbprint
n the crshbox was £ound to b idontic-n e Cho cight thumb
£ Alfr.:d Stratton, the <1llor of th. two brothers. At their

rial fingorprint widencs wos givon by Inspoctor Collins,



The brothoers were found cuilty by the ovidence from other

q
prosccution sources including Fincordrincs.

8]

PTRUARIIS AND AMYTIUTUTUN

he gun is monuf-~ctured for one singl: puevose ~nd
that is to kill. As a roesult the sizht of any fironrm in
car:less hands bring fesr and approhoinsion ©o the momboers
of the public.

The word "fircerm" was coined by the Romons to denote
the fire which originatod ﬁt amon's arm lengthe This was
because the carlicst mceons of Adischarcing = Jun which was
the flintlock at this time, was thc precess of holding it
in onc¢ hand and then hold A sonrce of fire in the othcr.go
At this time the fircerm was Aclfined and undorstood to

N

mean a tubz used with o charce of cun-powder (or like

explosive substance) te hurl projoctilos. In their corliest

forms as truc projectiic instrum.nts these hurloed stones
or mctal balls or variation of th: spenrs snd arcowa which
were thaen in usc.

Thao discovofy of gun-povder ia Chine which vas then
introduc.d in Turope through trade, ch-nged the pattern of
vars by introducing tho Romn crndlas, o typo of muzzle
1oadiﬂg gun whosc igniting yprocoess wos “lons with o wick
connected to powder and sulphur. Tho Vick took long to
burn and discharge thoe lo22.1 cun. The --rlicst mention

of the usce of the gun of ~ny kind in ingl nd is said to
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hava heen o "pot-do-—for® (pot of fire) during the battlc

of _G,"‘r,':cy'.g'i Whot in fact, thoyy wers using were crudoly
constructed cannonse After thoe fiftoconth contury thore

wvore several vaorsions of firoeorms constructod in vorious
countriczs on oxpurimaental basis. Thoe inventions ~nd improve-
ment on the construction of hanlguns and sheulder held guns
accclarated just before the first world war and such improve-
have continued to take place All covoer the world especially

in Europc and continental Americae

DEVILOPIIINT OF AMMUNIT ION

After the various uscs of powder in discharging a
missilce or sho t or bolt using gun powder ~s a nropcllant,
the noxt sought ~fter rosult, wos to find ways ~nd means of

"

incorporating ir onc component the propellont ~ne the -0

missilc. This was the quoest for the ammuniticon. A number

of difforont makoes and sheopos wors triced ~nd experimented

on aspecially in Buropce and America. The authoritative

rocorded fivst moft Wic cartrida. to bo vand 25 o compo-
22

nent credit is given to @hristian Sharps in 1844. The

developmont of contor fire cartridge is ~titributed to a

o . .
frenchmon Pottot in 18576 In Bnglond -F.B. Schncider of
Paris introduccod the motallic contor fire ammunition in

1861+ The development of ammanition ws done in conjuction
with the improvements madce to the construction of riflces,

submachincguns, shotguns, machineguns, pistols mnd rovolvess
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PICEARITS Tn AMTITipr I0:¥

Seiones is datorestod in the Fircarm as ~n exnibit in
Cthe eommission of o ooffimec od the link thot nay Do pro-

1

vl to connoct it Ut oom o offencs o scun: of crimc. It 21s0
Sinlly vorks o oxonorate o porticulor fircarm to haso
hoen mnowmtion of o wertdienl oy of Fonco.  The intorost of

A sciontist in th: oxhibits of fircarm is mainly in tho
cartridge casce ot the scone of =~ crimz, bullcts that may

bc recovered from thoe body of the victim, powdcer burns on
the body or clething o osvimote thoe distwne . of the ass—
is, shcells ~nd

ailant ~t the tim: of shootin, shotgun wo

shot se

ovidoncle Ir thie cose, Polico Consteble Guttoridge was
shot dcad. The Police offic s recoversd -~n abmndonad

motor vehicle waick had boon usce? by the murderors, in

Jaiich they cocoverc? o fired povelver corioidge crsc.  After
invastigoticons thoy were convinced that 3rown nd Kennedy
verse the murdoer.rs ~no thoy found two ravolvers ir Brown's
pessession, | But the link cenaccting Brown with the car was
still missing. If it could be cstablished that the fired
cartrid e casce Found in the orr Dol cotuw 11y boon fired by
onc of Brown's revolvers, ~d could net have been fired by

ay other, this link wonld b commlete. This was the first
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and most important is the question of vhether the bullet
or cartridge case picked from the scone of the crime was
fired from a pariticular recovered suspected gune

Defore drifting further in the intricacies of termi-

nologies of the cun it is only fair to find the Jefinition
A legal point of view., Tnder tha -

or 111 of the 1ovs of Zambia the firearnm

is defined under section two ass-—

"Any lethal barrelled weapon of any description from
viich any shot, bullet, bolt or other missile can be
discharged o vhiich can be adapted for the discharge

ol any such shot, bullet, bﬂWt or other missile,
inclvudes any weapon designe 1 adapted for the dis-

charge of any noxios llqulu, gas or other thing"
The other section from the same Act, is section 49(5)
which makes certain additional undarstanding of what should
be termed firearm under certain circuwwst nees in addition
to the main definition under S.2. 5.49(5) says:i-—

"A fivrearm or imitetion Ffirecarm shall notwithstanding
that it is not loaded or is oLlo“Wﬂse incapable of

discharging any noxious liquid or gas or any missile,
ac th~ oroe may be, deemed to bhe an offensive weapon
or inatrument vithin the meaning of S.294, 295 and

5.305(a) and (b) of the Penzl Sode Cap 14< “"Imita-~
tion firearm" means anythinag which has the appearance

S

of being a firearm, vhether oy not it is capable of
discharging any missile or noxiocus liquid or gas, as
the case may be.'" .gcotion 49 (6)

The interest on the definition of the firearm in both SS.2
and 49 stems from the conscquences ~hich result from the
comriission of the offence under section 294(2) as amended

by Act No.2 of Cap 146 by making armed aggravated robbery
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with a firears o gonitel offence. The Firearms Act came

into force on 1st Jonuary 1970 anc the amendment te the

Ponal Oode wos done in 1974, Viewn on these sections

nd the subjoct conocerninT firorsrms,
it 4c ideal to mow csome teymiroloins in use, for iU 1S
no+ uncommorn to hear of loading of the gun with bullets
vhen hat is meant is loading it with ammunition or cart-
ridges. Using of correct terminology is so much capita=
1ised on by the lawyers when it comes to their own ball
dame of legal terminologve. In a case3 wi.ich the author
attended in the subordinate court the police searched a
house vhere a gun was reported to be kept without a
licence. The o was recovered and it was 2 shotgun made
by Remington Company of U.S.A. The Policomen who .

conducted the senrch inadvertently mentioned that they

rocovared a "Grecner!® shotgun from accused's housc. They

rointed at tho o and recognicnd it by its numbhor,  The

cxmort disputed the shotgun being a Greener hecause the
wzkerts name wac atanped on it = Remington. Counsel for

- 1 o

the defencn rvose to doclar @ that, we seem to be talking
~hout two Juns, one vhich is not in the court, vhich the
polico recovered and my clientfs dun “hich is not subject

of -nt charge. The accused was eCjuited simply because

67 this sn2ll confrsion of makers of this oarticular
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DEFINITION OF BASIC TIOR3

- a tube that guides the bullet or projactils or is

“he dnterior passag:z which is grooved in rifles and

pa—

windguns and smooth in shotauns,

BORL — 1s the diametcy of the boryel, specially used to
denote the size in shotguns.

SULLEY — Projectile of a pistol or vifle or one of the
parts of the cartridge =t the top which leaves the
barrel when fired,.

CARTRIDGE - onc unit of ammunition composed of casc,
primer, powder znd bullet, also knowm as live round of
ammunition, This is vhat is loaded and fired in pistols,
pistols, riflas, revolvers-machincguns.

CARTRIDGE CASE .- 12 the casce which olds the other three

components namely primer, powvder ~nd bullet. When a gun
is fired the remaining piecc of metal which in some guns
is cjected ig the casc. MNormzllv it has a dent at the
contre of tha basoe which helps Che oxpert detomine
whether it was fired from a particular firzarm.  Some—
tines in everyday language kro-m as the shelle.

FIRING PIN — part of the action that transmits the blow

)
ich denatos the Hrimer.

Tazine for the

PISIOL ~ a small handgun vhich n=oo <o

storage of ~ammunition. It's opcrztion is accomplished

arter the gun is cocked by pulling the slide backwards
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to carry the ~mpunition in the chamber

1s also = handgun with = revelving cylinder

in whosn chambers are loaded ammunition. A cartridge
is only fired vher itrs chamber is in line with the
nrorele  The firced cartridge c=nes from a revoelvoer are
removed manually and thereforoe cartridde cases will not
be found at the scenc of shootin unless the person

shooting had a chance of recloading his gune

SUOTEUN = is a shoulder held fircarm whosae inside of the

barrel is smoath and fires ammunition loaded with a
number of shots,

RINLID = is also a shoulder-held firearm with a long barrel
whose insi - “as "mountains" (Lands) and "valleys®
(grooves)  termed riflings. These riflings allows the
bullet to spin and also imparts ithese markings on the
buliet whicli arce usceful for identification under a

7

SUDBHACIIINEGUN = is o shoulder-12ld oy frechand short--

Harrelled fircarm whose oprratior is automatic like a

machincmun but fircs the sane amwunition size as are
fir~d in pistols. Mainly. submochineguns are me-nt for

close quarter combat bocszuse tho wll-ots do nobt go very

far vhen fired on account of the shortness of the barrel
2nd the small charge in thae ammunition in terms of




AUTOMATIC/SEHMI AUTOMATIC — The operation of the automatic

wezpon 15 such that the pressing of the trigger will
continuoiisly fire the gun until the magazine is empty
or the pressure is released from the triggers The only
true automatics in oneration are found in machineguns,
some military rifles and submachineguns.

STIT AUTOMATIC OPCZRATION - means the weapon is .ired once

and then it automatically ejects the case and loads a
fresh cartridge ready to fire on ~ fresh pull of the
triggere Therefore there are no true automatics among
the pistols thcy are all semi-—automatics.

PRINCIPLES OF FIREARM IDENTIIMICATION

The basic examination of the fircarm is guided by
the sort of mnsvters tho investigator or the court Esh
to gct from the expert. Among the basic and most commoil
is to try and find out the condition of the firearm and
vhether it is in the good working condition and whether
it is 1liable to accidental discharge. This kind of cyomie-
nation becomes crucial if the accuscd is claiming either
a fault in the gun or that the gun went off without any
person touching anv firing mechanism or claims never to
have fired it because it is neot in a position to fire.
Cortain tests are available fo check the condition of the
gun and it's cepability of firing and the casicst is to

take the gun and fire it. The claim for the fault in it's
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opcration may be eitherqtrue or false and the result can
only be known after testing the gune In 1979 in Chingola,
the case of murder was rcported against Serdgecant Tembo.4
The facts were that, a report had been received at the
Police Station that fights werce taking place in a certain
drinking place and therefore management requested police
to help maintain order. Tembo and his fellow officers
went to the bar. Upon arrival Tambo cocked his shotgun
and in trying to anply the safcety catch before entering
the premises the gun went off and killed the security
guard who was waiting at the door. The officerts expla—
nation for the discharge was that the gun went off with-
out touching the firing mechanism and that the gun was
faulty. Upon examination of the gun it was found to be
very dangerously faulty such that when loaded and cocked,
hitting any woodcn part with a palm of the hand or hitting
it on the flioor would make it go off. The case never
went any further than the State Chambers, becausc the
shooting in this case was purcly acc¢idental and through no
fault of thce officere.

The other matter of great importance is the question
of whether a bullet removed from the body was fired from
a particular recovered suspected fircarm. This is one
examination which is common in the fircarms identification

and the most helpful in connecting a particular firc-om
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to have fired a recovered bullet. The system employed is
that ... .2 bullet is’recovered and also the suspected
fircarm and delivered to the laboratory, the cxpert after
phyéical examination takes the same gun and fires some
ammunition which would be compared under a micCroscope with
the rccovered bullets. If the striations on the exhibit
bullets and the twist and number of lands and Jgrooves
display the samc individual characteristics on the bullets
recovered after firing by the expert then it is concluded
that both passed through the same barrel of the same Gune.
Tn Zambia the court demands that after such an examination
the results must be photographed so that the court can .
obsrrve what the expert is talking about. In the case of

of Chansa v The People5 involving armed aggravated robbery

in which a man was injured at a club, the appellant was
arrested and tried and convicted. The Ballistics Expert
gave evidence that a picked fired cartridge case was in his
opinion fired from that very gun. However he did not sup-
port his opinion by any test material or photographs.

:BA.RON DnCoJ o held that:“

mwhere there are photographs and other test materials
available to be placed before the court, the failure
to produce that material is fatal, and then the opi-—
nion of the expert should not be accepted.”

The identity of bullets is arrived at because of the rif--

1ings which impart their marks on the bullets. Riflings
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is nothing more than continuous spiralling lines cut into
the inside of a barrel. As a bullot travels through tho
barrcl it follows the g;ooves (riflings) just as a train
follows it's track. Since these grooves arc spiral, thc
bullct begins spiralling and in so doing develops a spine
A bullet will not drop down through a barrel of it's owm
caliber since thc barrel has a smaller diameter than the
bullet. The bullet will only travel through thce barrcl
if it is being pushcd by a tremendous force. The expand-—
ing gases, resulting from the burning of the shell powder,
provide the necessary force. The rcason for having thc
barrel smaller is to assure that the riflings will affect
the bullet by giving it no choice but to follow the rifl—
ings as it travels through the barrel. Once it leaves
the rifled barrcl, the bullet tends to retain this spine

Because the barrel is smallcer fhan the bullet, the
bullet has to be softer than the barrel or else the barrcl
wvould explode or cause blockage. Since the barrel is both
smaller and harder than the bullet, the barrel imprints
it's lands and grooves upon the fired bullete. Thesec are
the lands and gro&ves which provide the identification
of a particuiar fircarm having fired a particular bullet,

A question is usually asked whether if two guns, for
cxample two pistols or more are made one after another at

the same time from the same machinery, would not have tac
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Samc rcflings or lands and grooves cn all the bullets or
cartridge cases comingd from all these pistolse

The answer is that if you get two barrcls manufactu-—
red one right zfter the other by the same tools, will
producc different scratches upon the first bullet fired
through cach of them and thcse will be peculiar o that
particular gun onlye

An experimcnt7 was carried out at Smith and Wesson
Fircarms Company, U.S.A. where threc pistols were manufa-—
ctured using tnce long barrel cut into pistol barrcls
specification and then fitted te the three pistols and
numberced serially. The three pistels werc then fired to
try and find out whcther therc was any differencce between
the threce in the markings on their bulletse At the tine
of camparison the thrcc werc able to show minutce individual
charactceristics peculiar only to cach individual pistols

The renson being that even the smoothest appearing
metallic surfacce consists of thousands of miniature
"mountains" and "vallceys" when this surfacce comes in cont-—
act with a softer metal, the "mountains® scratch the softor
mcta1.8 These Y"mountains" and "vellays" originally are
formed during the manufacturing proccess by the cutting
and polishing tools. However, not only is the topl shaping
the gun part, but thce gun part iﬁ wearing away thoe tool.

Also, as the gun is fired, the mountain on the lands

and grooves are being worn away and new ones dug
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up by it's bullcts. Other factors making the change
include dirt getting into the barrel and the action of a
cleaning rod.

CARTRIDGE CASE IDENPIFICATION

At any shooting, if a cartridge case is picked, it
is possible to state the type of fircarm used wh cher it -
is a pistol, revolver or riflc judging by the shape of
the cartridge casc constructione. The other obvious
identification which can be donc immediately is the cali-
brec of the weapon usced. Under the microscope the features
that help in identification include the size and shapce of
the firing pin impression eithcer at the centre of the case
for cecntre fire ammunition or on the edge for rim fire
anmunitions.

Other marks which provide identification include the
cxtroctor and cjector marks which help the removal of the
fired cartridge casc from the dun. These two marks arc
normally abscnt on cascs fired from the revolver becausc
it i3 cmptied manually. At times when the gun is cjecting
the spent cartridge casc the force that expels the bullet
out also pusheS the cartridge casc forcefully backwards
towards the breech block before cjection. This backward
benging on the breech block will impart some marks on the
basc of the casce from the breech block. Because the metal

of the case is softer than the wmetal part of the gun and
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becausc of thce imperfections in machining thc face of the
brcech, a number of peculiarmarks arc imparted on the
casc which will appear on most of othor‘cases fired from
the szme gun which will help in identification. Therefore
the recovery of the firced cartridge casc or shotgun shell
will help establish the calibre of the gun, the type of
the gun which had firced it and later when a person SUSpC—-
cted of having been'firing is arrested and a particular
firearm is found with him which is suspected to have been
used, would be examined and either confirm that this
particular gun fired or it is not the gun which fircd.

OTHER EXAMINATIONS

" The controversial question that is often asked in
the court to the expert on firearms involve whether the
gun has been firced or mot and when exactly was it firced?

This question has no precisc answer so far as the
knowledge stands and a number of rescarches are still
being carried out to find a rcasonablc answer and conclu—
sione

gThe answers so far available arce cducated guesscs,
Onc aspect of the answer is based on the study of the
amount of dust and dirt availablc ipside of the barrcl.
On this basis the cxpert, can only come to the conclusion
that fhe gun was fired either very recently or sometime

ago. Just when sometime ago, can range anywhere from
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scveral weeks to sonme ycarg% If the firing is very recent
the gun exhibits a cloud of smokce in the barrel which
lcaves a distinct smell of gun powder combustion which
1astsAfor a vory.short timce.

Another test which is based on the presencc of powder
particles clinging to the sides of the inside of tho barrel
is the chomical test’to find the presence of nitrate a2nd
nitrite both of which arc producced ir the combustion of
propcllants. Howover these tests will only confirm that
the fircarm has been fired. So far therce is no reliable
test to tell precisely when a particular firearm was last
fircd.1o

The French Police Crime Laboratory and the Central
Research Establishment Laboratory, Home Office of United
Kingdom werce given the task of cxperimenting and deter-
mining the time lapse as to thce exact time a firearm was
last fired using the powder particlc residue tests basing
it on.the presence of nitrates in the barrel, by the
Scicnce Scction of the International Police. In their
scperate reports prescnted atvInterhational Policc Head-
quartcers in Paris at the Science Conference in 1980,11the
sonclusion from both rescarchers was that as yet there is
no definite answer to dotermine the exact time when the
gun was fired.

However, the concentration of resecarch has now



shifted to the Neutron Activation Analysis in trying to
determine how long antimony and barium particles which are
parts of the primer content will last after firings. Tho
results arc encouraging but the rescarch nceds a lot of
machinery which can only be found in big well cstablished
research centres of industry and universities.

Another interesting feature of investigation concerne-
ing fircarms is the paraffin test or what is called "Dermal
Nitrate Test" in which paraffin wax solution is applied to
the hands of suspected person who is believed to have rece-
ntly been firing. The paraffin wax is then tested for thc
prasence of nitrates from gun powders. Unfortunately this
test has been discredited because other extrenous factors
influenc ¢ the result. A person who has been handling
fertilizer, tobacco, some types of tooth paste will give
positive rosults.12

A determination which is of general interest is to
ascertain the distance where the gun was fired. This
point only becomecs relevant when the shooting cspecially
in cases of suicide bordering on the suspicion of murder
is involved. It is based on the cramination of the powder
particlcs pattern on clothings or on the skin. The princi-
plc of this theory is that when a gun is fired at closc
range the unburnt or partially burnt powder has not yet

dissipated and will cmbed itsclf in the clothing or around
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the cntry wound. The incroase in distancc from the body
that a gqun is held the greater the abscncce of powder on
the bodys Sincc a person's hand can only hold thc gun
from his own body at certain distanco end certain angl. 4+
is presumcd that therc i1l be a powder pattern on him and
the absence of it is a starting point of disbcliecving
suicides When powder pattern is covered A th tha blood,
it can only be scon under ultra violot lamp and
photogrephy.

The examination with rarc scientific conclusions
concerns the muzzle loading gun which is obsolctc in tho
wvestern world but very active in Africa and much morc in
Zambiae

The process of loading and opcration is such that
nothing remains hen fircd to examince cxcept the residue
insidc th& barrcl and possibly on tho nipple. - The shots
firdd arc rarcly recovercd cven whoro they arce recoverad
they have mo scratches which would connect it to o parti-.
cular muzzle loading gun becaus: the barrcl i's smooth,
The only conclusion normally available to the oxpert is
to state that it has bcen fired somctime judging by the
 'whitcning of the nipple and the inside of the barrel.

SOME FURTHRR OBSIRVATIONS ON FIRBARI

Water scoms to have a Jreat cffcct on the operation

of the fircerm. Some guns can fire under water but thor
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are very fcow. ‘hen fired undcer water the bullcet has no
sufficicnt onergy to penetratce any skin and thereforc
no scrious injury can result frém two pcople under water
where one is armed.13 When a gun is fired on the surface
of water at a very narrow angle the bullet is capablc of
bouncing from wator with cnough cnergy and velocity
capable of killing at a distancce from the sourco aspecially
if the gun is a riflc. But a gun fired while the end of
the barrel is touching the surface of water vill make the
barrel burst becausc the water acts s an obstruction
which creates the build up of the prossure in the barrcl.

There is another belief with ammunition, that =hen
it drops on the ground it will explode and the other
belief is that aamunition throvm in the fire oxplodes
like a bomb. Thc truth of the mattcr, on dropping the
ammmuni tion is that nothing haﬁp&ns bocause there is no
hard striking power-oh the'primor.. For the ammunition
throvm in the firc, the ammunition explodes but not oh
same level as that of a bomb and when it explodes it can
not seriously injure nor éause death because it's MoVC-—

ment is not controlled and it has no velocity. If injury

A
da
i

results it will come from exploding pieccs of the metal,
But when the ammunition is kept in bulk in one place and
then explodes the detonation of scveral ammunition behaves

like a big bomb and causcs injurics and death from the

cxplosion,
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LEGAL INTERPRE TATION OF PTIRILRL CASES

The increaze in number of robbery cases in the late
: : 1

60ts and the doubling of samc cascs in the carly 70's 2
12d to stiffening of the scentencce from the minimum of

; . . . . 16
fifteeon years to making it a capital offcnce in 1974,

These are robberies in which firearms are uscds
The court's scrious view of cven posscssing a fire-

. . . : 17
arm was shovm in the casc of ilson Chamoto v The Poople

vl was sentencced to four years imprisonment vith hard
labour for unlawful posscssion of a2 fircarm (pistol)
ammunition while ftrespassing at a farm housc. It was
held that:-
"Having rcgard to the circumstances prevailing in tho
coun*ry and the cver marked increasc in the incidenco
of thc offences involving fircarms, the offence is
considered to be a serious onc and calls for a deter-
rent punishment.t’ '
Tt is casces of zrmed aggravated robberics which scemg to
have a lot of attention and discussion and interprotation.
In 1977 the court had the task of intcrprcting the defi-
nition of fircarm in the case of John Timothy Mwamba and

19 .
Feston Mwamba v The Pcoplce. In this casc thce appcllan

wvhile armcd, stolae a considcerablc amount of goods 2and uscd
and thrcatcned violcnce against thoe OYMCTS . Help was
summoncd while thoe thicves were in the yard and police
kilicd onec of thc robberse. Fifst appellant was caught

hiding in the grounds of the complainant's housa, he lost
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his appcal. Third robber cscaped but later was found with
injurics and some property were found with him allegaedly
stolen From the housce. A fircarm similar to that describod
by the prosecution vitnesses was found five deys aftcr tho
robbery at a placce a milce away from the complainant's
housc. There was no cvidence that this gun was the one
uscd in the rohbery and no effort was made to test it for*

fingorprints. It was held thati-
g

(i) To establish an offencc under S5.294 (2) (a) of thc
Penal Coda thae prosccution must prove that the weapor

used was Ffirecarm within the meaning of the Fircarms

et

Act, Cap 111 i.c. that it waz A lcthal barrclled

weapon from which a shot could be dischargcd or which
could be adapted for the discharged of a shot.

ii) The question is not whethor any particular gun which .
is found and is alleged to be connected with the
robbefy is capable of being fired, but whother thg
gun‘seen by the cye — witncsscs was SO éapable. This
can be proved by a ﬁumber of circumstancos even if 10
gun is ever found.go

In this regard the court is éuidgd by scction 294 (3) of

the Amendnont (No.2) Act which states thati-

WIn this section "Fircarm” has che meaning assigned
fo it in scction 2 of the Fircarms Act, Cap 111.7

This means that in the matter of canital of fence under
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section 294(2) the mecaning és given in section 49(5) of
the Fircarms Act as to the meaning of fircarm to include
imitation fircarm docs not operatce

But in ordinarv aggravatced robbery which docs no:
carry a mandatory dceth scentcenca imitation firearm is cone

. . 21
sidered a dangcerous wcapons. In Nkoloma v The People,

aggravatcd robbery was committed by the appellant using
what appoaror to be a fireczrm but which was later certificed
to be a toy pistol but goods werc stolen.

On appeal it vas submitted thet since it was accepted
by the trial court that the threzt was vith a toy pistol
the offonce of aggravatced robbery was not committed.

BAROY T,C.J. hcld thet:-—-

"(i) vhere violence is not actually used but is merely
threatened the esscnce of the offeonce of aggravated
robbery is the threat; putting = person in fear by
threats, cven though the thx rcatener is not in a
position to carrv them out, is squarcly within the
the words uscd by the legislaturs is S.294(1) of the
Pcnal Code Cap 146.

(ii) furthermore by providing in $.49(5) of the Firc-
arms Act, Cap 111 that a fircarm or imitation firczrm
shall be dcemed to be an offonsive weapon or instru-—
ment within the meaning of, intor alia S.294 the
legislature clearly intonded that to threaten anothor

1

vith an imitation firearm shouvld come within the

5

definition of aggravated roobcry.”22

In 1983 Mr Justice Ngulube D.C.J, made a ruling that when

there is an allegation of a firecarm having been uszd in 2z

aggravated robbery case, there must be a clearest of cevi-

dencce to point towards the prosence of a fircarm having
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Men used. This was the observation in the casc of

Jewas Nkumbwa v _The People.23 In this casc the appellant

was convicted of armed aggravated robbery on the basis of
receet possession and sentenced to death, following a
robbcry staged by persons in Policc and Army uniformse
He was found in posscssion of the stolen property and an
airgun the day after the robberye He appealed, the honou-
rable Deouty Chicf Justice saidi-
"Thoe is an allegation that two of the robbers werc
armed wvith fircarms. There was no direct evidence of
the gsc of firearm as they had not been fired nor
vere they subscquently found and tested to be fircarm
vt thimthe Fircarms Act. Thoy might be imitations.
Ir the premiscs we find that it would be unsafe to
uphold a conviction on a charge of armed aggravated
rosbery, It follows that tha death sentence must b»re) i
sot aside and now imposc an appropriatc sentence. "<
Prmscntls the court has found it desirable that in all
cases of amel aggravated robbery all guns must be testcd
ard capablg of firing, so that the questions of guns
agrresponding te the Firearms Act definition is beyond
dcubt. Thae sentiments were voiced in case of BEdmond

n

Kalulu and Edger Wgoma v The People%5 This was a casc Of

acgravated mbbery involving a firearm in which a'nwnber
of goods weye stolen and the thicves reccived capital
>unishment. bn et Sng of the arguments advanced was
that the cxpert had testified that the gun was old and

badly maintained with some parts missing and that this

could not be said that the fircarm was one capable of
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being fired and thc cexpert did not firc it, It was hcld
that therce is no rule of law which requires that a gun
in such a casc must be fired beforn ovidence can be acCo-
nted as o vhether or not it was capable of doing ite job
within the Fircarms‘Act. In this casc it is desirable in
211 cases whenever it 1s possible that guns should bc
fived during cxamination.
The only problem which is in the minds of the public
is that not cverybody is capablc of recognising a truc

fivcarm and in most cascs it is only after the exhibits

have becon cxamined that fts truc state is knowns
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CHAPTER FOUR

DISCUSSION

The function of an cxpert witness has been identificd
as two fold. In the first placc the expert has a duty to
the court to prescnt cvidence as a disinterested witness
as accurately as his nature, and as fully as his experie-
nce allove The other equally important function is to
foed the investigation officer, as far as possible, with
the uscful information which allows him to concentrate
nis limitoed resources into those avenucs of the investi-
gation which appcar to him to be thce most profitablces

hen the expert is giving evidence it is an opinion
ovidence and it should be given to tho court without un-
duc influence on the court to rule in favour of thec

expert's belief. In the casc of Chuba v The people1 a

case of forgery in which thce signature of the accused
was the main issuc in question, the expert sald that:-

"the similaritics in the specimen handwriting of

the appcllant and the writing on the disputed
cheques indicated with a strong degrec of certainty
that the writer of both was onc and the same person.
Ho said that it would be wrong to assume otherwisc.”

Mr Justice GARDNED JeS5. delivering the judg ment held

that:~

(1) The principle is that the opinion of an cxpert must
not be subsituted. for the judgement of the court.
It can onlv be a guide, albeit a very strong guide,

to the court in arriving at its own conclusion on
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t the evidence before it,
(i1) That the cvidence of an expert is an opinion only
and the matter is onc on which the court has to makec
a finding.3
Some rescrvations have been expressed in legal circlos
that sincce the coxperts in this country arc cmployed and
and paid by the exccutive, whosce branch is also incharge
of the prosccution then it camnot be ruled out the clomen:
of bias. This view holds water in general but has never
becn proved in court in Zambia in cases involving fircazmic,
liost times the bench has exprosscd satisfaction about fair
testimony from ballistics opiniorn.

=

In thoe book on "How to Cross-—Examine a itness, "

especialiy on tho scection decaling with expert witness,
Roxley has written thus:-—

"Expert witness-tend to be biased in favour of the
side by wiich they are called and thcy show great
zcal in endeavouring to substantiate the propositions
contended for by that side. Ixports as a class, arc
shrewd and cupnlng, usually taking pleasure in impari-
ing their knowledgce to othors while upon the stand,
for thoy have a large sharae of vanity. If you have
to cross—cxamine tham and if you find their testimony
is not to bc shaken it is better to cxamine them on

a few un important matters to show the jury that vou
arc no* afraid of them and then sit dovme"

This is the vsual anta 2gonism displayed between the defence
counsel and the expert but the question has been asked as
to why the mutual animosity? One vicw which enjoys accep-

trmos 1s that, it may be that lawyers resent the entry in



to the courtroom of any expert on any subjccte. Lavyers
tond to surround thomselves, particularly in court, with
a sort of mystigquc vhich is accentuated by the traditions,
the role, the rituals, legal jorgon ctc. The lawyer is
familiar with these surroundings, they ore his natural
nabitat. The ordinary witness is out of placc in such
surroundings so the lawycry has an uppcer hand. But ha may
fool he does not have the unper hand when dealing with an
expert witness, a witness whose kxnowledge of a particular
subject is far grcater than his own, particularly if he
feels unable to grasp and thercfore to test, the cvidence
being given., The problem is compounded by the fact that

he can give evidence, not only of fact, but of opinion.

\

The lavyer may fecl uncasy in such a situation. .

N

Conversely the cxpert witness may fecl 'Put out! that his
firmly hcld professional opinion should be disbelicved
or questioned by some upstart lavycr who knows littlc if
anything, of the subject in qucstion.7 Then there is the
problcem of communication between the two sides and some-
times including the court especially if the oxpert uscs
highly technical languagce then lcaves everybody blank and
therefore not delivering home his points contained in the
cvidences

A number of ju@grments in diffcrent cascs cspecially

involving armed aggravatcd robbery has put a restricted
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definition of the fircerm cspecially in canital offonces,.
Onc difficult that readily comcs to mind is the intorDrC
tation of section 2 on the definition of a2 "fircarm”
cspocially the proviso under sub ccetion (&) which states
hat "but docs not iunclude an airgun which is noct of = type
declared by regulations madce under this Act to be specially
dangerous ...." But would such an airgun bc seriously
considered a lethal wcanpon for thoe bencefit of section
294(2) of the Pcnal Code? This question is posed bocause
a particular airgun of this cdescrintion whon compared to
the other airguns the distinguishing factor is the nrasce-
nee of faint spirals inside the barrcel. Eccause of this
differcnce the specially dangcerous airgun has the same
meaning as contninoed under sccticon 2 of tho Fircarms Acte

Fircarms Regulation, 31 which came into operaticn under

Statutory Instrumcnt 157 of 1972 declarcs thet:-—
"All airguns the barrels of which are rifled arce here
by declared to be specially dengerous and accordingly
arc Ffircarms within the mceaning of the Act."
The fact is that an airgun which is rifled can rarcly kill
vhen fired oven in that statce but cean mai m and causc a
sizeable injury on a soft body s»ot. Additionally, »
spcecially dangcerous alirgun are required to be licenced.
So far the only time the avthor hwed 2 chance to find out

now the specially dangerous airgun would be interprceted

was in thce c2se of The People v Abdul Mwamba and Siulapwa




(1983) un roportads In this case the accusaed DErsons

robbcd a quantity of goods using an airgun at night. This
airgun was later certificed to Do vilfleds At thoe end of
trial the court convicted thca  of the ~aggravetoed robbery
under section 294 (1) and ro yoferencs was acde to tac -
aircun being rifled anc thersfore nccuire a difforcnt
meaninge
According to a brief discussion this author had with
. 8 . . .
the judge, the bench's vicw would depend on the circum-
stanccs of the casce and how the definition of this airgun
Pits in with thc definition of firezryrm undacer the Act
bocausce of the gravity of thce off nac involvcede It was

stated that somc meanings wmust F1t in with the practical

application of fhe lawe In the roderetanding of the

\

cxpert the fircarm should consist of a barpcl, trigger
mechanism and a firing pin to ~ccomplish the controlled
dotonation and expcelling of a nissile, shot, or noxious
J2Se

The current argument about fircarms centres on the
dofinition. On one hand it is held that the basic quality
of 2 Firecarm is the capability of firing. The other
school of thought is arguing thot o qun docs not substan-—
tially lose its quality of hotirr o~ ficcoom for the simple

roason that it regquires a bit of attention to makc 1t firc,

cspecially where tho person posseseglicence to owm 1t and
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some slight defcct crecps in, it is practically consi—

dored still a fircarms The first argument seems Lo win

the day in cases of armed aggravated robbery but the

question which still waits to be tested would involve a

gun with slight defect being feound in thoe wrong hands,
wvhat would be tho cutcome in the subordinatc court? It
would be a pity if they insist on every gun be capablec
of firing beforec it is rcgarded as a fircarm. There is a
need to take a sccond look at the definition of fircarm
to scal any room for othcr interpretations of what should
constitute a fircarm in differcnt circumstancas.
SUMMARY

In this papor I have briefly attcmpted to tracc the
conncction botwoen scicence and criminel investigatione
Hov science has been accepted as an independent and dise

intercsted and impartial tool to helping solve some of

courts are reluctant to mccept coafessions from accused
parcons wao arc in the custody o~ rhe police that they
give their statoments “freoly and voluntarily." Therefore
an independent link can only hc obtainced by the cxamina—
tion of physical cxhibits which had boen in contact vith
the accused person vhich is free of human bias, which

can be interpreted through Scientific Examinations
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T+ c=amaot be donied that scociety at lanqo has been
oxposcd to how ciime scenes are handled and how the CXe
nibits are presenced in courts, through newspapers and
films including tclevision serics thowreforc socitty in any
countyy cxpects its police to fo Tl sancs Additionally,
the courts throuch cxpericnce and »eading »racedents have
bocome awarc of what to expect from different cxperts in
ordor to help the courts ~xrrive at a fair judgoement and
therefore any departure from laid down expectations is

considered as failing to perform the investigeation to the

satisfaction of the court which w111l raise = doubt. AS

He

+ is customary, ~nv doubt raised is always in frvour of
the accuscds. In this regarcd scicnce has become Synonymous
A th investigation and contributing to criminal justices.
The history of the develorment of science to the ald
of police work has nover been an isolated work. Most
mair line sciencc branches took to helping thoe police as
o sideline worke The interest and tao solutions tint
soionce started to offcr to solve some crimes and the
acceptance of tha ovidencco coming from scientists in the
courts of law has helped much in i+s development especially
after the sccond world ware AS scicnce progressed many
more ficlds of aprlication woxw brougat Corth ana more

eoxperiments werce put to good usce It is still accepted

that some ficlds of Forcnsic geicncos arc better handled
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by Police Scientists whose understending of the ficlds
are sultable to their owvn needs

Fingerprints, ballistics, handyritings and photography
arc still police scicnce arcas in Zambia and in mAany
countrics.

Forensic Ballistics Examinaztion is onc arca of scice-
nee which raises a lot of interest because of the results
that normally comc out when 2 gun is fireds. It has becen
recognised that this scicnce togother with others has
helped in settling particular crimes subscribed to parti-
cular firearms in the hands of particular suspectse The
contraversy on the definition of a firearm when a matter
involves cases of capital offence of armed aggravated
robbery has raiscd a number o icsucs snd interpretations.
Somc personal vicws are throwvn in support and othcers
oprosing theme Firearms Scicnce in this paper has simp-
1ificd matters so that it could be readily wndorstood how
the examinations are conducted and hovw conclusions are
reached, This f£ield has been of much held to both police
investigators, the court and tho accused pcersons. Cases
have comc to court vhere accuscd persons have admitted to
posscss‘firearms,'(in ignorancc) vhilce whnt they might
have possessaed happens to bo o TCI DMy ~nd the cvidence

of the expert has scrved the accuscd pPersone
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SUGGESTIONS

Tv view of the stance taken by the courts that guns
involved in armed aggravatod robbery should be proved

capable of firing, there is ~ necc to look again on the

nihor definitions vhich constitutc a fircarm in the 2very

dey language to mexry it to wvihnt mav bc held by the

2

scientists It 1s not clear as to what will consitute a

gun wvhen it is adapted to £i-rc »nd what mcaning to put

on firearms definitions under seotion 2 nor vhether the
specially dangerous airgun Cin qualily, practically, in

mattors of armed aggravated robbery. 1y view is that

-
n

fhis definition should be locked at =nd =~ comprchensive
definition be substituted so that some doul
ag to what should constitute o fireerm not only the
possibility of it firing. Thic vicw is fortificd with
tho understanding that it is thoe “onr of sight of the
gun vhether rceel or imitation inciuding toy gquns which

operates on the victim to part with his goods.

yts arce removed
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FOOTNOTES

(1976) zZR 272

Ihid p.274

Thid p.272

Cascs have comce before the ballistics office where the
policc have arrcsted some people with imitation firc-—
arms or airguns who have in some cascs pleaded quilty

+o unlawful posscssion of firearme But vhen thoe

cxpert reports that the oxhibit in question is not A
sirearm accused have beon  cither released or acquittede.
woxley, Sir Frederick '
Thid p.49 Quoted in J. Forens Sci Soc (1982) 22, 75,
J. Forens Sci Soc (1982) 22, 75, = Fe FitzSimons -

The export, the Policeman and the Lawyer - An Bternal
Triangle pe79

The author was a witness in this cascef Discussion with
Mr Justice C.M. Musumali on 13th May, 1989
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