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ABSTRACT 

 
This research examines the policy and legislative framework on investment expropriation in 

Zambia, against international law instruments. It outlines the investment policy and law on 

investment expropriation at the international, regional and national levels. Finally, this 

research identifies the gaps in the expropriation policy and legislation in Zambia in relation to 

international investment law instruments and assesses whether the policy and law benefit 

both the Zambian citizens and investors. The main question investigated in this research was 

whether the investment expropriation policy and law in Zambia contains any gaps, and to 

determine the extent to which these gaps could be sealed in order for the policy and law to 

have tangible benefits to the Zambians. The research employed a social legal approach to 

analyse the policy and legislative framework on investment expropriation in Zambia. The 

methods of data collection were triangulated between secondary and primary data collection 

methods, as a way of broadening the scope of investigation. Secondary data collection 

included consultations of a wide range of documents. Sources of data included United 

Nations General Assembly Resolutions and Instruments, Articles from journals, books, 

internet materials and so on. Primary data included administration of an interview guides to a 

cross section of Respondents. The Respondents were purposively selected based on their 

expertise. Interviews were both formal and guided by interview guides. Formal interviews 

were tape recorded and later transcribed and analysed, using thematic analysis techniques. 

The main findings of this research are as follows: (a) the Zambian policy on investment 

expropriation is not in line with international investment expropriation policy. On the other 

hand, the legislative framework reviewed is in line with international investment 

expropriation law save for the Mines and Minerals Development which has no provision on 

investment expropriation; (b) secondly, the policy on investment expropriation as contained 

in the 7NDP,RSNDP and MRD Policy are too broad and addresses investment in general, 

thereby creating gaps; and (c) thirdly, the law as contained in the Zambia Development 

Agency, Mining and, Land acquisition are not comprehensive enough to achieve the 

objectives set under international law, thus creating gaps between international law 

expectations and national law and further that it does not differentiate between the two 

opposing concepts of expropriation and regulation. The research notes that investment policy 

and legislation in Zambia on expropriation is inadequate though some of the key policy 

considerations and principles of international investment law appears to have been 

domesticated to a certain extent. The research recommends that there is need for government 

to come up with a comprehensive investment policy and law on expropriation that takes into 

account Zambian history and capacity as a nation, as well as differentiating between the two 

opposing concepts of expropriation and regulation. 
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CHAPTER ONE: INTRODUCTION 

1.1 Introduction and Historical Background  

 

The protection of foreign investors from uncompensated expropriations has traditionally been 

one of the main guarantees in International Investment Law.
1
 Direct expropriation involves 

the transfer of title and/or outright physical seizure of the property.
2
 On the other hand, 

indirect expropriations may be defined as measures that do not necessarily constitute physical 

seizure of property but may amount to takings as they could permanently destroy the 

economic value of the investment or deprive the owner(s) of its ability to manage, use or 

control of their property in a meaningful way.
3
In this paper, the words “expropriation”, 

“taking” or “nationalization” are used interchangeably. In the context of this research, 

expropriation,   taking or nationalization has been defined according to the Convention on 

Establishing the Multilateral Investment Guarantee as any legislative action or administrative 

action or omission attributable to the host government which has the effect of depriving the 

holder of a property of his ownership or control of or a substantial benefit from his 

investment with the exception of a non-discriminatory measures of general application which 

governments normally take for the purpose of regulating economic activity in their 

territory.
4
The sovereign right of States to expropriate has triggered conflicts, debates and 

disagreements in all parts of the world.
5
  

 

 

 

                                            
1
 M. Sornarajah (1994) The International Law on Foreign Investment. (Cambridge: Cambridge University 

   Press), P. 294. 
2
 Pumpelly vs. Green Bay Co. 80 US (13 Wall). 

3
 M. Sornarajah, The International Law on Foreign Investments cited above.  

4
 Article 11 of the Convention on Establishment of the Multilateral Investment Guarantee of 1985, 24 ILM  

   1605, 1611. 
5
 E. Freund, (1904) Classic distinction between harm prevention and benefit extraction in the police power;  

   public policy and constitutional rights, Chicago; Callahan. 
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1.2 Background 

Historically, Foreign Investment in natural resources has been a necessary means of securing 

raw materials for production in the western States. The concession agreements have often 

effected transfers of sovereign powers over vast tracts of land to foreign investors for 

extensive periods of time in return for payment of royalties.
6
 In the Zambian context, these 

concession agreements mainly dealt with copper, which is the mainstay of the country’s 

economy. In the new form of agreement, foreign corporations perform a participatory role, 

with a state-owned corporation having control of the operations.
7
 These arrangements reflect 

a shift in power relations that have taken place in the oil industry.
8
The shift has been 

catalysed by the emergence of the doctrine of permanent sovereignty over natural resources. 

 

The principle of permanent sovereignty over natural resources is a principle of jus cogens in 

international law and is defeasible even by treaty. The principle advances the argument that 

states have a right to self-determination of their natural resources in their jurisdiction.
9
 This 

doctrine was formulated at international level and has to some extent been generally 

incorporated in constitutions and in foreign investment codes in most countries, though it 

does not expressly refer to the doctrine per se.
10

 Contracts such as the production-sharing 

agreements in the oil industry operate on this principle. The doctrine has operated at two 

distinct levels; it has been translated into municipal or national legislation in the form of 

constitutional provisions and foreign investment codes and drafting of contracts. The doctrine 

ensures that host states have greater control over the exploitation of mineral resources. 

However, for the purposes of this research, I will concentrate on the first level only. 

                                            
6
 H.Cattan, (1967) The Law of Oil Concessions in the Middle East and North Africa, ICSID Rev 259. 

7
 M.Sornarajah (2010)The International Law on Foreign investments, Third Edition, Cambridge University. 

   Press, page 40. 
8
 S. Rochmat (1981) Contractual Arrangements in Oil and Gas Mining Enterprise in Indonesia .Springer, 

   Neitherlands. 
9
 M.Sornarajah (1994) The International law on Foreign Investment, cited above. 

10
 See for example Article 16 of the Zambian Constitution. 
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Zambia has made significant efforts and significant progress in improving the business and 

investment climate from 1991 to date as indicated in the policy review conducted by the 

Organisation on Economic and Corporation Development (OECD).
11

  However, these efforts 

have not significantly translated into benefits for the Zambian people, who feel that there are 

weaknesses in the regulatory framework, especially on the tax incentives for copper, 

Zambia’s’ major export earner after the privatization of the mines.
12

 

 

The doctrine of permanent Sovereignty over a country’s natural resources has been cited by a 

number of countries including Zambia when it attempted to cancel all the development 

agreements using an Act of Parliament
13

 in 2008.These countries have attempted to justify 

their unilateral decision to repossess the property from investors in a bid to try and translate 

natural resources into actual benefits for indigenous people. In the Context of this research, 

the words indigenous people and citizens are used integrally to mean people of a particular 

territory. This doctrine came as a result of various general assembly resolutions including the 

General Assembly Resolution (XVII) 1803 of 14 December, 1962 and finally the Charter on 

Political and Civil Rights.
14

 It is a settled position by many arbitral tribunals that the Doctrine 

of Permanent Sovereignty over Natural Resources falls under customary law.
15

 

 

This research aims to evaluate the Zambian Investment Policy and Legislation, especially 

Clauses on expropriation against international investment law instruments, to determine the 

extent to which the principles under International Law have been incorporated in Zambia’s 

Investment Legislation and Policy. In the context of this research, international investment 

                                            
11

 OECD (2012) A Report on the Investment Policy Review in Zambia, OECD publishers. 
12

 OECD (2008) Investment Policy Review in Zambia, Delivering Investment Policy Reform, and OECD 

    Publishers found at www.oecd.org/publishing/corrigenda. 
13

 Section 160 of the Mines and Minerals Development Act No.7 of 2008. 
14

 General Assembly Resolution 3281 (XXIX) United Nations GAOR 29
th

 Session, Supp No.31 (1974) 50. 
15

 Liamco vs. Libya (1977) ILR 141and Texaco vs. Libya (1978) 17 ILM 1. 
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law instruments means a type of treaty between countries that addresses issues relevant to 

cross border investments usually for the purpose of protection, promotion and liberalisation 

of such investments. There are several academic studies that have been done on Foreign 

Investment Law in general as has been outlined in my literature review, but none seems to 

have attempted to evaluate the investment law and policy in Zambia, particularly on 

expropriation in relation to international investment law instruments holistically; hence this 

research aims to fill in the existing gaps and contribute to the body of literature on this very 

important subject. 

1.3  Statement of the Problem 

 

A pressing and perplexing problem throughout the world today, including Zambia, is the 

inability of many countries to convert or translate valuable natural resources into an enhanced 

standard of living for their citizens. The Government can translate the natural resources such 

as minerals and timber, to an enhanced standard of living for the citizens by coming up with 

deliberate policies and legislation on investment expropriation that will ensure that the 

citizens benefit from investment in the natural resources sectors. The Government of the 

Republic of Zambia (GRZ) has enacted several pieces of legislation on investment policy and 

legislation in a bid to improve the standards of living of Zambians. To date, these efforts have 

failed to address the issue of converting valuable natural resources into raising the standards 

of living for the Zambians. This has led to many people calling for a change in policy and 

legislative framework in foreign investment, which are responsive to the economic and social 

needs at domestic level.
16

 This research was principally designed to identify and analyse any 

gaps in Zambia’s Investment Policy and Legislative framework on expropriation. It was also 

meant to evaluate the extent to which the international investment laws on expropriation have 

been incorporated into the Zambian Investment Legislation to determine how legal 

                                            
16

 Refer to President Micheal Sata’s Campaign speech just before the 2011 general elections. 
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instruments have been implemented on the ground. Finally, it has also attempted to 

demonstrate how domestication of international investment law instruments could benefit 

both the Zambian citizens and the investors. In the context of this Research, domestication 

means to bring international investment law instruments into use in one’s country or making 

a legal international instrument recognised and enforceable in one’s country.   

1.4 Purpose of the Study 

 

The study was designed to outline the policy and legislative framework on investment 

expropriation in Zambia against the backdrop of the various international law instruments. It 

further identified the existing international, regional and sub-regional legislative and policy 

framework for investment expropriation. The study was also designed to identify the existing 

gaps and benefits in the Zambian investment expropriation policy as well as the legislative 

framework. 

 

The Zambian investment expropriation policy and law was discussed in relation to 

international investment law with a view to finding solutions to the problems and proposing 

ways in which the policy and law on expropriation can be beneficial to both the investor and 

the Zambians. It is hoped that the study will make a contribution in terms of knowledge and 

information to the Zambian investment expropriation policy and legislative framework. The 

recommendations of the study will provide policy makers in the relevant government 

ministries or institutions with best practices which may be useful in amending the existing 

policy on investment expropriation. 
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1.4 Objectives 

 

The main objective of this study was to examine the policy and legislative framework on 

investment expropriation in Zambia, against the international investment law instruments, to 

identify possible gaps and to determine the benefits of the said policy and legislation. 

1.4.1 Specific Objectives 

 

1. To examine the prevailing policy and legislative framework on investment 

expropriation in Zambia. 

2. To identify gaps in the current policy and legislative framework on investment 

expropriation in Zambia, against similar provisions envisaged under international law 

instruments. 

3. To identify the benefits in the policy and legislative framework on investment 

expropriation in Zambia to both the investor and the Zambian citizen. 

1.5  Research Questions 

1.5.1 General Research Question 

 

What are the prevailing policy and legislative framework on investment expropriation in 

Zambia including the gaps and benefits in relation to the international investment law 

instruments? 

1.5.2 Specific Research Questions 

 

1. What is the current policy and legislative framework on investment expropriation in 

Zambia? 

2. Does the current policy and law on investment expropriation in relation to the 

International Investment law instruments contain any gaps? 

3. What are the benefits to Zambian citizens and investors, respectively, in the current  

policy and legislative framework on investment expropriation? 



 

7 
 

1.6 Conceptual Framework 

 

The concept of expropriation has always been surrounded by controversy, stretching right 

back to its origins in international law, as it touches on infringement of private property rights 

and the manifest exercise of state sovereignty.
17

 The notion of private property rights in the 

context of the current study arises from the individual ownership of property. This notion of 

private property is the basis of the international investment expropriation policy and law. 

Expropriation covers direct expropriation which has long been recognized and regulated in 

most national legislations.
18

   

International investment treaties also recognize that where a state acts in a way that is 

detrimental to a foreign private investment, this may also be classified as expropriation, even 

if the investor formally retains property rights over the investment and this is known as 

indirect expropriation, or a “measure tantamount to expropriation.”
19

 According to Higgins, 

there are two types of “expropriation, namely direct expropriation and indirect expropriation 

which is also known as creeping or de facto expropriation. The first concept involves direct 

expropriation, which is usually formalized in an expropriation decree or law. The second 

concept involves indirect (creeping or de facto) expropriation which may result from 

measures that a state may take to regulate economic activities within its territory, even where 

such regulation is not directly targeted at any investment.
20

  

The significance of the two concepts lies in the fact that it helps one to determine clearly 

conditions under which measures taken by the state or state conduct may be considered as 

amounting to an indirect or a direct expropriation and, as such, warrant compensation for the 

damage caused.
21

 Higgins analysis of the two concepts is important to ascertain under what 

conditions a state’s action may be deemed tantamount to expropriation and warranting 

compensation. 

This conceptual framework is premised on a clearly hierarchical distinction between two 

opposing concepts: expropriation and regulation. This study has attempted to demonstrate the 

                                            
17

 Higgins.R.(1982)”The Taking of Property by the State; Recent Developments in International Law, (Vol III) 

    176 Recueil des Couss 259,p.231. 
18

 M.Sornarajah (2012) The International law on Foreign Investments (Oxford) P.363. 
19

 R.Higgins (1982) The Taking of Property by the State, cited above. 
20

 A.Newcombe (2005) The Boundary of Regulatory Expropriation in International Law (2005), ICSID Review, 

    Vol.20 (1), p.25. 
21

 Henckels (2012)Indirect Expropriation and the Right to Regulate; Revisiting Proportionality Analysis and the 

    Stand of Review in Investor-State Arbitration, J.Intl Econ L.Vol.15 (1).p.225. 
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fundamental instability of this conceptual framework, by highlighting the distinction between 

direct expropriation and indirect expropriation which is also known as creeping or de facto 

expropriation. This distinction between the two concepts is what has been used to identify the 

prevailing policy and legislative framework on investment expropriation in Zambia and, to 

identify the gaps in the policy and law. 

1.7 Significance of the Study 

 

The findings of this study are meant to make a contribution in terms of generating new 

knowledge and information which could be used by policy makers to help make changes on 

policy and legislation on investment expropriation. The findings are also meant to benefit the 

various investors, academics, civil society organisations among others. It is hoped that the 

findings of this study would help trigger further research in this area. 

1.8 Ethical Considerations 

 

The author has acknowledged the works of other people and ethical clearance where it 

involved human participants was obtained. Respondents were only selected after the verbal 

consent to be interviewed was secured. Names of Participants or Respondents were withheld 

where the Respondents did not give express consent to be revealed. 

 1.9 Literature Review  

 

This study originated from reading previous studies in the area of investment legislation and 

policy on expropriation, both nationally and internationally. It was also partly driven by the 

need to find a solution to Zambia’s problems on Investment Legislation on expropriation that 

could address the current challenges on the investment policy, ensuring that Zambia has a 

policy that balances the need for foreign direct investment and at the same time accrues 

economic benefits for its people, especially from the copper industry. My initial investigation 

had shown that there is little academic research on expropriation in relation to international 

investment law in the context of either international or Zambian investment legislation. This 
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was confirmed by a detailed review of literature I conducted on this subject. The main 

purpose of this review was to place the topic of study in the existing body of knowledge, to 

identify the gaps in the work already done by other Researchers and to draw lessons from 

those works. 

 

Gray and Jarosz (1994) have written a paper on Foreign Investment in Central and Eastern 

Europe which discusses specialized foreign investment laws, their role in the initial period of 

transition to a market economy and how they signified willingness to establish a mutually 

beneficial legal regime.
22

 They have further discussed how these laws tended to create 

investment enclaves that not only served the signalling function but also targeted special 

incentives to foreigners and created an island of legal development that may differ and 

outplace development from the rest of the domestic legal framework. They have further 

discussed how the enclave separated foreign from domestic investors and bled domestic 

treasuries, leading to bureaucratic structures that could conflict with the investment 

environment, which ultimately could complicate the investment environment and increase 

transaction costs for investors. They have recommended the dismantling and putting of 

domestic and foreign investment on the same footing to have a broad commercial code 

concerning all investors in the economy or in the alternative focus on critical concerns to 

foreign firms. 

 

Gray and Jorosz have further discussed how the countries in Central and Eastern Europe have 

concentrated on preferential tax schemes, while ignoring the transaction costs through clear 

and simple legislation, contract enforcement, strengthening of the protection of property 

rights, as well as active efforts to disseminate information on the legal framework and 

                                            
22

 Cheryl .W.Gray and William Jarosz (1994) Foreign Investment in Central and Eastern Europe. The World 

    Bank, International Finance Corporation. Washington D.C. 
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business opportunities. This work focussed on investment expropriation policy and law in 

general in the Central and Eastern Europe and identified strengthening of protection of 

property rights in that area as an important agenda.Further,the policy and law should cover 

both the local and foreign investor at the same footing in terms of the expropriation policy 

and law. This work is relevant to the current study as it helps create a foundation for the 

current study. Their work did not look at the specific provisions on the  property protection 

rights and expropriation on investment legislation in the context of Central Eastern European 

countries. My study has endeavoured to discuss the specific legislative and policy provisions 

regarding expropriation in the Zambian perspective in relation to international law 

instruments whilst identifying the existing gaps. 

 

Schrijver in his work entitled ‘Self-determination” of the peoples and sovereignty over 

natural wealth and resources, addressed the inter-relationships between resource sovereignty, 

self-determination and states’ right to development as defined by the United Nation’s 

declaration on the right to development. His book discusses the genesis of sovereignty over 

natural resources as a principle of international law. It further assessed the pertinence of self-

determination and resource sovereignty to the right to development and discusses their 

continued relevance in an interdependent world.
23

 It follows, therefore, that this work gives 

us understanding that, in terms of international law, states have the right to determine their 

own policies and legislative framework in their respective territories, including investment 

expropriation, with regard to their natural resources. The research by Schrjver is important to 

the current study as it creates a basis for further research on how far the international law has 

influenced national legislation with regards to the current law and policy on investment 

expropriation in Zambia. Schrjver, however, has not dealt with how the determination of the 

                                            
23

 Schrjver Nicholas (1997) Self-determination of peoples and sovereignity over natural wealth and resources. 

    (Cambridge: Cambridge University Press). 
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investment policy and legislative framework on expropriation in Zambia has been influenced 

by international law in order to identify the existing gaps. 

 

Mwenda (1999), has examined the efficacy of law and policy in the regulation of foreign 

direct investment in Zambia.
24

 He notes that legislation on its own was not sufficient to 

attract Foreign Direct Investment; he argued that there is need to look at the socio-economic, 

political and cultural climate in the country. He further examined the constitution and 

functions of a competent authority for regulating foreign direct investment in Zambia. This 

study raised issues on the investment expropriation legislation in general and it is relevant to 

the current study as it creates the basis for further research on the existing investment 

expropriation law in Zambia. This study has attempted to identify the existing foreign 

investment expropriation policy and legislation framework in Zambia. It has further showed 

how Zambia could incorporate international investment law into its laws to strengthen its 

policy and legislative on investment expropriation framework. 

 

Isayev (2005), is one of the scholars who have substantially written on the topic under 

research. In his work on foreign direct investment transition, he has advanced reasons on how 

states may attract foreign direct investment and how to make it work. He states that policies 

in foreign direct investment still contain such obstacles to foreign direct investment, such as 

unstable tax system regime, government’s lack of transparency, bureaucratic interference, 

weak legal institutions and the existence of weak labour markets among others.
25

 He stresses 

the need for a comprehensive structural reform, coupled with an active government policy on 

attracting foreign investment and protecting investment. The study raises key policy measures 

                                            
24

 Mwenda K.K. (1999) Legal Aspects of Foreign Investment in Zambia, Issue, Volume 6, Number 4,  

    December, 1999 (Murdoch University Electronic Journal of Law, Australia).(1999)MURUEJL 35. 
25

 Isayev U.T.(2005) Foreign investment during the transition, how to attract it and how to make the best use of  

    it. Kyrgyz, Foreign Investment Agency Publication, p.3. 
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that can be considered as well as suggests strengthening of weak legal institutions as key in 

improving foreign direct investment which includes investment expropriation. The study is 

relevant to the current study as it creates a basis for further research on key policy 

considerations and factors that can be considered in the legislative framework on investment 

expropriation in the Zambian context in order to identify the existing policy and legislative 

framework on investment expropriation in Zambia. Isayev does not state how the identified 

key policy considerations and legislative factors could be tackled in order to identify the gaps 

in the policy and legislative investment expropriation in the Zambian context. 

 

The Organization on Economic and Corporation Development (OECD) (2012) wrote a joint 

paper with the Zambian government on the Investment Policy Review in Zambia, based on 

the OECD’s policy framework on investment and discussed the harmonization of national 

investment promotion, focusing on a predictable and fair tax system, strengthening the 

framework for the public-private partnerships and strengthening the overall enforcement 

mechanisms for regulating the framework among others.
26

 OECD just focused on the policy 

review on investment expropriation in Zambia and did not actually deal with the gaps as well 

as benefits in the policy. The work forms a basis for the current evaluation of the policy on 

investment expropriation in Zambia.OECD did not evaluate Zambia’s legislation on 

investment expropriation in relation to International Investment Law. My study has attempted 

to evaluate both the Zambia’s legislation and policy regarding investment expropriation in 

relation to International Investment Law. 

 

Bastos (2013), prepared a working paper on a Southern African approach to the permanent 

sovereignty over natural resources and common resource management systems discussing the 

                                            
26

Organization on Economic and Corporation Development(2012)Investment Policy Review in  

   Zambia.Deliverying investment policy reform, OECD publishers found at  

   www.oecd.org/publishing/corrigenda. 
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need for an African perspective, relative to the principle of permanent sovereignty over 

natural resources, the need to try and fix the contours of international law to which African 

states could actually consider themselves bound.
27

 He further discusses the three areas where 

African states find justification, the first being the relatively marginal status given to 

international law in the legal systems of African states, the second as the inertia and 

reluctance of African states to incorporate international law in their legal systems and thirdly, 

the subordinate position of study and research on matters of international law in African 

States. Bastos study raised interesting issues of the importance of having an African 

perspective relating to the principle of permanent sovereignty over natural resources. The 

study according to Bastos, reveals that Africans states have a right to come up with own 

policies and laws on foreign investment of natural resources whilst at the same time 

incorporating international law. The raised issues are relevant to the current research in that it 

brings an African perspective in the evaluating the Zambian policy and law on investment of 

natural resources against the international investment law.Batos’ paper did not specifically 

deal with the extent to which international law has been incorporated in the African legal 

system. My dissertation has attempted to builds on this research by going further to discuss 

the extent to which the international law on investment expropriation has been incorporated 

in the Zambia’s context in order to identify the gaps in the current legislation on this subject. 

1.10 Methodology 

1.10.1 Research design 

 

The research falls in a qualitative research paradigm which is non-numeric; it focuses on 

answering specific research questions on this topic, by collecting both primary and secondary 

data, in order to evaluate Zambia’s policy and legislative framework on investment 
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 Fernando Loureino Bastos (2013) A Southern African approach to the permanent sovereignty over natural 

     resources and common resource management systems. Working paper 2013/1 for University of Siegen in  
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expropriation against international law instruments. This research also employs a doctrinal 

approach to assess the Zambian policy and legislative framework on investment 

expropriation, to identify the gaps and benefits. The research is social- legal one which 

involves studying the law in a broader social context with the use of other methods taken 

from other disciplines in the social sciences and humanities.
28

  

1.10.2 Data collection 

 

Secondary data collection included consultations of a wide range of documents which 

included the United Nations General Assembly Resolutions and Instruments, articles from  

various journals, published books, internet materials, legal commentaries and other 

publications that have been written on the subject.  

Primary data included administration of interview guides to a cross section of Respondents 

which included the key policy implementers in government institutions, investor companies 

and some civil-society organisations.  

The Respondents were purposively selected based on their expertise or speciality on the 

subject. In the context of this research, expertise or speciality are used interchangeably to 

mean someone with particular knowledge on the subject.  

 

These interviews were done using the interview guides and it generated data which enriched 

secondary data in the evaluation of Zambia’s’ policy as well as law on investment 

expropriation against the backdrop of international investment law. These interviews took the 

form of structured interviews. In this research, structured interviews means a quantitative 

research method commonly employed in survey research whose aim is to ensure that each 

interview is presented with exactly the same questions in the same order. 
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1.10.3 Research instruments 

 

The interview guides was the main tool of conducting the interviews, supplemented by the 

note book and a cassette recorder. The note book was used to create a log book of the 

research, as well as other relevant points in the desk research. 

1.10.4 Sampling method 

 

This study employed purposive sampling, which is non-probability sampling technic in the 

selection of the documents to be analysed and the people to be interviewed. The purposive or 

judgmental sampling criterion is rooted in the rationale of data availability, easier or less 

costly access to relevant materials and respondents/informants. Purposive sampling was also 

used in order to select specific targeted information on the provisions under the Zambian 

Investment Policy and Legislation on expropriation.  

 

1.10.5 Sample size and location 

 

The sample size consisted of 12 Respondents that were interviewed and 100 documents that 

were reviewed in order to evaluate Zambia’s’ policy and legislation on investment 

expropriation. The 12 Respondents included the policy implementers representing the 

governments’ perspective, the civil society representing the general public’s perspective and 

the investors representing the investor’s perspective. This was used to try and get information 

that was represented of all the key stakeholders. The location of the study was Lusaka. 

The interviews addressed the prevailing policy and law on investment expropriation and the 

challenges from the investors, Zambian Citizen and Government perspectives which was 

guided by interview guides attached in the Appendix of this Research. 
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1.10.6 Data presentation and analysis 

 

Primary data from interviews was transcribed and subjected to thematic analysis. Data from 

various pieces of General Assembly Resolutions, Charter, Legislation, cases, parliamentary 

debates, articles, journals, books and other documents was analysed by means of inference 

deductions and comparisons. Thematic analyses were used to analyse the data, because 

together they comprise part of narrative analysis. In this study, research questions were inter-

connected and related; they were used to identify relevant themes of the study in evaluating 

Zambia’s policy and legislative framework on investment expropriation in relation to the 

international investment law and to draw inferences. 

1.11 Limitation of the Study 

 

Inadequate funds and time were a limiting factor for the selection of the sample size. Further, 

the study focused on Lusaka as the main location due to financial and time constraints. The 

sample size as well as the data collected using interviews was small and may not be 

representative of the views of all key stakeholders in the country.  

1.12 Organisation of the Dissertation 

 

This study is divided into five Chapters, including this one. As already shown, Chapter One 

gives an Introduction of the Research, General Background of Zambia’s policy and 

legislative framework on investment expropriation. It has outlined the purpose and objectives 

of the study, its justification, how it was undertaken and how data was analysed. 

 

The second chapter analyses the historical perspective of the legislation and policy on 

investment expropriation both internationally and in Zambia. This chapter helps in mapping a 

historical perspective of the policy and legislation on investment expropriation both 

nationally and internationally. 
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Chapter three examines the current policy framework on investment expropriation at 

international, regional and national levels. The chapter further discusses the various rationales 

and key policy considerations on investment expropriation policy at international and 

national levels. The purpose of this chapter is not to develop a policy framework on 

expropriation, but to look at the compelling reasons for the various policy rationales. The 

chapter further examines the current policy framework and identifies the existing gaps in the 

said policy. The chapter also assesses the gaps in the policy as well as the benefits of such 

policy rationales for the country and investors. 

 

Chapter four evaluates the Zambian legislation on investment expropriation, against a 

backdrop of various International Law Instruments, such as the Convention on civil and 

political rights and so on. The chapter further examines the current legislative framework and 

identifies the existing gaps. This is necessary in order to assess whether the legislative 

framework is beneficial to both Zambians and investors.  

 

Chapter Five presents a summary of the research findings. It draws a number of conclusions 

and makes recommendations to ameliorate the situation. 

1.13 Summary of Chapter One 

This chapter has given a brief background to investment expropriation. The chapter has 

identified the problem, given the purpose of the as well as the objectives of the study. The 

research questions which this study seeks to answer have also been given. This chapter has 

further discussed the significance of the study, some available literature pertaining to 

investment expropriation has been reviewed. The methodology to be undertaken has also 

been a subject of discussion under this chapter including the conceptual framework and the 

organization of the research. 
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CHAPTER TWO: HISTORICAL PERSPECTIVE OF THE LEGISLATION AND 

POLICY ON INVESTMENT EXPROPRIATION 

2.1 Introduction 

 

This chapter seeks to examine the historical perspective of investment legislation and policy 

on investment expropriation both internationally and in Zambia. This Chapter was strictly a 

desk research and employed doctrine approach to assess the data. It first outlines, in the 

historical context, the development of Investment law and policy on investment expropriation 

to date both at the International and the Regional levels. Finally it discusses from a historical 

perspective, the Investment law and Policy on expropriation in Zambia from the 1964 to date. 

The significance of this Chapter is that it serves as a useful reference point to the historical 

policies as well as laws on investment expropriation in this research and, helps in 

understanding the origins of the various policy rationales and principles of law on investment 

expropriation. Further, the historical policies and laws are important in establishing whether 

there are any policy rationales or legislative provisions in history that can be used to improve 

the current scenario.   

2.2 The Origin of expropriation policy and Law  

 

In the 20
th

 Century, the first major phase of takings of property of property of investors by 

states which can be classified as nationalisations and had an impact on shaping international 

law on takings began in Russia and Mexico revolutions.
1
Expropriation in the 20

th
 Century 

concerned the property of individual traders who had gone overseas in search of wealth and 

stood powerless in the face of organized dictators and elected socialists who ruled some of 

the states
2
. The moral dimensions involved favoured the foreigners in such circumstances and 

                                            
1
 F.Burton and H.Inoue (1984)Expropriations of foreign owned firms in developing countries: a cross-national 

    Analysis, Journal of World Trade Law,Vol 18, pp 396-414. 
2
 M.Sornarajah (2004) The International Law on Foreign investment,2

nd
 Edition,Cambridge University press.. 
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the evolution of a law protecting the interests of the individual traders was justifiable.
3
 

However, this is quite different now as the investor includes multinational corporations which 

can often have greater power of its home states.
4
 Overtime, the situation changed, the law 

was formulated in the context of confiscation of property of the adventurer’s individual trader 

to carter for the situation of the large multinational corporation of the modern age.
5
 The 20th 

Century law on takings was worked in the context of the formative periods of the relations 

between the United States and Latin American States.
6
 

 

In areas where colonial relationships did not exist, there was a need for the assertion of norms 

for the protection of foreign investment.
7
 The United States sought to assert such norms on 

Latin American States but they encountered resistance. Some takings were carried out by 

elites for personal benefits but others like the Mexican expropriation of 1917 and 1938 were 

carried out in pursuance of economic reforms. These takings were regarded as a violation of 

international law and therefore compensable.
8
 The distinction between these types of takings 

was drawn and became clearer in the post-colonial period.
9
 The states of Asia and Africa had 

been under colonial domination.
10

 In states which were not under this domination, investment 

protection was achieved through capitulation treaties which ensured that the foreign investor 

was protected from the reach of local law and further through the establishment of local 

regimes of property favourable to the protection of the foreign investor.
11

It follows, therefore 

that the historically the law on takings was introduced in order to protect the foreign investor 

                                            
3
 M.Sornarajah (2010) The international Law on Foreign Investment, Cambridge University Press. 

4
 M.Sornarajah (2010) The international Law on Foreign Investment cited above. 

5
 Charles F.Andrain and David E.Apter (1995) The nation state and institutionalism theory, Palgrave 

   Macmillan, London, pages 132 to 171. 
6
 See Philip Trimble, International Law, world order (1990) 42 Stanford LR 811 at 835. 

7
 M.Sornarajah (2010) The international law on foreign investment cited above. 

8
 De Sabla vs. Panama (1934) 28 AJIL 602, where the taking was effected in pursuance of land reforms. 

9
 M.Sornarajah (2010) The international Law on Foreign Investment cited above. 
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Margery Perham,(1962)The colonial reckoning (New York): Alfred A.Knopf. 
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from uncompensated takings. It is clear that the risk of losing the property by the foreigner 

was the driving force in coming up with these expropriation policy and law at the time.  

2.3 The historical international norms on takings 

 

International norms development was not thought of as an option at the time.
12

 Taking to 

achieve the economic development came to be debated after the Russian revolution of 

1917.
13

In the first half of the 20
th

 Century, there were two regions, Eastern Europe and Latin 

America, where Europe’s attitude to takings was questioned.
14

 With the Independence of 

Africa and Asia, in the post-war period (1947 to 1960), two more blocs were added making 

them four regions in the world which stood outside the European sphere in articulating 

attitudes to taking which were quite different from those that the European States preferred.
15

 

They had a different philosophical standpoint of property hence the difference in the notions 

of takings.
16

 

 

In that context, it’s wrong to suggest that international law could have developed on that 

point. There was no internationally accepted definition for nationalization.
17

 However, the 

institute for International law, at its 1952 session adopted the following definition; 

Nationalization is the transfer to the state by a legislative act and in the public 

interest, of the property or private rights of a designated character, with the view to 

the exploitation or control by the state or to the direction to a new objective by the 

state.
18
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This definition tends to bring out four (4) things that nationalizations should be done by a 

state, through a legislative authority, in the public interest and for to government to have 

control in order to pursue a new objective. On the other hand, the provision in most 

constitutions in the World including Zambia
19

 gives three things with regard to taking namely 

the legislative authority to nationalize or expropriate, the duty to compensate, the quantum of 

compensation. Despite the differences in the definitions, all definitions seem to agree on 

certain basic principles that nationalizations involves there transfer of private property or 

interest to the state.
20

  

 

International Customary law recognizes the right of a sovereign state to nationalize or 

expropriate a foreign or locally owned property
21

. The Permanent Court of Justice in the 

Germany vs. Poland Case
22

 stated that lawful expropriation would be satisfied merely by the 

obligation to pay compensation which is clearly implied if an expropriation is not in breach 

of a treaty or other contractual obligations.
23

It follows, therefore, that even as far back as 

1928, international law recognised that expropriation was legal as long as compensation was 

paid. 

2.4  The origin and evolution of the Principle of Permanent Sovereignty over Natural  

 Resources  

 

This principle was rooted in the right of self-determination with the primary aim of enabling 

economic development for developing states such as Zambia and it builds on traditional state 

prerogatives such as territorial sovereignty and sovereign equality of states.
24

This principle 
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was developed in 1962 and it is clear that from the international perspective, states are 

encouraged to pursue economic development using their natural resources in their respective 

territories and they can come up with their own policies as well as laws that support 

economic development including policies and law on international expropriation.  

2.5  International resolutions on permanent sovereignty over natural resources 

 

The principle of permanent sovereignty over natural resources can be traced back to 

numerous resolutions which passed in the UNGA. 
25

 In general, the recommendations taken 

by the UNGA have no binding effect on the member states.
26

 Judicial practice has had 

occasions to interpret the legal effect of United Nations resolutions and in the case of Texaco 

Overseas Petroleum Co. vs. Libya,
27

  the Arbitrator, Professor Dupuy noted that under 

Article 10
28

 of the UN Charter, the General Assembly only issues recommendations having 

no binding force and carrying no obligations for the member states while acknowledging that 

it is now possible to recognize that resolutions of the United Nations have a certain legal 

value.There have been many instances where the UNGA Resolutions have considerably 

contributed to the formation of customary International Law in one way or the other.
29

It 

follows therefore that the UNGA resolution on permanent sovereignty over natural resources 

                                                                                                                                        
economically less developed countries, Dec 15,1960,15 UN_GAOR,Supp.No.16,P.9,UN Doc.A/4648;UNGA-

Res 1803 (XVII),Permanent Sovereignty over natural Resources,Dec.14,1962,17 UN –GAOR,Supp. No 

17.p.15,UN Doc.A/5217;UNGA-Res.3016 (XXVII),Permanent sovereignty over natural resources of  

developing countries,Dec.18,1972,27 UN-GAOR,Supp.No30,p.48,UN Doc A/8963. 
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 Texaco v Libya (1977) 53 ILR. 
27

  53 I.L.R. 389 (1979). 
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 The General Assembly may discuss any questions or any matters within the scope of the present Charter or 
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petitions concerning the territory of South West Africa (1955) I.C.J. Rep,67. 
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which was generated after lengthy studies on the topic has no binding effect on member 

states but it forms part of customary international law. 

 

UNGA Resolution 1803 (XVII) stipulates not only that Permanent sovereignty over natural 

resources must be exercised in the interest of national development and well-being of the 

peoples concerned but also lays out the basic rules concerning the treatment of foreign 

investors
30

. Linked to their sovereignty, the principle gives states the right to possess use and 

dispose freely of any surface and subsurface natural resources connected with their territory 

and for the purpose they may not only regulate their economy but also expropriate property, 

both of nationals and foreigners.
31

 It can therefore, be said that this principle can be used to 

resolve the current challenge that Zambia is facing which is the conversion of natural 

resources into an enhanced standards of living for its citizens. In fact, Paragraph 4 of 

Resolution 1803 (XXII) of 1962 seems to encourage states to get greater control over their 

natural resources based on grounds of public utility, security or national interest.
32

 

 

In cases where the state chooses to nationalize or expropriate its natural resources, it must 

limit these to sole instances of public purposes and, compensation shall occur in accordance 

with the national legislation.
33

For purposes of this research, the words “public interest” 

means anything affecting the rights, health or finances of the public at large. Further, the 

agreement to expropriate or nationalise must be done in good faith, taking into account the 

sovereign equality of states, international corporation for economic development of 
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32
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developing countries and exercised with respect to the rights as well as duties of states under 

international law.
34

 

Several countries ranging from conservative states such as Great Britain
35

 to underdeveloped 

countries like Tanzania
36

 and Libya
37

 as well as to states that fully committed to communism 

such as Poland
38

 have themselves used nationalization as an instrument of restructuring in a 

substantial degree of their national economies.
39

 In the context of this research, the word  

“conservative” means a political and social philosophy promoting traditional social 

institutions in the context of culture in a given place and time. It follows, therefore, that 

historically, countries have used nationalisation as an instrument to restructure their national 

economies in order to convert the natural resources in their territories into an enhanced 

standard of living for their people.
40

 Other International resolutions recognizing the act of 

nationalization include the Universal declaration of Human rights of 1948
41

 and the European 

Convention for the protection of Human Rights of 1950.
42

It follows therefore, that 

considering the fact that historically, nationalisation was substantially considered under 

international law, it is important, in evaluating the prevailing law and policy on expropriation 

in Zambia, to establish whether international nationalisation principles were domesticated 

historically so that we can understand where we are coming from as a country. 

2.6 International Covenants on permanent sovereignty over natural resources 

 

The wide acceptance of the principle of permanent sovereignty over natural resources 

culminated in customary international law and this led to its inclusion in the International 

                                            
34

 Hans Kelsen (1944) The Principle of Sovereign Equality of States as a basis for international  

    Organisation, Article 1, Vol 53, Issue 2, Yale Law Journal. 
35
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36

 Bradley, (1967) Legal aspects of the Nationalisations of Tanzania, E.A.L.J.P 149. 
37

 Torigurian, (1972) Legal Aspects of Oil Concessions in the Middle East, p.234. 
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39
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40

 The United Nations General Assembly Resolution, 25 November,1966,G.A.Res.2158.U.N.9.A/R Supp. 
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 I.C.C. Brochure No.129 (1949), p.16.  
42
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Covenant on Civil and Political Rights (ICCPR) as well as the International Covenant on 

Economic, Social and Cultural Rights (ICESCR).
43

 The principle received further 

clarifications and developments in the following years which resulted in the adoption of the 

Charter of Economic Rights and Duties of States (CERDS).
44

 By the time CERDS was being 

adopted, more concrete guidelines for implementation had begun crystalizing
45

 and external 

circumstances such as the oil crisis in 1973, nationalizations which sought legitimization of 

the principle of permanent sovereignty over natural resources and the extension of the 

jurisdiction over natural resources of the sea provoked developing states to establish a new 

International Economic Order.
46

Its primary objective was to restructure the existing 

economic world order to create equal, cooperative and fair terms of trade in particular for 

developing states.
47

 Article 2 of CERDS stipulates that each state has a right to full and 

permanent sovereignty and it goes on to elaborate nationalization in more depth.
48

 It must be 

mentioned that the majority of developed countries either abstained from voting or voted 

against this resolution, this can be explained by those points touching upon the treatment of 

transnational corporations and the (incomplete) obligation to pay compensation in cases of 

nationalization, expropriation or requisition of property, as the chosen regulation of these 

aspects led to unrest among the developed countries.
49

 

                                            
43
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On the other hand, there were concerns over decreasing foreign investment which caused a 

rethinking of the regulation of the matter.
50

 The cornerstone of the UNGA Resolution 1803 

(XVII) was the emphasis on international corporation for the promotion of 

development.
51

Models which incorporated financial support, transfer of technology were 

introduced.
52

 The results of these active efforts of developing states was the creation of an 

equitable international regime concerning the exploitation and the exploration of natural 

resources of the sea bed based on the concept of common heritage of mankind, calling for the 

utilization for the benefit of mankind as a whole.
53

 From the historical review of various 

United Nations international resolutions and covenants discussed above, the four accepted 

requirements for testing legality of an expropriation are prominent which include the 

following:  public purpose and not be arbitrary and discriminatory, should have regard for the 

due process of the law and accompanied by Compensation. These requirements are important 

in evaluation the Zambian policy and law on expropriation from the historical context. 

2.7  Direct expropriation provisions in historical policies and legislative 

             framework in Zambia from 1964 to 1996 

 

The laws that had provisions dealing with the historical direct expropriation are as follows; 

the 1969,1973,1991 Constitutions, Mine Acquisition Act, Land Acquisition Act and the 

Investment Act, which we discuss further as follows; 
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2.7.1 1964, 1973 and 1991 Constitutional provisions on expropriation in Zambia 

 

At independence, Zambia inherited a constitution from the colonial masters which provided 

for protection of deprivation of property.
54

This basically guaranteed protection of private 

property from compulsory acquisition, except in the public interest accompanied by payment 

of prompt and adequate compensation in accordance with the law.
55

 

In 1973, Zambia enacted a newly amended Constitution which provided for compulsory 

acquisition of property in accordance with an act of parliament.
56

 It further provided that an 

act of parliament should provide for compensation in money form and stated the principles on 

which compensation was to be determined.
57

 It further provided that in the absence of any 

agreement, the national assembly by resolution could determine the compensation amount.
58

 

Further, Article 18(4) ousted the jurisdiction of the court to question the compensation 

determined by the national assembly. 

 

In 1991, the constitution was again amended basically retaining Article 18 of the repealed 

law, save for the fact that the new Article 16(1) of the 1991 Amended Constitution introduced 

the adequate compensation as a quantum of compensation. Further, it stipulated that the Act 

of parliament should provide, in default of an agreement, the amount of compensation be 

determined by a court of competent jurisdiction.
59

  

Generally, all the three historical constitutional provisions had recognized the duty to pay 

compensation and to expropriate in line with the due process of the law. Further all the three 

constitutions were silent on whether or not the measure of expropriation must be arbitrary 

and/or discriminatory. It can be said that of course the laws contained some accepted 
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requirements for testing the legality of an expropriation which form part of customary 

international law.
60

 

The 1964 Constitution though it allowed expropriation to be done in public interest, the 

government attempted and tried to limit the public interest consideration in its definition of 

what constituted “public interest.” It was silent on non-discrimination and therefore fell short 

of the international standards.  

 

The 1973 Constitution provided that compensation was to be agreed by parties and in default 

of an agreement, determined by the national assembly. However, the national assembly had 

the final say as regards the compensation amount which was clearly against international 

public policy. 

 

Lastly, the 1991 Constitution was silent on the public interest issue but for the first time 

mentioned the quantum of compensation as adequate. It further, provided for compensation to 

be done in accordance with an act of parliament and, courts of competent jurisdiction were to 

determine the compensation in default of an agreement. 

It is important for any constitution to provide for the four accepted requirements for testing 

legality of an expropriation in line with international law which include the following: public 

purpose and should not be arbitrary and discriminatory, should have regard for the due 

process of the law and accompanied by Compensation. These requirements should of course 

balance the right of the protection of the investors’ property and that of the duty of the state to 

regulate. 
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In contrast, an example of a constitution that has attempted to take into account all the four 

international legal requirements for expropriation whilst balancing the right to protect the 

investors’ property and, the duty of the state to regulate, is the South African Constitution. 

The South African Constitution
61

 provides with respect to property expropriation, that 

property may only be expropriated in terms of a law of general application in the public 

interest,
62

 or for a public purpose, subject to compensation which has been agreed by those 

affected or which is set by the court.
63

 

 

The South African provision had attempted to balance the right of the protection of the 

investor’s property and that of the duty for the state to regulate as indicated by Muchlinski
64

 

as opposed to the Zambian scenario, which contained contradictions. 

In a constitutional and democratic state such as Zambia, it is important that the constitution 

expressly provides that property expropriation can only be undertaken, where there is public 

purpose, in a non-discriminatory manner in line with the due process of the law and 

accompanied by compensation. It is submitted that the constitutional provisions should be 

given the purposive interpretation to avoid the absurd consequence that different results may 

be reached, even on the purported purposive interpretation. 

2.7.2 The direct expropriation provisions under the Land Acquisition Act, 1970 

 

The Land Acquisition Act, promulgated in 1970, made provision for acquisition of land and 

other property.
65

 Section 3 provided that the President may acquire the property of any 

description in the public interest where necessary. Section 5 and 6 provided for the procedure 

for land acquisition. Further, Section 10 provided that compensation should be agreed by 
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Parties and in the absence of an agreement in accordance with the provisions of that Act. The 

promulgation of this Act showed Zambia’s commitments to follow the due process of the law 

as regards expropriation of land and other properties in line with international policy. This 

Act was based on the 1964 Constitution and it has not been amended to incorporate the 

constitutional changes afterwards and hence there are clear lapses between this law and the 

1973, 1991 Constitutions. 

 

The Land Acquisition Act provided for compensation as agreed by the parties and in default 

as fixed by courts of competent jurisdiction. The Act does not state how the compensation 

amount should be arrived at and the best way to deal with this issue is for the law to appoint 

an institution to do the valuation and specify the principles to be taken into account when 

valuating the property. This could be tested by an independent valuers’ report and this should 

be done after the requisite notice under Section 5 has been served. In the Chorzow factory 

case, the Permanent Court of International Justice appointed a committee of experts to value 

the property after itemizing the heads upon which damages could be awarded for the illegal 

nationalization that was involved in that dispute. The land acquisition law should therefore be 

comprehensive enough by bringing out the legal basis on which compensation should be 

awarded; the standard or the method of valuation should also be stated in the law, as was held 

in the Iran vs. United States case.
66
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2.7.3 The direct expropriation provisions under the Mine Acquisition Policy and the  

         Mine Acquisition (Special Provisions) Act, 1973  

 

On 11
th

 August, 1969, at the Matero Reforms, President Kenneth Kaunda announced that all 

the rights of ownership of minerals reverted to the state, and that government obtained 51 per 

cent of shares in all existing mine companies.
67

 One of the main objectives of this policy was 

to ensure development of new mines and utilization of resources in the interest of the 

country.
68

 The Government, however, directed that compensation was to be based on a fair 

value represented by the book value, excluding business goodwill and future profits. Further, 

it was directed that compensation was to be paid out of future dividends.
69

There was very 

little external influence or pressure on the Zambian government.
70

It was clear that 

government at the time pursued the appropriate compensation principle which deals with a 

case by case basis as opposed to the Hull principle of compensation which prescribes that 

compensation should be prompt, adequate and effective. 

 

The Mines Acquisition (Special Provisions) Act, 1970
71

 made the key terms of the Master 

Agreements as part of the statutes in Zambia. In Section 4 of the Act, the government 

unconditionally guaranteed that the Zambia Industrial and Mine Development Corporation 

Limited (ZIMCO) to discharge its obligations of paying interest and principal on any bond or 

stock entered into between the ZIMCO and the two mining companies.  
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The payment of the 51 per cent interest in Roan Consolidated Mines limited (RCM) and 

Nchanga Copper Mines (NCM) was effected by the issue of  ZIMCO bonds and loan stock 

created by the amount of compensation due to each company plus a 6 per cent interest which 

were payable in instalments.
72

 Government made several undertakings with respect to terms 

of the compensation for example, the two mining companies were exempt from all Zambian 

taxes, stamp duties
73

, transfer fees and registration fees to which they would ordinarily be 

subject to under the Companies Law
74

 and the Stamp Duty Act.
75

 

2.7.4 The direct expropriation provisions under the Investment Act  

 

The most significant policy changes after 1991 were enshrined in the 1995 Investment Act 

and the Mines and Minerals Act (reform of the investment act was part of the condition of the 

World Bank’s 1993 Privatization and Industrial Reform Credit (PIRC II loan).
76

The demands 

for the privatization of the mines were made by both the World Bank and the International 

Monetary Fund (IMF) who also encouraged Zambia to adopt an investor friendly policy.
77

  

The Investment Act did away with foreign exchange controls, allowing companies to take out 

of Zambia, without interference, all funds in respect of dividend’s, principle and interest on 

foreign loans, management fees and other charges.
78

 Clearly this provision favoured foreign 

investors as opposed to benefiting the ordinary Zambians. This policy pursued the 

preferential treatment of investors.   

 

Further, Section 35 (1), provided for acquisition or possession of property in public interest 

and under an Act of Parliament. It further gave the duty to pay adequate compensation which 
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was to be made promptly at market value.
79

There was a clear lapse between Article 16 of the 

Zambian Constitution as amended and Section 35 of the Investment Act. There was need to 

reconcile the two provisions as it seemed to guarantee something more than what was 

provided for by the Zambian Constitution. 

 

The state has the sovereign right to come up with any law in the public interest
80

 and 

therefore, it was illegal for the world bank and the IMF to grant a loan on condition that 

Zambia enacts the Investment Act and the Mines and Minerals Act which basically granted 

preferential treatment to foreign investment .The act by the world bank and the IMF was 

contrary to Article 2(2) (a) of on the Charter of Economic Rights and duties of states. The 

duty to come up with the laws and regulations over foreign investment is a preserve of a state. 

This should be done in line with the national objectives as well as priorities and no state 

should be compelled to grant preferential treatment.
81

 

 

The move to waive taxes in order to encourage preferential foreign investment resulted in a 

loss of revenue by government which was against the national objectives and priorities of 

raising revenue to improve the Zambian economy. This was clearly contrary to Article 1 of 

the Charter on Economic Rights and Duties of State. Zambia needed the loan from the World 

Bank and the IMF which loan would eventually have to be paid off using Zambian funds. 

Zambia did not freely choose its economic system in accordance with the will of its people. It 

was coerced into passing the Investment Act and Mines and Minerals Act, 1995 by the World 

Bank and the IMF.
82
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2.8.0 Indirect expropriation provisions in historical policies and legislative  

          framework 

 

The policies and laws that had provisions dealing with historical indirect expropriation were 

as follows; the 1973 Mines and Minerals Development Act, Mines and Minerals 

Act,1995,Mines and Minerals Development Act, 2008 which we discuss further as follows: 

2.8.1 The indirect expropriation provisions under the Mines and Minerals  

         Development Act, 1973 

 

After the 1969 nationalizations, the government passed legislation exempting itself from 

exchange control regulation on all payments made in respect to ZIMCO bonds and loan 

stock, and any dividends made on the remaining Roan Selection Trust Limited (RST) and 

Zambia Anglo-American Corporation shares, respectively.
83

The government also changed 

the tax regime affecting the copper mines in 1970. The mineral royalty and the export tax 

which were pegged at 13.5 per cent and 40 per cent, respectively, where replaced by the 

mineral tax of 51 per cent and the corporation tax at 45 per cent, respectively.  

 

Government further, came up with measures to raise the much needed revenue for the 

government although the mining companies argued that such high taxes on production and 

profit discouraged investment and growth of the industry.
84

The state has the sovereign right 

to come up with any legislative action in the public interest to raise revenue for the state 

hence government’s action to increase the revenue in the mining sector was justified. The 

issue of discouraging investment was neither here nor there as such revenue collected could 

be used to invest and grow the industry bearing in mind that government was the majority 

shareholder.  
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The Tribunal in determining that the investment had been expropriated in Tecmed
85

 stated 

that while regulatory measures may cause economic damage without requiring compensation. 

It could generally be excluded that the regulatory interference amounted to an expropriation. 

The Tribunal further explained that the principle that the state’s sovereign powers within the 

framework of its police powers may cause economic damage to those subject to its powers or 

administration entitling them to any compensation whatsoever is undisputable.
86

The 

measures to change the tax regime after nationalization in Zambia fell within the state’s 

police powers and this resulted in economic losses to the investors at the time. Further, the 

decisive element in an indirect expropriation is the substantial loss of control or economic 

value of a foreign investment without physical taking.
87

This is supported by the case of 

Certain German Interests in Polish Upper Silesia.(Chorzow Factory Case)
88

 However, it is 

highly unlikely that such measures could fall within compensable regulatory measures as 

such measures did not result in substantial economic loss of the investors at the time. 

2.8.2 The indirect expropriation provisions under the Mines and Minerals 

Development   Act, 1995 

 

The Mines and Mineral Act of 1995 introduced mineral royalty tax on copper which was 

charged at 3 per cent of the net book value of the minerals produced.
89

 It also provided relief 

from paying customs duties on imported machinery and equipment. Further, it allowed 

government to enter into Development Agreements,
90

 privatization of the mines
91

 and 

stabilization commitments.
92

 These were policy objectives favouring preferential investment 
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climate which were being championed by the IMF and the World Bank which became part of 

Zambia’s policy as a condition set by the two institutions.
93

 

 

Section 66(1) of the Act provided in mandatory terms that the holder of a large scale mining 

licence shall, in accordance with his licence, the Act and the terms of any relevant 

development agreement, pay to the Republic a royalty on the net book value of minerals 

produced under his licence at the rate of three per centum,
94

 Development agreements 

provided that the mining company paid the fees which were not prescribed under the Act, for 

example, Mopani Copper Mines for instance paid royalty at the rate of 0.6 per cent.
95

This 

allowed mining companies to negotiate their own fiscal regimes contrary to the Zambian law 

at the time. This was negotiated against the background of low copper prices which were 

predicted to remain low for a long period of time. The agreements also contained stabilization 

clauses of 15 to 20 years in which government could not increase taxes.
96

 

 

Going by Muchlinski’ s argument, 
97

 the Mines and Minerals Act, 1995 did not attempt to 

balance the right to protect the investor’s property and the duty for the state to regulate as it 

clearly focused more on attracting foreign investment without taking into consideration the 

benefits of the investments to the Zambian citizens at large. This policy of giving preferential 

treatment to investors at the expense of such investments benefiting Zambians is what has 

caused the current problem of failure to convert natural resources into an enhanced standard 

of living for the Zambians. 
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2.8.3 The indirect expropriation provisions under the Mines and Minerals  

          Development Act, 2008 

 

In 2007, the world copper prices had risen to unprecedented levels contrary to what was 

predicted
98

 and this coupled with other factors lead to the Zambian government changing the 

fiscal and regulatory framework for the mining sector.
99

The new fiscal and regulatory 

framework, known as the Mines and Minerals Development Act No.7 of 2008, repealed the 

Mines and Minerals Act, 1995.Section 160 (1)
100

  of that act provided that any development 

agreement which is in existence before the commencement of the Act shall, notwithstanding 

any provision to the contrary contained in any law or in the development agreement, cease to 

be binding on the Republic from the commencement of this Act. This provision seemed to 

provide for unilateral termination of the development agreements that Zambia had entered 

into with various investors. 

 

The 1995 mines fiscal regime included the following changes; an increase in both corporate 

tax  and mineral royalty tax from 25 per cent to 30 per cent, and 0.6 per cent to 3 per cent 

respectively, introduction of withholding tax on interest, royalties ,management fees, and 

payments to affiliates or sub-contractors in the mining sector at 15 per cent, an introduction 

of variable profit tax at 15 per cent on taxable income which was above 8 per cent of gross 

income, an introduction of windfall tax to be triggered at different price levels at different 

base metals, the separation of hedging income from the mining activity for tax purposes and 

the introduction of capital allowances from 100 per cent to 25 per cent.
101
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The then Minister of Mines and Development, Kalombo Mwansa, cited non-willingness by 

the mining companies to renegotiate and failure to respond to correspondence as a reason for 

unilateral cancellation of the development agreements.
102

 The government’s reasons for 

coming up with the unilateral decision to cancel the development agreement were not 

justifiable as this was not public interest reason and the action was not accompanied by any 

compensation. The policy in the 2008 mining tax regime was no doubt done in the public 

interest but this could not affect investors who had existing agreements with the government. 

 

The 2008 action by government to unilaterally alter the development agreements by a 

provision in the Mines Act was problematic as clearly there were valid agreements between 

the Mining Companies and Zambia. The contracts could not definitely be terminated by an 

Act of parliament. This action was clearly against the rule in pacta sunt servanda which is a 

principle based on the sanctity of the contract and entails that once a Party enters into an 

agreement, it is bound by it. This principle was propounded in the Lena Goldfields vs. 

USSR,
103

 which recognized that when a state unilaterally cancels a contract, despite an 

agreement not to do so, the state must compensate.  

 

Whether, the Zambian governments’ action in 2008 amounted to a compensable indirect 

expropriation or not is a matter that has not been resolved by any Court or Tribunal to date as 

the matter did not proceed to litigation. However going by the fact that the decisive factor for 

an indirect expropriation is substantial loss of control or substantial loss of profits, it is highly 

unlikely that any Court or Tribunal would have found that this amounted to an indirect 

expropriation as clearly there was no substantial loss of control or profits as the mining 
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companies in question are still operating to date. Judicial decisions have also shown a wide 

variety of steps affecting or destroying the investment commercial value, taken by the host 

State’s authorities, which have been held to constitute indirect expropriations or equivalent 

measures. These measures may include the taking of a third Party’s property which renders 

worthless the patents and contracts of a managing company
104

 (German vs. Poland case 

cited above) and an increase in taxes to an extent that the investment becomes 

unsustainable
105

 (Revere case) among many other judicial cases. It follows, therefore, that 

though Zambia’s action destroyed the intangible property in the development agreements, it 

did not amount to an indirect expropriation as there was no substantial loss of profits from the 

mining companies. 

 

Zambia changed its position in 2009 and decided to consult the mining companies before the 

amendments were effected. These engagements resulted in the following changes; wind fall 

tax was removed and replaced by variable profit tax, hedging income was allowed to be part 

of the mining income for Value Addition Tax (VAT) purposes, capital allowance was 

increased to 100 per cent as an incentive for investment, custom duty on heavy fuel oil was 

reduced from 30 per cent to 15 per cent.
106

  Further, Zambia had a sovereign right under 

Article 1 of the Charter on Economic Rights and Duties of States to come up with any 

legislation but this could not affect prior existing agreements. 

 

However, the situation is different for those mining companies that had no existing 

development agreements with the government who had suffered a reduction of profits as a 
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consequence of this regulation.
107

Further, a mere reduction in the profits may not amount to 

an indirect expropriation as the loss of profits has to be substantial as highlighted above. The 

Feldman vs. Mexico case affords some possibility of accommodating the conflicting 

interests of the host states and the investor.
108

 The case concerned taxation, which prima 

facie, would be regarded as an instance of non-compensable taking. It was held that 

ordinarily, these acts of regulating taxation fall within the governments’ police powers unless 

there is a contrary agreement, commitment or failure to observe the procedure as laid down.  

 

This case gives limitations on the general police powers of governments. Therefore, Zambia 

could not come up with regulations contrary to the existing agreements as this is one of the 

limitations as laid down in the Feldman vs. Mexico case cited above and that this would go 

against the international rule of pancta sunt servanda. However, this does not mean that the 

action amounted to an indirect expropriation as the investor needs to show evidence that such 

an action lead to a substantial loss of control or profits for the investor. This is supported by 

the Revere case cited above where it was held that the increase should be substantial resulting 

in an investment being unsustainable. 

 2.9 Summary of Chapter Two 

 

This chapter discussed the investment policy and law from the historical perspective both 

internationally in in Zambia. It traced the 20
th

 Century international norms on expropriation 

and discussed the doctrine of national sovereignty over natural resources which is the right 

recognized by international investment law and inherent in every sovereign nation. This right 

recognizes that every nation including Zambia has the right to takeover foreign investment if 

required for a public purpose. A review of the 20
th

 Century international investment norms 

reveals that expropriation was legal as long as it was done in the public interest, non-
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discriminatory, due process of the law was followed and accompanied by compensation. The 

chapter also pointed out the decisive factor for indirect expropriation as the substantial loss of 

control or profits in an investment and that the legal title of the property should not be 

affected. However, what amounts to a substantial loss of control or profits has been left for 

interpretation taking into account, the circumstances of each case. It is also worth pointing 

out that the historical national policy and law on investment expropriation is important to 

underpin the review of current policy and law. The historical investment law and policy on 

expropriation in Zambia from 1994 to 1996 reflected some principles under international law 

and policy. Zambia had a clear policy and law for  investment expropriation in mining which 

can be used to improve the current law. Further, the policy rationales on compensation for 

investment expropriation in Zambia from the historical perspective is something worth 

looking at, in an attempt to improve the current law and policy. However, there were 

inconsistencies in the application of these international principles as regards some provisions 

of the law then. Further, the Zambian policy and law on expropriation was silent on indirect 

expropriation. It is important to note that the Zambian historical laws and policies on 

investment expropriation did not balance between the right to protect the investors’ property 

and the duty of the state to regulate in the public interest. The historical policy and legislative 

framework governing investment expropriation in Zambia was not comprehensive enough, as 

it did not fully address all the international standards on investment expropriation.  
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CHAPTER THREE: POLICY GOVERNING INVESTMENT EXPROPRIATION AT 

INTERNATIONAL, REGIONAL AND NATIONAL LEVELS 

3.1 Introduction 

 

This chapter highlights the policy on investment expropriation at the international level, 

regional level and at national level. The chapter will begin by looking at international policy 

on investment expropriation, this is important as it will help in evaluating whether the policy 

at international level is in line with the policy at domestic level. The chapter will further look 

at the regional instruments at continental and regional levels such as the African Union (AU) 

and the Southern African Development Community (SADC). Finally, this chapter will look at 

the investment policy on expropriation in Zambia. Thereafter a summary of the chapter will 

be given. The significance of this Chapter is that it will contribute to the overall objectives of 

this research by evaluating the policy on investment expropriation in Zambia against 

international investment policy considerations to identify the gaps in the policy and benefits. 

3.2 International policy on investment expropriation 

 

In terms international investment expropriation policy guidance, UNCTAD and OECD have 

experience in setting the world stage in terms of international investment policy and hence 

they are quite key in shaping international investment policy, taking into consideration the 

number of member states that are affiliated to these two conventions. It is for this reason that 

the Researcher mostly relied on these two institutional bodies for international policy 

guidance. International investment policy relates to a country’s laws, regulations and 

practices which directly enable or discourage investment as well as those that enhance the 

public benefit from investment.
1
 Investment policy is not made in a vacuum but made from a 

political and economic context that covers both global and regional levels.
2
 Further, it 
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addresses both the degree of openness to investment and protection offered to investment.
3
It 

covers, for instance, policies for transparent and non-discriminatory treatment of investors, 

expropriation and compensation laws and dispute settlement practices.
4
 The quality of the 

country’s investment policies directly influences the decisions of investors.
5
 Transparency, 

property protection and non-discrimination are core investment policy principles that 

underpin efforts to create a quality investment environment for all.
6
Investors are also 

concerned with the non-consultative formulation of the investment policy and changing of the 

policy at short notice.
7
 

 

The United Nations Conference on Trade and Development (UNCTAD), 2015 world report 

identified the investment principles for sustainable development and for purposes of this 

paper. I have only identified five which include: Policy coherence, public governance and 

institutions, balanced rights and obligations, right to regulate and investment protection and 

treatment.
8
The OECD has identified two questions on investment policy relating to 

expropriation which include: non- discriminatory treatment for national and international 

investors as well as expropriation laws plus the review process.  

These policy considerations identified mostly by OECD and UNCTAD have also been 

identified have also identified by various authors as you will see in this paper. 

3.2.1 Non- discriminatory treatment for national and international investors 

 

According to OECD, international policy should include the non- discrimination principle 

which requires all investors in like circumstances to be treated equally irrespective of 
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ownership.
9
 The principle requires that governments treat foreign owned or controlled 

enterprises no less favourable than domestic enterprises in like situations. Non-discriminatory 

regulatory actions to protect legitimate public welfare objectives such as public health, safety 

and the environment are not considered to constitute expropriation.
10

 Any policy that favours 

some firm’s over others involves a cost, notably less competitive and hence lower firm-level 

efficiency.
11

 This is the cornerstone of the non-discriminatory policy which recognises the 

role of competition and economic efficiency in stimulating productivity growth. Firm level 

efficiency improvement, without pressure from the market entry firms has fewer incentives to 

innovate and improve their efficiency. This results in low productivity growth, hence 

becoming costly. According to OECD, empirical research has shown that productivity growth 

is important for the long term improvement of the standard of living for the people.
12

 It is for 

this reason that exceptions to non-discrimination need to be evaluated with a view of 

determining whether the original motivation behind an exception remains valid, supported by 

an evaluation of the cost benefit analysis, including an assessment of the proportionality of 

the measure especially for sectors that support a wide range of economic activity.
13

 

3.2.2 Expropriation laws and review process 

 

According to OECD, governments needs to maintain a policy of timely, adequate and 

effective compensation for expropriation which are also consistent with its obligations under 

international law as well as an independent channel to review or contest expropriation 

decision.
14

International policy has clearly identified effective compensation and due process 

of the law as key policy considerations in investment expropriation. The rationale behind 
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expropriation laws and review process is that governments as a general rule have the right to 

take private property but this has to be done for public purposes and accompanied by 

compensation. Public interest can include certain circumstances such as development of 

infrastructure for example roads and environmental emergencies.
15

 When governments 

expropriate property, compensation should be timely, adequate and effective. The right to a 

fair compensation and due process is uncontested and is reflected in all international 

agreements, for example the 2006 Development Agreement between the Zambian 

Government and Konkola Copper Mines.
 
Uncertainty about the enforceability of lawful 

rights and obligations raises the cost of capital which eventually reduces investment.
16

 The 

expropriation policies should be predictable and have legal enforceability of property rights 

against arbitrary expropriation. 

The key policy considerations in assessing a country’s expropriation laws and review process 

include: the clarity or transparency of the expropriation laws as well as modalities in the 

terms of their ability to provide timely, adequate and effective compensation; their 

consistency with international norms and whether independent channels exist to review or 

contest expropriation decisions. Governments should define the power to expropriate 

property which should be for public purposes, observe due process of the law, not 

discriminate among investors and be guided by transparent rules. These transparent rules 

should define when expropriations are justified and how compensation is to be determined. In 

countries governed by the rule of law, when an expropriation is contested, the final say on the 

legitimacy of the expropriation or the terms on which compensation should be handled by an 

independent court or other tribunal which should have authority to review its decisions 

regarding expropriation of property and to give effect to its decisions. 
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3.2.3 International policy on protection of property rights: expropriation 

 

International law supports the principle of respect for private property in a number of areas 

other than expropriation: state recognition of pre-existing private property claims in territory 

that no state has previously claimed (terra nullius); the principle that acquired rights survive 

state succession and must be respected by the successor state; and, in cases of military 

occupation, the principle that immovable private property must be respected.
17

At 

international level, the notion of private property rights go beyond those recognised under 

investment expropriation. As observed by Garcia above, it follows, therefore, that 

international law notion of private property right is a subject that has addressed from different 

angles beyond investment expropriation. The OECD draft Convention provided for an 

international policy on protection of property on expropriation and the convention under the 

expropriation and unilateral alterations or termination of contracts
18

, provided the following:  

 

“A state may not expropriate or otherwise take in whole or in part a foreign 

private investment in its territory, or take measures which have similar effects, 

except where this is done in accordance with applicable legal procedures, in 

pursuance in good faith of a public purpose, without discrimination on the basis 

of nationality and against the payment of appropriate compensation”
19

   

 

The OECD Convention draft brings out four key policy considerations in investment 

expropriations which include due process of the law, public interest, on-discriminatory 

and compensation. If these policy considerations are not considered, then an 

expropriation might not be legal. 

3.2.4 The investment expropriation provision under the OECD Draft Convention on 

the Protection of Foreign Property (1967) 

 

In the early 1960’s, a number of countries under the Organization for Economic Co-operation 

and Development (the “OECD”) prepared a draft Convention on the Protection of Foreign 
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Investment
20

 which was revised and approved by the OECD in 1967. Article Three (3)
21

 of 

that Convention provided in part that:   

“No Party shall take any measures depriving, directly or indirectly, of his property a 

national of another Party unless the following conditions are complied with:  

(i) The measures are taken in the public interest and under due process of law;  

(ii) The measures are not discriminatory or contrary to any undertaking which the 

former Party may have given; and  

(iii) The measures are accompanied by provisions for the payment of just 

compensation.”   

The commentary to the OECD Draft remarks that measures that are otherwise lawful can be 

applied in such as a way as to deprive the investor of its property and it was suggested that 

excessive or arbitrary taxation, prohibition of dividend redistribution coupled with 

compulsory loans, or the denial of essential export or import licenses may amount to a 

taking.
22

  The OECD Draft failed to gain sufficient support among OECD countries for 

adoption but it served as an important model for later BITS.
23

   

According to the explanatory commentary of this article that accompanied the OECD Draft, 

the state has a sovereign right to take over the property of nationals or aliens.
24

 However, this 

right is limited and must fulfil the following requirements: (i) the taking must be in public 

interest, (ii) must not be discriminatory, and (iii) there must be payment of a just and effective 

compensation. The above-mentioned articles show that the OECD Draft further developed 

the concept of indirect expropriation by explicit use of the world “indirectly” and considered 

indirect expropriations on a par with direct takings.  

Again, as in the case of the Harvard Draft, this draft did not reach fruition, but nevertheless is 

an indicator and a clear precedent of the developing BIT context at the time it was drafted in 

1967.
25

 It provides policy in terms of developing BIT text. These were the first two attempts 

to include the protection against indirect expropriation in international treaties. 

                                            
20

 (1968) 7 ILM 117. 
21

 The OECD Draft Convention cited above.  
22

 Ibid. at 126. 
23

 E. Freund (1904) Freund's classic distinction between harm-prevention and benefit-extraction in The Police 

    Power: Public Policy and Constitutional Rights, Chicago: Callahan. 
24

 Commentaries Organization for Economic Co-Operation and Development (1967) Draft Convention on the  

    Protection of Foreign Property.  
25

 Ibid. 



 

48 
 

Article three of the OECD Convention draft brings out interesting policy considerations 

which are slightly different from the traditional four cited in Paragraph 3.2.3 above, which 

include the following; expropriation done in the interest of public policy considerations, due 

process of the law should be followed, non-discriminatory or the expropriation should not be 

contrary to any earlier undertaking by former Parties as well as payment of a just 

consideration. The policy to include an earlier undertaking and also reference to a just 

compensation are the additions to the text. The issue to do with earlier undertaking which was 

included in the OECD Convention draft text is against the background that Judicial practice 

supports a wide concept of property that includes intangible rights especially rights under 

contracts, for purposes of expropriation and equivalent measures. This is supported by the 

Rudloff case
26

, where it was held that the taking away or destruction of rights acquired, 

transmitted and defined by a contract is as much a wrong as it destroys the tangible property, 

thereby entitling the sufferer to a redress. The other issue raised in the OECD Convention 

draft text is the introduction of the use of the word “just” on compensation.UNCTAD 

explains that the use of terminology incorporating the Hull formula, for example, implies that 

the compensation would only include market value where as terms like “just” or 

“appropriate” compensation tend to imply a certain flexibility in reaching the value of 

compensation due.
27

 It follows therefore that the use of the words “just compensation in the 

OECD draft text introduced some level of flexibility in reaching the value of compensation. 

3.2.5 International policy framework for regulatory investment expropriation 

   

The level of investment protection in international law for foreign investment should be 

based on a policy of promoting investment flows that are welfare maximizing for both host 

states and foreign investors.
28

Some investors may make investments with the expectation that 

they will make significant changes in the domestic environment which will create 

opportunities for both the host state and the foreign investor.
29

Investors making large capital-

intensive or infrastructure investments involving large sunk costs typically desire stability, 
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security, transparency and predictability.  Thus, stability for investors means that the state 

into which the investor invests will not unduly frustrate the legitimate reliance of the 

investor.
30

   

 

Legitimate reliance is a necessary element in maintaining a continuous and increased 

international flow of capital, which is crucial for the development and stabilization of the 

international economy in general, and the economy of developing countries in particular.
31

  

Again, an overly broad investment protection may have a number of negative effects that are 

inconsistent with optimal investment protection.
32

 Thus, the regulatory regime affecting 

investment must adapt to changes in society. Investment protection policy must strike a 

balance between stability, security, predictability and fairness for the foreign investor and the 

legitimate state regulation of the economy and property uses.
33

   

 

The investor typically lacks representation in the political process and may not have any input 

into decisions that significantly affect its investment.
34

 Secondly, receiving reciprocal 

advantages in the long-run does not mitigate the burdens of regulation where the investor 

hopes to recoup its investment in the short-term and to leave the jurisdiction.
35

 Thirdly, where 

government measures result in very severe losses, it is unlikely that adequate subsequent 

benefits will be obtained to off-set losses because nationalization policies are often based on 

the assumption that the foreign investor will be excluded from future economic participation 

in the economy and it has therefore been observed that foreign investors are vulnerable to 

administrative arbitrariness by the host state.
36

 According to Levy and Spiller, the ability of a 

state to make credible commitments to foreign investors depends on the extent to which 

structures exist in a state to constrain arbitrary administrative action.
37

  

According to the International Institute for sustainable Development, the determination of 

whether an action or series of action by a party, in a specific fact situation, constitutes an 
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indirect expropriation, requires a case by case, fact-based inquiry that considers among other 

factors; 

(i) the economic impact of the government action, although the fact that an action or 

series of actions by a Party has an adverse effect on the economic value of an 

investment standing alone, does not establish that an indirect expropriation has 

occurred. 

(ii)  the extent to which the government action interferes with distinct, reasonable 

investment-backed expectation 

(iii) the character of the government action
38

 

It follows that the decisive factor in indirect expropriations, is the impact of the action which 

should be measured in terms of the impact, extent and character of the government action.  

In terms of this research, the paper has summarised the key policy considerations in 

international investment expropriation that have been identified mostly by UNCTAD
39

 and 

the OECD
40

 as follows; policy coherence, non-discrimination, transparency, consultative, 

predictability and modalities in terms of timely and equitable compensation. These 

international policy considerations will be the basis of assessing the investment expropriation 

policy in Zambia. 

3.3    Regional policies on investment expropriation 

3.3.1  The investment expropriation provisions under the Draft Pan African  

 Code, 2017 

The Draft Pan African Code has provisions on the guidelines on expropriation specifically it 

provides that investments in member states shall not be nationalized, expropriated or take 

measures having the equivalent nationalization or expropriation except if the conditions are 

met in a cumulative manner.
41

 The conditions are that: 

(a) a public purpose related to the internal needs of that member state; 

(b) On a non-discriminatory basis; 
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(c) Against adequate compensation; and 

(d) Under due process of the law.
42

 

Further it provides for a valuation of its investment to be done in a prompt manner by a 

judicial or other independent authority in accordance with procedure established by the laws 

of member states.
43

A non-discriminatory measure of a member state that is designed and 

applied to protect or enhance legitimate public welfare objectives, such as public health, 

safety and the environment.
44

There was an attempt to deal with both direct and indirect 

expropriation in an African perspective as well as the conditions precedent for a direct 

expropriation under this code however, though the Code has not been finalized yet, it is a 

source of investment expropriation policy in Africa. The Code deals with public purpose 

related to the internal needs of member states. The Code actually introduces a new policy 

issue defining what amounts to public purpose for purposes of expropriation which issue is a 

policy shift from the general international investment law. Further, it introduces the quantum 

of compensation as adequate but what amounts to adequate compensation has not been 

defined. The issues to do with the valuation of the investment is another departure from the 

general international policy considerations that has been addressed in this code as it addresses 

the issue of the standard or the method of valuation being stated in the law, as was held in the 

case of Iran Vs. United States case cited above.
45

 

3.3.2  The investment expropriation policy under the Organisation for Southern 

 African Development Community (SADC)  

 

In a move to harmonize investment policies in the SADC region, the SADC has developed a 

model bilateral investment treaty template which was completed in 2012 and, Article 6 of 
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that model
46

 deals with expropriation. The provision makes it clear that expropriation by 

Parties cannot be undertaken whether directly or indirectly unless it is in the public interest, 

the due process of the law is followed, payment of adequate and fair compensation is made, 

and it further gives various options on how compensation can be assessed. Further Article 4 

of the same model treaty provides for non-discrimination of foreign investors, who should be 

treated no less favourable than local investors in the like circumstances.  

 

This bilateral investment treaty template gives guidance regarding the SADC policy on 

investment expropriation. The policy is clear on expropriation policy and covers both direct 

and indirect expropriation. The policy sets a good example of a transparent, predictable 

policy that clearly addresses investment protection issues regarding compensation, public 

purpose and the due process of the law. The policy is non-discriminatory. This actually 

provides a very good policy guide in terms of investment expropriation policy in the SADC 

region and countries may do well to domesticate this policy.However,the provision covers  

expropriation for both direct and indirect expropriation which is the major shift from the 

SADC Investment Protocol. The other major shift is consideration of the various options of 

how compensation can be assessed.  

3.3.3 Summary of key policy considerations that influence international policy on 

investment expropriation 

 

The rationale behind the investment expropriation policy is that governments have the right 

to take private property for public purposes in certain circumstances such as infrastructure 

development such as roads, hospitals and environment emergencies among other things 

subject to payment of compensation.
47

Having looked at the various investments expropriation 
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policies at international and regional levels, the policies at regional level mirror those at 

international level with minor variations in some cases. In terms of international instruments 

which form the basis of the legislative provisions, international law promotes certain policy 

principles such as public interest, non-discrimination, due process of the law and 

compensation. Further, UNCTAD and OECD have extensively looked at policy 

considerations on the subject matter. They have identified the key policy considerations that 

influence the policy on investment expropriation which include: transparency, predictability, 

non-discriminatory, consultative process in policy formulation, policy coherence, investment 

and investment property protection which include policies on compensation, public purpose 

and due process of the law, modalities in terms of time, adequate and fair compensation. For 

purposes of this research we will use these key policy considerations to evaluate the Zambian 

policy on expropriation policy. 

3.4 Zambian policies on investment expropriation 

 

There is no specific policy on investment or investment expropriation in Zambia, however, 

investment or investment expropriation policy provisions can be found in the Vision 2030, 

Revised Sixth National Development Plan and now the recently launched Seventh National 

Development Plan (7NDP). The Fifth National Development Plan (FNDP), Sixth National 

Development Plan (SNDP) and Revised Sixth National Development Plan (R-SNDP) were 

structured as both policy and investment plans.
48

For purposes of this research I will focus on 

the Vision 2030, RSNDP and the 7NDP. You will note that this research was based on the 

RSNDP but along the way the 7NDP was launched and the Researcher decided to deal with it 

as well. Further investment or investment expropriation provisions can also been found in the 

following policy documents: Mineral Resources Development Policy, 2013, Draft Land 
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Policy, Draft National Investment and Promotion Strategy and Draft National Action 

Program for Investment-Zambia. 

3.4.1  The expropriation provisions under the Zambia Vision 2030 

 

The national long term Vision 2030 (Vision 2030) is Zambia's first ever written long-term 

plan, expressing Zambians’ aspirations by the year 2030.
49

 It articulates possible long-term 

alternative development policy scenarios at different points which would contribute to the 

attainment of the desirable social economic indicators by the year 2030.
50

 According to Levy 

Patrick Mwanawasa in his foreword for the Vision 2030, a participatory and consultative 

process was done and it covered all the 72 districts of the Republic.
51

The Vision is expected 

to be operationalized through the five year development plans starting with the Fifth National 

Development Plan (2006- 2010).
52

 In order for Zambia to achieve this, the policy has 

included inter alia,  improvement of the following;  the performance of key government 

agencies, regulation, supervision as well as enforcement of statutory commitments in the 

mining sector,  strengthening of tracking of potential investors, access to information in order 

to promote citizenry participation in socio-economic development.
53

 

 

The document provides that in order to achieve the middle-income status, Zambia faces a 

number of challenges which include among others the maintaining of a macro-economic 

environment and investment climate conducive for attracting and retaining high levels of 

foreign and domestic investment.
54
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According to Nyambe Nyambe, the Respondent who was the Executive Director at World 

Wildlife-Fund Zambia (WWF) indicated that there was need to have a clear policy 

framework and liberal economic environment which is managed with total respect of the 

separation of powers among the three arms of government. According to him, that way, there 

is predictability to build in the system as well as recourse can be pursued without fear by the 

private or public sector.
55

 Further the policy has made provision on environment and natural 

resources sector, Zambia needs a productive environment, well conserved natural resources 

for sustainable socio-economic development by 2030 by ensuring that 90 percent of the 

polluting industrial facilities comply with environmental legislation.
56

 

 

The findings of this research revealed that the policy in question is too broad as it generally 

addresses the investment policy and does not specifically address expropriation hence the 

policy lacks predictability and transparency regarding investment expropriation policy. The 

policy is in line with international investment expropriation policy regarding the following: 

(a) non-discriminatory as it clearly does not differentiate between a Zambian investor and 

foreign investor, (b) consultative as the process of coming up with the said policy was 

consultative having engaged all the 72 districts in the country. On the other hand, the policy 

is not in line with international investment expropriation policy regarding the following; (a) 

transparency as the investment expropriation policy is not expressively provided for in the 

policy document(b)Policy coherence was not achieved as it fails to address institutional 

arrangements and coordination among different sectors,(c) the policy is silent on modalities 

in terms of timely, adequate and fair compensation (d) it is also silent on investment and 

investment protection policies which include public purpose interest considerations, due 

process of the law and compensation. Further the policy does not seem to balance between 
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the investor and the local citizen as it is more aligned to creating a conducive investment 

environment for foreign investors as opposed to creating a sustainable socio-economic 

development the citizens. 

3.4.2  The expropriation provisions under the Revised Sixth National development  

 Plan, 2013-2016 

 

The Revised Sixth National Development Plan (2013-2016) (R-SNDP) is the revision of the 

Sixth National Development Plan (2011-2015) which takes on board the priorities of the 

Patriotic Front (PF) Government.
57

 Like other previous plans, the R-SNDP is aimed at 

achieving the objectives set out in the Vision 2030 of becoming a prosperous middle-income 

country by 2030. The R-SNDP is primarily an investment plan which focuses on capital 

investment areas with a bias to rural development and job creation.
58

 

According to Alexander Chikwanda as the Minister of Finance in his acknowledgements for 

the R-SNDP, comprehensive consultations were done with various stakeholders to build 

consensus and create a sense of ownership.
59

 The R-SNDP provided (under Clause 2.1) for a 

focus on improving the livelihood of the Zambian people through providing growth in sectors 

that employ comparatively more people such as Agriculture, Construction, Manufacturing 

and Tourism and ensure stability of essential commodities.
60

 Further, it provided for the 

strategic focus of the R-SNDP which was to address the low levels of employment in the 

economy and invest in rural development whilst reducing the widening of inequalities in the 

economy
61

 and the document went on to state that it would promote guaranteed security on 

land tenure as collateral for small scale farmers.
62

 The Government continued with the policy 
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of accelerating and diversification of the economy through attracting investment (Clause 

2.6.2 of R-SNDP) by reducing the cost of doing business, and provision of incentives.
63

 The 

interview with James Kankondo, the Respondent who was the Manager-Legal at Zambia 

Development Agency corroborated this policy and further revealed that when it relates to 

protection of investments the Agency signs Investment Promotion and Protection Agreements 

(IPPAs) with investors which basically contain some provisions of protection of the 

investor’s property.
64

  

The findings of this research revealed that the policy in question is not comprehensive 

enough to cover all the international investment expropriation policy considerations. The 

policy is in line with international investment expropriation as regards the policy on 

consultation and non-discriminatory considerations. However, the policy fails to address 

policy considerations issues on transparency, predictability, policy coherence, modalities in 

terms of timely, adequate and fair compensation as well as investment protection as regards 

compensation, public purpose and due process of the law. Property protection policies on 

security of tenure were to some extent generally considered as regards small scale investors 

in the Agriculture Sector. 

The major shift from the vision 2030 is that, the RSNDP, attempted to balance between the 

investor and the local citizen and it focused more on creation jobs for Zambians especially in 

rural areas whilst focusing on promoting investment in industries that employ more people 

such as agriculture and construction in an attempt to improve the livelihood of the Zambian 

people. However, there were other inconsistencies in the policy, such as Clause 2.1 and 2.6.2 

of this policy cited above, which provided for incentives that were general and not limited to 

the investment industries that will improve the livelihood of the Zambian people.  
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3.4.3  The expropriation provisions under the Seventh National Development Plan, 

 2017-2021 

 

The 7NDP departs from sectorial based planning to an integrated (multi-sectorial) 

development approach to planning that tries to domesticate the sustainable development goals 

and it is aimed at achieving the objectives set in the Vision 2030.
65

The goal of the 7NDP is to 

create a diversified and resilient economy for sustained growth as well as to create socio-

economic transformation among others.
66

  

The key outcomes of this policy include economic diversification and job creation; reduction 

of poverty and vulnerability; reduced developmental inequalities; enhanced human 

development; and the creation of a conducive governance environment for a diversified and 

inclusive economy.
67

 

According to Lucky Mulusa as the Minister of National Development Planning in his 

acknowledgements for the 7NDP, significant contributions came from various stakeholders 

arising from the consultations that were done at national, provincial and district 

level.
68

Further, the document outlines the consultative process which used both a top down 

and bottom up approaches by engaging various stakeholders such as government Officials, 

the traditional leaders, quasi-government institutions, the youth women, children, the disabled 

and the private sector.
69

 

 

Further, the policy provides for a strategy to promote local and foreign participation in 

mining value chains and industrialization which is aimed at enhancing capacities to 
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participate in mining value chains that have the highest potential to impact economic growth 

and poverty reduction
70

 which policy is focused on investment promotion than investment 

protection. In this regard, the interview with James Kankondo, the Respondent from ZDA, 

revealed that currently the local communities are not benefiting much from these investment 

that are more focused on investment promotion as opposed to investment protection, 

however, he was of the view that the local communities could benefit more from investors if 

investors in certain sectors were compelled to partner with the locals. The interview revealed 

further that government on its part could help the situation by coming up with a deliberate 

policy to place more stringent monitoring and evaluation mechanisms and training of the 

locals to ensure that they provide quality services as they partner with investors.
71

  

 

On the development outcome, the document provides for the improved rule of law, human 

rights and constitutionalism.
72

 The plan provides that during the plan period, government will 

put in place polices and strategies to enhance access to justice, observance of the rule of law 

and human rights.
73

 This was corroborated by Maggie Mukuli, the Respondent who was the 

Assistant Director- Tax Policy at the Ministry of Finance, indicated that the policy gives 

comfort on safety of investment property since government cannot just decide for any unfair 

reason to be take over the investment asset.
74

 In the same vein, according to Nyambe 

Nyambe, Respondent from WWF, who indicated that there is need for Zambia to tighten the 

policy framework to protect and empower communities in many sectors.
75

 Lastly, the 

interview with James Kakondo, Respondent from ZDA revealed that the biggest challenges 
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for ZDA were monitoring to ensure that foreign investors incorporate the local communities 

in terms of employment and joint ventures.
76

  

According to the 7NDP, these interventions in Zambia’s long term plans will contribute to 

the maintenance of order and security, while creating an enabling environment for both 

citizens and the business community to conduct their affairs and businesses in a functional 

legal and justice system.
77

 

 

The findings of this research revealed that there are clear policy considerations lapses 

between the international as well as the regional investment expropriation policy 

consideration and the national ones. The policy lacks transparency as it is not clearly stated in 

the policy document and policy issues on predictability, compensation and its modalities, 

public purpose, policy coherence have not been addressed and therefore, inconsistent with 

international investment expropriation policy. However, the policy addresses policy issues on 

non-discrimination, consultation and due process of the law and therefore, consistent with 

international investment expropriation policy in that regard. The non-discrimination policy 

issue clearly comes out in the mining sector. The policy has attempted to balance between the 

investor and the local citizen though the focus seems to be more aligned to improving the 

livelihood of the Zambian people through job creation and promotion of investment in 

industries that create more jobs. However, it does not specifically address how the balance 

between the two interests can be achieved. 
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3.4.4   The expropriation provisions under the Mineral Resources  

Development Policy, 2013 

 

The Mineral Resources Development (MRD) Policy, 2013 was meant to facilitate the 

creation of an environment for the growth of a vibrant mining sector with lasting benefits for 

the people of Zambia.
78

The objectives of this MRD policy were to attract both local and 

foreign private sector participation in the exploration and commercial exploitation of 

Zambia’s mineral resources.
79

 There is no specific provision on expropriation under the 

Mining policy.
80

 

According to Christopher Yaluma as the Minister of Mines, Energy and Water Development 

in his foreword for the MRD Policy indicated that the formulation of the policy was done in 

consultation with all stakeholders to ensure a shared vision on how our mineral resources 

should be exploited for the benefit of all.
81

 The first guiding principle of the policy is that 

government is committed to ensure sustainable exploitation of mineral resources for the 

maximum benefit of Zambians.
82

 

 

Further, in order to enhance for the mining sector to grow and create the much needed wealth 

for the country, the government under this policy intends to spread the benefits of mining 

across Zambia.
83

 Government will maintain a stable and internationally competitive fiscal 

regime that adequately a carter for the industries volatility and that serves the interests of the 

people of Zambia.
84

However, according to Gideon Ndalama, the Respondent who was the 
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Director of Mines safety at the Ministry of Mines, indicated that, in practice, this has proved 

to be difficult as the Mining licence are normally granted based on the investors business 

plans which define the resources and the economic parameters that make the business 

viable.
85

 He further mentioned that there is need for the policy to promote value addition that 

can also support other industrial activities. On the other hand, the interview with Kingsley 

Chinkuli, the Respondent who was the Country Manager for First Quantum Minerals Limited 

(FQM) revealed that FQM activities benefit local communities in various ways such as direct 

formal employment as well as corporate social responsibilities
86

 and, this was also 

corroborated with an interview from Handson Sindowe, the Respondent who was the Board 

Chairperson for Copper belt Energy Corporation (CEC).
87

 The policy promotes transparency 

by ensuring that government maintains an efficient computerized Mining Cadastre System
88

 

as well as promote good governance in the development of appropriate laws and initiatives as 

well as subscribing to international initiatives that promote transparency in the extractive 

industries.
89

 According to Gideon Ndalama, the Respondent from the Ministry of Mines, 

indicated that transparency is key in the development of good governance in the mining 

industry, and he indicated the government has been sceptical in coming up with a specific 

policy provision on investment expropriation as they feel this will discourage investments in 

the sector.
90

 In addition, the policy takes into consideration the need to ensure that the 

negative impact of exploration and mining activities on safety, health and environment of 

communities are avoided by ensuring that exploration, mining as well as processing of 

minerals complies with safety, health and environmental regulations.
91

There is no specific 
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provision that addresses expropriation in the mining industry however there are broad 

policies that attempt to address expropriation. 

 

The findings of this research revealed that the MMD policy is not consistent with 

international and regional investment expropriation policy considerations as it only addresses 

mining investment policy from a broad perspective. The policy has no specific provision on 

expropriation which is undesirable for this sector. The government’s reasons for not coming 

up with a specific policy provision on investment expropriation because of fears of 

discouraging investment in the sector are unjustified. This is because internationally as we 

have seen from the review of international policy, from the OECD and UNCTAD 

perspective, there is need to promote specific investment expropriation policy issues in order 

to promote foreign direct investment. It follows, therefore, that there is need a specific policy 

provision on investment expropriation in the mining sector in order to encourage foreign 

investments. The policy is consistent with international and regional investment expropriation 

policy as regards the non-discrimination and consultation policy considerations. On the other 

hand, it is not consistent with international policy considerations as regards policy measures 

on transparency, predictability, policy coherence, compensation and its modalities, public 

purpose and due process of the law. 

 

Further, the policy seems to have attempted to strike a balance between the investor and the 

local citizen interests under paragraph 5 though the implementation of this seems practically 

impossible as revealed by Ndalamas’ interview. 

3.4.5 The expropriations provisions under the draft Land Policy, 2017 

 

The draft Land Policy is a working document which is not yet a policy document as it has not 

yet been finalised. The text in the draft policy has included a provision on expropriation 
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investment policy whose objective is to provide for compulsory acquisition of land and other 

property.
92

 Jean Kapata as the Minister of Lands and Natural resources in her foreword in the 

draft text indicated that the policy is based on public views and expert opinions gathered 

through a participatory, inclusive consultative process across the country.
93

 This was 

corroborated by Mutengo Sindano, Respondent who was the Senior Planner under the 

Ministry of Lands and Natural Resources indicated that consultations were done at national, 

provisional and district level with various stakeholders from 2005 to 2017, which culminated 

into a draft Land Policy, 2017.
94

 

 

The draft policy has among others, the following guiding principles: equitable access to land 

and associated resources, security of tenure for lawful landholders, transparent, effective and 

efficient administration of land, investments in land to also benefit local communities and 

their economy.
95

The draft policy wants to address the tenure constraints that an impact on 

social and economic development
96

 whilst implementing measures that will ensure that 

leasehold tenure is managed in an effective and sustainable manner.
97

 Further the draft policy 

seeks to strengthen customary land administration in order to guarantee security of tenure
98

 

and to regulate access to land by non-Zambians whilst restricting ownership of land both state 

as well as customary land to Zambians only.
99

The draft policy intends to review the 

compulsory acquisition of land and other property and has proposed the following measures: 

to provide for land sharing alternatives to land acquisition, ensure that compensation is fair, 

adequate and determined through negotiations, ensure that market value of land is determined 
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by open market procedures and that it is fair and adequate, ensure that compulsory 

acquisition does not make the titleholder or his beneficiary homeless.
100

 According to 

Mutengo Sindano, the Respondent who is the Senior Planner in the Ministry of Lands and 

Natural Resources, this policy is still undergoing review but by and large the policy wants to 

provide clear guidelines regarding compensation of land in Zambia which is in line with the 

with the amended Constitution.
101

 The draft land policy seeks to maintain accurate, gender-

disaggregated and up to date land information for regional and urban land management.
102

 

 

This research revealed that the draft policy text in question has attempted to deal with direct 

investment expropriation policy on land or other property. The policy has made significant 

strides in terms of being consistent with international investment expropriation policy 

considerations. The draft policy text, in terms of  transparent, predictable, consultative, 

compensation and its modalities, public purpose policy considerations have been addressed 

and therefore, consistent with international investment expropriation policy. However the 

policy is discriminatory as it has attempted to restrict access to land to Zambians only. 

Further, the policy lacks coherence as it does not contain any provision for institutional 

arrangements and coordination among different sectors to address policy coherence. The 

policy has not made any attempted to balance between the investor and the local citizens. 

3.4.6 The expropriation provisions under the draft National Investment and  

Promotion Strategy 

 

This is a draft strategy paper which is aimed to provide a national investment policy on 

scaling up investment in Zambia through domestic and foreign investment intervention
103

. It 
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identifies priority sectors for investment which includes manufacturing, construction, 

agriculture, tourism, education, energy, information and communication technology and 

health which sectors were chosen in line with government policy of industrialization, Job 

creation and export product diversity.
104

 It does not have any specific provision on 

expropriation. However, the strategy recognizes the importance of putting in place adequate 

laws, regulations and institutions that provide investment guarantees and security.
105

  

 

According to Margaret Mwanakatwe as the Minister of Commerce, Trade and Industry in her 

foreword for the National Investment Promotion Strategy indicated that the strategy is an 

investment framework that incorporates various policies currently in place for attracting 

investment in the country
106

.Further,  Kayula Siame as Permanent Secretary acknowledged 

the contributions that the Ministry of Commerce, Trade and Industry received from various 

ministries, government institutions and other stakeholders.
107

 

 

The research revealed that the strategy in question is too broad and it has not specifically 

attempted to deal with investment expropriation policy. The draft policy is not transparent, 

lacks predictability, it’s not coherent as it fails to address institutional arrangements and 

coordination, the policy fails to address investment and property protection policy issues. It 

does not provide for compensation and its modalities. Further, the draft policy only focuses 

on investment promotion and, does not link it to investment protection. In this regard, it can 

be said that the draft policy issues discussed above are inconsistent with international 

investment expropriation policy. On the other hand the policy was consultative and is non-
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 National Investment Promotion Strategy, 2017 to 2021 cited above at page vii. 
107

 National Investment Promotion Strategy, 2017 to 2021 cited above at page viii. 
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discriminatory in line with international policy. Further the policy has not attempted to 

balance to balance between the investor and the local citizen right. 

3.5 Table showing summary of the findings of Zambia’s investment policy governing 

investment expropriation against international law instruments 

 

No. Key policy 

issue/principle 

under 

international 

Policy 

Vision 

2030 

 

R-

SNDP 

7NDP MRDP Draft 

NIPS 

 

Draft 

Land 

Policy 

1 Transparency NO NO NO NO NO YES 

2 predictability NO NO NO NO NO YES 

3 Non-

discrimination 

YES YES YES YES YES NO 

4 Consultative 

process in 

policy 

formulation 

YES YES YES YES YES YES 

5 Policy 

coherence 

NO NO NO NO NO NO 

6 Modalities in 

terms of 

timely, fair 

and equitable 

Compensation 

NO NO NO NO NO YES 

7 Investment & 

property 

Protection: 

compensation 

NO NO NO NO NO YES 

8 Investment & 

property 

Protection: 

Public 

Purpose 

NO NO NO NO NO YES 

9 Investment & 

property 

Protection: 

Due process 

of the law 

NO NO YES NO NO YES 
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KEY:  

YES mean provision is available. 

NO means provision not available. 

3.6 Analysis of Zambia’s investment expropriation policy against international law 

 instruments 

 

According to UNCTAD, investment expropriation policy is not made in a vacuum but made 

from a political and economic context.
108

It follows, there that the Zambian policy should not 

be made in a vacuum but from a political and economic context. However, the Zambian 

investment expropriation policy on investment expropriation as found in the Zambia Vision 

2030, 7NDP, MRD, 2013, draft Land Policy and the draft Investment Promotion Strategy 

seem not to have been made purely from the political or economic point of view. Further, 

under international policy, the sovereign prerogative to pursue unimpeded economic growth 

has almost always come before the duty not to cause harm to other states.
109

 This supports the 

view that international policy generally supports states to regulate their own affairs in line 

with their political and economic aspirations as opposed to merely promoting foreign 

investments. In this regard, there is need to come up with specific policy measures that will 

ensure that investments are promoted on the basis of empirical evidence to support a 

particular political or economic issue in order to improve the standards of living for the 

Zambians. 

International and regional investment expropriation policy has adopted the concept the 

expropriation which differentiates between direct and indirect expropriation. The Zambian 

policy on investment expropriation as found in the Zambia Vision 2030, 7NDP and MRD, 

2013 including the draft Land policy as well as the draft Investment Promotion Strategy 

                                            
108

 UNCTAD (2015), Investment policy framework for sustainable development, page 13. 
109

 Sam Adelman (2012)  Sovereignty, Sustainability and Natural Resources: The Limits of the Law  

     School of Law, University of Warwick.   
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which are yet to be been adopted as policy documents, do not expressly differentiate between 

direct and indirect expropriation. It is important to have a deliberate policy issue that will 

ensure that expropriation policy is expanded to include both direct and indirect or creeping 

expropriation to ensure transparency and predictable policy considerations are taken on 

board. 

The policies reviewed do not clearly define the interests to be protected and in most cases 

they deal with investment policy broadly as can be seen in the Vision 2030,7NDP,MRD,2013 

policy documents .The Zambia Vision 2030, 7NDP, MRDP, 2013 policy documents do not 

come out clearly on the investment expropriation policy in Zambia. It therefore, follows that 

there is need for a deliberate policy measure to ensure that all investment policies clearly 

define the interest to be protected in order to promote transparency and predictability policy 

considerations in a bid to encourage foreign investments. 

The Zambian policy on investment expropriation as found in the Zambia Vision 2030, 7NDP, 

MRD, 2013, draft Land Policy and the draft Investment Promotion Strategy seem to have 

taken on board some of the international investment expropriation policy considerations. In 

order to ensure that the Zambian law is in line with international investment expropriation 

policy, there is need to create deliberate policy issues that will ensure that all the key policy 

considerations which include transparency, predictability, non-discriminatory, consultative 

process in policy formulation and review, policy coherence, investment and property 

protection policies regarding compensation, public purpose and due process of the law as 

well as modalities in terms of time, adequate and fair compensation are addressed, as  a way 

of ensuring investor confidence. The Zambia Vision 2030, 7NDP, MRD Policy, 2013 and 

draft Investment Promotion Strategy are not specific and do not address the modalities in 

terms of timely, fair and equitable compensation. It is also important to note that the draft 

Land policy though not yet adopted, to a large extent has addressed most of these key 
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international expropriation policy considerations and once finalized might be a basis for 

investment expropriation policy in the country. 

 

It is important as Muchlinski has remarked to balance the protection of investor’s assets with 

the right of the host country to regulate foreign investments.’
110

All the Zambian policy 

documents discussed above have been made due to the fact that Zambia has a sovereign right 

to regulate its own affairs as enshrined in the Zambian Constitution.
111

 However, the Zambia 

Vision 2030, 7NDP, MRD Policy, 2013 does not balance the protection of the investors’ 

assets with Zambia’s right to regulate foreign investment in order to achieve national 

economic development. For the purposes of this study, it is this balance that ought to reflect 

in all the investment expropriation policy provisions which currently is not the case. The 

Feldman vs. Mexico case affords some possibility of accommodating the conflicting 

interests of the host states and the investor. The principle in that case was that the decisive 

factor for an indirect expropriation was the unsustainable impact of the increment in taxes. It 

is important for the policy to balance between the investors’ right to have the investment 

protected and the right regulate in a bid to have an improved standard of living for the 

citizens which is clearly missing in most of the policies reviewed. Hence, there is need to 

have a policy issue that addresses this balance in the policies reviewed to ensure economic 

growth for the country. 

 

It is submitted that, according to OECD, investment and property protection policies are key 

in attracting foreign investment. In this regard, international policy supports a country’s 

sovereign right to expropriate in line with their national laws but such policies should be 

made, taking into consideration the public interest, due process of the law, compensation as 

                                            
110

Peter Muchlinski (2008) supra. 
111

 Article 4 of the Amended Constitution, Act No.2 of 2016 of the Laws of Zambia. 
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well as non-discrimination policy consideration. Further, the policy measures on property 

protection should be wide enough to include measures on protection against unilateral 

alterations of contracts in line with the OECD international policy on protection of property 

on expropriation. Zambia Vision 2030, 7NDP, MRDP, 2013 supports none of the above 

mentioned policy issues as can be seen from the findings summarized above and therefore, 

there is need to ensure that the policies in question address issues regarding public interest, 

due process of the law, compensation as well as non-discrimination. Rudolf’s case cited 

above sets precedent that taking away or destruction of rights acquired, transmitted and 

defined by a contract destroys the tangible property and therefore, it is important that policy 

measures are introduced which will ensure protection of property rights including tangible 

property rights under the investments contracts in order to accelerate foreign investment in 

Zambia. 

 

 It is also important to take into consideration the African perspective of the public interest as 

defined in the ACHPR cited above. Zambia like any other African state also has a Customary 

Legal System and therefore, there is need for policy measures to take into consideration 

investments expropriation policy issues to cover investments in customary settings. This will 

also ensure that the policy in the 7NDP of leaving no one behind is achieved. On the other 

hand, on the issues to do with compensation, it is important that the policies take a more 

flexible approach with compensation modalities as indicated in UNCTAD by providing for a 

modalities in terms of just or appropriate compensation as this will allow some level of 

flexibility considering Zambia is a developing country and may have financial challenges 

when it comes to compensation.   

The principle on non-discrimination under international policy requires that governments 

treat foreign owned or controlled enterprises no less favourable than domestic enterprises in 
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like situations. The policies reviewed seem to be consistent with international investment 

expropriation policy as regards the non-discriminatory principle saves for the draft Land 

Policy which has attempted to restrict access to land for foreigners. According to OECD, 

non-discriminatory regulatory actions discourage competition and economic efficiency and 

thereby, inhibit productivity growth. In this regard, there is need is need for the policy to try 

and find a common ground to address this issue. 

 

OECD and UNCTAD have emphasized the need for consultations with all key stakeholders 

on policy formulation and review regarding international investment expropriation policies 

The Zambia Vision 2030, 7NDP, MRDP, 2013, draft Land Policy and the draft Investment 

Promotion Strategy, all indicated from their respective policy documents that they were 

consultative in their formulation and/or review.  

It is also important to note that policies such as the MRD Policy, 2013 should contain all the 

key policy considerations on expropriation such as the one reflected under the draft Lands 

Policy to address expropriation under the mining sector. The Zambia Vision 2030, 7NDP, 

MRD Policy, 2013 and the National Policy on the Environment do not address protection of 

investment property. The Respondents generally interviewed generally emphasized the need 

for wide consultations as well as maintaining the balance between the protection of foreign 

investor’s assets and benefits to the local communities.  

A comprehensive investment expropriation policy is key in achieving economic growth in 

any country cannot be over emphasized and hence the need to develop a road map that clearly 

outlines this objective. The Researcher has attempted to come up with a diagrammatic map of 

this roadmap. 
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There is need to achieve a balance between the right to protect the investors property and the 

right for the government to create an improved standard of living for the Zambians as 

stipulated in the 7NDP, there is need for industries that have been identified under the 7NDP 

as employment creation industries such as agriculture and construction among others to have 

their investment protected as one of the incentives of investing in the sector. In this regard, 

government needs to come up with a deliberate policy measure of creating a monitoring 

mechanism that will ensure that to ensure that the investors are monitored to check their 

compliance levels. This will ensure economic growth in these sectors. 

3.6.1 The figure illustrating the road map in coming up with a comprehensive 

investment policy on expropriation 

The figure below illustrates the road map in coming up with a comprehensive investment 

policy on expropriation as analysed by the author. 
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3.7 Summary of Chapter Three 

 

This chapter has looked at the policy regarding investment expropriation at international 

level, regional level and national level. The international instruments provide a useful 

reference and framework for the design of Zambia’s national policies on investment 

expropriation. The various investment expropriation policies at international level, regional 

level and national level brought out the following key policy considerations that influence 

investment expropriation policy which include: transparency, predictability, non-

discriminatory, consultative process in policy formulation, policy coherence, investment and 

investment property protection with regard to public purpose as a reason for expropriation, 

due process of the law, compensation and its modalities in terms of time, adequate and fair 

compensation. These key policy considerations were used to analyse Zambia’s policy 

framework on expropriation.  

 

The Chapter further analysed the Zambia’s investment expropriation as contained in the 

Zambia Vision 2030, 7NDP, MRD Policy, 2013, the draft Land Policy and the draft 

Investment Promotion Strategy in line with international key policy considerations to 

determine the extent to which Zambia’s policy framework on expropriation is in line with 

international policy. The findings of the research reveals that the overall the policy is 

inconsistent with international policy considerations as Zambia Vision 2030, 7NDP, MRD 

Policy, 2013 and the draft Investment Promotion Strategy have no specific policy provisions 

on investment expropriation save for the draft Land Policy. This situation leaves much to be 

desired as it discourages foreign investments in the country. In the case of the draft Land 

Policy, there is need to strengthen it further, by ensuring that the non-discrimination policy 

consideration as regards access to land is streamlined in tandem with international policy, as 

the current provision has a potential to discourage foreign investment. Further, on the issue of 
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compensation, in order to strengthen it, there is need to borrow from history and look at 

appropriate compensation principle such as the one used in the famous Mateo Reforms where 

compensation was based on the value represented by book value, excluding good will of the 

business and future profits and payment of compensation out of future profits. As UNCTAD 

has indicated this is a more flexible approach to payment of compensation and works well for 

developing countries like Zambia. 
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CHAPTER FOUR: INVESTMENT LAW GOVERNING EXPROPRIATION AT 

INTERNATIONAL, REGIONAL AND NATIONAL LEVELS 

4.1 Introduction 

 

This chapter highlights the investment law on expropriation at the international level, 

regional level and at national level. The paper will begin by looking at international 

instruments on expropriation, this is important as the investment law on expropriation in 

Zambia will be evaluated against a backdrop of international instruments. The chapter will 

then look at the regional instruments provided by the African Union (AU) and the Southern 

African Development Community (SADC). The chapter will lastly look at the national law 

on investment expropriation in Zambia. Thereafter a conclusion will be given. The 

significance of this Chapter is that it will contribute to the overall objectives of this research 

by evaluating the law on investment expropriation in Zambia against international investment 

instruments to identify the gaps in the policy and benefits. 

4.2.0 International instruments 

There is a plethora of legal instruments providing protection against investment expropriation 

at international level and regional levels. The following are some of the international 

instruments on social security:   

4.2.1 Expropriation provisions under the International Covenant on Civil and  

 Political Rights 

 

The International Covenant on Civil and Political Rights was adopted and opened for 

signature, ratification and accession on 16
th

 December, 1966.It entered into force on 23
rd

 

March, 1976.
1
 Zambia ratified this convention on 13

th
 May, 1991 and entered into force on 

13
th

 August, 1991.
2
It provides under Article 1(1), that all peoples have the right to self-

                                            
1
 International Covenant on Civil and Political Rights, General Assembly Resolution No.2200A (XXI), 21 U.N.  

  GAOR Supp (No.16) at 52, UN Doc.A/6316(1966), 999 UNTS 171,16 December,1966. 
2
 International Covenant on Civil and Political Rights cited above. 
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determination by virtue of that right they can freely pursue their economic, social and cultural 

development.
3
 It also provides in Article 1(2) that all peoples may for their own ends freely 

dispose their natural wealth and in no case would people be deprived of its own means of 

substance.
4
It further makes provision under Article 26 for equality before the law of all 

persons and prohibition against any form of discrimination on any ground such as race, 

colour, sex, language, religion, political or other opinion, national or social origin, property, 

birth or other status.
5
Lastly, it makes it mandatory under Article 47 that the covenant shall 

not be interpreted as impairing the inherent right of all peoples to enjoy and utilize fully as 

well as freely their natural wealth and resources.
6
 

The International Covenant on Civil and Political Rights promotes states to determine their 

own affairs and dispose of their own resources as a means to achieve economic development. 

The instrument can be said to support indirect expropriation through regulation as opposed to 

direct expropriation. The instrument supports the concept of regulation as a means to self-

determination of natural resources. The Tribunal in the Technicas Medioambientales 

Tecmed Vs. United Mexican States
7
 stated that the regulatory measures which may amount 

to expropriation may cause economic damage without requiring compensation. It follows, 

therefore, that while it is appreciated that the instrument has included an aspect of regulation 

for self-determination of natural resources without compensation, it has not considered the 

impact of such regulatory actions on investments. The implication of this instrument is that as 

long as it is for economic reasons, natural resources can be expropriated through regulation. 

On the other hand, the instrument seems to come out clearly on the fact that the reasons to 

                                            
3
 Article 1(1) of the International Covenant on Civil and Political Rights, General Assembly Resolution  

  No.2200A(XXI),21 U.N. GAOR Supp (No.16) at 52,Un Doc.A/6316(1966),999 UNTS 171,16 

  December, 1966. 
4
 Article 1(2) of the International Covenant on Civil and Political Rights cited above. 

5
 Article 26 of the International Covenant on Civil and Political Rights cited above. 

6
 Article 47 of the International Covenant on Civil and Political Rights cited above.  

7
 Tecnicas Mediombientales Tecmed,S.A. v. United Mexican States,(Spain/Mexico BIT),Award,29

th
  

   May, 2003, 10 ICSID Reports 134. 
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warrant such actions would only be economic reasons of the state which can be qualified as 

public interest consideration principle. We can safely say that the instrument takes on board 

two principles which are non-discriminatory and public purpose in the quest for self-

determination of natural resources. 

4.2.2 The expropriation provisions under the Charter of Economic Rights and Duties 

of States 

 

This Charter was adopted by the General Assembly resolution 3281(XXIX) on 12
th

 

December, 1974.
8
 Zambia is a Party to this Charter and signed this Charter on 5

th
 October, 

1979 and ratified 15
th

 June, 1985.
9
The Charter provides in Article 1(1) for every state to have 

sovereign and inalienable right to choose its economic system as well as its political, social 

and cultural systems in accordance with the will of its people, without any outside 

interference.
10

It also makes provision under Article 2(1) (a) for each state to have the right to 

regulate and exercise authority over foreign investment within its national jurisdiction in 

accordance with its domestic legislation as well as in conformity with its national objectives 

and priorities.
11

 It further provides in Article 2(1) (b) for regulation and supervision of the 

activities of transnational corporations within its national jurisdiction.
12

It further makes 

provision  in Article 2(1)(c) for nationalization, expropriation or transfer of ownership of 

foreign property, in which case, appropriate compensation should be paid by the state 

adopting such measures taking into account its relevant laws and regulations.
13

In any case 

where the question of compensation gives rise to a controversy, it shall be settled under the 

domestic law of the nationalizing states concerned that other peaceful means be sought on the 

                                            
8
 Charter of Economic Rights and Duties of States, General Assembly Resolution.3281 (XXIX) 29 Session,UN 

   Doc./Res/29/3281 (12 December, 1974). 
9
  Multilateral Treaties deposited with the Secretary of the United Nations. 

10
 Article 1(1) of the Charter of Economic Rights and Duties of States, General Assembly Resolution.3281  

    (XXIX) 29 Session, UN Doc./Res/29/3281 (12 December, 1974). 
11

 Article 2(1) (a) of the Charter of Economic Rights and Duties of States cited above. 
12

 Article 2(1) (b) of the Charter of Economic Rights and Duties of States cited above. 
13

 Article 2(1) (c) of the Charter of Economic Rights and Duties of States cited above. 
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basis of the sovereign equality of states and in accordance with the principle of choice of 

means.
14

 

The instrument clearly provides for expropriation law under Article 2(1) (1) which law makes 

expropriation legal on condition that appropriate compensation is paid and the due process of 

the law is followed. It follows, therefore, that expropriation is legal under the Charter of 

Economic Rights and Duties of States, however, there are conditionalities to this which 

include payment of appropriate compensation and the due process of the law. 

4.3 Regional instruments   

4.3.1 The expropriation provisions under the African Charter on Human and Peoples 

 Right 

 

The African Charter was adopted and makes it mandatory under Article 2, for every 

individual to be entitled to the enjoyment of the rights and freedoms recognized and 

guaranteed in it without discrimination of any kind such as race, ethnic group, colour, sex, 

language, religion, political or any other opinion, national and social origin, fortune, birth or 

other status.
15

The Charter guarantees in Article 14, the right to property and, makes an 

exception only in the interest of the public or general need of the community as well as in 

accordance with the appropriate law.
16

 It further guarantees the people’s right to existence 

and self-determination in accordance with the policy they have chosen.
17

The Charter makes 

provision under Article 21(1), for all peoples to freely dispose of their wealth and natural 

resources in the exclusive interest of the people 
18

 and that state parties should eliminate all 

forms of foreign economic exploitation particularly that practiced by international 

                                            
14

 Article 2(1) of the Charter of Economic Rights and Duties of States cited above. 
15

 Organization of African Unity (OAU),African Charter on Human and Peoples Rights (“Banjul Charter”),27
th 

   
 June, 1981 CAB/LEG/67/3 rev 5,21 I.L.M. 58 (1982),Article   2.  

16
 Article 14 of the African Charter on Human and Peoples Rights cited above. 

17
 Article 20 of the African Charter on Human and Peoples Rights cited above. 

18
 Article 21 (1) of the African Charter on Human and Peoples Rights cited above. 
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monopolies so as to enable their peoples to fully benefit from the advantages derived from 

their national resources.
19

 

The ACHPR provides for public interest policy considerations but it also brings out an 

interesting element on public interest which is the general interest of the community which 

interest is peculiar to African Customary Law. We can safely conclude that Charter takes on 

board the African perspective of investment expropriation law. It follows, therefore, that 

under the African Charter, even a community interest which is part of a larger public interest 

might suffice to be considered as an interest for investment expropriation purposes. Further, 

the Charter also indicates due process of the law. It follows that the Charter does not support 

arbitrary investment expropriation policies. Further, the instrument considers the due process 

of the law as one of the conditions precedent for an expropriation. However, the Charter is 

silent on the issue of compensation policy. 

4.3.2 The expropriation provisions under the Southern African Development 

Community (SADC) Protocol on Finance and Investment 

The SADC Protocol on Finance and Investment came into force on 16
th

 April, 2010 having 

been signed in 2006.
20

 Its’ aim is to implement SADC general objectives and covers a wide 

range of areas related to finance and investment.
21

The Protocol promotes investments in its 

territory in accordance with its laws and regulation.
22

It also makes it mandatory for member 

states to promote favorable conditions to attract investments in its territory through suitable 

administrative measures.
23

 It also makes it mandatory for member states not to arbitrary 

amend or otherwise modify to the detriment of investors, the terms, conditions specified in 

                                            
19

 Article 21 (5) of the African Charter on Human and Peoples Rights cited above. 
20

 SADC (18
th

 August, 2006) Protocol on Finance and Investments found at http://www.sadc.int/files/protocol  

    on finance-investment 2006 pdf. 
21

 SADC (18
th

 August, 2006) Protocol on Finance and Investments cited above. 
22

 Annexture1, Article 2(2) (a) of Protocol on Finance and Investments cited above. 
23

 Annexture1, Article 2(2) (b) of Protocol on Finance and Investments cited above. 

http://www.sadc.int/files/protocol
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the letter of authorization.
24

Investments shall not be expropriated in the territory of any 

member state except for the public purpose, under due process of the law, on a non-

discriminatory basis and subject to the payment of prompt, adequate and effective 

compensation.
25

State Parties should promote the use of their natural resources in a 

sustainable and environmentally friendly manner.
26

Member states should also recognize that 

it is inappropriate to encourage investment by relaxing domestic health, safety or 

environmentally measures and agreeing not to waive or otherwise derogate from, such 

measures as an encouragement for the establishment, acquisition, expansion of an 

investment.
27

Annexure 1 of the Protocol should not be construed as preventing any state 

party from exercising its right to regulate in the public interest.
28

 

It is therefore; clear that the SADC Protocol on Finance clearly provides for conditions under 

which expropriation can be done in the SADC region which includes public purpose, under 

due process of the law, on a non-discriminatory basis and subject to the payment of prompt, 

adequate and effective compensation. It therefore, follows, that this Protocol is in line with 

the general international policy on expropriation. 

4.3.3 The expropriation provisions under the Common Market for Eastern and 

Southern Africa (COMESA) Investment Agreement for the COMESA  

Common Investment Area (CCIA), 2007 

 

COMESA Investment Agreement was adopted on 23
rd

 May, 2007 by the twelfth Summit of 

COMESA Authority of Heads of States and Government in Nairobi, Kenya
29

. As a general 

rule, member states have the right to regulate, bonafide regulatory measures taken by member 

                                            
24

 Annexture1, Article 2(2) (c) of Protocol on Finance and Investments cited above. 
25

 Annexture1, Article 5 of Protocol on Finance and Investments cited above. 
26

 Annexture1, Article 12 of Protocol on Finance and Investments cited above. 
27

 Annexture1, Article 13 of Protocol on Finance and Investments cited above. 
28

 Annexture1, Article 14 of Protocol on Finance and Investments cited above. 
29

 Muchlinski Peter(2008)The Comesa Common Investment Area: Standards and Problems in Dispute 

    Settlement, University of London, SOAS School of Law legal studies Research paper series, research paper 

    No.11/2010 found at www.soas.ac/uk/law/research papers at page 1. 

http://www.soas.ac/uk/law/research
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states using their police powers that are designed and applied to protect or enhance legitimate 

public welfare objectives such as public health safety as well as to protect the environment 

shall not constitute an indirect expropriation.
30

This provision is a move towards incorporating 

indirect expropriation under the legal framework regionally. 

It follows that the issues that have departed from the general international investment 

expropriation law include; exceptions to the non-discrimination principle which exceptions 

have been identified as protection of national security, plant life, health and environment. On 

the other hand, the quantum of compensation has also been identified which should include, 

prompt and adequate, effective or appropriate compensation. 

4.3.4 Summary of the key conditions that influence the international legal framework  

 on investment expropriation 

 

According to OECD, the rationale behind the investment expropriation law is that 

governments have the right to take private property for public purposes subject to certain 

conditions which include payment of compensation.
31

Having looked at the various legal 

instruments at international level and regional level. It can safely be said that expropriation or 

investment expropriation is legal as long as the following are satisfied: 

(1) the reason for such action is public interest; 

(2) there is a legal procedure that is followed in implementing the action; 

(3) there is fairness; 

(4) the person is refunded and put back in the position he would have been had the expropriation 

not taken place. 

The above four conditions which have been identified by the OECD, UNCTAD and SADC 

need to be legally satisfied for an expropriation to be legal under international investment 

                                            
30

 Article 20(8) of the COMESA (2007) Investment Agreement for the COMESA Common Investment Area 

   found at http://www.comesa,int/. 
31

 OECD (2015) Supra. 
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law. International investment law has identified these, as key conditions that influence the 

legal framework on investment expropriation under international law. These conditions 

summarized to include: public purpose, non-discrimination, in accordance with the due 

process of the law and payment of compensation. For purposes of this research we will use 

these conditions to evaluate the Zambian legal framework on expropriation. 

4.4 Legal framework of expropriation in Zambia  

 

Zambia having domesticated most of the provisions of international legal instruments that 

have been discussed above including the one on Permanent Sovereignty over Natural 

Resources has an obligation both at the international and national level to ensure that she 

abides by the provisions of those international instruments. There is no specific legal 

framework on Investment or investment expropriation in Zambia, however, investment or 

investment expropriation legal provisions can be found in the following documents: the 

Zambian Constitution, Land Acquisition Act, Zambia Development Agency Act, Mines and 

Minerals Development Act No.11 of 2015. 

4.4.1 The expropriation provisions under the Zambian Constitution  

 

The Constitution is the supreme law of Zambia and any law that is inconsistent with it, is 

void to the extent of the inconsistency.
32

 The constitution provides for the protection of 

fundamental rights and freedoms of persons in Zambia
33

, which includes the protection from 

the deprivation of property without compensation.
34

 It is thus, accepted under the Zambian 

legal order that the right to property ownership is a fundamental right, guaranteed by the 

constitution. It is accepted that although the protection of a citizen’s rights in property is an 

important principle in any society, the state has always been able to acquire rights in citizen’s 

                                            
32

 Part I, Article 1(1) of the Zambian Constitution (Amendment) Act No.2 of 2016. 
33

 Part III of the Zambian Constitution, Chapter 1 of the Laws of Zambia. 
34

 Article 16 of the Zambian Constitution cited above. 
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property, when doing so is considered to be in the public interest.
35

 The legal basis for the 

investment expropriation in Zambia is found in Part II, Article 10 (4) and 10 (5)  of the 

Zambian Constitution 
36

 as read with Part III, Article 16(1) of the same constitution
37

 which 

provides as follows: 

“10(4)  The Government shall not compulsorily acquire an investment, except under 

 customary international law and subject to Article 16 (1).  

10(5)  Where the investment compulsorily acquired under Clause 10(4) was made from the 

 proceeds of crime, no compensation shall be paid by the Government.” 

Further the Constitution under Article 16 (1) provides as follows; 

“Except as provided in this Article, property of any description shall not be compulsorily 

taken possession of, and interest in or right over the property of any description shall not be 

compulsorily acquired, unless by or under an Act of Parliament which provides for payment 

of compensation for the property or interest or right to be taken possession of or acquired.” 

The Zambian constitution further, in Article 23(1) provides that no law shall be made which 

is discriminatory either in itself or in its effect.
38

 The importance of these constitutional 

provisions on expropriation cannot be over emphasized. According to Nyambe Nyambe, the 

Respondent who was the Executive Director at WWF, there is need to have clearer 

constitutional provisions on investment expropriation of natural resources  that carters for all 

sectors in the economy which is managed with total respect to the due process of the law.
39

 

This was corroborated by Mutengo Sindano, Respondent, from the Ministry of Lands and 
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Natural Resources who also indicated the need to have a clear constitutional provision on 

investment expropriation that will serve as a guide for all sectors.
40

 

The findings of this research brings a very interesting dimension as Article 10(4) of the 

Zambian Constitutions gives the Zambian government powers to compulsorily acquire any 

investment in line with customary international law and Article 16. It follows, therefore, that 

in terms of the Zambian constitution, government can legally expropriate any investment as 

long as it has satisfied customary international law and Article 16.Article 16 clearly gives 

conditionalities for compulsorily acquisition which are the due process of the law and, 

accompanied by compensation. Further, Article 23 restricts parliament from making any law 

that is discriminatory. It further, provides under sub-article 5 of Article 10, that where the 

investment was obtained by fraud or corruption, compensation is not payable. However, the 

provision is not clear on what is contained in the customary international law referred to or 

where it can be found which makes this part of the constitution ambiguous. It is can safely be 

said that the Zambian constitution  provides for the due process of the law,compensation,non-

discrimation as condition precedents for an  expropriation in line with international 

investment law, however, it does not provide for the reason for compensation and gives 

circumstantial exceptions to compensation which is not in line with international investment 

law. 

4.4.2 The expropriation provisions under the Land (Compulsory) Acquisition Act 

  

The primary piece of legislation that regulates the expropriation of land and other property in 

Zambia is the Lands (Compulsory) Acquisition Act.
41

 The purpose of the Land Acquisition 

(LA) Act is primarily to make provision for the “compulsory acquisition” of land and other 

property and to provide for matters incidental to or connected to the purpose of such 
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acquisition.
42

 In terms of the Land Acquisition Act, property is defined to include land and 

any interest or right over property.
43

 The legal basis for the expropriation of land and other 

property under this Act is Section 3 which provides as follows: 

“Subject to the provisions of this Act, the President may, whenever he is of the opinion that it 

is desirable or expedient in the interests of the Republic so to do, compulsorily acquire any 

property of any description.” 

The Land Acquisition Act goes on to give the legal procedure for acquisition from Section 5 

to Section 12.It makes provision for the President after he has resolved that the private 

property be compulsorily acquired for the Minister to issue a notice of intention to acquire in 

a prescribed form and, the notice is required to invite any person claiming to be interested in 

such property to submit such claim to the Minister within four weeks of the publication of the 

notice.
44

 In addition to the notice to persons affected as described above, the Minister is also 

required to serve a further notice on them, to the effect that they are required to yield 

possession of the property to be expropriated, upon the expiration of the period stated therein. 

 This may be included in the original notice of expropriation or in any subsequent notice.
45

 

The period stated in the notice should not be less than two months from the date of service of 

the notice and upon expiration of the stated period; the President or any person authorized by 

him may take possession of the property. The Act emphasizes on personal service and in 

default in the last known residential or business place where they will easily find the notice 

and further that such notice of acquisition should be published in government gazette
46

 Any 

dispute relating to the land or the compensation amount should be agreed within six weeks of 

                                            
42

 Preamble to the Act. 
43

 Section 2 of the Land Acquisition Act, Chapter 189 of the Laws of Zambia. 
44

 Section 5 (2) of the Land (Compulsory Acquisition) Act, Chapter 189 of the Laws of Zambia.  
45

 Section 6 (1) of the Land (Compulsory Acquisition) Act cited above. 
46

 Section 7 of the Compulsory Acquisition Act cited above. 



 

87 
 

publication of this notice to yield up possession, failure to which the Minister or any person 

interested in land may institute proceedings in court for determination.
47

 

Compensation is specifically provided for under Section 10 of that Act and provides as 

follows: 

“subject to the provisions of this Act, where any property is acquired by the President under 

this Act, the Minister shall on behalf of the government pay in respect thereof, out of moneys 

provided for the purpose by Parliament, such compensation in money as may be agreed or, in 

default of agreement, determined in accordance with the provisions of this Act.” 

In setting out the relevant principles to be taken into account in assessing the amount of 

compensation payable, the Lands Acquisition Act provides that a court or the Minister as the 

case may be, in determining the issue of compensation, will take into account the value of 

property on open market among other things.
48

However the existence of any dispute shall not 

affect the right of the president or persons authorized to take possession provided that 

payment has been made.
49

 

According to an interview with Mwancheya Kakubo, the Respondent who is the Legal 

Officer in the Ministry of Lands and Natural Resources, in practice these are not the only 

options as most of the time the money is not appropriated by Parliament and the Minister 

liaises with the Minister of Finance to ensure that money for such acquisition can be sought 

from the relevant budget line.
50

 Further, this was corroborated by Sindano Mutengo, 

Respondent from the Ministry of Lands and Natural Resources who revealed that the 

Ministry has not had a budget line for compulsory acquisition for the past 14 years that he  

                                            
47

 Section 11(1) of the Land Acquisition Act cited above. 
48

 Section 12 of the Land Acquisition Act cited above. 
49

 Section 11(4) of the Land Acquisition Act cited above. 
50

 Interview with Mwancheya Kakubo,the Legal Officer under the Ministry of Lands and Natural  

    Resources, June, 2017. 



 

88 
 

had been with the Ministry and therefore, in practice the Ministry has used different methods 

such as negotiating with the Minister of Finance for special funding and engagement with 

other stakeholders to find alternative means of funding.
51

There is need to review and relook 

at some of these provisions to ensure that they are in tandem with reality on the ground.
52

 

According to the interview with Mwancheya Kakubo, Respondent from the Ministry of 

Lands and Natural Resources indicated that in practice, the amount of compensation is 

usually determined by the Government Valuation Department who determines the value at 

open market value by valuing the property in contention both at the point before the notice 

and after the notice to yield up possession as well and the Ministry usually follows the 

amount given  Government Valuation Department as experience has shown that private 

valuers tend to exaggerate the figures and hence not dependable.
53

 

The findings of this research revealed that the law clearly identifies public purpose as the 

condition precedent for an expropriation of land and other property in line with international 

investment expropriation law. The use of the words “in the interest of the Republic” in the 

Act have public interest connotations. It seems to suggest that the welfare of the general 

Zambian public in which the whole Republic has a stake is the interest for such action by the 

president. The case of Wise v The Attorney General Case
54

 actually sets a very bad precedent 

on this as the court reached the decision that the Act has no provision for public interest as a 

reason for expropriation, without addressing their minds fully on the contents of the Act. It 

follows, therefore The Act does not expressly state that the action should be non-

discriminatory, however, Article 23(1) of the Zambian constitution is instructive as it 

prohibits Parliament from coming up with any legislation that is discriminatory. The 
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provision is neutral and applies to any piece of land or other property which falls within the 

Republic, whether or not they belong to and foreigner or Zambian. In this regard, it can be 

said that the provisions are non-discriminatory and in line with international investment 

expropriation law. As regards, the due process of the law, the Act comes out very clearly on 

the legal procedure to be followed in terms of the issuance of notices and compensation under 

Section five to twelve of the Act. It follows that the Land Acquisition Act is in line with 

international investment expropriation law. Lastly, on the payment of compensation, the law 

is very clear that compensation should be paid and therefore, it is in line with international 

investment expropriation. The law, however, does not mention the quantum of compensation 

and takes into consideration market value principle when determining compensation. It 

follows, therefore, that although the Act is in line with international investment expropriation 

law on compensation, it is silent on the quantum of compensation and, the reference to 

market value principles under section twelve seems to suggest that it has taken a non- flexible 

approach to compensation as indicated by UNCTAD cited above. 

4.4.3 The expropriation provisions under the Zambia Development Agency (ZDA) Act 

 No.11 of 2006 

The principle investment code in Zambia is the ZDA Act.
55

The purpose of the Act is 

primarily to foster economic growth and development by attracting and facilitating trade and 

investment in Zambia.
56

In doing so, the Act provides for certain investment guarantees for 

investors. The legal provision on expropriation is found in Section 19 of the Zambia 

Development Agency Act which is couched in the following terms: 

“19. (1) An investor’s property shall not be compulsorily acquired nor shall any interest in or 

right over such property be compulsorily acquired except for public purposes under an Act of 
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Parliament relating to the compulsory acquisition of property which provides for payment of 

compensation for such acquisition.  

(2) Any compensation payable under this section shall be made promptly at the market value 

and shall be fully transferable at the applicable exchange rate in the currency in which the 

investment was originally made, without deductions for taxes, levies and other duties, except 

where those are due.” 

Arising from the provision of the Act cited above, it is clear that investment property may be 

allowed only when expropriated for public purpose using an Act of Parliament relating to the 

specific property expropriated which provides for compensation.
57

 The Compensation must 

be made at market value and, should be fully transferrable at the applicable exchange rate in 

the currency in which the investment was originally made.
58

 The ZDA Board is mandated to 

promote private investment.
59

 Among the promotion measures, the Zambia Development 

Agency Board is mandated inter alia, to promote private investment by taking measures and 

actions which help to create and maintain a predictable and secure investment climate.
60

 

Further, the Board is tasked to endeavor to conclude investment promotion and protection 

agreements with prospective investors.
61

The interview with James Kankondo, Respondent 

who was the Manager-Legal at ZDA revealed that the ZDA Act is not the principle 

legislation regarding expropriation as such the detail is contained in the respective principle 

legislation such as the Land (Compulsory Acquisition) Act for expropriation of Land and 

other property. The role of this Act is simply promotional and in doing so, the Act has 

provisions that mirror provisions in other pieces of legislation on issues that help in attracting 
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foreign investment in the country.
62

 Further, there are lapses between the provisions in the 

Land Acquisition Act and the ZDA Act as far as they relate to investment in land and other 

property.
63

According to James Kankondo, Respondent from ZDA, who indicated that one of 

ZDA’s primary roles is to promote investment and, in doing so we sign Investment 

Promotion and Protection Agreements (IPPAs) with investors.
64

These IPPAs make cross 

reference to section 19 of the ZDA Act which guarantees protection from expropriation.
65

 On 

the other hand, an interview with Kingsley Chinkuli, Respondent who was the Country 

Manager at FQM, revealed that there are contradictions between the ZDA Act as well as 

other pieces of legislation and, the coming in of the Industrial Development Corporation 

(IDC) operations has posed challenges on the operations of investors including FQM.
66

He 

further, indicated that in most cases government has acted unilaterally in balancing the 

protection of investment vis a vis economic development and cited examples of the 

expropriation of Zambia Telecommunications Company (ZAMTEL) and Zambia Railways in 

2011.He also indicated that the ZDA Act does not appear to derive its authority from the 

Constitution on property rights, business and investment and  complained that even if 

investors appealed to the courts of law, both local or international the matters take long to be 

resolved and becomes costly for the investors.
67

Further, an interview with Handson Sindowe, 

Respondent from CEC, revealed that as local investors, they were given the same incentives 

by ZDA that are available to foreign investors. 

The findings of this research revealed that the law identifies public purpose as the reason and 

condition precedent for an expropriation and therefore, the Act is not in line with 

international investment expropriation law. The Act does not have any specific provision on 
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non-discrimination, however, the provision of Article 23(1) of the constitution is prescriptive 

as regards the issue of non-discrimination in any legislation in Zambia and the legislation 

does not discriminate in any way between any investors regardless of the nationality, political 

status or any other. This was confirmed by CEC which is a local company. Therefore, the Act 

is non-discriminatory and in line with international investment expropriation law. As regards, 

the due process of the law, the Act provides that the expropriation should be done under an 

Act of Parliament. It follows, therefore that the provision seems to suggest that there should 

be another piece of legislation which provides for the procedure and, this is corroborated by 

the Respondent from ZDA who confirms that the ZDA Act not the primary legislation but 

simply a promotional Act of Parliament. According to the preamble, the purpose of the ZDA 

Act is to foster economic growth and development by attracting investments. Further, the Act 

provides for the mandate of the Board under Section 17, which is to promote private 

investments in the country. It follows, therefore, that the mandate of the ZDA Act is to 

promote foreign investments and therefore, it is enough to guarantee investment protection by 

referring to the legal procedure in the appropriate piece of legislation. The Act therefore, is in 

line with international investment expropriation law. Lastly, on the payment of compensation, 

the law is very clear on compensation and, provides for compensation to be paid promptly 

under Section 19, in accordance with the respective piece of legislation. It follows, that the 

Act is in line with international investment expropriation law as regards compensation.  

4.4.4 The expropriation provisions under the Mines and Mineral Development 

 (MMD) Act No.11 of 2015 

The Mines and Minerals Development (MMD) Act makes provision for the law relating to 

exploration for mining and processing of minerals, the safety, health and environmental 
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protection in mining operations.
68

 The property in all minerals within Zambia is vested in the 

President on behalf of the people of Zambia and this notwithstanding, any right of ownership 

or otherwise which any person may possess in and on the soil or under which minerals are 

found or situated.
69

 The legal provision on acquisition of mining rights is found under section 

17 of the Mines and Mineral Development Act and provides as follows: 

 “(1) Subject to the other provisions of this Act, the Government may acquire 

                    mining rights for Government investment over identified areas. 

(2) The identified area referred to in subsection (1) shall be reserved for Government 

investment and shall not be subject to an application for the acquisition of a 

mining right by any person.”
70

 

 

This provision seems to provide legal guidelines for acquisition of new mining rights for 

investment by government. The Act provides for a mandatory provision in the law that 

compels holders of mining rights or mineral processing licenses in their operations to make 

preference for Zambian materials, products, contractors, suppliers, service agencies located in 

Zambia or owned by Zambians as well as employment of Zambians among others from the 

purchase to decommissioning of their facilities.
71

 Further, Mineral Royalty is charged under 

the Mines and Mineral Development Act and it refers to a payment received as consideration 

for the extraction of minerals.
72

 

The Mines and Minerals Development Act confers responsibility for the administration of 

Mineral Royalty on the Commissioner General
73

  and further provides that the Income Tax 
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Act shall apply to the collection, assessment, penalizing, enforcement of, and right of appeal 

with respect to mineral royalty.
74

 The holders of the different mining rights stated under 

Section 89 of the Act are liable to mineral royalty on minerals produced.
75

  

The interview with Gideon Ndalama, Respondent from the Ministry of Mines revealed that 

there is express provision on expropriation under this Act neither is there any other law 

dealing with expropriation of Mines and, that this scenario has posed a challenge on attempts 

to expropriate some mines by government in the past.
76

 Further he indicated that there been 

fears in coming up with the specific law to deal with expropriation under the mining sector as 

they feel this might discourage investments in this sector.
77

 According to Gideon Ndalama, 

Respondent from the Ministry of Mines, indicated that Section 20 of the Act provides for 

local content which is expected to benefit Zambians though, there is need to come up with 

regulations to operationalize this provision.
78

 

Gideon Ndalama, Respondent from the Ministry of Mines, indicated that there is need to have 

stability in the fiscal law as mining investment are normally long term investments and hence 

it is important to have a stable regime especially with regard to corporate tax and mineral 

royalty.
79

 He further indicated that mineral royalty is not related to profitability and there is 

need to consult all the relevant stakeholders when coming up with changes in the fiscal legal 

regime.
80

 This was corroborated by the interview with Kingsley Chinkuli, Respondent from 

the FQM, who mentioned that changes in the fiscal law are mostly done through a Statutory 

Instruments which appears to overpower the ZDA law itself and hence the inconsistences 
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discourage investment.
81

 Further, the interview with Maggie Mukuli, Respondent from the 

Ministry of Finance revealed that in order to improve the fiscal regime to support investment 

protection and economic development, there is need to create a facilitative environment such 

as easy payment systems, access to information on taxation, registration and compliance 

processes.
82

 

The finding of this research shows that the law is silent on the issue of expropriation of 

mining rights but provides for acquisition of new rights. Since, there is no express provision 

on expropriation, public purpose, compensation and due process of the law as conditions 

precedent for an expropriation and therefore it is not in line with international investment 

expropriation law. On the issue of discrimination, the law is non- discriminatory as it does 

not differentiate between the different types of investors and Article 23(1) of the constitution 

is clear on the issue of discrimination as regards any piece of legislation. It follows there, that 

as regards non-discrimination, the law is compliant with international investment 

expropriation law. However, there is an interesting issue that came up as regards inconsistent 

fiscal regime on Mineral Royalty, from the Respondents interviewed which can be a source 

of indirect expropriation if it is raised to a point where the substantive profits are affected as 

indicated in the Revere case Copper vs. OPIC case cited above.
83

The other issue raised by 

the Respondents was the issue of failure to implement Section 20 that provides local content 

in this sector. 
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4.5 Table showing summary of the findings of Zambia’s investment expropriation  

legislative framework against international law instruments 

 

No. Key 

Conditionalities 

under 

international 

Legal 

framework on 

expropriation 
Constitution Land 

Acquisition 

Act 

ZDA 

Act 

MMD       

Act 

1 Public purpose YES YES YES NO 

2 Non-

discrimination 

manner 

YES YES YES YES 

3 Due process of 

the law 
YES YES YES NO 

4 Payment of  

compensation 
YES YES YES NO 

 

KEY:  

YES mean provision is available. 

NO means provision not available. 
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4.6 Analysis of Zambia’s legal framework on investment expropriation against  

 international law instruments. 

 

In order to analyze the legal framework for expropriation in Zambia, the following conditions 

which were found in the international and regional instruments which include public purpose, 

non-discrimination, due process of the law and payment of compensation will be used.
84

 

These conditions are in line with international law where states are allowed to expropriate 

investments as long as the said conditions are fulfilled.  

4.6.1 The Public Purpose condition as reflected in Zambia’s investment expropriation 

legislative framework 

The public purpose reason is only recognized legal reason both at the international and 

regional legal systems and, it’s a recognized rule of international law.
85

 The Zambian 

Constitution, ZDA Act recognizes public purpose as a reason for expropriation in line with 

international investment expropriation law. However the MMD Act and the Lands 

(Compulsory) Acquisition Act do not recognize public purpose as a requirement for 

expropriation and therefore not compliant with international law instruments. The taking of 

property must be motivated by the pursuance of a legitimate welfare objective, as opposed to 

a purely private gain or an illicit end and the case of Wise v The Attorney General
86

 where it 

was held that the Lands Acquisition Act empowers the President of the Republic of Zambia 

whenever he is of the opinion that it is desirable or expedient in the interest of the Republic 

so to do and that this provision does not stipulate the purpose for such acquisition. The Wise 

v Attorney General case sets a bad precedent for Zambia for the reasons I will give below.  
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Public purpose rule is aimed at protecting alien property from arbitrary seizure, as it is often 

enunciated, for the purpose of public utility.
87

 It follows, therefore, that the Zambian 

Constitution and the Land (Compulsory) Acquisition) Act has a public purpose rule enshrined 

in their respective provisions to protect private property from arbitrary seizure. The case of 

wise v Attorney General case did not specifically consider the words “in the interests of the 

Republic” which words are meant to protect private property from arbitrary seizure. On the 

other hand, ZDA Act, even though public purpose is enshrined, the purpose is to attract 

foreign investments, as it has no specific mandate to protect any property. The foregoing, 

position was affirmed by the Permanent Court of International Justice when it observed in the 

German Interests in Polish Upper Silesia case
88

, that generally accepted international law 

permits the expropriation of property belonging to foreigners for reasons of public utility. The 

above cases can be contrasted with the cased the principle in the Walter Fletcher Smith 

case
89

, where the taking of alien property for private profit was ruled contrary to international 

law. It follows, therefore, that the reason for the expropriation should not be to pursue private 

interest but the larger public interest. 

 Similarly, the Canada-Colombia Free Trade Agreement, 2008 provides that “The term 

‘public purpose’ is a concept of public international law and shall be interpreted in 

accordance with international law. Domestic law may express this or similar concepts using 

different terms, such as ‘social interest’, ‘public necessity’ or ‘public use’.”
90

The Zambian 

expropriation legal framework under the Zambian Constitution, Land (Compulsory) 

Acquisition Act and the ZDA Act expresses the public purpose using different terms but the 
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concept is the same. It follows, therefore that the words public interest can be expressed 

differently but what is import is that the concept should be expressed correctly. 

Further, it has thus been held that it is not enough to merely state that an expropriation was 

motivated by public purpose. In ADC v. Hungary,
91

 the tribunal noted that:  

“….. a treaty requirement for ‘public interest’ requires some genuine interest of the 

public. If mere reference to ‘public interest’ can magically put such interest into 

existence and therefore satisfy this requirement, then this requirement would be 

rendered meaningless since the Tribunal can imagine no situation where this 

requirement would not have been met.” 

It follows, therefore, that the legal requirement is that some genuine interest of the 

public need to be shown in these provisions. The Constitution of Zambia and the ZDA 

Act provisions have attempted to show this genuine public interest. 

Again, the European Court of Human Rights has given states a wide margin of appreciation 

in this respect and has recognized that it is for national authorities to make the initial 

assessment of the existence of a public concern warranting measures that result in a 

dispossession.
92

 In the case of James and others v. United Kingdom,
93

 the Court held that the 

state’s judgment should be accepted unless exercised in a manifestly unreasonable way. It 

follows that the since Zambia is a sovereign state as enshrined under the Constitution
94

,its 

judgment on what constitutes a public interest in the Zambian Constitution, Lands 

Acquisition Act and the ZDA Act will be accepted unless exercised in a manifestly 

unreasonable way. 
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In BP Exploration Co. v. Libya,
95

 the ad hoc arbitrator held that the taking of a foreign oil 

company as an act of political retaliation and, did not qualify as a ‘public purpose. ‘The 

reason for the expropriation was Libya’s belief that the United Kingdom had encouraged Iran 

to occupy certain Persian Gulf islands. The tribunal concluded that the taking of the 

company’s property, rights and interests violated public international law as it was made for 

purely extraneous political reasons and was arbitrary and discriminatory in character. It 

follows, that the Zambian legislative framework on expropriation should contain public 

purpose requirement to avoid being in conflict with international law as well as avoid being 

arbitrary or discriminatory in character.  

These judicial precedents are in tandem with Resolution 1803 paragraph 4, Article 14 of the 

African Charter and Article 5 of the SADC Protocol on Finance and Investment Annexure 1 

which have been cited above. Further, it is clear from the Zambian legislative framework 

starting from Article 16 of the Constitution, Section 3 of the Land Acquisition Act and the 

Section 19 of the ZDA Act that expropriation are all in line with these instruments as 

acquisition of property can only be taken in public interest. However, MRD Act has no public 

purpose requirement for expropriation and therefore, not in line with international law. It can 

be said that the two pieces of legislation in conflict with international law as regards 

expropriation law. This requirement of public interest cannot be over emphasized and that 

there is need to have this condition reflected in our expropriation provisions in order to avoid 

arbitrariness and ensure protection of investment is guaranteed  
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4.6.2 The non-discriminatory principle as reflected in Zambia’s investment 

 expropriation legislative framework 

This principle of non-discrimination generally imposes a requirement in so far as the 

application of international law in Zambia is concerned that an expropriation must be taken 

on a non-discriminatory basis, in a non-discriminatory manner or without discrimination.
96

 

The legal basis for non-discrimination in Zambia is Article 23(1) of the Zambian Constitution 

which clearly restricts Parliament from coming up with any legislation that is discriminatory. 

Judicial precedents cited below shows that Arbitral Tribunals have found this requirement to 

have been violated when a state has discriminated against foreign nationals on the basis of 

their nationality.
97

  

The legal basis for an expropriation that targets foreign investors was noted and, it’s not 

discriminatory per se.
98

 The expropriation must be based on, linked to or taken for reasons of, 

the investor’s nationality, for instance, in GAMI Investments v. Mexico,
99

 the Mexican 

government expropriated a number of sugar mills owned by a Mexican company with foreign 

participation. However, the expropriations were not taken because of the origin of the 

investments, but related instead to the precarious financial conditions of the expropriated 

mills. The tribunal held:  

“…a reason exists for the measure which was not discriminatory. That the measure plausibly 

connected with a legitimate goal of policy (ensuring that the sugar industry was in the hands 

of solvent enterprises) and was applied neither in a discriminatory manner nor as a disguised 

barrier to equal opportunity.”   
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In ADC v. Hungary,
100

 the Tribunal did not accept the respondent’s argument that Claimants 

were not in a position to raise any claims of being treated discriminately as they were the 

only foreign parties involved in the operation of the airport. The tribunal agreed that, in order 

for a discrimination to exist, particularly in an expropriation scenario, there must be different 

treatments to different parties. Although it was noted that the Claimants were the only foreign 

parties affected by the measures, the tribunal found that the treatment received by the 

operator appointed by Hungary and that received by foreign investors as a whole was 

different and thus discriminatory. The Zambian constitution has a provision for non-

discrimination which makes it mandatory for a law in the country not to be discriminatory. 

and the other pieces of legislation such as the Lands Acquisition Act, MMD Act, EMA Act 

and ZDA Act though they do not expressively state the requirement of non-discriminatory  

are actually non-discriminatory as there is nothing in those provisions that discriminates 

between investors’ or indeed between foreign investors and local investors. It is trite law in 

Zambia that any law that is inconsistent with the constitution is null and void to the extent of 

the inconsistency.
101

 It follows, therefore, that if a law is created which is inconsistent with 

the provisions of the constitution, that law will be null and void to the extent of that 

inconsistence. 

In Eureko v. Poland,
102

 the dispute arose out of a privatization of an insurance company. The 

claimant had purchased 30 per cent of the shares and later acquired a right to purchase a 

further 21 per cent equity through an addendum to the initial agreement. Having found that 

the frustration of the right to acquire further shares constituted an expropriation, the Tribunal 

considered the issue of discrimination as follows:  
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“…the measures taken by Poland in refusing to conduct the IPO [purchase of additional 

shares] are clearly discriminatory. As the Tribunal noted earlier, these measures have 

been proclaimed by successive Ministers of the State Treasury as being pursued in 

order to keep PZU [the privatized State-owned insurance company] under majority 

Polish control and to exclude foreign control such as that of Eureko. That 

discriminatory conduct by the Polish Government is blunt violation of the expectations 

of the Parties in concluding the SPA [Share Purchase Agreement] and the First 

Addendum.” 

Thus, the Tribunal found that the state mistreated the Claimant because of its foreign origin 

and held that such treatment was discriminatory. It is therefore, correct that even where the 

provisions in the legislation are not discriminatory, the measures taken by government may 

be held discriminatory if such measures are meant to exclude foreign control. 

These judicial precedents are in line with International Covenant on Article 26 of the Civil 

and political Rights, Article 2 of the African Charter, Article 5 of the SADC Protocol on 

Finance and Investment Annexure 1, which have been cited above. Further, under the 

Zambian Law, it is clear that Article 23(1) of the Zambian Constitution is instructive on non-

discrimination provisions in the law. It follows,therefore, that even if the actual provisions on 

expropriation such as Section 3 of Lands Acquisition Act, Section 19 of the ZDA Act and the 

MMD Act are all silent on non-discrimination. There is no provision which discriminates 

against foreign investors and therefore, all the provisions on expropriation discussed are non-

discriminatory and therefore consistent with the Civil and political Rights, African Charter, 

SADC Protocol on Finance and Investment.  
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4.6.3 The due process of law principle as reflected in Zambia’s investment  

 expropriation legislative framework 

It is a fundamental requirement of justice that, when a person’s interests is affected by a 

judicial or administrative decision, he or she has the opportunity both to know and to 

understand any allegations made, and to make representations to the decision maker to meet 

the allegations.
103

 An early expression of the requirement of a hearing is to be found in 

Cooper v Wandsworth Board of Works
104

 in which Byles J held that although there are no 

positive words in a statute requiring that the party shall be heard, the justice of the common 

law shall supply the omission of the legislature.  

The requirement to follow the due process of the law sometimes called natural justice is also 

imbedded under article 18 of the Zambian Constitution.
105

It follows that the Zambian MMD 

Act and the ZDA Acts may not positive words in the respective statutes requiring a Party to 

be heard however, the constitution under Article 18 and the justice of the common law shall 

supply the omission of the legislature. It can be argued that the right to be heard should be 

embedded in a statute in order to comply with this international principle. However, even if 

it’s not embedded, any investor is guaranteed under Article 18 as read with the common law 

that this omission of this provision in the Zambian legal framework on expropriation 

discussed above is not fatal as it is expressively provided for in the Constitution. 

The due process principle requires that the expropriation complies with procedures 

established in domestic legislation and fundamental internationally recognized rules.
106

In this 

regard, that the affected investor has an opportunity to have the case reviewed before an 
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independent and impartial body (right to an independent review).
107

  The land Acquisition 

Act clearly establishes the expropriation procedures while The ZDA Act does not establish 

any procedure but refers to the respective piece of legislation as it is a not a substantive 

legislation on investment expropriation.  

In addition, the expropriation process must be free from arbitrariness. The International Court 

of Justice (ICJ) defined arbitrariness as “a willful disregard of due process of law, an act 

which shocks, or at least surprises, a sense of juridical propriety”.
108

  Thus, an expropriation 

which disregards the due process of law would be when an expropriation lacks legal basis. It 

also entails the investor having recourse to domestic courts or administrative tribunals in 

order to challenge the measure taken by the State. The Zambian legislative framework on 

expropriation disregards the due process of the law except for the Constitution, Land 

Acquisition Act, and the ZDA Act and therefore, providing expropriation with no legal basis. 

The Arbitral Tribunals in the Middle East Cement v. Egypt, case
109

 where a vessel used by 

the investor to conduct its business operations had been seized and was later auctioned by the 

port authorities, determined that these acts did not meet the requirement for due process, 

given the irregularities identified with respect to the notification process.  It was held that a 

matter as important as the seizure and auctioning of a ship of the Claimant should have been 

notified by a direct communication for which the law No. 308 provided irrespective of 

whether there was a legal duty or practice to do so by registered mail with return receipt 

requested. The issue of notification is quite important for expropriation to satisfy the due 

process of the law and it is therefore, follows that the Land Acquisition Act clearly provides 

for notification process and, therefore, compliant with the due process of the law requirement 

under international law.  
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In ADC v. Hungary,
110

 the tribunal found a violation of the requirement for due process, and 

stated as follows:  

“…‘due process of law’, in the expropriation context, demands an actual and substantive 

legal procedure for a foreign investor to raise its claims against the depriving actions 

already taken or about to be taken against it. Some basic legal mechanisms, such as 

reasonable advance notice, a fair hearing and an unbiased and impartial adjudicator to 

assess the actions in dispute, are expected to be readily available and accessible to the 

investor to make such legal procedure meaningful.” 

It follows, therefore that, in order for the Zambian legislative framework on expropriation to 

satisfy the due process requirement, all the substantive legal provisions on expropriation 

should contain a legal provision on procedure for notice, a fair hearing by an impartial 

adjudicator which is readily accessible to all investors in line with international law. 

These judicial precedents are in line with the Article 2(1) of the Charter on Economic Rights 

and Duties of States, Article 14 of the African Charter, Article 5 of the SADC Protocol on 

Finance and Investment Annexure 1 which have been cited above. Further, under the 

Zambian Law, it is clear that the Constitution gives guidance under Article 18 on due process 

of the Law. The substantive provisions on the legislative framework for expropriation except 

for the Lands (Compulsory) Acquisition Act do not make provision for a procedure for 

acquisition in line with international law and Article 18 of the Zambian Constitution. It 

follows, therefore, that only the Land Acquisition Act is compliant with the Charter on 

Economic Rights and Duties of States, African Charter, SADC Protocol on Finance and 

Investment on the due process of the law. 
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4.6.4  The payment of compensation principle as reflected in Zambia’s investment  

  expropriation legislative framework 

Customary international law also states that the taking of alien property must be fairly 

compensated for.
111

 The more exact interpretation of this rule is that the taking of alien 

property must be accompanied by "adequate, effective, and prompt payment. This rule is the 

one most frequently involved in testing the legality of an expropriation and where its 

requirements are not complied with, the taking of alien property is judged to be 

confiscatory.
112

 The Zambian Constitution, The Land (Compulsory) Acquisition Act and the 

ZDA  Act provides for compensation to be paid in line with the international customary law 

and Charter on Economic Rights and Duties of States, African Charter, SADC Protocol on 

Finance and Investment as regards compensation.However,the international instruments 

mentioned have gone further, to provide for the quantum for compensation and in this regard, 

only ZDA Act is consistent with these international instruments while the rest of the reviewed 

pieces of legislation do not. 

According to OECD, compensation is considered to be prompt if paid without delay; 

adequate, if it has a reasonable relationship with the market value of the investment 

concerned; and effective, if paid in convertible or freely useable currency.
113

 In spelling out 

what constitutes an adequate compensation, treaties most often refer to an investment’s fair 

market value.
114

 The Land (Compulsory) Acquisition Act may not have a specific provision 

referring to prompt but the very fact that it provides for a legal procedure which has a 

timeframe of under six months gives an indication that it actually provides for prompt 

payment of compensation and therefore, in line with the international instruments discussed. 
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In several cases, some of these formulations have been deemed to be equivalent to the fair 

market value concept.
115

 The World Bank Guidelines on the Treatment of Foreign Direct 

Investment define fair market value as follows:   

“An amount that a willing buyer would normally pay to a willing seller after taking into 

account the nature of the investment, the circumstances in which it would operate in the 

future and its specific characteristics, including the period in which it has been in 

existence, the proportion of tangible assets in the total investment and other relevant 

factors pertinent to the specific circumstances of each case.”
116

 

Full compensation equal to the market value of the property is not the only possible standard 

of compensation.
117

 The implication of this is that where a law doesn’t provide for a stand 

such as is the case in the Zambian Constitution and the Land (Compulsory) Acquisition Act, 

the default position is that full compensation equal to the market value of the property should 

be paid. In this regard, it is important that legislation provides for the standard of 

compensation. The standard widely discussed in the 1960s and 1970s is that of “appropriate” 

compensation, which is embodied in United Nations General Assembly resolutions
118

 and 

may still represent the standard of customary international law. It follows, therefore that since 

the Zambian Constitution does not provide the standard of compensation but refers to 

customary international law, and it would be prudent to refer to the specific customary law 

such as the one embodied in the specific General Assembly resolutions which dealt with 

expropriation of property. This will help in avoiding the ambiguity that seems to appear in the 

law. 
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The need to have this constitutional provision clarified  to remove ambiguity as regards 

compensation and the standards cannot be over emphasized and, the case of the Norwegian 

Ship-owners Claims (Norway v. United States) 
119

 is instructive as the Tribunal held that in 

the absence of any treaty, the Norwegian owners of these contracts were protected by the fifth 

amendment of the Constitution of the United States against any expropriation, not for public 

use, and that they are entitled to just compensation if expropriation occurs. The Tribunal 

ruled that whether the action of the United States was lawful or not, just compensation was 

due to the Claimants under the municipal law of the United States, as well as under the 

international law, based upon the respect for private property. It follows, therefore, that the 

investor’s properties are protected under the constitution and in our case, and Article 16 of 

the Zambian Constitution is instructive and provides that no property shall be expropriation, 

unless for public use and that investors are entitled to compensation. This provision is in line 

with international law. It is correct therefore that going by Norwegian Ship-owners Claims 

case even if the other pieces of legislation to not provide for the standard, the investor can fall 

back on the constitution if it is explicitly stated. 

These judicial precedents are in line with the Article 2(1)(C)  of the Charter of Economic 

Rights and Duties of States which refers to appropriate compensation and the Article 5 of the 

SADC Protocol on Finance and Investment Annexure 1, which refers to prompt and adequate 

compensation which have been cited above. The ZDA Act is in line with the Charter of 

Economic Rights and Duties of States and the SADC Protocol on Finance and Investment as 

regards compensation and its standards. On the other hand, the Zambian Constitution and the 

Land (Compulsory) Acquisition Act only complies to the extent of providing compensation 

for expropriation while the MMD is non-compliant at all. 
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4.7   Summary of Chapter Four 

This chapter has looked at the legal framework regarding investment expropriation at 

international level, regional level and national level. The instruments provide a useful 

reference and framework for the design of national policies on investment expropriation. The 

paper also saw how the various international instruments provide investment expropriation 

legal standards for member States. The various investment expropriation instruments at 

international level, regional level and national level brought out the following requirements 

that influence the legislative framework on expropriation which include: public purpose, non-

discrimination, due process of the law and payment of compensation. These requirements 

were used to analyze Zambia’s legislative framework on expropriation.  

 

The Chapter analyzed the Zambia’s investment expropriation as contained in the Zambian 

Constitution, Land (Compulsory) Acquisition Act, ZDA Act and the MMD Act in relation to 

the international legal instruments on expropriation to determine the extent to which 

Zambia’s policy framework on expropriation is compliant with the international legal 

framework. The Chapter further discussed the extent to which the Zambian legal framework 

is in tandem with the with the international instruments on investment expropriation. Overall, 

the Zambian legislative framework on investment expropriation is consistent with 

international instruments save for the Mines and Minerals Act. There is need to strengthen 

this legislation by including a specific law in the mining sector that deals with investment 

expropriation of mining rights that will take on board the international principles such as 

public purpose, due process of the law and appropriate compensation. This is because 

expropriation of mining rights cannot be dealt with under the Lands (Compulsorily) 

Acquisition Act.  
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CHAPTER FIVE: CONCLUSION AND RECOMMENDATIONS 

5.1 Introduction 

This study set out to evaluate Zambia’s policy and legislative framework on investment 

expropriation against international instruments. This was important in order to establish the 

extent to which investment policy and legislation has gone in meeting international standards 

in the area of expropriation. This Chapter concludes and gives recommendations of the study. 

The conclusion and recommendations will be presented in relation to the objectives of the 

study and the research questions as set out in Chapter 1. The Recommendations will be 

divided into two namely general recommendations, and recommendations for future research. 

The recommendations are premised on the gaps identified during this study.  

5.2 Conclusion 

 

This study has brought to the fore the policy and legal challenges of investment protection in 

light of the policy and legislative framework on investment expropriation. It has established 

that the reason for the many challenges of foreign investment protection is due to the 

incomprehensiveness of the policy and legislative framework on investment expropriation. It 

further confirmed that there is a need to balance promotion and protection of foreign 

investments as required by customary international law while at the same time, the nation 

must benefit both economically, and socially. The paper demonstrated that there are 

competing interests between protection of foreign investors’ property and ensuring that the 

nation is able to exercise its sovereignty right over its natural resources for public benefit. 

The paper argued that the legislative and policy framework in Zambia has not embraced all 

the standards as well as the policy considerations as the case may be, set by international law. 

The paper also showed that in terms of expropriation, there is no substantive general 

legislation to deal with investment expropriation. The only substantive specific legislation on 
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expropriation is the Lands (Compulsory) Acquisition Act and this situation has led to serious 

challenges when dealing with expropriation of the mines, shares in the company or any other 

sector as the Lands (Compulsory) Acquisition Act does not specifically address other sectors 

apart from Land and other property. The Paper is divided into five chapters as discussed 

below. 

Chapter one of the paper discussed the introduction of the research, general background of 

Zambia’s investment policy and legislative framework on investment expropriation. It further 

outlined the purpose and objectives of the study, its justification, how it was undertaken and 

how that data was analyzed. 

Chapter two of the paper discussed the historical perspective of investment legislation and 

policy on investment expropriation. It showed that investment expropriation in the 20
th

 

Century was concerned with the taking of the property of individual traders who had gone 

overseas in search of wealth and stood powerless in the face of organized dictators who ruled 

some states. Thus, with the passage of time there was a need for the assertion of norms for the 

protection of foreign investment. The debate concerning the nation’s sovereignty over its 

natural resources grew and, this led to the passing of the United Nations General Assembly 

Resolution 1803 (XVII) which is among the numerous resolutions dedicated to a lengthy 

study on the topic, conducted by the economic and social council stipulating that Permanent 

sovereignty over natural resources must be exercised in the interest of national development.  

The paper showed that the wide acceptance of the principle of permanent sovereignty over 

natural resources culminated in customary international law which led to its inclusion in the 

International Covenant on Civil and Political Rights (ICCPR) as well as the International 

Covenant on Economic, Social and Cultural Rights (ICESCR). The principle received further 

clarifications and developments in the following years which resulted in the adoption of the 
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Charter of Economic Rights and duties of States (CERDS). The Chapter showed that the 

debate on expropriation law continued in the United Nations in the 1970’s at the same time as 

developing countries advocated a fundamental restructuring of the international economic 

system. These aspirations are reflected in the General Assembly Resolutions on permanent 

sovereignty over natural resources, the Declaration on the Establishment of a New 

International Economic Order and the Charter on Economic Rights and Duties of States. The 

paper has demonstrated that the relationship between international investment treaties and 

domestic law is important as it reflects the general relationship between international and 

national law. Therefore, there is need to bridge the gap in terms of the policy and law 

between international  policy and national law as this gap has led to inconsistences in the 

national law. Zambian historical investment law and policy on investment expropriation in 

Zambia from 1994 to 1996 reflected some principles under international law and policy. 

However, there were inconsistencies in the application of these international principles as 

regards some provisions of the law then. It is important to note that the Zambian historical 

laws and policies on expropriation did not balance between the right to protect the investors’ 

property and the duty of the state to regulate in the public interest. However, there are certain 

historical policy consideration and legislative interventions especially regarding 

compensation that can be used to improve the current scenario.   

Chapter three discussed the international and national policy on expropriation. It was shown 

that the quest for an international consensus on the protection of alien property in a host 

country against expropriation has long existed in the international arena. Thus, in order to 

regulate and protect such investment, countries have established networks of policies and 

laws aimed at protecting foreign investment from arbitrary expropriation by the host state. A 

number of policies both internationally and regionally were reviewed. The paper also showed 

that the desire to have clearer rules governing foreign investment and the recognition of the 



 

114 
 

importance of foreign investment for economic growth has led many countries to conclude 

bilateral agreements on foreign investment and negotiated under the auspices of the 

Organization for Economic Co-operation and Development (“OECD”) on a Multilateral 

Agreement on Investment (“MAI”). The OECD Draft Convention on the Protection of 

Foreign Property 1967 was then developed upon the instructions of the Council of the 

Organization for European Co-operation whose aim was to strengthen international economic 

co-operation and included a prohibition against indirect expropriation. The paper also saw 

how the various international instruments provide investment expropriation standards for 

member States including Zambia. The various investment expropriation policies at 

international level, regional level and national level brought out the following key policy 

considerations that influence the policy which include: transparency, predictability, non-

discriminatory, consultative process in policy formulation, policy coherence, investment and 

investment property protection regarding public purpose, due process of the law as well as 

compensation, Modalities in terms of time, adequate and fair compensation. These key policy 

considerations were used to analyze Zambia’s policy framework on investment expropriation.  

The Chapter analyzed the Zambia’s investment expropriation policy as contained in the 

Zambia Vision 2030, 7NDP, MRDP, 2013 as well as the draft Land Policy and the draft 

Investment Promotion Strategy in line with international key policy considerations to 

determine the extent to which Zambia’s policy framework on expropriation is in line with 

international policy. The research found that the Zambia Vision 2030, 7NDP, MRDP and the 

draft Investment Promotion Strategy were not consistent with international investment 

expropriation as they had no specific policy provisions on expropriation. On the other hand, 

the draft Lands Policy was consistent with international policy on expropriation as a had a 

specific policy provision though it had lapses on the due process of the law principle. 
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Chapter four discussed the international legal and domestic framework governing 

expropriation. It underscored the fact that the international laws governing investment 

expropriation do not have a direct application in so far as Zambia is concerned. It highlighted 

the fact that the United Nations Charter on the international scene is one of the landmark 

pieces of legislation. In so far as the domestic legislation is concerned, this paper showed that 

the Constitution of Zambia acknowledges that the state has the power to expropriate foreign 

investments but in accordance with international customary law. Chapter four discussed the 

principles that that govern legal investment expropriations at the international and regional 

level. It was shown that, under the principles of legal expropriation, the host state must show 

that : the property is required for a public purpose; the expropriation has not be undertaken in 

a non-discriminatory manner; it is in accordance with due process of law and compensation 

has be paid. This principle of non-discrimination generally imposes a requirement in so far as 

the application of international law in Zambia is concerned that an expropriation must be 

taken on a non-discriminatory basis, in a non-discriminatory manner or without 

discrimination. Judicial precedents have found this requirement to have been violated, when a 

State has discriminated against foreign nationals on the basis of their nationality. It was noted 

that an expropriation that targets a foreign investor is not discriminatory per se unless it is 

based on the investor’s nationality, political affiliation, race, colour or creed. Again, the 

taking of alien property must be accompanied by adequate, effective, and prompt 

compensation. The paper showed that compensation is considered to be prompt if paid 

without delay, adequate and if it has a reasonable relationship with the market value of the 

investment concerned. In several cases, some of these formulations have been deemed to be 

equivalent to the fair market value concept.. This principle has been incorporated into various 

treaties and therefore forms part of customary international law. On the other hand, there is 

also appropriate compensation principle which is based on a fair value and it also forms part 
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of international customary law and according UNCTAD, this principle is more flexible than 

the Hull principle of compensation. The paper also saw how the various international 

instruments provide investment expropriation standards for member States. The various 

investment expropriation instruments at international level, regional level and national level 

brought out the following requirements that influence the legislative framework on 

expropriation which include: public purpose, non-discrimination, due process of the law and 

payment of compensation. These requirements were used to analyze Zambia’s legal 

framework on expropriation. The Chapter further analyzed the Zambia’s investment 

expropriation as contained in the Land Acquisition Act, ZDA Act and MMD Act in relation 

to the international legal requirement on expropriation to determine the extent to which 

Zambia’s legal framework on investment expropriation is compliant with the international 

legal framework. The Chapter further discussed the extent to which the Zambian legal 

framework is in tandem with the international and regional standards. The paper further 

highlighted the fact that under the provisions of the Lands (Compulsory) Acquisition Act, the 

law is not very clear as to the purpose for which land may be compulsorily acquired but, case 

law has shown that this state of affairs should not be used to compulsorily acquire land for 

ulterior motives. Another legislation discussed in the paper governing expropriation is the 

ZDA Act whose purpose is primarily to attract and facilitate trade and investment in Zambia 

and, the paper found that though the Act has a specific provision on investment expropriation 

which is used for promotion of investment. This provision is supposed to mirror other pieces 

of legislation such as the Lands (Compulsory) Acquisition Act. The Chapter also showed that 

the Mines and Minerals Act vests the property in all minerals within Zambia in the President 

on behalf of the people of Zambia notwithstanding any right of ownership or otherwise which 

any person may possess in the soil. The paper found that the mining law had a provision on 

acquisition of mines but had no specific provision on investment expropriation. In a nutshell 
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Zambia’s investment expropriation legal framework was to a large extent compliant with 

international investment instruments save for the MMD Act that has no provision on 

investment expropriation. 

 Finally, the paper, in Chapter five addressed the summary of the research findings and made 

recommendation on Zambia’s policy and legislative framework on investment expropriation.  

5.3 Recommendations  

The findings of this study have revealed a number of shortcomings in relation to the policy 

and legislative framework on expropriation in Zambia. It is apparent that appropriate 

measures need to be taken into account to ensure the country meets its obligation of 

respecting the citizen’s right to the enjoyment of their country’s natural wealth. In this regard, 

the following recommendations are made: 

The Government of the Republic of Zambia should consider coming up with a 

comprehensive and coherent policy that balances between promotion and protection of 

foreign investments and the interest of the Zambians. The International Policy and Law 

should be the guiding principle for the country to review and reform the investment policy 

and legislation on investment expropriation. The Zambian policy on investment expropriation 

should clearly include all the key policy considerations and key requirements respectively, 

under international policy and law which includes: transparency, predictability, non-

discriminatory, consultative process in policy formulation, policy coherence, investment and 

investment property protection regarding public purpose, due process of the law as well as 

compensation, Modalities in terms of time, adequate and fair compensation in order to 

strengthen the policy and address the inadequacies. It is further recommended that the 

language in the policy documents should always be unambiguous and the intention should be 

clear. On the other hand, government should also ensure that the international legal 

requirements which include public purpose, non-discriminatory, due process of the law and 
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payment of compensation are reflected in all legislative substantive provisions on 

expropriation in all key sectors of the economy in line with the Zambian Constitution and 

International law.  

The Government through the Ministry of Commerce and Industry should consider reviewing 

the policy and legislation on expropriation to clearly define it and the interests to be 

expropriated as well as the conditions under which expropriation can be justified.  

The Ministry of Commerce and Industry as well as the Ministry of Mines should strengthen 

the national investment policy and MRD Policy respectively, by inclusion of a specific 

investment expropriation provisions taking into account international policy. Further, the 

proposed policy should balance between protection of the investor’s property and the benefits 

to the Zambian people by considering giving incentives to sectors that employ more people 

like the mining, agriculture, construction and other sectors. Further, the policies in question 

should put in place a monitoring mechanism to monitor investors’ compliance levels’ as 

regard employing of Zambian nationals.  

The Ministry of Mines should come up with specific legislation to address investment 

expropriation in the mining sector taking into consideration the legal requirement for a legal 

expropriation under the international instruments such as public purpose, due process of the 

law and appropriate compensation.  
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APPENDICES 

APPENDIX 1: Interview Guides 

 

TOPIC:AN EVALUATION OF ZAMBIA’S INVESTMENT EXPROPRIATION 

POLICY AND LEGISLATION AGAINST INTERNATIONAL LAW: INTERVIEW 

GUIDE  

SECTION 1: GOVERNMENT SPECIALISTS OR IMPLEMENTORS 

1) What is your position in your institution? 

…………………………………………………………………………………………

………………………………………………………………………………………….. 

2) How do the functions of your organisation/department relate to expropriation of 

investment especially in natural resources? 

…………………………………………………………………………………………

…………………………………………………………………………………………. 

3) Did your organisation participate in the enactment of the Zambia Development 

Agency Act. 11 of 2006 or any amendments of that piece of legislation, if yes, please 

explain how? 

…………………………………………………………………………………………

…………………………………………………………………………………………

………………………………………………………………………………………….. 

4) What challenges do you face when it comes to balancing the interests of the local 

communities and protection of investment in Zambia?  

…………………………………………………………………………………………

…………………………………………………………………………………………

…………………………………………………………………………………………
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…………………………………………………………………………………………

…………………………………………………………………………………………. 

5) What are you doing to support investment protection and economic development and 

what measures have you put in place to make these sustainable? 

…………………………………………………………………………………………

…………………………………………………………………………………………

………………………………………………………………………………………… 

6) Are the investors, especially those investing in natural resources, putting in adequate 

resources in the economy to benefit our local communities in your view? If not, what 

do you want to see done by investors to promote economic development? Probe. 

…………………………………………………………………………………………

…………………………………………………………………………………………

…………………………………………………………………………………………

…………………………………………………………………………………………. 

7) What provisions on expropriation, if any, would you like to see incorporated in the 

legislative framework on investment to promote economic development and at the 

same time protect the investment? 

..........................................................................................................................................

.......................................................................................................................................... 

8) Do you have any deliberate investment policies on expropriation in Zambia? Please 

explain your answer. 

…………………………………………………………………………………………

…………………………………………………………………………………………

………………………………………………………………………………………….. 
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9) In line with the vision 2030,on the environment and natural resources sector, it has 

provided for a target of 90 percent of polluting industrial facilities comply with 

environmental legislation by the year 2030, do you have any statistics to show how 

our country has fared in the last five years regarding this component? 

…………………………………………………………………………………………

…………………………………………………………………………………………. 

10) Do you think the Zambia Development Agency Legislation addresses all issues on 

expropriation in Zambia? 

…………………………………………………………………………………………

………………………………………………………………………………………… 

11)  What types of investments have been undertaken in your sector with the aid of your 

sector? 

..........................................................................................................................................

.......................................................................................................................................... 

12) What sort of conducive environment as regards expropriation provisions needs to be 

in place to encourage investment in Zambia? 

..........................................................................................................................................

.......................................................................................................................................... 

13) In your opinion, does expropriation provisions hinder investment in Zambia? Please, 

explain your answer. 

…………………………………………………………………………………………

…………………………………………………………………………………………

………………………………………………………………………………………… 

14) How do you engage with the Zambia Development Agency to ensure protection of the 

investment and economic development in Zambia? 
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..........................................................................................................................................

.......................................................................................................................................... 

15) What suggestions would you make to formulate policies/or legislation that protect the 

investment and promote economic development in the local communities in Zambia? 

…………………………………………………………………………………………

…………………………………………………………………………………………. 

16) Assuming there is a conducive environment to operate from, what is the potential for 

investors especially those in natural resources to generate revenue and contribute to 

economic development? Probe; seek statistical data. 

..........................................................................................................................................

..........................................................................................................................................

.......................................................................................................................................... 

17) In your view, in which ways could the investment policies and legislation on 

expropriation be improved to strike a balance between the Investor benefits and the 

local community benefits? 

…………………………………………………………………………………………

…………………………………………………………………………………………

…………………………………………………………………………………………

………………………………………………………………………………………….. 

 

 

 

 

 

 

 

 

 

 

 



 

130 
 

TOPIC:AN EVALUATION OF ZAMBIA’S INVESTMENT POLICY AND 

LEGISLATION ON EXPROPRIATION AGAINST INTERNATIONAL LAW: 

INTERVIEW GUIDE  

SECTION 2: CIVIL SOCIETY ORGANISATIONS 

1) What is your position and how long have your worked for your organisation?  

………………………………………………………………………. 

2) What activities are you principally involved in?  

…………………………………………………………………………. 

3) When was your organisation established?  

………………………………………………………………………….. 

4) What does your organisation do in relation to protection of foreign investment and/or 

promotion of economic development in Zambia? Please explain. 

……………………………………………………………………………………………. 

5) Do you work with Zambia development Agency, Ministry of Mines, and Ministry of 

lands and Ministry of Commerce in the promotion of foreign Investments? If yes, explain 

your answer. 

………………………………………………………………………………………….. 

6) As an organisation, how have you worked with any key stakeholders in promotion of 

economic development and protection of foreign investment in Zambia? Please, state 

which stakeholders and explain how you have worked with them.  

……………………………………………………………………………………………… 

7) Did you participate in the enactment of the Zambia Development Agency Act No. 11 of 

2006 or as amended by Act No.17 of 2013? 

------------------------------------------------------------------------------------------------------------

--------------------------------------------------------------------------------------------------------- 
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8) How consultative was the process of enacting the Zambia Development Agency Act? 

……………………………………………………………………………………….  

9) Have you have read the provisions of the Zambia Development Agency Act on 

expropriation? 

…………………………………………………………………………………………… 

10) What challenges do you perceive can be faced when it comes to implementation of the 

Zambia Development Agency Act, especially with the provisions that promote economic 

development and expropriation? 

………………………………………………………………………………………………

…………………………………………………………………………………………. 

11) What provisions if any, would you like to see put in the Zambia Development Agency 

Act to promote economic development and protection of foreign investment on 

expropriation? ……………………………………………………………………… 

12) Do you think protection of foreign investment and investment can co-exist? Please 

explain your answer. 

………………………………………………………………………………………………

………………………………………………………………………………………..,., 

13) What illicit activities are taking place in your area and state how these have impacted 

protection of foreign investment and economic development?  

14) In your view, do communities realise the real benefits of foreign  investment in  natural 

resources in the area? Probe. 

………………………………………………………………………………………………

………………………………………………………………………………………………

……………………………………………………………………………………………. 
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15) Is the government investment policy and/or legislation on expropriation benefiting the  

local communities and does it adequately adequate address their needs? Please suggest 

areas of improvement. ……………………………………………………………………... 

16) How can this policy/or legislation on expropriation be enhanced to address the challenges 

and what are the likely challenges in doing so? ………………………………………. 

17) How can the private sector be adequately involved in balancing promotion of economic 

development and investment protection? 

………………………………………………………………………………………………

………………………………………………………………………………………………

…………………………………………………………………………………………….. 

18) Suggest ways in which we can ensure that we come up with an investment policy on 

expropriation that balances between the interests of the Investor and that of the local 

communities to promote economic development in 

Zambia?..................................................................................................................................

................................................................................................................................................

........................................................................................................................................    
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TOPIC:AN EVALUATION OF ZAMBIA’S INVESTMENT POLICY AND 

LEGISLATION ON EXPROPRIATION AGAINST INTERNATIONAL LAW: 

INTERVIEW GUIDE  

SECTION 3: INVESTORS 

1) What is the name of the Company through which you conduct business and what are 

the main functions of your organisation? 

………………………………………………………………………………………….. 

2) Which area do you operate from? 

………………………………………………………………………………………… 

3) How long have you been operating from this area? 

4) ……………………………………………………………………………………… 

5) Did you personally participate in the enactment of any investment policy or 

legislation on expropriation?.......................................................................... 

6) How consultative was the process of enacting the investment legislation? 

………………………………………………………………………………….. 

7) Have your read the provisions of the Zambia Development Agency Act on 

expropriation? If yes, how does it promote economic development especially for you  

as an investor? 

..........................................................................................................................................

...................................................................................................................................... 

8) Are these legislative provisions on expropriation adequate to protect your investment 

in Zambia and in which ways do these provisions benefit you as an investor? 

…………………………………………………………………………………………

………………………………………………………………………………………. 
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9) What challenges do you perceive may be faced in the in implementation of the 

Zambia Development Agency Act in balancing the protection of investment and 

economic development at the same time? 

…………………………………………………………………………………………

…………………………………………………………………………………………. 

10) What provisions would you like to see incorporated in the Zambia Wildlife Act to 

promote economic development? 

..........................................................................................................................................

............................................................................................................................. 

11) How do the economic activities of your organisation benefit the local community’s 

livelihoods in your area? 

…………………………………………………………………………………. 

12) Are there any negative results arising from economic activities of your investment in 

your area. If yes, could you list some of these and explain on the same? 

…………………………………………………………………………………………

………………………………………………………………………………………..  

13) Are there any conflicts amongst the operators in respect of the economic activities 

being undertaken in your area of operation? If yes, could you please mention some of 

these? 

…………………………………………………………………………………………

………………………………………………………………………………………. 

14) Does your investment make a profit? Probe. 

…………………………………………………………………………………………

………………………………………………………………………………………  
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15) Are the investment policies and laws on expropriation readily accessible for you as an 

investor?................................................................................................................. 

16) Do you work with other organisations namely government ministries, statutory bodies 

and the civil society in the promotion of economic development? If yes, what 

activities are you involved in?  

.......................................................................................................................... 

17) In your view, has the law on expropriation been fully utilized in the protection of 

investment and economic development in your area of operation?  

…………………………………………………………………………………… 

18) Do you have suggestions of the ways in which economic development and protection 

of investments could work in Zambia? 

…………………………………………………………………………………………

………………………………………………………………………………………. 
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APPENDIX 2: Ethical Clearance Waiver 

 

 


