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ABSTRACT

The question of foreign investment has many dimensions and

is accompanied by varied opinions especially in the context

of the developing countries. In the newly independent
countries of Africa, Asia and South America the admission of
foreign investors to the economies of the nation states has met
with both appreciation and discontentment. Not very long ago,
foreign investors were widely acknowledged as absolutely vital,
but neutral agents of capital and technology transfer. Today,
the trend has shifted somewhat. They are seen in the eyes of
most developing countries not as neutral agents of capital and
technology transfer, but as principals of that movement. To

a greater extent, this conception is true. Foreign investors
today possess great economic and commercial power and pose a
challenge not only to the national policies of the recipient
states, but also to the economic independence of these states

as well.

In this dissertation, we shall not so much concern ourselves
with the individual aspects of the challenge that modern
foreign investors pose to the newly independent states.
Neither shall we pay great attention to the theories regar-
ding the pros and cons of foreign investment. Such aspects

as nationalisation, compensation, settlement of investment
disputes and obstacles faced by investors in Zaibia shall only

be touched on where necessary. This is because these aspects
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have already been adequately covered by other scholars.
Our main concern in this dissertation will be with the
development of the institution of foreign investment in
Zambia. In this respect, our focus will be on discovering
the basis of this institution withiﬁ the legal context of

Zambia.

Our work is covered in six chapters, Under chapter one, our
concern is with the theories attributed to the growth of the

institution of foreign investment at the universal level.

Chapter two relates to the development and growth of foreign
investment within Zambia. In this chapter, expositions are
made regarding both the colonial and the Zambian official
policies relating to the whole field of foreign investment.
A historical review is conducted stretching from the time
when the first Europeans established themselves in this
country up to the time when the nationalist govermment took
over power and further beyond that historical event into the

infancy of the nation.

In chapter three, we have again adopted a historical approach
to discover what kind of inducements have been offered to
foreign investors to attract them. This review goes back to
the days of the B.,S.A. Company rule over the territory. It
may now be challenged whether incentives are vital to the

development of investments, but these came to be very much
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believed by the countries of Africa, Asia and South America
when they first attained their independence. However, we
are not in this chapter going to debate the question of the
importance of incentives, but we shall simply be looking
at some of the offers, policies and laws made by the various
governments that have administered this country in relation

to foreign investors.

Chapter four discusses some of the specific laws that were
promulgated to accommodate certain specific investments.
Most of the projects covered related to govermment under-
takings such as in the railways, electricity and fuel areas.
The chapter does not cover all the specific investments

that might have taken place. It simply gives random samples.

In chapter five we have taken an analytical approach to
examine the country's investment law and the impact they
have made on investors. The main aim is to establish the
efficacy of the laws in question in relation to the
interests of the nation as a whole. The interests of the
investors themselves will be covered. Chapter six which
constitutes our conclusion will summarise all the issues

that the dissertation has raiseds
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METHODOLOGY

Many authors of distinction have analysed the question of
foreign investment from the economic, legal and political
approaches. Our analysis will not depart much from these
approaches although much of our attention will be given to
the legal view point. Where they bear on the relevant
legal rules the political and economic aspects will be
considered. And where necessary comparative analysis will
be made regarding the legal issues affecting investors in

Africa or elsewhere.

Our approach further represents a compromise between a
review of earlier works and an investigation of a limited
number of areas. This approach has been conditioned by
the knowledge that other works have been carried out on

similar topics.
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CHAPTER ONE

THE GENERAL BASIS FOR

INVESTING IN DEVELOPING

COUNTRIES

In 1817, David Ricardo advanced his "Law of Comparative
Advantage" in which he viewed goods as Mobile Units, but
factors as not being mobile.1 This was subsequently ex-
panded by others such as Mill, Ohline, Edgeworth and Marshall.2
No comparable work had, however, appeared at that time to
explain the phonomenon of direct foreign investment.3 It was
only as a result of rapid colonrial expansion by the indus-
trialised states between 1870 and 1900 that scholarly interest
in the economic and political ramifications of direct foreign
investments was provoked. Several reasons were advanced to
Justify or to explain such investments which occurred in the

non-industrialised countries.

Although much emphasis in this work will be directed towards
private foreign investment, it is important to mention that

a substantial amount of capital placed at the disposal of
less developed economies has been provided by the governments
of the developed countries as well as international institu-

tions. In the case of government investments the reasons for

the trend gre as follows:
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(1) The end of coloniéi domination of the less
developed countries witnessed unfortunate ex-
periences on the part of private foreign investors
which led to their reluctance to provide more capital.

(ii) The United States of America as the economic leader
of the western countries after the war was less
inclined to private capital exports to developing
countries.

As most private investors were compelled to invest
in the less developed sectors at home, the government,
therefore, had itself to provide capital for projects
in the developing countries.

(iii) The ideological tensions between the east and the
west led to comptetitions in the provision of deve-

lopment aid by governments.

Suffice to mention here that most of the capital provided

by governments of the developed countries is directed mainly
to areas where profits are in fact not assured. These include
the construction of harbours, irrigation systems and other

investments that have no inherent earning capacity.

On the part of the international institutions, the most
notable ones are the Brettonwood institutions - the Inter=~
national Monetary Fund (IMF) and the International Bank for
Reconstruction and Development (IBRD), commonly known as the
World Bank, and other affiliated bodies such as the Interna-
tional Finance Corporation and the International Development

Association., These institutions play a complementary and

coordinating role in the task of making capital available
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to developing countries. The IBRD and its affiliates are
well known in this respect for their involvement and coo-

peration with private capital suppliers.

It is proposed in this paper to examine the reasons advanced
to Jjustify the occurrence of foreign investments in none-
industrial countries under three divisions, namely; "invest-
ment as a result of overseas expansion," "Investments for
the exploitation of natural resources'" and "Other explana-

tions for foreign investments",

T¢1e Investments as a Result of Overseas Expansion

According to the view of J A Hobson,5 writing in 1902,
the phenomenon of direct foreign investment came about in
response to a basic financial weakness in the capitalist
system, It was that weakness which prompted financial
leaders to invest overseas in the hope of tapping more pro-
fits from there. On this point Guth,6 is even more blunt.
According to him, whereas capital movements during the last
decades were influenced by the effects of war - these being
reparation loans, debt redemption and reconstruction efforts,
today, capital exports are predominantly inspired by normal
economic motives viz, making of profits through the export
of capital. He, however, adds one factor, the endeavour to
assist the less developed countries in their development

efforts.7 This last factor is discussed below.,
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There are many more writers who view the issue of foreign
investments on the ground of overseas expansion. Donald
Rothchild and RoWert Curry view foreign investment as a
result of the activities of multinational companies. These
activities are geared towards maximising the advantages
created by marketing opportunities as well as cheap produce-
tion costs in the host countries. These same writers add
that by reason of the economic hopelessness that most deve-
loping nations find themselves in, thg.importation of
foreign capital and management become the only feasible
means of advancements.8 In other words the desperate si-
tuation that the developing countries find themselves in

paves the way for foreign investment in their economies.

Similarly, Vernon's theory of "International Product Cycle"9
can be treated as one explaining the phenomenon of overseas
investment, The first stage looks at the production of new
products in the home countries of the foreign investors.
Coming to the second stage, we find that more emphasis is
placed on the exportation of excess products to the non-
industrial markets., At this stage foreign investors assume
the role of distributors., 1In stage three, Vernon sees
foreign markets as having grown large enough to support
manufacturing operations., Foreign firms, therefore, accor-
ding to this theory begin to establish branches in receiving

states,.



1e26 Investments for the Exploitation of Natural Resources

Some writers have long identified that the pressing problems
that are facing the world today are constituted by the need
for economic growth and the consequent raising of the
standard of living in the developing countries. These
countries need to industrialise in the shortest possible
time and to expand their share of world trade. It has been
pointed out, however, that the inability of these countries
to exploit their natural resources poses the greatest
hinderance to the above aspirations°1o Many of the deve-
loping countries are in possession of very valuable natural
resources, which if properly utilised would go a long way
in alleviating their current problems. 1In fact, Patu Simoko
asserts that present quantifiable statistics show that
seventy five percent of world raw materials are found in the
developing countries.11 The developing countries, however,
lack the basic instruments for exploiting these resources.1

13

This leaves a gap which foreign investors came in to fill.

163 Other Explanations for Foreign Investments

There are numerous other commentaries relating to the
phenomenon of foreign investment. Most of these, however,
put less stress on the economic basis of that phenomenon,
They rather place emphasis on the political and sociological
factors of foreign investment. In one view, it has been
asserted that the aim of western enterprises that come to

invest in the developing countries is really political domi-
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nation, rather than successful conduct of business for profit.1
The case of United States investments in China has been raised
as an obvious example. All investments carried out by U.S.
firms in China, it is said, came about as a result of urging

by the State Department (Personnel) and not dictated by
15

business objectives.

The World Bank sees foreign investments in a different

perspective.

16

According to its annual report,

"a revolution of expectancies has been in progress for

a considerable period of time., This has been prompted
by the coming of age of the colonial countries. It is
this revolution of expectancies which is said to have
given a sense of urgency to the development of the

less developed countries. Consequently, it has been
submitted that only when it is managed to change this
revolution of expectancies into a revolution of achie-~
vements will the world be spared revolutions and serious
tension'",

According to this view therefore, it can be contended that
all foreign investments in developing countries are in res-~

ponse to this revolution of expectancies.

For our part, it can be submitted that foreign investments

have also been made possible as a response to the institu-
tionalisation of national markets in recent decades. 1In
most countries, high taxation and sharp progression have
impeded the accumulation of private capital and have thus
made it necessary for the capital-seeking businessman or
enterprise to rely on bank credits and other methods of

financing. Direct foreign investments are in this light
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a way of avoiding disturbilisation arising from national

market institutionalisation.

In another perspective, foreign investments may be understood
to be motivated by other than purely institutional causes.

The large firms in industrial countries are today primarily
interested in obtaining a firm foothold in developing countries
in order to secure markets for their products. They also

seek to maintain and extend their existing markets. Side by
side with these motives is another one aimed at defending those
markets against competition and nationalist policies. Tumwine
Mukubwa finds professor Vernon's product cycle theory to be

17

relevant in explaining this factor. Using the Tanzania
experience, he (Mukubwa) found that even after stringent
tariffs had been imposed, many factories were established in
that country by foreign owned firmse. Here in Zambia, he says,
many international companies came to set up business following
the Rhodesian U.,D.I. According to Mukubwa, the foreign owned
firms involved chose to invest in these two countries despite
the nationalist measures they had taken because their markets

were at stake and they could not hope to yield much if they

continued to operate from outside.

Two more motives can be outlined. First, direct investments
sbroad are frequently regarded by capital exporting firms as
a means of promoting their overseas exports since in practice,

18

these capital exports are mostly connected with home products.

This can be equated to Mukubwa'éﬁgssertion that some firms
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carry out foreign investments in order to stake out a market
for their obsolete machines and spare parts. In the second
place, there is also the motivation arising from the low
cost of labour in the developing countriess A good example
of this exists in Taiwan, where unschooled girls are asse=-
mbling television components as adequately as the educated,

but expensive workers of the parent countries.ao

Conclusion

The practice of investing in developing countries is
clearly an old one. Its basis is as varied as the types
of investments themselves. We have seen that such a basis
ranges from the economic considerations to the political
and social ones., As to the order of priority, it is not

for us to state.
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CHAPTER WO

THE DEVELOPMENT OF FOREIGN INVESTMENT IN

ZAMBTA

200. IntroduCtion

There are several factors that are accountable for the

evolution of foreign investments as well as the general

economy in Zambia. The most significant of these are the

historical, geographical as well as the political factors.1

We shall discuss the first two aspects now, while the last
~

one will be discussed in other chapters as well as within

the context of the post independence situation.

For a very long time, there has been in existence close
historical, cultural and political ties between this country
and other foreign countries, particularly, the United
Kingdom. This relationship naturally extended to the
‘commercial and economic fields. Secondly, the neighbouring
countries of Rhodesia (now Zimbabwe) and South Africa have
also had a significant role to play in the economic life of
this country on account of their close geographical proximity

to Zambia.

2.1« TInvestments in Pre-~Indpendence Zambia

The earliest significant investment in Zambia (or Northern
Tnodesia as it then was) was in the field of mining by the

British South Africa Company (BSA). This was followed by

refining and smelting industries, and also by other
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industries in consumer goods such as flour milling and soap-
making.2 Before these developments there was some degree of
industrial activity in trading and agriculture, by bodies
such as the North Charterland Concession Company and the
Mozambique Gold Land and Concession Company Limited.3
It must also be mentioned that the timber industry had

taken off at least by ’l9’]2.LF

The B.S.A. Company was the administering authority of the
territory until 1924 when the British Imperial government
decided to assume direct control of the territory. The

Company's primary concern was however, with the exploita-

tion of the natural resources of the territory and not the —_

promotion of development programmes for the benefit of the
native population, not even to incur administrative costs
beyond the minimum required to maintain law and order so as
to protect its economic interests. The Company, naturally
created its own distorted explanations of its unprogressive
stand on the development of the territory. The Company
claimed that throughout the life of the Company's adminis-
tration, Northern Rhodesia remained a financial liability.
The administrative deficit for the year ending March 31, 1921,
was said to have reached £96,500.5 Thigs situation was said
to have arisen by reason of the territory's incapacity to
attract a large influx of European farmers who would have
been a source of substantial tax revenue.6 It is, however,
submitted that these excuses were no more than idle propa-

4 ganda. For it is not surprising that while refusing to
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From the time the mining of copper was commenced, it emerged

as the dominant and most important export commodity for the
colony, which later became independent Zambia in 1964, Thus,
for example, between 1945 and 1953, exports of copper accounted
for an average of 86.5 percent of total exports. The remai-
ning 13%.5 was also derived from the mining industry.1o When
independence came in 1964, this dependence on copper did not
jdecline. In fact it had increased so much that, while copper
accounted for about 92 percent of the country's export

eanings in 1964, this jumped to about 95,7 percent by 1969.11

Copper was also the greatest contributor to the country's
Gross Domestic Product (GDP) as shown by Table 1 below.

That Zambia (or Northern Rhodesia) had one significant eco-
pomic activity-viz-copper mining, is hardly surprising since
this is in line with the strict profit motive of all foreign
investors and cobonialist administrators.12 It was always
their style not to spread their investments throughout a
country. Contigent upon such a profit motive, they pre-
ferred to restrict their activities to only those parts of

a country which offered more opportunity for viable exploi-
tation, and it so occurred in this country that the most

viable areaf was that of copper mining.

Admittedly, the profit motive is aided by many other factors.
Colonial powers are also renowned for keeping the size (s) of
dependent markets small. These markets are often defined by

the purchasing power of the natives. This purchasing power
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is in turn very weak because the native workers are deli-
berately ill-paid, hence the no growth situation of the
markets. The Advisory Committee (to the Government) on
Industrial Development had this in point when they stated

in their 1948 report that:

muntil the European population in Northern Rhodesia
increased to over 35,000 and standard of living

of the African population raised above the present
level, internally markets will remain too small to
support manufacturing industry of a size to require
assistance from the government",13

Whether an increase in the population of Europeans as well
as the raising of the standard of living of the Africans
would have increased the size of the market and aided the
promotion of industry is not really the subject of this

chapter.,
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TABLE 1

GROSS DOMESTIC PRODUCT BY SECTOR OF (VALUE IN K. MILLION)

INDUSTRIAL SECTOR 196k 1965 1966 1967
Agriculture, Forestry and Fishing 53.3 54.8 60.5 66.3
Mining and Quarrying 220.8 208.9 240 .1 25k4 .6
Manufacturing 28.2 L4o.0 60.2 73.2
Construction 20.0 29.4 54.0 55.9
Electricity and Water 5.0 5¢3 7okt 8.1
Trade 54,8 17.3 78.3 96.0
Financial Institutions and Insurance 0.6 10.7 11.5 15.8
Real Estate 10,6 9.2 15.2 18.9
Transport and Communications 20.6 32.4 32.4 Li 4
Government Administration 21.2 304 35.4 42,1
Community and Business Services 19.6 34,1 34,6 5541
Personal Services 19.6 12.2 14.6 15.7
Gross Domestic Product at 464.9 464 .9 548,6 6445 751.1

SOURCE: OLLAWA P E, Participatory Democracy in Zambia.
Op. Cit. p. 112.
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What is fundamental is that because of colonialist designs

coupled with selfish interests of private investors, there
was created in Northern Rhodesia a mono-economy, much to the
disadvantage of the country which was seriously in need of

advancement,

By the time of independence therefore, there was almost no
significant manufacturing industry in Zambia. The only other
activities in addition to those already mentioned, were in
the tobacco and beverage sectors which rendered themselves
attractive by reason of low investment cost and high yields.1
One of the major reasons for the low manufacturing capagity
of Zambia's economy is that it was obliged by the administra-
tion to leave the way for the Southern Rhodesia and South
Africa as well as the English industries to fill up the
Vacuum.15 According to the practice that obtained during
that time, the international mining companies normally ex-
ported the mineral (copper) with as little processing as was
deemed consistent with the assumed level of profitability of
those companies. For this reason, it is not surprising to
see that the same mineral resources that were being extracted
from this country's mines were meanwhile being exported to
London, Johannesburg and Salisbury, where they were proce-
ssed into finished products and sold back to the people of

Northern Rhodesia (Zambia) at very exorbitant prices.

Even at independence, mining continued to be the most domi-
nant economic activity in Zambia. Indeed whatever degree of

growth that the country attained directly before independence
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was dictated by the foreign mining companies and the Buro-
pean settlers who indulged in related industries.
For these reasons, economic growth in this country was very

negligible.

2.2 Post Independence Investments

When Zambia became independent, late in 1964, she inheri-
ted an economy with very limited supplies of capital in
the physical sense, The main reason for this trend as has
already been seen was over-~dependence on a single export
industry of copper mining. On the other hand, the country
enjoyed an unlimited supply of capital in the monetary
sense.16 How did this state of affairs come to be? This
question becomes particularly significant considering as
we have done, the fact that during the colonial period the
country had few valuable industries and that her role was
mainly that of a raw material supplier and a buyer of

finished products. The question is answered below.

The country enjoyed a comparatively healthy economy after
independence on account of several reasons. The first
reason was that of acquisition of mineral royalties on

the eve of independence. These royalties had hitherto
belonged to the British South Africa Company. Secondly,
the price of copper at that time was reasonably high. Thus
even though the government increased its spending, there
was s8till an excess of revenue. Similarly the ending of
the Federation of Rhodesia and Nyasaland contributed to the
retention of capital within Zambia. Considering that

revenue from Zambia's copper mines was used during the
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Federation period to develop Southern Rhodesia,17 then it
becomes indisputable that the Federation's disintegration
offered more than this single contribution., With it came the
picking up of Zambia's non-mining industry which until that

time was concentrated in Southern Rhodesia.

In the post-independence era, Zambials manufacturing sector
actually did grow, although this expansion did not contribute
significantly to the spread of increased productivity in all
sectors of the economy. The manufacturing sector contributed
less than 7 percent of the total Gross Domestic Product.18
The basic stimulant to %he expansion of manufacturing was

the Rhodesian U.D.I. which brought in a sense of urgency to
the development of local manufacturing industries. The oil
pipleline from Dar-es-Salaam, and a major expansion in road
haulage, stimulated the establishment of repair shops and
associated activities.19
Despite this rapid growth in the manufacturing sector,
dependence on certain imported parts and material was
increasing., Thus it is notable that the domination of Zambia's
economy by foreigners did not change immediately after indepe-
ndence., Even in such spheres as agriculture which contributed

about 11.5 percent to the GNP at independence, the domination

of foreigners was very high,

2.3. Conclusion
We have seen that foreign investments in Zambia started
during the colonial era. Before the country became indepe-

ndent and well into the era of independence these investments
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focussed mainly on the copper aspects. All the other aspects
that might have been involved were basically connected to the

copper industry.

Another notable factor was that, such foreign investments

came to dominate the country's economy to levels where the
country lost control of its economic destiny.zo

This situation compelled the independent government to
initiate some reforms. Inspite of these reforms however,
the government still continued to maintain an open policy
towards investors. As we shall see in the next chapter,
this policy was accompanied by certain legal guarantees

and controls.
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CHAPTER THREE

THE INVESTMENT CLIMATE

30,0« Introduction

The discussion in this chapter is limited to legal statutes
and regulations partaining to foreign investment. It will
not, however, encompass all of Zambiais laws applying to

the organization and functioning of business with inter-
national connections, This limitation does not, ipso facto,
imply that such laws are unimportant. It is basically caused
by reasons of scarcity of time and the scattered nature of
the laws that have some bearing on the conduct of business

in the country. Some of these laws and regulations include
those relating to prices, wages and production. Of paramount
importance to us are those offering incentives and protec-

tions of various kinds to various foreign investors.

As Zambia had been ruled by three sets of administration
(viz-the B.S.A. CO., the Colonial Government and the Federal
Government) at various times before independence, it is
considered important that the role of each administration
regarding the creation of investment conditions should be

discussed.

341« (a) The B.S.A. Co. Inducements

Generally, before independence, support for foreign capital
investors was a policy matter. There were, however, a few

instances when legal support was provideds In the cyse of
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the B.S.A. CO. which was the first administrative agency in

the territory, its support for external investors and white

settlers stemed from its "forward! policy.1

Although the company was mainly concerned with the encoura-
oy expleddhon

gementAof the country's mineral resources, it viewed the

favourable inducements for agricultural development as a

source of investment in the mining sector. Further, it was

felt that such inducements would also sustain the railway

system as they would yield additional revenue from expanded

use of transport services.,

Accordingly, the B.S.A. Company made full use of its autho-
rity to appease the European agricultural investors. The
Company by means of a series of treaties in the 1890's with
native chiefs, had secured land rights over the entire terri-
tory except Barotseland. For this reason it felt it had the
power to alienate any land outside Barotseland to European
settlers, and Africans occupying such land were obliged to
move.> The basis for this power, however, was doubtsful.

It was not until the passing of the Northern Rhodesia Order-
in—Council5 of 1911 that the power to alienate land was
given to the Company. The said Northern Rhodesia Order-in-
Council provided that '"'the Company shall from time to time
assign land to the natives inhabiting Northern Rhodesia as
tribes or portions of tribes and suitable for their agri-
cultural and pastoral requirements, including in all cases,
a fair and equitable portion of springs or permanent water."

Making use of this power, the Company created Reserves for
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Africans, where numerous problems were later encountered.
One of the basic problems related to the poor state of the
soil that was allocated to the Africans. As Robert Baldwin7
points out only 7 percent of the native Reserves and Trust-
lands could be termed '"good" for agricultural crops. In
addition, only 27 percent of this soil was "cultivatable.,"
Indeed, the fact that Reserves and Trustlands constituted 94
percent of the entire area of Northern Rhodesia served to

emphasis their lack of fertility.9

European farmers on the other hand, obtained very fertile
land on the payment, sometimes of a ridiculously low rent.1o
Additionally, the Company offered numerous other inducements

to them. These included the following:-

1. free grants of land along the line of rail,
2. free baggage and agricultural equipment from Capetown

and Johannesburg to a maximum of one ton (were allowed)

in addition to thirty porters for each prospective farmer,
3e free feed for the first year,

L, thirty free heads of cattle for a period of five years.

There was also in existence, the official policy that only
European farmers would supply all the agricultural products
required by the mines, This policy was a follow-up to an
earlier one of supplying the African workers with food as part
of their Wages.11 These policies amounted to a camouflage or
machinery for ensuring the expansion of the market forgEuro-

pean products. They also served as an inducement to
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commercial copper mining which is identified with the
arrival of the Company (the B.S.A. Co.) in the late 19th

Century.12

It may be noted that despite the non-availability, at that
time, of incentives, a number of Africans managed to increase
their crop output, but even that achievement was not comple-

mented by the Government.

To thwart the efforts of the African farmers even further,
another incentive was introduced in favour of the Europeans.
This incentive related to quotas and prices of produce., The
produce of the settlers did not only fetch the highest quotas

in terms of market allocations, but also the highest prices.1

Similarly, the purpose of the govermment in avoiding to tax
the European population to meet the administrative cost in
African areas can also be treated as an incentive to the
settlers. Cheap labour was also ensured for the settlers by
means of taxing Africans who were in turn forced to seek

paid employment in European concerns,

3¢1¢« (b) The Colonial Government Inducements.

The takeover of administration in 1924, by the colonial
office did not produce beneficial conditions for the Africans
since the settlers always managed to secure favourable deci-
sions from the government, The colonial govermnment for

14

instance followed the same policy on native taxation. In

the areas of Agriculture the Maize Control Ordinance of 1936
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was enacted to establish a Maize Control Board and to give

it (the Board) the power to purchase and sell maize at fixed
prices. African products were allocated first one quarter of
the internal pool while three quarters went to the Europeans.
Similarly, the Cattle Control Ordinance of 1937 was enacted
to give the European farmers an advantage over their African

counterparts.

Again in the early 50's the government came up with what is &
really an incentive for the non-mining expatriste investments.
In 1950, Mr Roy Welensky who was a member of the executive

council, proposed in the legislative council thus:-15

"that time was opportune for the govermment to take

the initiative in establishing a Finance Development
Corporation for the purpose of assisting and establie -
shing industry and business in Northern Rhodesiaj

that private enterprise should be invited to partici-
pate, but should this not materialise, Government
should proceed to establish such a corporation with

a capital of £250,000",

In response to this call the government agreed to establish
the corporation in two stages:-

(1) An Industrial Loans Board was to be set up first

(ii) Subsequently, its activities were to be absorbed by

the corporation.

The said Industrial Loans Board was established early in

- .- 16
1951 with the following as its objectives:

(i) to assist industry (the word "industry" was to

include all forms of production and processing, but
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not the farming industry for which financial assis-
tance was provided under other arrangements) with
capital for varying purposes of development, inclu-
ding the financing, of fixed asserts, the installa-
tion of new or labour saving plant and equipment and

the provision of working capital.

(ii) to render such assistance only in cases when other
existing means of assistance are not available on
reasonable terms, and for such time as may be nece-
ssary to achieve the object for which the aid has

been given,

It is submitted that the creation of the Loans Board was
indeed an incentive to expatriate investors, for it was
not until 1955 that a similar scheme was set up to assist
African businessmen.17 Under the later scheme, some
£15,000 was made available in the form of a Revolving
Fund operated from the office of the Director of Coopera-
tives and African Marketing and administered by a Central
Committee, In short, the policy of the colonial govern-~
ment can be summed up in the statement of an elected
BEuropean Representative in the Legislative Council saying,
"The British Empire is primarily concerned with the
furtherance of the interests of British subjects of
British race and only thereafter with other British

subjects, protected races, and the nationals of
other countries, in that order,"18
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3«1e (c¢) The Federal Government Inducements

The privileged position of the European investors was
boosted even further in 1953 when the Federation of
Rhodesia and Nyasaland was born. Under the Federal
constitution it was provided that certain matters guch
as commerce and industry, were to be the exclusive res-

19 The Federal

ponsibility of the Federal Government.
Government was also responsible for European education
and agriculture.20 Clearly, therefore, expatriate
investors were well catered for. Thus in respect of the
said commerce and industry portifolios, the Federal
Government intraduced a federal tariff to protect indus-
tries within the federation. To give more impetus to
this measure, the Congo Basin Treaties which allowed
privileged access of South Africa goods to the market in

1

Northern Rhodesia were abolished.2 In their place a

Customs Union of the three federal partners was esta-
blished. This was intended to widen the market for

manufacturing industries within the three territories

involved.22

For its part, the Northern Rhodesia Government adopted
a policy of assisting private enterpreneurs. This policy

was summed up as follows:~

"The government believes that economic development
should be achieved mainly through private enter-
prise and that Government activity should in
general be limited to providing the best possible
climate for that development, including the pro-
vision of supporting services, such as research
and extension services, as well as the

. 2
maintainance of stable government." 3
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Although Southern Rhodesia dominated in all industrial
activities and dumped finished products in the markets of
her federal partners, the formulation of all the foregoing
arrangements should be viewed as amounting to an incentive

to foreign investors.

%+2+ Post-Independence Inducements

With the attainment of independence in 1964, certain
changes were introduced in the investment system.

(a) The White Paper on Industrial Development 1964
and 1966

The new African govermnment, as early as 1963
planned a new industrial policy. This policy
was finally adopted in 1964 and published in a
"white paper'" of October, 1964.24 The main

emphasis was laid on the need for the partici-

pation of the government in industry.

The government however, elected to create conditions
that were conducive to industrial development by
private investors. The govermment's other role was
to make plans as well as to give directives regarding
the areas requiring development. It was only when
there was a specific feason for not leaving the job
in private hands that the government was to be dire=
ctly involved in industry. For the most part there-
fore, the government devoted great efforts to provi-
ding an attractive climate for the investment of pri-

25

vate capital in the country.
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The basic principle bghind’the government'!s entire
industrial policy was to support industries which made
a contribution to the development and diversification
of the economy. For this reason, the government centred
its strategy around the need for increased production in
manufacturing and agriculture, which it was hoped would
make the country's economy less dependent on a single
export commodity-copper. In line with this policy, the
government allocated a lot of benefits to industriesz2
(1) that contributed greatly to the country's self-
sufficiency in consumer goods,
(2) that contributed to the reduction of imports;
(3) that facilitated the saving of foreign exchange
(4) that are labour intensive and contribute signifie-
cantly to the reduction of unemployment and to the
development of people's skills,
(%) that lead to the establishment of other industries,

(6) that are established in rural areas.

The other criteria for allocating incentives related to
the scale of the industry in relation to the size of the
local market, the competitive ability of the industry

and efficiency of the industry including the experience

of its management, and the quality of the product.2

It can be deduced from these conditions that the nature of
the official incentives varied with the importance of the
industry concerned. The incentives that the government

outlined are stated below:=-
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Tariff Protection

The first incentives took the form of tariff
protection. This type of meansure was contained

in the Customs and Excise Act,28 The intention

of the authorities in providing this kind of pro-

tection was to facilitate duty-free entry or entry
at low rates of duty for raw materials and capital
equipment required for industrial purposeso29 The

Act also contained some Anti-Dumping provisions.

The purpose of such provisions was to protect
businesses setting up in the country against the
dumping of low priced goods on the Zambian market
by non-resident firms.zo Another incentive known
as a "shut out'" was also provided. This provided
protection to certain investing firms that proved
they required the whole of the local market for
their products so as to enable them to realise
reasonable returns from their investments. The
effect of this incentive was, therefore, to keep
out of the country goods of similar nature to

those being protected.
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The govérnment could grant "shut out" protection where

the applicants proved that:-

(1)

(ii)

they would be able to supply the whole market
requirements of the products concerned.
the range and quality of their products was sui-

table to the needs of the local market.

The government also reserved for itself the power to

control the prices of the products of firms granted the

"shut out" protection as well as to 1ift or reduce the

protection whenever it saw it fit to do so. Suffice to

mention that in all cases where protection is sought

industries must apply to the Tariff Advisory Board which

in turn recommends to the government regarding the

granting of protection. No statistics are available

to demonstrate the number of industries that have so

far been accorded these benefitse

2e

The Income Tax Laws

Further incentives were guaranteed through the
enactment of tax laws. The Pioneer Industries
(Relief from Tax Act of 1965) was the first of
these laws. The cardinal aim of this Act was to
provide income tax relief on the profits of pioneer
companies for a period of from two to five years.
This Act was not Zambia's own invention for Acts of
similar nature are known to have existed in various

other developing countries before.31 Its provisions

were carefully tailored to shit its purposes. For
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example, it provided that, when an industry was
granted pioneer status, it stood the advantage
of being exempted from payment of tax for an

initial period of two yearse.

Subsequently, if before the end of that period the total
capital expenditure of that industry exceeded KS0,000,

the period of relief céuld be extended to cover a third
year. And if, during the second or third year the total
expenditure went beyond the K100,000 mark, the period of
relief would be extended to five years in all.32 Relief
however, could not be granted indiscriminately to anybody
who applied for it. It was to be selectively granted
solely at the government's discretione. This is so because
the government wanted to ensure against granting expensive
protection to industries whose contribution to the economy
did not justify it. It may be noted that although the
intention of this legislation was to limit relief from
income tax to new (pioneer) industries only or to those
which were not carried out in a commercial fashion,33
this was not in fact so. The Act did not only provide
tax exemptions to the new industries alone, but also
provided protection to already existing ones. For this
reason, it is submitted that the title of the Act, viz

Pioneer Industries (Relief from TAX) Act is a misnomer.
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Another set of incentives relating to the sphere of income
tax were provided by the Income Tax Act(Chapter 668 of the
Laws of Zambia)e. This legislation permits investors to
deduct normal revenue expenditure incurred wholly and
exclusively for business purposes : . in producing business

3k

income. It also provides for a#% allowances in respect
of expenditure incurred on plartand machinery, buildings,
p&tents, copyrights, trade marks, research, double taxa-
tion, passages and pre-commencement expenditure.

There were many more inducements that the government
offered in line with their industrial policy. Thus for
example, despite the declared policy of Zambianisation,
it was resolved that no unreasonable obstacles were to be
placed in the way of work permits for the foreign staff
that would be needed by those industries that satisfied
government industrial prioritiess The government also
adopted a policy of maintaining a very liberal exchange
rate and regulations. Thus, subject only to the produc-
tion of the appropriate documentary evidence, investing
enterprises were permitted to remit abroad profits, divi-
dends and interests. They could also be granted per-
mission to repartriate capital brought into Zambia toge-
ther with increases in that capital arising from their
operations., The objectives for these liberal regulations
were two-fold. First, it was intended to instil confi-
dence among the expatriate community and external jnves-

tors, and secondly, it was to allow them not only to
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invest more of their profits in the country, but also for
some of them to acquire Zambian citizenship and identify

themselves and their enterprises with the country.35

(b) Articles 18 of the Constitution

In 1969, following the economic reforms of 1968, Article
18 of the constitution was amended., Under the old enact-
ment, property could not be compulsorly acquired save for
the payment of compensation and only if public interest
so required. Furthermore, the proprietor of such pro-
perty was entitled to automatic remittance of his compe-

36

nsation if he was a foreigner,

The provisions of Article 18 were viewed as an impediment
which the colonial administration had inserted in the
constitution with the intention of protecting British

37

interests. An historical review potrays also the impre-
ssion that, the inclusion of Article 18 in the independence
constitution emanated from the B.S.,A. Company's claims to
rights over Zambia's minerals. The British govermment was
no doubt sympathetic to those claimse. This can even be
seen from the insistence by the British government on
negotiations between the incoming government of President
Kaunda and the Company instead of taking the new govern-
ment's view that the mineral rights claims were doubt§ful.
Similarly, the delay in bringing to the new government's
attention the new draft constitution while knowing that

it contained in Article 18 provisions which were favour-

able to the Company can also be viewed as part of the ploy.
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But since the provisions of Article 18 did not relate

specifically to the mineral rights, it can be said that

the effect of that enactment was to protect other foreign

interests and, therefore, served as an inducement to the

then existing as well as future investors. The said

article provided as follows:

(a)

(b)

No property of any description shall be compul-
sorily taken possession of, and no interest or
right over property of any description shall be
compulsorily acquired, except where the following
conditions are satisfied; that is to say -

The taking possession or acquisition is necessary

or expedient -

(i) in the interest of defence, public safety,
public order, public morality, public health,
town and country planning or land settlement; or

(ii) in order to secure the development or utilisa-

tion of that, or other property for a purpose

beneficial to the community; and

Provision is made by law applicable to that taking

possession or acquisition -

(i) for the prompt paymenﬂof adequate compensation;
and

(ii) security to any person having an interest
or right over the property, a right of access
to a court or other authority for determination
of his interests, or right; the legality of the

taking possession or acquisition of property;
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interest or right, and the amount of any
Compensation to which he is entitled, and
for the purpose of obtaining prompt payment of

that compensation.

Under Article 18(2), any person receiving compensation
under the provisions of the Article was entitled to remit

38 the

it abroad. By means of a constitutional amendment,
said Article 18 was repealed. The new enactment empowered
the govermment to compulsorily acquire individual property,
the only requirement being that such requisition must be
authorised by an Act of Parliament and that compensation
must be paid. Where a disagreement arises in relation to
the compensation, the National Assembly is empowered to

determine the amount and the amount so determined cannot

be questioned in any court.

The new Article omitted the provisions of the previous
Article 18(2) in respect of remittance of received compe~
nsation. The new provision leaves room for the applica-
tion of the Exchange Control Regulations so that any
compensation received for compulsorily acquired property
would need exchange control peimission before it can be
remitted out of the country. As Mulwila submits on this
subject, this omission was a deliberate attempt to

. s .. 39
encourage reinvestment within Zambiae
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The 1969 constitutional amendment also made a proviso in

respect of share acquisition in companies., It provided

under Article 18(2)(r) that:
Nothing contained in or done under authority of any
law shall be held to be inconsistent with or in
contravention, of subsection (1) to the extent that
it is shown such law provides for the taking posse-
ssion or acquisition, of any property or interest
therein or right thereafter by way of the acquisi-
tion of shares, or a class of shares, in a body
corporate on terms agreed by the holders of not

less than nine-tenths in value of those shares or
that class thereof.

This proviso was intended to enable the government to
acquire shares of minority dissentient members of corporate
bodie:s.l+O The new enactment should nonetheless be viewed
as not being very different from its predecessor,

It should rather be viewed as an inducement. Taken
against the background of nationalisation which all foreign
investors fear, an enactment which provides for compensation

and negotiation as this one is indeed an incentive,

Again to quote John Mulwila, "the new procedure of acquisi-
tion is basically contractual and therefore, must be disti-
nguished from compulsory acquisition procedure." He further
states that, if the new procedure is not evoked, lawful

acquisition of property by the government is not possible.

(¢) Changes in Mineral Taxation

The mining industry was not left out of these encouraging
gestures. In 1969, the government changed the taxes

affecting the holders of mining rights. It discontinued the
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dreaded royalty and export tax systems and introduced the
mineral tax which has since been functioning side by side with

the income tax system.

The dislike for the old system of taxation arose as a result

of a tax formula which exacted a royalty tax of 13.5% on the
L2

price of copper less than K16.,00 per long ton produced.

This tax formula which was intended to eliminate royalty when

the price of copper was low was a continuation of the 1930's
43

system which was established when the prices were high,

It bore little relation to the cost of production and trans-
portation. In 1966, for instance, the cost of transporting
one ton of copper was a‘&SO.OO.Lﬂ+ The cost of production which
varied from mine to mine due to variations in ores and other !ﬁ’”
technical factors was ignored. These factors included the
drainage which involved the removal, for instance, of 62.82

million gallons of water at Bancroft everyday while the

Chambeshi mine only drained 1.60 million gallons per daye.

Similarly, Bancroft needs 1,653 thousand cubic feet of air
whereas Chibuluma needs only 491 thousand. In short, as a
tax on production the royalty constituted a direct operating

cost and reduced tremendously the rate of return on investment.

As indicated above, the other type of tax was the export
: 't:axol+5 This was introduced in 1966, when the producer price
was abandoned, with a view to enable the government to bene-

fit from the ensuing high rate of profits. Although the

export tax was charged on exports, it was in fact a tax on

production since nearly all minerals produced in Zambia are
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exported.

Even the exemptions that were provided by the income tax
Acts,b'6 (which provided for the third type of taxation),
were rendered insufficient because of the said royalty

and export tax systems. These exemptions related to cer-
tain expenditures that were incurred on exploration and ini-

tial mining operations as well as depletion allowances.

The mineral Tax Act, therefore, introduced changes in the

taxation formula and also provided a number of other ince-
ntives. Under section 7, mineral right-holder is entitled
to a refund of mineral tax in respect of any prescribed
period if the average income is less than 12 percent of the
average equity in that period. Although this does not seem
to appease most mining investors, the government believes
that the refund system is of great incentive value both to
potential and existing investors, its exact value being

dependent on the debt equity ratio of the initial investment.

The government also introduced some allowances in respect
of capital expenditure. Starting from April, 1975 all new
mining ventures were allowed to off~set capital expenditure
against taxable income in the year in which the expenditure
takes place. As for older mining companies, their capital

allowances gre determined according to the length of time

they have been in production but all of them are allowed
a 100 percent immediate deduction.47 The Income Tax Amend-

ment Act of 1970 also allows a deduction against both the
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mineral and income taxes.

(a) The Investment Disputes Convention Act, 1970

The enactment of the Investment Disputes Convention Act

(No. 18), 1970, whose effect is to make Zambia a member of
the International Centre for Settlement of Investment
Disputes (ICSID), is also an incentive to foreign investors.
The ICSID is an autonomous body established under the World
Bank Convention for the Settlement of Investment Disputes

b9

between States and Nationals of other states.

The enactment of the Act in 1970 was necessitated by the
Government's move to take over 51 percent equity in the
mining companies. While it was possible to settle all the
disputes arising between itself and the mining companies
under the auspices of the International Chamber of Commerce
(ICC) based in Paris, the government declined to endorse
such an arrangement, which had been earlier adopted under
the ZCBC Management Agreement between INDECO and BOOKER

(Zambia) limited.50

The government's change of mind in the subsequent agree-
ment(s) arose from its conviction that the ICC was a capi-
talist institution that has no sympathy for capital impor-

51

ting third world countries, Under the take-over agreements
for the mining companies, therefore, the ICSID was to be the

centre for settling all disputes arising in future.
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But states wishing to submit to arbitration under ICSID
must first accede to the ICSID convention by signing and
ratifying it. As Zambia had not by that time acceded, her
commitment to the take-over agreements obliged her to
sign and ratify the convention. Hence, the enactment of

the Investment Disputes Convention Act, 1970.

By virtue of this Act, foreign investors should feel
encouraged to invest in Zambia, so long as they are able
to secure government agreement to settle arising disputes

under the ICSID auspices.

Where consent by the govermment to subject its agreements
with foreign investors to the jurisdiction of ICSID is

obtained, the Zambian court will have power (according to
the Act) to enforce the results of any arbitration award

52

made by the ICSID. In this respect, the enactment of
the Act in 1970 can be seen as an inCentive, However,
investors who are Zambian cannot invoke the Act against

the Zambian Government, as they are not nationals of other

statese.

(e) The Role of Indeco

Another major instrument in the government's efforts to
industrialise was the Industrial Development Corporation
(INDECO). This Corporation is a government owned company,
whose goal has been to spearhead the implementation of the

government's policy of industrialisation. 1In its role as
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a principal govermment instrument for the administration
of the industrial policy, INDECO is empowered to apply
government funds to upcoming industries in the form of
loans and equity. It is also empowered to provide such
other things gs factory buildings and initial capital for
new industries. In the words of Anthony Martin, "its
primary objective has been to provide financial support for
private projects which it judged to be economically viable"?3
It also looks after industrial promotion at home and abroad.
Its other responsibilities involve the conducting of feasi-
bility studies, offering technical and economic advice to

prospective investors as well as advising the government on

the needs of industry.

Unfortunately for Zambia, despite these incentives and
liberal policies and laws, there have been no foreign inves-
tors (except those already dominating the economy) queuing
anxiously to be given a chance to bring their money and

skills into the country.5

(£) The Industrial Development Act, 1977

This unfortunate rebuff by potential investors has not,
however, deterred Zambias from her course of inviting inves-
tors. Thus, despite the country's concern for foreign
domination of the economy, it was still felt imperative to

enact a more promising Act to achieve full investment. 1In

1968, while announcing the Mulungushi Economic¢ Reforms, the

President promised to enact a Foreign Investments
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Protection Act. Accordingly, the President said that this
Act would provide that, "a foreign controlled company which
is to be established here from a certain date may get a
certificate from the government which will guarantee among
other things that due dividends and interest payments on
foreign capital may be remitted abroad, that repatriatiSh
of capital brought in from abroad will be allowed, that no
expropriation will occur‘for a set number of years, that
any nationalisation thereafter will be at a fair valuation,
the method of which shall be laid down in the certifiCate."55
Tt was not until nine years subsequently (in 1977) that such
an Act was passed under the title, "The Industrial Develop=~
ment Act, 1977."56 It took so long to enact this legisla-
tion perhaps because the country was still fearful of foreign
domination of the economy and wanted to give the newly taken
over industries a chance to deliver the expected results.57
Another reason could be that by 1977, the Reforms had proven
to be a failure with the country's economy falling to a
very low level and the external debt over-shooting the
K500 million mark.58 It appears that a serious appeal for

foreign capital had then to be made. Hence the enactment

of the Industrial Development Acte

(g) The Main Objectives of the Act

The Industrial Development Act basically contained a pack~
age deal of incentives for foreign private investors. The

preamble to the Act in fact puts the Act's objectives more

succinctly.
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It provides as follows:-

"An Act to provide for the licensing and control of manu-
facturing enterprises, to provide incentives for invest-
ments, to regulate the making of contracts relating to the
transfer of foreign technology and expertise to enter-
prises operating in Zambia, and to provide for matters
connected with or incidental to the foregoing."

The Act is also an attempt to:-59

(a) reduce the country's reliance on foreign
capital equipment and raw materials, foreign
technology, managerial and technical skills.

(b) promote an export sector for finished goods as
opprosed to primary products,

(¢) distribute equitably the benefits of industrial

development.

The Act is divided into five parts. The most important
parts for our purposes are parts two, three and four.
Under part two dealing with the issue of manufacturing
licences, the most important factor is that the Minister
of Commerce and Industry is empowered to regulate all
matters relating to the manufacturing of products. He
had power to approve or reject applications for manufac-
turing licences, subject only to a conditional right of
appeal that the Act stipulates for the applicant.6O Any
person wishing to manufacture any product is obliged by
provision of the Act to obtain the required licence.

Additionally, any application for a licence is required
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to include such specifications as the description of the
product, place of manufacture as well as other information

to describe the feasibility of the whole industry.

Under part three fall provisions relating to agreements

for the transfer of foreign technology and expertise,
Section 15 in particular provides for conditions which

must be observed in every technology transfer agreement,
These include the reasonableness of the royalties to be
charged, the provision of technical personnel as a preco-
ndition for the lawful transmission of technical assistance
and the provision of comprehensive instructions in English.
Section 16 outlines conditions which cannot be contained in

an agreement for technology and expertise transfer.

Thus, it is prohibited, for example, to put restrictions
on the use of competitive techniques, or on the manner of

sale of productse.

Part four deals with industrial incentives. Under Section
18 certain criteria are given by which priority industry
status may be determined and offered. Such factors as the
maximum utilisation of domestic raw materials, production
of intermediate goods which are used by other industries,
diversification of the industry's structure, creation of
substantial opportunities for permanent employment, impro-
vement of domestic industrial skills or fostering the

development of domestic technology and the promotion of
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industrial development in rural areas form the basis of the

the said criteriae.

When declared a priority industry, the enterprise concerned

may enjoy the following benefits:--61

(a) preferential treatment with respect to government
purchasing.

(b) Preferential treatment with respect to the granting
and processing of import licences.

(¢) rebates on customs duty payable on capital equipment,
raw materials and other intermediate goods where:-
(i) in the case of capital equipment, labour inte-

nsive techniques of production are not a viable
alternative,
(ii) in the case of raw materials, they are not
available from domestic sources of supply.
(iii) in the case of intermediate goods, they do not
inhibit the creation of domestic value added.

(a) relief from sales tax in respect of the items des~
cribed in paragraph (c¢) subject to the provisions
of the said paragraph.

(e) relief from Selective Employment Tax, for such
periods as the minister responsible for the admini-
stration thereof may prescribe,

(£) relief from income tax in such manner and for such
period as the minister responsible for the adminis-

tration thereof may prescribe
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Separate incentives are provided for exporting enterprises,
enterprises providing training faéilities for Zambian
citizens, enterprises which are set up in rural areas,
enterprises utilising foreign investment and enterprises
carrying out research and development programmes.62 Even
the foregoing incentives contained in the Industrial
Development Act have unfortunately not attracted as many
investors as was anticipatede In its Economic Report of
1979, the National Commission for Development Planning co-
nfirms this situation. According to the Report, the Ministry
of Commerce and Industry issued 269 manufacturing licences
in 1979 to the private sector. Out of these, 12 licences
were for new enterprises while the remainder were renewals
or additionals for already existing enterprises. There were
only two to three enquiries about investment in Zambia, but

63

no manufacturing licence was issued to any foreign investor.

3,4, Conclusion

It is clear from the foregoing that at various times during
Zambia's development some form of investment climate has been
striven for. It is also clear that the post-independence
attempfs have giveﬁ more legal assurance, without discrimi=-
nation based on colour, to all would be investors.

The efficacy of these Zambian measures will be examined in

Chapter Six.
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CHAPTER FOUR

LEGISLATION ON SPECIFIC FOREIGN INVESTMENTS

In addition to the legal facilities outlinedfin the previous
chapter, the government adopted other measures to cover
specific investments. The investments so covered related
mainly to loans, stocks, debentures and other bonds that the
government acquired or authorised for certain development
projects. This practice by the govermment stretches back to
the colonial period. For most part the govermnment has con-
fined its role to giving guarantees for some of the loans,
stocks, debentures and bonds. Occasionally however, the
government has acquired the loans itself and transferred
them to the authorities that manage the projects in question.

Some of the projects where these govermment measures have

been applied are discussed belowes--

4,1, The Rhodesia Railways

The Rhodesia Railways were constructed and operated by the
British South Africa Company in the three territories of
Bechuanaland, Northern Rhodesia and Southern Rhodesia. The
cost of running the system, however, proved enormous as the
volume of traffic increased. It was, therefore, decided to

minimise this cost by running them as an indivisible whole.
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Even this undertaking, however, failed to rescue the opera-
tions of the railway system, the reason being that with the
increased volume of traffic there arose an obvious need to

expand the system and to replace worn out equipment.

As Bechuanaland and Northern Rhodesia could not come to the
rescue of the railways in relation to the said expansion
programme, Southern Rhodesia was entrusted with the respo-

nsibility of raising £30.000,000 for that purpose.

Following this step an Act known as the Southern Rhodesia
Railways Act of 1949 was enacted.2 Under the provisions of
that Act, the property of the railways became vested in a
statutory body set up under the legislation. The statutory
body was divided into two entirely separate parts. The

first part comprised the Higher Authority which was entrusted
with the task of governing the system, while the second part
was known as the Board of Management and its responsibili-

ties related to the operations of the system.

The other two countries of Bechuanaland and Northern
Rhodesia, however, retained some obligations towards the
railway system by reason of their affiliation to the sta-
tutory body. The Higher Authority as early as 1949 adopted
a programme of action aimed at improving an increasing
traffic facilities of the railway. As the Authority itself
had no funds to implement the programme, the governments of

the three territories were obliged to assume their duties
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as outlined in the agreement., Between 1949 and 1950 they
all passed laws to encourage the investment of certain
pension funds in the railways development programme. In

Northern Rhodesia, an Ordinance called the Rhodesia Railways

Loans (Guarantee) Ordinance, 1950 - was enacted by the

government guaranteeing that the loan or loans made by the
trustees of the pension funds for the railway employees

would be repaid. These pension funds amounting to £5,750,000
together with other loans and funds that were available were

to form the development capital for the programme,

Again within 1950 itself, the Specific Loan (Rhodesia

Railway) Ordinance, 1950 was passed to empower the territory's

Governor to invite investors by way of issuing debentures

or stocks amounting to the sum of seven million five

hundred and forty thousand pounds sterling (£7,540,000) for
a specific capital development of the railway system. It

is not known whether these debentures or stocks were
actually obtained. Suffice to mention that by reason of
that ordinance the commitment of the govermment to the safe-

guarding of the interests of the investors was assured.

In similar manner, the Govermnor was also authorised by the

International Bank Loan (Rhodesia Railways) Ordinance, 1952

to raise by means of loan from the International Bank a
sum not exceeding five million pounds sterling (£5,000,000)
for certain other purposes in the railway programme, By

the International Bank Loan (Approval) Ordinance, 19535,
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the loans agreements envisaged in the international bank
loan (Rhodesia Railways) ordinance, 1952 were approved.
The Governor raised a loan of fourteen million dollars
(814,000,000) in the currency of the United States which
was the equivalent of the sum indicated in the 1952 ordi-

nance.,

The commitment of the government to guaranteeing these
investments clearly provided inducement and safety to the
investors. Some of the guarantees were wide ranging. This
can be seen, for example, from the provisions of the Rho-
desia Railways (Guarantee) Ordinance,y 1950 which provided as

follows:-

Te Under section 4, it was undertaken to guarantee
repayment of the loan together with interest thereon.

2. The trustees of the pension funds were indemnified
against any claim for breach of trust or loss of trust funds
(see section 8). Similarly, by obtaining a guarantee
from the United Kingdom government in respect of the
International Bank Loan, the government assured the
investor of the safety of its money. The investment
would not have been forthcoming if the United Kingdom
which was a member of the Bank and at the same time
responsible for the administration of the territory

did not provide such guarantee.
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L,2. The ZIMCO Loan Stock and Bonds

In 1970, while negotiations for the take-over of the mining
companies were going on, the government formed ZIMCO.

This corporation is owned by the government through the
Minister of Finance, who had owned the majority of shares
in INDECO, before the latter was made a subsidiary of ZIMCO.
The arrangement was that the Minister transferred all his
shares in INDECO to ZIMCO in exchange for an equivalent

shareholding in ZIMCO.9

ZIMCO created MINDECO through which it held 51% equity in
N,C.C.M. and R.C,M., the two mining companies that were
formed after the mines were taken-over, 1In consideration
for the 'A' shares that ZIMCO, through MINDECO was allé&ed,
it (ZIMCO) agreed to create a Loan Stock and Bonds in
favour of the minority shareholders in the mining companies.
The loan stock and bonds signified ZIMCO's indebtedness to
the mining companies.10 The loan stock represented the
long term payments due to N.C.C.M. It carried an annual
interest rate of 6% and was known as the "ZIMCO Loan Stock
1982, 1982 being the year of maturity. Similarly, the
bonds represented the long-term payments due to R.C.M,

They bore 6% annual interest and were known as the "ZIMCO

Bonds, 1978" to signify the year of maturity.

The above arrangement came about due to lack of compensation

money on the part of ZIMCO and the govermment. Referring to
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the Mining Economic Reforms which he had just announced,

President Kaunda11 said:
Meeeeeseee I intend to leave it to INDECO to nego-
tiate the value and terms of payment, but again I
want to make it clear that what INDECO will pay is a
fair value represented by book value. At the same
time, I want to make it clear that the government
has no money to pay as deposit against these shares,
it also cannot afford to release part of the mineral
tax or income tax in payment for these shares .ececee
INDECO will therefore, have to negotiate payment out
future dividends bearing in mind the advantage the

shareholders derive from associating with the state."”

The other reasons one can give for the government's acce-
ptance of the loan stock and bonds arrangement are of

course those relating to the need to retain the necessary
skills through foreign involvement in the mines as well as
ensuring cooperation of RST and ACC (the mining companies that

were in operation before the take-over) in future undertakings.

Both the loan stock and bonds were unconditionally guaranteed
by the government of Zambia and they carried its full faith
and credit so that RST and AAC would have a legal right to
demand payment directly from the government in the event

that the flow of dividends from N.C.C.M. and R.C.M. to

7ZIMCO was so small that ZIMCO could not service its loan

stock and bonds.
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RST and A&C also managed to get the government to agree to
guarantee such payment in U.S, dollars to avoid problems
that are often attendant to a less acceptable international

currency such as the Kwacha.

Although the government's acquisition of 51% shares in
major enterprises was not really on the authority of legis-
lative or executive measure,]2 the Mines Acquisition (Special
Provisions) Act No. 28 of 1970 acknowledges the validity of
the "Master agreements" between RST, AkC and ZIMCO, thus
affording the much n€ded confidence and inducement to them

as foreign investors.

Indeed it can be argued that the exemption of the two
mining companies from paying taxes on the purchase price
and on profits realised from the disposal of their holdings
was aimed at potraying the government's image as not being

13

opposed to foreign investments. This was, therefore, an
incentive. Similarly, by allowing the companies to transfer
certain assets and the purchase money free of foreign ex-

change .‘r‘estrictionts,’”+ the government was potraying itself

as being flexible.

L,3 The General Loans Mediobanca

Soon after independence the government identified the fact
that self-sufficiency in energy was the lifeblood of a
modern nation and that the development of industry is

dependent on the availability of fuel and electricity.



- 79 -
It, therefore, set itself on a course of setting up faci-
lities that would make the supply of energy assured. This
course was enhanced even further by the realisation that
it was vital to have an unhampered supply of petroleum
products to Zambia completely free from the sources of
supply from the South, which by reason of its hostile
policies had began to make it difficult for Zambia to re-
ceive her fuel supplies.15 The demand of the international
community to economically isolate Rhodesia after its U.D.I.
had also necessitated the need for self sufficiency in

energy.

Between 1966 and 1967, therefore, the government undertook
to develop a pipeline from Dar-es-salaam to Ndola in conju-
nction with the Tanzanian govermnment., A company called

Tazama Pipelines Limited was set up by the two governments to

promote their economic independence in the gphere of energy
supplies. The Zambian government owned 67% interest in the
company while the rest went to the government of Tanzania.1
The Zambian government interests are currently vested in
ZIMCO which took over from the now defunct Zambia Energy

Corporation Limited.

The necessary funds for the construction of the pipeline
were however, scarce. The govermment was, therefore,
authorised through an Act of Parliament to borrow money
from Mediobanca Banca di Credito Finaziaro S.P.A. for the

project.17 This money was transferred to the Tazama
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Pipelines Limited which also agreed to service the loan.

The Zambian government however, guaranteed that in the event
of failure by the pipelines company to service the loan, it
(the government) shall repay an equivalent of its interest
in the project. Section 4 of CAP 642 provided therefore,
that there shall be a charge on and paid out of the general
revenues of the Republic such money as may be necessary for

the repayment of the principdt sums as well as the interest.

The Kafue Hydro-electric scheme was another project that
was promoted for the purposes of making the country self-
sufficient in energy. The main contract for the executibn
of the scheme was awarded to Energoprojeckt of Yugoslavia.

Under the Loans (Kafue-Gorge Hydro-electric power project)

Act CAP 643, the government was authorised to borrow money

for the construction of a power station and other necessary
facilities at the Kafue Gorge. Under section 5 of the Act,
the government guaranteed repayment from the general revenue

in the event of failure by the operators to service the loan.

L,4  Comclusion

We have discussed only a few of the specific investments
that the government has authorised for development purposes
in Zambia. Clearly, the effect of these government measures,
namely the guarantees, loan stocks, bonds and debentures
were to give inducement to investors. They made investors

feel that the safety of their property was assured.
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FOOTNOTES

Northern Rhodesia Legislative Council Debates, 7th
September to 16th September, 1949,

For more details regarding the connection between the
railway syétem and the individual territories reference
may be made to 1949 debates referred to above.

Northern Rhodesia lLegislative Council Debates of 31st
May - 24th June 1950, p. 441,

A Federal Act known as the Rhodesia Railways Loans

(Amendment) Act, 1955 introduced certain modifications

to the Ordinance, and mgde the Federal Minister of
Finance responsible for guaranteeing the repayment of
the loans. (See Rhodesia Railways (Amendement) Act No.
18, 1955, section 35(4)(1). The Federal Act was further

amended after independence by the Rhodesia Railways

Loans (Guarantee) Act CAP 635 to make the Zambian

government responsible for the repayment of the portion
of the loan(s) that were guaranteed by its predecessors.
The government Notice No. 427 of 1965 and statutory
instrument No. 154 of 1965 made further adaptations

of loans and guarantees by the Zambian government.

They also substituted the old colonial terms including
terms including the name of the country with the new
post indpendence terms.

Northern Rhodesia Hansard No. 75 of 8th November - 20th
December, 1952 p. 1029.

Amended by No. 21 of 1953 and statutory instrument No.

154 of 1965.
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Hansard No. 77, Northern Rhodesia Legislative Council,
16th April - 25th April 1953 p. 175.
Hansard No. 77. Northern Rhodesia Legislative Council
16th April - 25th April 1953 pe 173.
Zambia Industrial and Mining Corporation.

J.M., Mulwila, Parastatal Companies and the Law in

Zambia. (Ph,D Thesis, submitted to the University of
London, 1980 - unpublished) p. 99,

M.L.O. Faber and J.G. Potter, Towards Economic Indepe-

ndence, University of Cambridge Department of Applied
Economics, Occasional Paper, No. 23, 1971, Cambridge
University Press.

Kenneth Kaunda "Towards Complete Independence',

The Matero Speech, August 11, 1969 (Lusaka: Zambia
Information Services) 1969. p. 36.
See also Mark Bostock and Charles Harvey, Op. Cit.

p. 126,

JeMe. Mulwila, Ph.D Thesis Op. Cit. p. 88. The govern-
ment negotiated for 51% shares just like an ordinary
person in an ordinary business transaction; and the
parties had reached settlement in a way that reflected
their respective bargaining strengths.

See section 3 of the Income Tax (Special Provisions)
(No. 2) Acty, 1970.

Mines Acquisition (Special Provisions) Act, 1970,
section 6.

Zambia National Assembly Hansard 8 - 10 1966/67,

Government Printer Lusaka p. 290
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See Republic of Zambia, The Companies Act CAP 686 of
the Laws of Zambia. Form II at the Companies

Registry File No. 4130.

See the General Loans (Mediobanca) Act, CAP 642,
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CHAPTER FIVE

EFFICACY OF INVESTMENT LAWS AND THEIR

IMPACT ON FOREIGN INVESTORS

5.0 Introduction

The foregoing chapters have disclosed that Zambia enacted
several laws to deal with the programme of foreign invest-
ment that was anticipated after independence. The Indus-~
trial Policy of 1964 was the main basis of these laws .
These laws included the now repealed Pioneer Industries
(Relief from Tax) Act, 1965, the tmriff and Anti-Dumping
provisions of the Customs and Excise Act, the Income Tax
rebates provisions of the Income Tax Act (as amended) and
the tax formulae on minerals that are contained in the
Mineral Tax Act. Others are the Immigration and Deporta-
tion Act that contain provisions relating to the admission
of expatriate personnel and the Constitutional (Amendment)
Act No. 5 of 1969 providing protection for individual
property. It is noticeable that the framing of provisions
catering for the interest of foreign investors in these
laws followed the same pattern. Thus, on satisfaction of
the conditions contained in the Industrial Policy such
incentives as exemption from duty or—payment—ef-less duty
or payment of less duty in respect of importing industries
and exemption from paying income tax by approved industries

are guaranteed. Some of these conditions are:
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(1) Maximum utilization of domestic raw materials;

(2) diversification of their industrial structure;

(3) creation of substantial opportunities for permanent
employment;

(4) improvement of domestic industrial skills or fos-

tering the development of domestic technology.

Although most of the foregoing enactments are still in
existence, viz, the tariff, the income tax, employment and
property guarantee provisions, the Industrial Development.
Act, 1977 was a consolidation of many of the provisions of
these laws. For this reason it is felt that a discussion
of the provisions of the Industrial Development Act is
representative of the other enactments wkere these are
similar. Where the provisions differ, however, the indi-

vidual enactments will be discussed separately.

501 Administrative Constraints in the Law

It is quite evident that the Industrial Development Act and
other related laws face certain administrative constraints.
The demand represented in the task of processing individual
applications cannot be under~estimated. Delays are cer-
tainly inevitable. There is also a marked shortage of
qualified personnel in Zambia who can advise the government
on such issues as the amount of rebates to be allowed on
imported capital equipment, on types of technology, or on
the economic and social viability of an industry inclu-

ding alternativesaa In the absence of such skills the
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significance of these laws to the country's economic
development remains negligibles. Taking the case of import
licences for example, it is provided under the Industrial
Development Act that preferential treatment would be granted
to priority enterprises.3 The significance of import
licences to investors is indeed real. Goods cannot be
imported into the country without an import licence., It is
also a fact that an import licence is a prerequisite to re-
mittance of funds outside Zambia in respectof incoming goods.
The process of obtaining an import licence however is a longone.
Before the licence Can be obtained the investor must apply
to the Ministry of Commerce and Industry for registration
as an importer. When the application is registered and
approved, the importer will be furnished with application
forms for foreign exchange, if applicable. With this long
process involved in the procurement of import licences and
the high number of applicants seeking them the benefits of
the incentive is diminished even to a priority investor.
In any case, as J.M. Mulwila and Kaye Turner argue,5 the
incentive relating to prefer~ential treatment in respect of
import licences can only be appreciated when there is a
surplus of foreign exchange to be allocated, DBut when
foreign exchange is in short supply, as is the case now
the incentive will not be as attractive as it is supposed

to be to foreign investors.
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Demonstrably, the Zambian laws accord very wide discretion
to those charged with the duty of administering their pro-
visions. It is stated for example under section 5 of the
Industrial Development Act that the Minister acts in accor-
dance with the dictates of his opinion, In these days of
kick-backs unrestrained actions of officials may lead to the
mortgaging of the country in return for a few personal
benefits to themselves. Ralph Nader had this in point when
he said that "as recent disclosures in the media show, mul-
tinational corporations often buy their way into country
markets by buying off government officials."6 There is
also the fear that potential investors may be put off by
these wide discretions because arbitrariness may appear to
be their natural consequence, The country's investment
reputation therefore, stands to be turnished through these

blanket powers.

Furthermore, as Ann Seidman argues, although the minis-
terial intervention in the area of manufacturing remains
restricted, primarily to such measures as licensing, quotas,
tax holidays and other specific infrastructural projects,
perceived as incentives for stimulating desirable growth
patterns, or inhibiting those contrary to enunciated goals,
the division of responsibilities among the ministers may
create a possibility of conflicting and contradictory

7

policies. Taking her own example, the Ministry of Deve-
lopment Planning is responsible for overall planning,

although no machinery is provided to enforce any decisions
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which it might take. The Ministry of Commerce and Industry
is responsible for implementing import substitution. Its
influence extends to the purchase of machinery, equipment
and supplies for the manufacturing sector as well as
finished goods. The Ministry of Power, Transport and Commu-
nications, on the other hand, is responsible for providing
important infrestructural facilities, which may crucially
determine whether and what kinds of manufacturing projects
‘may be established in various parts of the country. None-
theless, these ministerial activities appear to be inadequa-
tely co-ordinated, and are sometimes even conflicting with
each other, At the planning level this is illustrated by
the fact that the Second National Development Plan reports
on one page that an INDECO subsidiary is to establish eight
units to machine form and burn 160 million bricks, while
on another page it asserts that INDECO'S steel Division
has on hand studies for two large-scale mechanised facto-

ries to produce 160 million bricks.

Indeed conflicting policies and measures are even more
likely to arise at the implementation stage. Anne Seidman
again gives another ministerial example. The Ministry of
Finance is responsible for expanding tax revenues to meet
the government's growing budget requirements, and in recent
years has been seeking ways of increasing tax revenue from
the mines, which produce over half the investible surpluses
available in the economy. The Ministry of Mines, on the

other hand, has been seeking to reduce taxes on the mines
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to induce foreign investors to expand their investments and
increase copper exports. Clearly therefore, the appeal
that these laws are expected to make to foreign investors

is diminished by these inherent contradictions they potray.

5.2 Incentives For Research, Training and Technology

Transfers

Under the Industrial Development Act, certain benefits are

to accrue to investors who incorporate research and training
in their programmes. Not that these are ill conceived, but in
our view the contribution of such incentives is marginal if
not non existent. If anything, these will lead to the
opening up of an avenue for tax avoidance. In the first
place, research is not defined while it can be said that the
government wishes to use these provisions to aid well meaning
and fruitful researchers, it is nonetheless still possible to
some investors to employ these legal provisions to earn exe~
mption for useless compilations. Indeed even under the term

"training" a lot can pass.

A little reading between the lines shows that The Zambian
Legislators and policy makers ignored certain national limi-
tations while formulating their enactments. Under the Indus-
trial Development Act, especially, they incorporated provi-
sions prohibiting what are in common usage referred to as

. s . 10 -
"restrictive business clauses!" ~. Some of these provisions
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require suppliers of technology to furnish practical expla-
nation on the operations of their equipment in clear and
comprehensive English11. Although many countries already
have national or regional treaties on the issue of restric-
tive business practices, they have not succéﬁed in making
them mandatoryqz. The Zambian regulations can therefore be
said to be heading for the same fate, In this regard it is
worthy noting that despite the Industrial Development Act,
the practices it seeks to prohibit are still persistent.
Similarly, suppliers of technology do not always furnish
the required information. Time and again we hear of
machines lying idle because no Zambian can operate them13°
The framers of the Act further ignored the power of inter-
national capital owners and the fact that our law cannot t
transcend national boundaries. The power of technology
owners does not lay in their control of industrial tech-
niques alone but also in their political and financial abi-
1ity to manipulate developing countries. In other words
the "restrictive business clauses' that the Industrial
Development Act prohibits shall still subsist because of

. . . 14
the monopoly position of foreign investors .

Another short coming imbedded in the provisions of the
Zambian law is, in fact, relative to the advanced technology
that obtains in the developed countries. Even if control

was acquired over a given technique or equipment this cannot
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be extended automatically to the incoming ones. Legal
controls enshrined in the technology transfer agreements
and statutes can be overtaken by increased specialization.
In the case of Zambia, the story of Fiat 124 is still ring-
ing in informed minds.15 The said model, whose %%embly
agreements contained provisions relating to assured trai-
ning for Zambians as well as supplies of spare parts was
over-taken by the development of Fiat 131 mirafiori. Those
provisions were clearly rendered irrelevant by this deve-

lopment,

5e3. Tariff Protection Provisions

It has been seen that several provisions have been enacted
promising rebates on customs duties payable on capital
equipment, raw materials and other intermediate goods that
are brought into the country by priority enterprises.

Thus in the cas;icapital equipment, if the enterprise can
show that labour intensive techniques of production are not
viable alternative, the incentive may be granted. Similarly
if an enterprise can prove that local raw materials are not
available or that intermediate goods will not inhibit the
creation of domestic value added it can be granted the
incentive.16 This means when the enterprise is given this
priority status it may be allowed to bring goods into the
country at low rates of duty or no duty at all. The provi-
sions containing this incentive however do not state the
rate of rebate. They show that the rate of rebate can

&

vary in each case depending on the determination of the
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minister - again subjecting the investor to arbitrariness
and the country to possibilities of being mortgaged.

Mr S. Zulu observed in this regard that the investor is
not interested in merely knowing that the Minister may
give him a rebate. He is interested in knowing what rate
of rebate is applicable, to determine his return on capi-

17

tal investment, And in this connection Mulwila and

Kaye Turner have concluded that the fact that the rate of
rebate has not been fixed makes the impact of the incentive
very difficult to grasp.18 Indeed even the promises of
relief in respect of exporting enterprises remain nominal

because the extent of relief takes various forms and is

not ascertained.

SOLI'O

Taxation Laws

There can be no doubt that by taxing international
enterprises that come to invest in their countries deve-

loping countries can secure significant revenues. As

19

Nicholas Kaldor points out, taxes or compulsory levies

provide the most appropriate instrument for increasing
out of resources.

saving for capital formation By redu-

cing the volume of spending,
the resources of the country

up capital assets.

For corporate taxation to be

taxes make it possible for

to be devoted to building

effective in any country

it requires comprehensive and accurate disclosure of
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financial and operational information of the company to

the tax authorities. Such disclosures will in turn enable
the authorities to assess the taxable income. But as

Mark Munansanguao points out, in some developing countries,
company codes are deficient on_the rules of disclosure.

The Zambian Companies Act is given as an example. It does nct
require even domestic companies to submit annual returns,
profit and loss accounts balance sheets or directors!
reports. It is obviously impossible for the tax depart-
ment to accurately assess corporate tax without those
documents. In the case of foreign companies the only
notable requirement is that they should submit an audited
balance sheet.21 With these laxed provisions a foreign
company that scoops a tax rebate or exemption can make a
lot of money. It is, furthermore, well known that the
efficiency of any tax system is not just a matter of appro=-
priate laws, but depends on the efficiency and integrity of
the tax administration. Unfortunately for most developing
countries by reason of inability to secure skilled and
experienced personnel of their own, efficiency and inte-
grity are missing. Therefore to offer such generous tax
rebates and exemptions, as the Zambian provisions do, can
in the light of these administrative handicaps amount to

belittling the importance of taxes to a developing economy.
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The provisions further ignore the over pricing'and other
ficticious claims that foreign investors are renowned to make
for the purposes of making money. Taking the case of tax
exemptions offered in the mining sector, for example, it is
clear that there is room for a dishonest investor to swindle
the government. Section 7 of the Mineral Tax Act which
allows for the refund of mineral tax where the mineral right
holder's income in any prescribed period is less than 12

per cent can be used by such dishonest investors to their
advantage. Similarly false claims can be tabled in respect
of capital expenditure with the possibility that the tax

department wont discover.

Talking about the dishonesty of some investors, this is
indeed a reality. The overpricing aspect we mentioned
above can be used here as an example, A Brazilian senator,
Benedicto Ferreira revealed in Parliament in 1971, that a
comparison between prices of drugs from the government
plant and those charged by private manufacturers disclosed

differences of upto 2,500 per cent for neomycin sulphate

with sulfadiazine and 1,700 per cent for piperazine adipateaa.

In this way pharmaceutical multinationals were able to make
a turn over of 900 million dollars in 1979 alone. Even as
far back as 1963 another Brazilian parliamentary enquiry
into overpricing in the pharmaceutical industry had pro-

duced shocking revelations. The Sydney Ross company was
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paying its parent firm, 595 dollars per kilogram to import

phenylephedrine hydrochloride when the international market

price was only 100 dollars. Parke~Davis was paying 300

dollars for chroramphemicol whose open market price was

only 55 dollars, and Roche was importing Librian at 1,140
23

dollars, instead of the 100 dollars actual price ~.

In the light of these revelations, the Zambian provisions
for instance, in the area of taxation can be said to be too
generous. The tax reforms which we saw in chapter three
have left little impact. Indeed despite those tax reforms
the mining companies were still unwilling to re-invest
their profits at least to the extent that the government
would have liked them and instead relied on external borro-

wing. In the words of President Kaunda:

"Our experience in the last three and a half years
has been that they have taken out every ngwee that
was owed to them. A major part of the capital for
expansion programmes of both mining companies has
been obtained from external borrowing and not from
retained profits. You may be interested to know
that, right now, my govermment is being asked to
approve external borrowing by the two companies of

above K65 million“ah.
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Even the introduction of the Mines and Minerals Act in 1976

was not a solution in respect of mining investments. This
Act required mandatory state participation in all new mining
ventures started by foreign investorse. The over pricing

and incompetence factors which have already been mentioned
can still lead to tax avoidance. And as we shall see
later,25 take overs (and joint ventures) may also be ine-
ffective by reason of lack of management personnel on the p
part of a host country. The short comings of the tax

legislation in respect of the mining industry can be re-

levant to any other form of foreign investment.

Thus when granting relief from sales tax, selective employ-
ment tax and Income Tax, it should not be forgotten that,
in fact, this as an a priori approach to development offers
no quarantee that the desired objective will be achievedaé
Indeed it could as well be that the taxes which the govern-
ment is not collecting from priority enterprises might

induce development if they were collected.

It is also true that there is a potential danger about the
granting of tax relief. This is that it may be granted to
firms which would have invested in the country anyway, and
so may involve the country in an unnecessary loss of re-
venue. Although this danger could be guarded against by
the Ministry (despite the shortage of expert personnel)

there is the unfortunate tendency that once such an
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incentive has been guaranteed by statute every prospective
investor is going to claim its benefits, and will natur-
ally insist that without it investment is out of question.
The very existence of the law therefore undermines the
.bargaining position of the Ministry27. The government
could limit the effects of these generous tax laws by
granting a tax holiday for profits only to a certain

maximum percentage of the capital employed and thereafter

charge a tax on any profits in excess of its per centage.

5¢5 Incentives For Rural Enterprises

These incentives are intended to induce potential investors
to locate their enterprises in rural areas in the hope of
reducing the economic FMmbalance between rural and urban

29

areaszg. But as Mulwila and Kaye Turner have argued,
apart from promising an investor use of facilities provided
by Rucom and the Development Bank of Zambia, for which he
is to pay a fee, the incentive cannot be said to hold much
attraction for an investor., They point out that it is di-
fficult to see how eligibility to apply for loans to the

DBZ or for the rental of a factory or office can be an

incentive specially tailored to an enterprise sited in a

rural area. Their argument proceeds to state that in
fact both the urban and rural enterprises are eligible to
apply for loans to the Bank and of all the loans given by

it, most have gone to the urban-based enterprises.



The real value, if any, of this incentive is undermined by
the fact that ample supplies of skilled labour, transpor-
tation and other infrastructure are easily obtainable in
the urban centres and not in the rural areas. No prudent

investor therefore is likely to be attracted by it.

5.6, Provisions Relating to Zambianization and Nationali-

zation

We have seen that the in&ustrial policy as well as the

laws that followed it stipulated that certain benefits
would accrue to those investors who employed Zambians and
provided them with skills. 1In short these provisions were
aimed at enhancing the Zambianization Policy is that some
day Zambians would be in control of the economy, we can say
that the legislation is vague in that it does not lay down
concrete criteria by which such Zambianization can be
achieved. Training as we have seen is not defined. The
investor can say he is training Zambians when in fact, he
is merely acquainting them with the operations of his firm,

Even the provision in the Immigration and Deportation Act

(CAP 122) that no entry permit may be granted to an expa-
triate in the absence of a certificate from the Ministry
of Labour andeocial Services certifying that no local

citizens with the necessary qualifications and experience
are available is not enough guidanceBO. This is because

recommendations to the labour office regarding the non-
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availability of qualified Zambians as well as that of
trainees in the relevant fields are issued by senior
foreign managers themselves. They can therefore feed the
Ministry of Labour with false information and continue to
frustrate the Zambianization process by obtaining jobs for

their expatriate friends.

The foreign investor may however see a certain disincentive
in Zambianization provisions. As Charles Harvey31 states,

since the investor cannot expect to find a ready supply of

trained and housed workers anyway, he may shy away for

fear of incurring heavy expenses on training and housing

as well as to avoid low productivity from unskilled workers

for an unknown period while they acquire experience.

Coming to the laws guaranteeing immunity against nationa-
lization we see that the inves tor may be dissatisfied.
Although we mentioned in chapter three that Article 18 of
the constitution can be regarded as an incentive, it can
nevertheless be said that the immunity granted under it

is not absolute. The article leaves room for nationali-
zation where '"the highest considerations of public inte-
rest so require". What constitutes the highest considera-

tions of public interest however has not been defined.

To the investor this can create fears of arbitrariness,
In the case of mining investments it has been arguedi that
they are not covered by any guarantee against nationali-

. 32 . .
zation” . This is because according to section 20 of the
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Mines and Minerals Act the government is empowered to

participate in the equity of any new mining venture up to
any extent and on the terms fixed by the government.
This is regardless of whether or not foreign investors

are involved.

It is necessary to mention that there are many other
weaknesses that are imbedded in the legislation. A care-
ful review of Zambia's investment laws shows that no me-
ntion has been made of how many incentives a firm may be
granted at any one time. Most of these laws just provide
that the Minister may grant an incentive if he is satisfied
that it is in the interest of the public to do so or on
receipt of advice. It is possible therefore for an investor
to be granted a tax holiday, customs rebates or exemptions
and many other privileges which will ultimately cause him to

be free of any payments.

This situation exposes the country to possible reductions
in income, particularly as the administrative machinery
has proved to be vulnerable to certain deficiencies and
acts of corruption. In this regard Zambian government
could have taken a leaf from its East African counter
parts. In East Africa the Bast African Govermnments dec-
lined to give tax holidays arguing that there were many
other incentives that both the incoming and the existing

investors were already enjoying and that the expansion of
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existing businesses was equally desirable.33
It is also notable that the Zambian concessions, relating

to tax exemptions and customs rebates, do not stipulate

the course of action that an investor can take in case of
arbitrary withdrawal of his benefits. The Industrial
Development Act simply provides that, "where a licence or
incentive has been cancelled or withdrawn an application
for restoration of such licence or incentive may be made

if the circumstances which led to the cancellation or with-
drawal are no longer appliCable".Bq This seems to leave the
investor wondering as to how safe it is to invest in Zambia
on the basis of guarantees made to him. The arguments that

35

were made in the Anglo-Iranian case seem to confirm that
guarantees made specially to investors may be important

to their investment decisions. It was argued in that case
that specific undertaking guaranteeing special treatment

do constitute a distinct class of contractual commitments,
whose direct or indirect violation constitutes in all cases
an internationally unlawful act36. In that case, it was
contended that even if the concession agreement between
Iran and the Anglo Iranian 0il Company was not an inter-
national one its violation could still be unlawful. In

the case of Zambian guarantees to investors, similar

arguments may be raised.

Therefore, if the guarantees are withdrawn the investor
may plead that he has been subjected to hardships. In

short, the silence of the legislation on the issue of
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avenues that investors subjected to withdrawals of their
guarantees could use can be said to constitute a disparity

in these laws.

There are also certain contradictions that are inherently
within the provisions of the law itself. The obvious
example is that of provisions relating to the promotion of
an export industry. Such an industry calls for consider-
able capital as well as intermediate goods imports. Other
provisions relate to the creation of employment opportu-
nities. The contradiction here is that dependence on
capital goods will reduce the much needed employment
opportunities. This dependence is inevitable since goods
that are to be exported must necessarily be of high qua-
lity. They must also be homogeneous and identifiable with
brand names and this can only be realised from capital
intensive projects. Thus despite the criterion spelt out
in the law the authorities are faced with the question of
priorities. The statute does not provide any assistance
with regard to the decision whether or not and to what
extent state incentives should be extended to highly capi-
tal intensive projects without affecting those that are

labour intensive.

37

On this contradiction Ssempebwa concludes as follows:
"Quite apart from such issues involving conflict of
policy; it seems that incentives provided by the Act can

play only a very limited role in influencing the choice
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of technique so as to reflect the opportunity cost

of factors. With all its provisos taken into account,

the sum total of this law is a bias in favour of capital.

Incentives do not determine viability but they tend
to increase the margin of profit. They are therefore
a further attraction towards the capital bias. It
seems unlikely that the technical question, whether a
labour intensive technique is g viable alternative can
prevail over the realistic question whether, in the
point of view of the investor, such technique is
efficient. The administrative guthorities will natur-
ally rely on the information produced by the investors
whose main interest is profit maximization and in the
absence of highly skilled peronnel to make independent
decisions, such information is likely to carry great
weight. The argument is that the Act is yet another
contribution to the artificial cheapening of capital
and investors will try to avail themselves of this
benefit regardless of the effects on the economy until
the state has sufficient technical resources to apply

the selective incentives efficiently",

5.7 Impact of Incentives on Investors

Having discussed the weaknesses that exist in the law
relating to investments in Zambia we now proceed to look
at the effects that they present. We have already noted

that the response of foreign investors to the inducements
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contained in the Zambian laws was not very encouraging.
In 1979 for instance no manufacturing licence was issued

39

to any foreign investor. This negative response could
have resulted from the investors' displeasure with the
incentives, for as we have seen they contain a lot of

defects ranging from administrative delays to vagueness in

respect of rate of rebates allowed to investors.

Indeed Zambia's experience with foreign investors has not
been a very happy one. Even in areas where certain indus-
tries were introduced these did not exactly conform to the
directives of the government policy. Thus, contrary to the
government's desire to use incentives to relegate capital
intensive industries to a mere minimum and to replace them
with labour intensive projects, the opposite has actually
been the case. Two examples of INDECO and Kafue Textiles

Company Limited can be given as evidence of this.

INDECO as we have seen was promoted by the government to

act as an instrument for implementing the policy of deve-
lopment. It can however be seen that the company is s5till
far from implementing the provisions of the investment
legislation. An examination of the details of its operating
divisions suggests that for the most part, they tend to
follow the pattern already established in the manufacturing
industries before most of the incentives were given. Only

a few of its divisions are actually engaged in productive

activities, and even here some subsidiaries are still more
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involved in the importation and distribution of parts or
‘items demanded by the higher income line of rail customers,
or for the mines and associated activitiesqo. The obvious
consequence of importing parts is that it promotes rather
than demoting dependency on outside sources. It can also
involve high costs in terms of manpower required to manage
and operate the new machinery., In this way the national
goals of achieving full employment and import substitution

are not likely to succeed.

The Kafue Textiles Company Limited is also another project
involving foreign capital. This company has doubled its
annual capacity from 12 million metres of cotton fabrics

to 25 million metres of cotton, polyester and rayon fabrics.
The most critical question is whether it is necessary for
the country to go into synthetic textiles which require the
importation of new machinery and equipment, for a plant

now primarily designed to weave and spin cotton fabrics ?
In addition it will require to import rayon and polyester
materials for processing. Has the legislation on invest-
ments in the light of this industry been followed? The
administration of the law has clearly not been effective.
The impact of the incentives in Zambia has not therefore

met the government's expectations.
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5.8 Conclusion

It has been seen that Zambia's investment laws are based

on the 1964 Govermment Policy on industrial development.
These laws stipulate certain incentives for enterprises
that pursue approved development goals. The incentives
however, have proved to be tainted with some short comings.
In some respects they do not give the investor enough assu-
rance of safety for investment, Thus, for example, the IDA
guarantees that the investor will be given duty free per-
mits or duty at reduced rates to bring goods without speci-
fying the rates at which he will be able to do so., Yet in
other respects they tend to give unlimited guarantees of
tax rebates. It is perhaps because of these contradictions
that the investment programme in Zambia has not been succe-
ssful. Other bottlenecks of administrative constraints
have resulted in the spirit of the laws not being followed

as has been shown by the INDECO and Kafue Textiles examples.
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‘ CHAPTER SIX

SUMMARY AND CONCLUSION

We have seen in chapter one the various reasons given to
explain the existence of the regime of foreign investment.
These vary from the purely profit seeking motives based on
overseas expansion to the search for and exploitation of
the natural resources of the underdeveloped countries. In
the case of Zambia we have seen that foreign investment
was identified by the various governments as one of the
means by which they hoped to achieve economic development.
Before endorsing foreign investments as one of the means
for achieving development the governments considered

many factors, one of which was that it would enable the
country to exploit her natural resources. It was believed
that without foreign investment it was not going to be
possible to realise this goal as the country lacked capital

as well as technical know how of its own.

The post-independence Zambian government has continued to
this day to call for foreign investors. Its policy which
was first outlined in the Government White Paper of 1964-
1966 is that inducements would be given to foreign inves-
tors who encouraged the use of local raw materials, who
created favourable conditions for the employment of
Zambians, who established their enterprises in rural areas

and those who brought about import substitution, to
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mention only some. To lend legal force to this policy
the government enacted several lawse. These range from
Tariff protection laws, income tax laws, property protec-
tion provisions, dispute settlement legislation to the

manufacturing licencing lawse.

Under the Tariff Protection laws, the government provides
relief to importing industries, These are allowed duty
free entry or entry at low rates of duty for the raw
materials and capital equipment that they import into the
country. These laws also provide Anti-Dumping protection
which aims at eliminating the practice of dumping low
priced goods on the Zambian market by competing enterprises
based outside the country. '"Shut out!" protection is also
provided under these laws in respect of enterprises that

are capable of satisfying the Zambian market.

The income tax laws are mainly contained in the Income Tax

Act (as amended) and the Mineral Tax Act. The now repealed

Pioneer Industries (Relief from Tax) Act of 1965, however

was the most important piece of legislation on the aspect
of taxation in respect of investing industries. Its

replacement, the Industrial Development Act, offers several

exemptions in respect of duty and tax. Its basic theme
however is to provide incentives for manufacturing, ex-

porting, rural industries as well as those that are using
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foreign investment., It also provides incentives to
industries that provide skills to Zambians, conduct research

and train Zambians in the use of transferred technology.

Protection of property rights is provided under the
constitution. The 1969 amendment of Article 18 of the
constitution provided protection against compulsory acqui-
gition of property. Similarly, the government also enacted

the Investment Disputes Convention Act, 1970 which enabled

the country to become a member of the International Centre
for the Settlement of Investment Disputes (ICSID), a body
established under the World Bank convention to settle
investment disputes between member states and nationals

of other states.

Our purpose in examining these and several other Zambian

laws in the area of foreign investment is to assess their

efficacy both in terms of attractiveness to the 1investor and
advantage to the country.. There is no doubt that the theme

behind the legislation 1S COrrectT, 1T 18 &diMed T encou=— -

ranging import substitution, Zambianization and use of

local raw materials. Certain loopholes however, have been

discovered within the law. Some of the provisions have

Been found to create fear in the hearts of investors by

giving too much discretion to the administrators or by

failing to indicate the rate of relief he may be entitled

to. Yet many others appear to be indifferent to the

administrative inadequacies that the country is facing.

They proceed to provide unlimited amounts of relief to
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investors even when these may not be necessary.

There is also evidence of contradictions in the law as well
as in its administrative machinery. Thus, we have seen for
example, that ministries whose policies can have a direct
bearing on the activities of investors may have opposed
goals and policies. This has been demonstrated by the
Ministries of National Development Planning, Finance and Mines
whose policies on planning and Taxation have proved to be
contradictory. The investor may be frightened by this state
of confusion. Similarly, The Industrial Development Act

has been shown to contain some contradictory provisions.
These contradictions are particularly reflected in the
provisions relating to investments in the capital as well

as the labour intensive enterprises. The aim of such pro-
visions is to promote both the exporting and the employing
enterprises. The contradiction lies in the failure on the
part of the legislature to specify the rates of relief in
respect of each. It also lies in the fact that it is ex-
tremely difficult for the two aspects to be realised with-

out bias.

In conclusion therefore, it has been seen that the Zambian
law of foreign investment is clearly a reaction to the
pressures arising out of past association with colonialists

and capitalist entreprenuers., In its demands on import
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substitution, Zambianization, export promotion and balanced
development represented by the emphasis on rural drive, it
reflects awareness of the problems of dependence and
foreign domination. To this extent, this law is a step in

the right direction.

However, this law also represents failure in regpect of
implementation of its provisionse This has been demonstrated
by the already noted loopholes and contradictions. These
loopholes and contradictions can however be cured. The
loopholes pertaining to the administration of incentives,

for example, could be removed from the jurisdiction of an
individual minister. An 'Investment Board or committee!
could be created to handle all matters relating to ince-
ntives. This will not only reduce the danger posed by the
placing of all matters in the hands of an individual, but
will also inhance the selection of appropriate incentives for
needy enterprises. It will also erode the contradictions
arising from the involvement of so0 many ministries and
institutions as the Board would formulate its own priori-
ties and submit amendments on the provisions to the govern-
ment. The other loopholes such as those relating to the
provision of skills can also be sealed by way of stipulating
a means of showing that training is actually being provided
and that it is relevant. In this respect training programmes

and results thereof including names of successful trainees
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could be made a pre-condition before any or further
incentives are given out. The provisions relating to
technology transfer, especially those requiring expla-
nations in comprehensive English and 'restrictive
business clauses' should not be allowed to fill up the
statute book as the govermment has not got the necessary

bargaining strength to enforce them.
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