possession may be given upon exchange of contracts it amounts to breach
of section 13(1). Breach of section 13(1) of the Land (Conversion of Titles)

Act or section 5 of the Lands Act = makes the whole transaction null and

void as per the decision in the case of Mutwale v. Professional Services

Ltd > This decision took a new dimension in the case of Jasuber R. Naik

and Naik Motors Ltd v. Agness Chama,® where the court further indicated

that obtaining of Presidential consent was the duty of the landlord and,

therefore, the tenant is not at fault in which case he can be protected by the

law.

Lastly, a completion date must be arranged so as to take into account all
the circumstances of the transaction. As the contract is usually drafted
before obtaining state consent to assign, the vendor's advocate should
ensure that his client would be in a position to complete on the date
specified. This problem can be overcome by drafting a clause, which
provides for unforeseen circumstances, which does not bind the vendor to
one specific date to complete. An example illustrates this point: “the date
fixed for completion is within 28 days of the vendor receivfng State's

consent to assign and notifying the purchaser thereof.”®
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Once the purchaser's advocate receives a copy of the draft contract, a
search should be carried out at the Lands and Deeds Registry. It is always
necessary to conduct a search at this stage since the Advocate has to
obtain definite answers to various questions relating to the title of the
property and also what can be termed its administration. A goed example,
which illustrates this point, is whether or not the property is in fact
registered in the name of the vendor or in the name of the company he
owns. If it is a limited company, a further search should be carried out at
the Companies Registry. In the case of a vendor's advocate, it is prudent to
conduct a search if a caveat has been entered against the preperty. The

caveat facility is provided % for under section 76 of the Lands and Deeds

Registry Act,™® which states that:

ANY PErSON...........ccccovoem
(@)  Claiming to be entitled to or to be beneficially interested

in any land or any estate or interest therein by virtue of
any unregistered agreement or instrument or
transmission or of any trust expressed or implied, or
otherwise however: or

(b)  transferring an estate or interest in land to any other
person to be held in trust; or

(c) being an intending purchaser or mortgagee of any
land; )
may at any;g time lodge with the registrar a




In the case of Concrete Construction (Holdings) Ltd v. Mubanga ®

grounds (a) and (c) were interpreted. In this case, the applicant company
entered into a written agreement with the respondent for the sale by the
former to the latter of a piece of land. The respondent paid part of the
purchase price but failed to raise the balance. On being requested to pay,
a cheque was drawn up and on the strength of which the applicant
'e;eél;‘ted the w;itt‘ér; qa;grc‘ae:n“en;«fﬁéﬂcheéque was d|shon;uredandthe
applicant wanted to sell to another purchaser. The respondent filed a
caveat on the basis that he had acquired beneficial ownership due to the
executed agreement. Chomba J. held that failure by the respondent to
perform the contract would not allow him to acquire beneficial ownership.
Therefore, a caveat could not be filed. The judge explained further that the
term ‘intending purchaser' has not been defined. In his view, however, the
term should be construed to mean a party who is not only intending to

purchase but who has the ability to purchase. This case can be clearly

distinguished from Morgan v. Clark.®" where a caveat was successfully

lodged on the basis of beneficial ownership. The facts of the case were that
the respondent accepted the applicant's offer for the sale of the farm.
Acceptance of the offer was effected but soon after receipt of the same, the

applicant purportedly withdrew the offer having sold the farm to another
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purchaser. Finding that there was a valid contract, Palmer A.J. upheld the

caveat, which remained effective.

| The purchaser's advocate peruses the draft contract and notes any
changes in accordance with the instructions given by his client. If the
draftmg is correct the purchaser’s advocate W1” approve the contract and

‘retum one copy of the approved contract to the vendor’s advocate makmg.
any amendments to it if necessary. Thereafter, the contract is endorsed on
the front with the words "approved as amended in red," and both copies are

signed. If no amendments are required, the contract is endorsed with the

words 'approved' and then signed.®?

Exchange of contracts takes place next. The vendor's advocate will
engross the contract and forward a copy of the contract for signature to the
purchaser's advocate. ‘Engrossed’ means that the vendor's advocate will
have the approved draft contract typed for signature by his client and to be
sent to the purchaser's advocate to do the same with his client. The
contract is usually forwarded together with any deposit payaole to the
vendor's advocate who will hold the deposit as an agent for the vendor or a

"stake holder.® At this point, both parties are committed to the transaction
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and can only withdraw with all the consequences, which flow, from a

breach of contract.

Proceedings after exchange of contracts include deducing of title from the
vendor's advocate to the purchaser’'s advocate. What the vendor must
actuaHy do in deduc:ng his title involves the dehvery and proof of an
abstract of tntle Both a prev:ous conveyance on sale and a deed of g“t can
deduce title. "By an abstract of title is meant an epitome of the documents
and events which in accordance with the princi;;les discussed below

constitute the vendor's evidence of ownership.”**

In the case of Qakden v. Pike,® Kindersley V. C. criticised the above

definition.

The deducing of title - the appropriate use of that expression would
be this: | deduce my title from my great-grandfather. | do not deduce
my title by sending you a document: nor do | deduce my title by
showing you the deeds, | show you how | deduce titls; but according
to the strict meaning of the words “deducing title', it is statsng from
whom or from what source the party draws forth hIS title.%®
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In other words, it is the source from which the title is obtained and not the

document, which deduces title.

In normal circumstances, photocopying the certificate of title in respect of
the property to be sold and forwarding the same to the purchaser's
advocate will suffice. Where the preperty in question is held under a sub-
lease, and the vendor is not the criginal sub-lessee from the city council
then the lease between the city council and the first sub-lessee together
with any other assignments relating to this property and showing how the
vendor came to be the owner of this property is to be sent to the vendor's
advocates by way of deducing title. The situation can be presented in the
following manner: -

City Council leases to Mr. A a certain piece of property. Mr. A sells to

Mr. B. Mr. B. thereafter assigns this property to Mr. C Mr. C. is now

the Vendor.
In order to deduce title C's advocate will forward to the purchaser's
advocate the original lease between the City Council and Mr. A as well as
the assignment from A to B and the assignment from B to C, thus showing

a complete link in title. This procedure can be clearly distinguished from the
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procedure in America where abstracts of titles are prepared by professional

abstractors. &

Upon receipt of the photocopy of title deeds the purchaser's Advocate
investigates title. He examines the photocopy of the title against the original
tatle deeds to estabhsh that the property does be’ong to the venc‘ar and that
mle is ﬁc;t encumbé;e’d ;n a‘n:‘y way ‘Th;sls usually to ensure that the

vendor's advocate is not concealing anything, and if there are doubts

further evidence can be obtained.

That an event did not happen is in many cases a matter of
inference rather than of positive proof, but if the event be such
that its occurrence must necessarily have rendered the title
different from that stated, the purchaser is entitled to require
some evidence from which its absence may reasonably be
informed.®

Once satisfied that the title is in order, the purchaser's advocate has the

responsibility of drafting a transfer by way of a deed in accordance with

section 52(1),® which provides; “all conveyances of land or of any interest

therein are void for the purpose of conveying or creating a legal estate

unless made by deed.””
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The formalities necessary to constitute a deed were expressly stated in

Goddard's Case,” where itwas said: “............... for there are but three

things of the essence and substance of a deed that is to say, writing in

paper or parchment, sealing and delivery.”™

This is further qualified by section-73,” which provides:“where an.individual = . -~ - - .«

executes a deed, he snhall either sign or place his mark upon ine same and

sealing alone shall not be deemed sufficient.””

Wilberforce J. qualified the point of sealing in the case of Re Stirrup, ™ where
he stated that: “provided the sole formal requirement of being under seal is
complied with, any document, since 1925, at any rate, is effective to pass a

legal estate, provided the intention so to pass it can be ascertainad.”’

The issue in this case was that it should have been a conveyance and not
an assent, which should have been used by the bank to vest the premises

in the beneficiary.

In Zambia, the purchaser's advocate drafts an assignment, which is a deed
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transferring over to the purchaser the remainder of the leasehold title held

by the vendor. To follow the practice in calling the deed an assignment

would be proper. In the case of Grangeside Properties v. Collingwoods,”” it
was stated that the practice of calling a deed by whatever name happens to
be appropriate is perfectly proper.  Further, it hardly matters if an

inappropriate name is used since the clearly expressed intentions of the
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parties will prevaﬂ over inaccurate technical words.

The deed should be dated. The rule with reference to the correct date is the
presumption that the commencement date would be the date if any,
appearing on the deed. This may be explained with reference to the fact
that all deeds do take effect from and, therefore, have relation to the time
not of their date but of their delivery and this is always presumed to be the
time of their date unless the contrary does appear. Further, Astbury J.

clearly explained in the case of Morrell v. Studd and Millington,™ that the

lack of a date does not affect the validity of a deed and parol evidence is
admissible to show the correct date. In this case two months before the
date fixed for completion, and while the method of securing the balance of
the purchase-money was still in negotiation, the purchasers withdrew their

offer. However, certain situations may cause problems and the
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presumption was impossible to rebut in the case of Cumberland Court

(Brighton) Ltd v. Taylor,™ where a conveyance free from incumbrances

was inconveniently found to be dated two days before the discharge of the
then vendor's mortgage. The facts were that by a written agreement the
plaintiffs agreed to sell, and the defendants agreed to buy, a certain piece

of property. It appeared from the abstract of title that a previous
Y R TR X RS ‘.,'_.‘“ RS SIS N T T R e e .".'.'~'W;‘“-‘J°-"l-"..¢}‘ oo ‘-'L'-.b"-t'} A reng R

conveyance of the property had not been made free from an outstanding

legal charge.

The next important clause in the deed is the parties. The basic principle is
that all necessary parties should be joined, but no unnecessary parties,
even though willing to join, should be joined. This was laid down in the case

of Corder v. Morgan.® The answer to the question which parties are

necessary, depends almost entirely on the intended function of the

particular deed. In the case of White v. Bijou Mansions Ltd®' the plaintiff

was registered at the land registry as proprietor of the freehold with an
absolute title, the last mentioned covenant was entered upon the charge
register. The plaintiff granted a lease of the premises for a term of 28 years
to lessees, who afterwards assigned it to the defendants. The lease

contained a covenant by the lessees not to use the premises for any
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purpose other than a private dwelling-house or private suites or flats. It was
held that it is not sufficient that the deed confers a benefit on the person
seeking to enforce it, but that he must fall within the scope of section 56.%°
Further, "he must be a person who falls within the scope and benefit of the
covenant according to the true construction of the document in question.”®*

cam

Earlier, in Re_Ecclesiastical Commissioners' Conveyance ® where by a

conveyance dated 21st April 1887 the house and land was conveyed to
H.G.G. A covenant was included in the conveyance with the intention to
bind all future owners and tenants of the said land. The said covenant
referred to the land as 'adjacent’ and included certain plots of land near but
not adjoining to the property. The present owner of the land was entitled to
enforce the covenant, although the original covenantees were not parties to
the conveyance of earlier date. It was held that such person must be botn
identifiable and in existence at the time of the deed. Similarly, in a contract
as in a deed, the parties are described by their first name and their

surname when first mentioned including their address and occupation *

Recitals form part of the assignment. They usually begin with ‘Whereas'. It

should be noted from the outset that recitals are not an operative part of the
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deed and that traditionally the operative part commenced after the recitals

with "NOW THIS DEED WITNESSETH.......... '88 | ord Warrington stated the

distinction in the case of LR.C. v. Raphael:®’

The fact is that the narrative (i.e. the recitals) and operative
parts of a deed perform quite different functions and intention
if reference to the narrative and the same word in reference to
the operative parts respectively bear quite different
signification.®
The testator in this case died and within six months the only son of the
testator executed a deed of settlement. It recited that it had been prepared

in order to give effect to the desire of the settlor to settle his interest. His will

provided that the settlor should not have any child.

Recitals have the general purpose of stating how the vendor holds and
sells and have been classified as of two types, narrative and introductory

recitals. Lord Habbury in Mackenzie v. Duke of Devonshire® stated that

introductory recitals explain the purpose of the deed, that is, how and why
the existing state of affairs is to be altered, the commonest example being
a recital of the agreement for sale between the parties. In this case, a
testator in the narrative of his trust disposition stated that 'in order to make

and secure additional provisions' for his second son 'and the other heirs of
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entail succeeding to him' and in the dispositive portion of the deed it was
declared, 'that these presents in favour of my said trustees are granted in
trust for the users ends and purposes........... and under the conditions
provisions and declaration after written.' The general rules of construction

apply when discussing the relationship of recitals to the construction of a

deed. This was well stated by Sir John Romilly M.R. in Re Strand Music

Hall Co. Ltd. Ex Parte European & American Finance Co. Ltd®

The proper mode of construing any written instrument is to give effect
to every part of it, if this were possible and not to strike out or nu!hfy
one clause in a deed, unless it be impossible to reconcne it with®
another and more express clause in the same deed.”
In addition, certain statutory provisions give rise to particular purposes for
which recitals should be included in a deed of conveyance in appropriate
circumstances. One such example in Zambia would be the recital showing
the conversion of Title from freehold title to leasehold title for a term of 100
years with effect from 1st July, 1975 under the Land (Conversion of Titles)
Act.® Therefore, in the recitals of the draft assignment, the advocate has to

show that the vendor held this land in freehold prior to the coming into effect

of the Land (Conversion of Titles) Act® and by virtue of the said Act * the

143



vendor’s freehold title was converted to a statutory leasehold for a term of

100 years from the 1st July 1975.

The non-operative parts of a deed have been considered, such as the
commencement date and the parties clause. The operative parts are
usually introduced with the words of the testatum. "NOW THIS DEED
WITNESSETH........... ‘Strictly speaking the premises are ail the operative
part of a deed coming before the habendum Clause commencing with the
words TO HOLD ' % including the implied covenants for title "As

beneficial owner' the operative words 'HEREBY CONVEYS......' % and the

Iy

parcels clause’ALL THAT.....'¥ Lord Goddard explained the parcels

clause in the case of Gardiner v. Sevenoaks Rural District Council. %

It was from the habit of conveyancers when they were drawing
deeds of conveyance referring to property and speaking of “parcels'.
They set out the parcels in the early part of the deed and later they
would refer to the said premises’ meaning strictly that which had
gone before and gradually by common acceptance premises
became applied, as it generally is now, to houses, land, shops or
whatever it may be, so that the word has come to mean generally
real property of one sort or another.*®
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In Zambia, the most important distinction between assignments will be the
vendor’s title. Firstly, the residue of a term of 99 years under a council
lease, called a City Council lease which has now been abolished under
section 6 of the Land Act, No. 29 of 1995 .Secondly a 14 year lease from
the state where the land has not been surveyed and only a sketch plan has
been attached. Unfike a dragram, a sketch plan does not contain accurate -
measurements of the land in question Thirdly, the residue of a term of 99
years under a Presidential lease, known as a Presidential lease.'®
Fourthly, the residue of a term of 100 years under the Land (Conversion of
Titles) Act'™" being referred to as a statutory leasehold title. This was a
freehold title, which has been converted to a 100 year leasehold by the

Land (Conversion of Titles) Act.'® The differences between all the different

titles are outlined in the recitals.'®
The ultimate part of every deed is the testimonium, which reads:
IN WITNESS whereof the parties hereto have hereunto set their

hands and seals the day and year first before written.' '™
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These words are usually followad by an attestation clause. The execution of
a deed is witnessed by one person who subscribes to an attestation clause,
'Signed Sealed and Delivered by the said ............ in the presence of ‘name,
address and occupation.' It must be noted that a party to a deed is not a

competent witness as was outlined in the case of Seal v. Claridge."® the

facts of the case were that J, having executed a bill of sale, was given
| possess:c;r‘{s o% ?ﬁe boodé qumg;rféea jﬁaxt Ey ?hé grantee The house, in
which the goods were, belonged to J. and he had a key to it; he did not
sleep in it, but he went in and out as he pleased.' It was held that the
grantee of a bill of sale, although he may be a solicitor, cannot be the
attesting witness thereof. The importance of an attestation clause is
obvious. If it is in proper form, even without production of the witness, it

should be strong evidence of due execution as was held in the case of

Hope v. Harman.'® However, it does appear that what will amount to a

signature may perhaps differ very little from a seal. Thus, in Barrett v.

Brumfitt,'”” a notice of objection was raised to a rubber stamp with a

facsimile signature. The court held that it was validly 'signed' as required.
According to Bovill C.J. in the said case, there was no distinction between

using a pen or using a stamp.

146

SN Y A M i R el



The next requirement of a seal authenticating a document is a traditional

concept under English law. Nowadays, the seal is very much a legal

fiction. The seal is no longer a wax impression of a man's crest or coat of

arms; it is usually no more than an adhesive wafer attached when the

document is engrossed. It is the party’s signature, and not his seal, which in

fact authenticates the document.
v aa g s Ea A L era e R d K D T e ok g e Tre WK - sa i & A
Once the assignment has been drafted, it is forwarded to the advocates of
the vendor for approval. At this stage, the same procedure is followed as in
approving a contract. To summarise, the normal practice is for the
burchasefs advocate to have the assignment executed, and then forwarded

to the vendor's advocate, who will have the assignment executed, and hold

the same until completion.

The vendor's advocate will then draft a document called a completion
statement. Com}pletion will take place at the offices of the vendors’
advocate. The completion statement will show to the purchaser exactly how
much is required to be paid to the vendor upon completion. The total
amount includes not only apportionments for rates but also inte;est payable

and at what rate.'® It is for the purchaser's advocate to verify the figures
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and obtain the funds from his client to complete. At completion, the
purchaser's advocate will hand over the cheque for the amount stated on
the completion statement while the vendor's advocate will hand over the
title deeds to the property, assignment executed by the vendor and any
other documents required to effect registration. These documents include
consent to assign, tax receipt and if the property is mortgagad. a discharge
of mortgage. The purchaser's advocate should ensure that the title deeds

are correct and that the assignment has been properly executed.

From the explanation above, it is very clear that the process of
conveyancing, part of that includes registration of the documents so
drafted, is a technical one. Drafting of these documents has to be done with
the utmost caution not only for the contract but the assignment or the lease,
especially with reference to the description of the property since an error
may lead to the wrong property being sold or the entire property being sold

instead of a subdivision, and this becomes of great significance in the case

of a sale of a Flat.

A Lands Contract Act may provide answers to some of the technical drafting
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problems in the contract itself. The standard conditions of sale should be
legislated upon together with some of the usual special conditions. The
only danger lies in situations where parties to the contract opt to contract
out of these conditions. A provision allowing this should be added in the
new statute with a proviso showing clearly that the conditions so entered
into should not be inconsistent with any of the other provisions in the Act.
The Act should outline the general steps for deducing title and investigating
title and placing it within a time limit, giving the buyer the right to raise
requisitions or make observations until the expiration of the relevant time
limit. The Act should further provide that if the buyer is not already lawfully
on the property and the seller agrees to let him into occupation, the buyer

becomes a licensee and not a tenant, to bring out the distinction between

the two clearly.

Various remedies and penalties should be provided in the Act. The main
one should be where parties undervalue the property, a common practice
where the value of the properties have escalated giving rise to high taxes
payable. A good example would be property transfer tax, which is 2.5% of
the purchase price.'® The Act should provide that such undervaluation

would amount to a fraud against govemment revenue and as such a fing
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should be imposed upon the vendor and the purchaser to be paid equally

by each party amounting to the true value of that property.

The Chairman of the Law Association of Zambia Conveyancing
Committee''® agrees that such reforms may prove workable and further

adds that retentlon of the requarement of Presxdefltial Consent will be

t“' and as such

mewtable since al! Iand in Zambsa is vested in the Presnden
cannot be transferred without the consent of the original owner. In addition,
he has suggested that consent should be granted as a matter of right
except in cases where the contract is against public policy and within a time«
limit. This view has been legislated under section 5(2) of the Lands Act Cap
184 Laws of Zambia 1995. According to him, much of the procedure in

obtaining consent has been relaxed and as such obtaining consent is now

a mere formality.
D. WHAT CONSTITUTES REGISTRATION ?

After completion the purchaser's advocate has to register the title deeds in
the name of the purchaser. In order to do this, the purchaser's advocate

draws up a lodgement schedule''? in accordance with the Lands and
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Deeds Registry Regulations,'’® enumerating the documents forwarded to
the lands and deeds registry for registration and the fees payable on
registering the said documents. After some time the documents are uplifted

from the registry and the title deeds in the name of the purchaser are

obtained.

After the documents have been executed, the Lands and Deeds Regisiry
Act''* provides that the documents required to be presented for registration
can be lodged by either a person executing or claiming an interest,
representative or agent of such person or through their advocates. All
documents relating to the land in question accompanied by state
consent,''® tax receipt for payment of property transfer tax, certificate of title
and any registered documents are accepted for registration unless the
documents describe the land by reference to a diagram or a plan approved
by surveyor general, and such diagram or plan is annexed to the document
lodged for registration, or has been registered previously in which case the
other prior documents are not necessary. ''® Some statutory exceptions'"’
have been provided for, and registration without a diagram is valid in the

case where other documents relating to the said property with a diagram
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annexed have already been registered. Secondly, an indenture of mortgage

without a plan annexed to it, is capable of registration.

" What amounts to registration has been clearly dutiined Gnder the Lands and™ *

Deeds Registry Act section 16, which provides that:

Registration shall consist of the filing of a copy certified by the
registrar as a true copy and of the entry in a book of the

following items:-

the names of the parties

the date of the document

the date of the registration; and
briefly, the nature of the document.
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Separate files and books shall be kept for each register.'®

The above procedure takes place at the Lands and Deeds Registry, which

is discussed in detail in the next chapter.
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CHAPTER FOUR

PRACTICAL ADMINISTRATION

A LANDS AND DEEDS REGISTRY, PRACTICE AND PROCEDURE OF
REGISTRATION.

The machinery of land registration in Northern Rhodesia was established under

proclamation No. 57 of 1910. This proclamation among other things provided:

There shall be an office styled the registry of deeds (hereinafter térmed ‘the
registry’) in Livingstone for the registration of deeds......... !

It also provided for division of land and outlined that separate registers shall be kept

for:
(1) Lands

(2)  Township land.

The Land Registry was later transferred to Lusaka and established under the Lands

and Deeds Registry Act, section 3(1).°
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For the registration of documents required or permitted by this Part or any
other Act or by any law to be registered, there shall be an office styled the
registry of deeds............. in Lusaka and the Minister may from time to time
direct by gazette notice that thera shall be a district registry..................

-y
ove ol plbde

WX oo A

3
\ru'f” V/‘\/

5
Even though there is a provisi’ n under legislation to establish a district registry, in
practice .no such. registry has yet been establishad. Therefore, all transactions
requiring the registration of documents have to be carried out at the cantral registry
in Lusaka. This obviously poses a problem especially with reference to land in other
districts of Zambia situated far away from the central registry. For example, land held
under customary tenure in the district of Mpika, which is subject to registration when
title is converted to statutory leasehold,” would prove difficult to register owing to
distance and costs. In addition, the practical difficulty would be surveying the land, a
pre requisite to registration. It is for the above reasons that until recently the
registration of documents relating to grants of land was mainly restricted to state
land, which comprises only 6% of all land in Zambia, out of which only 4% has been

placed on the register as opposed to the 96% which remains to be registered. This

can be compared with England where almost all land is registered.

The distinction made under the proclamation is still evident under the Lands and
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Deeds Registry Act because it maintains two registers, one being the land register6

for farms, lots and plots, and the other being the township register for stands.”

The keeping of records originates from the register itself. It is only when the property
is registered that information about it is cbtained easily. In the ordinary sense a
‘register’ is used to refer either to the record of the title to a single piece of property
or to the complete record of all registered properties; in other words, all the
individual records collectively. rurther, in the‘ English system the meaning is
extended to the correction of the register, which may be effected merely by making
an alteration to the plan without altering the typewritten record in the property
register. In this way, the word ‘register’ describes not only the typewritten record but

also the filed plan referred to in the record. Each individual leaf ® of the register is

usually referred to as folio’”

Folio is a term of art to English lawyers meaning a certain number of words
(seventy-two or ninety) taken as a unit in reckoning the length of a legal
document, a matter of some importance when lawyers were paid by the
length of the documents they prepared, as they were in the days when
Dickens wrote of conveyancers toiling by candle Iight‘9

This concept is of little use today owing to modern technology in producing the said
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documents. In the Zambian context the Lands and Deeds Registry Act' defines a

register as: “the township lands register or the lands register, as the context may

require.”"!

Section 9 of the said Act' explains the above definition by clarifying the functions of

each register.

Separate registers shall be kept for :1-

documents affecting land within any area hereafter declared by law to
be a township. This register shall be known as the “township lands

register;"

documents........ not being land within a township........... This register
shall be known as the lands register: **

other doguments. This register shall be known as the miscellaneous
register.

At the deeds registry in Lusaka, the miscellaneous register has records of various

documents nsegistered16 in accordance with section 10,17 which permits the registry to

record any documents requiring registration in respect of which no special registry

office is maintained.
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The lands and deeds registry does not maintain what can be termed a ‘register of
ownership”; therefore, the system in existence is called registration of deeds and not
of title. In other words, there is no separate register prepared in respect of every

parcel of land showing its ownership, whether the owner is an individual, a

- partnership or a company. .

Under section 4 of the Lands and Deeds Registry Act,”

Every document purporting to grant, convey or transfer tand or any interest in
land, or to be a lease or agreement for lease or permit of occupation of land
for a longer term than a year............ must be registered within the times

hereinafter specified in the registry.19

The Act clearly stipulates that all the various kinds of deeds have to be registered
(even a licence to occupy premises) so long as it is for a period exceeding one year.
In practice, the views of the chairman of the conveyancing committee *° shed more
light on how parties to a lease may evade the provisions requiring registration and
the payment of all the fees, such as registration fees. He stated that this used to be
common when it was difficult to obtain state consent and the delay in obtaining state

consent would place the parties to a lease in a difficult position as the lease would
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expire before consent was obtained. Therefore, although the lease was drawn up
and executed it would not be registered for want of state's consent. As a result the
parties entered into a lease agreement for a term of one year only with an option to
renew, and so registration did not become compulsory. Since this was common

when renting out property, to avoid such evasion the new legisiation should aliow

. -what can Re termed an "ogcupancy license or permit of ogeupation” for a period of a .. -

longer term than five years requiring registration. The remaining documents can be
maintained for a longer term than one year. The Lands Act has provided the solution
to this problem under section 5(2) by stating that consent will be deemed to have

&

been granted within 45 days of the application being made.

The content of the register is important in showing as accurately as possible the
correct information on any given parcel of land. So far as title registry is concerned
the register, if it is to be effective, should show what is owned, who owns it, and
incumbrances and rights adversely affecting it. It, therefore, becomes logical to
divide the register into three main sections to achieve the best possible results.
Firstly, the property section, which should clearly define the parcel of land and
identify the nature of the right owned, that is whether it is outright ownership, being
freehold, or a leasehold interest, in which case particulars should be given of the
names of the parties and the period of the lease and the amount of rent. The parcel

of land is usually defined either by reference to a main map or a filed plan.
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Secondly, the proprietorship section, which shows the names and addresses of the
owners. Lastly, the incumbrance section, showing all the rights and interests
adversely affecting the property, such as a mortgage. The content of the register
explained above refers to a title register, such as the one found in British Virgin
Island.®" In addition, in Zambia the deeds registry records each deed showing the
. parties, the nature of each deed,.the document, description of the progerty. all on

one single page.

The manner in which these records are kept contributes to the convenience and
systematic approach to the availability cf these records, both to the members of staff
at the registry and the public as a whole. Since the registry is termed a public
registry anyone is allowed to inspect the records. The distinction between the four
different types of ledger books used as registers will clarify the above statement.
The first one being the bound books in which entries are made by hand as and
when they arise, each property being given a separate page. This system, which
was used in England, has been criticised as being inconvenient to handle mainly
because once a page is full, continuation sheets cannot be inserted and would have
to appear in later volumes and as such a record of one piece-of property may stretch
over several volumes. The same ledgers are being used in Zambia at the council
registries not only for records of title but for deeds also. The bound volume is the

second system, where the duplicate of the grant or the certificate of title is bound in
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volumes of fifty or more titles. The result of the system has been described in the

following terms,

binding is an administrative technique only, aimed at securing folios of the
register from damage and loss, and does not qualify as an essential
ingredient of the Torrens system. As a security technique it is quite effecuve
but the security it offers is purchased at the price of operational eff iciency.”

The loose-leaf binder resolves the above problems since leaves can be quickly
inserted or withdrawn from binders which can be varied in thickness to centain as
many titles as may be desirable in one volume. As a security measure, Dowever, it
may well be desirable to arrange for the blank leaves to be serially numbered so that
each one can be properly accounted for. The lands and deeds registry uses lcose-

leaf binders when recording the documents.

Lastly, the card or loose page system is the most convenient since registers are kept
loose on cards which are filed in drawers. Here the problem of misfiling is fairly
apparent. Each system has its setback but the card or loose page system seems to
be producing greater efficiency in the registers where it is being used. New Zealand
is a good example where all the bound-up registers have re‘cently been changed to
loose registers. However, with the introduction of the latest technology in computers

and the advancement in the keeping of records and material on computer diskettes,
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there has been a reduction in the keeping of manual records. In developing

countries this is a recent innovation and, therefore, its implementation to achieve the

desired goals may be a long way off.

introduced but it has not been, extended tg the counc! registries, even ‘én Egs;k;g_.
The overall effect of the system can only be analyzed when it is extendad over the
whole country. At this stage, a written form of record, being the card or loose page
system, would provide a secured back-up system to a computerised form of
recording. For, in its initial stage, documents may be erased or wrongly entered.
This new development will no longer require the advocate or the intending
purchaser to inspect or handle the register itself. A computer print-out giving uo-to-
date information on any parcel of land will suffice. The only problem weuld be if the
data fed into the computer was incorrect then it might not be possible to check the
error. Provision of a back-up system, such as a card or loose page system would
provide valuable assistance in resolving such problems. As an alternative back-up
system, a parcels file in respect of each registered parcel of land can be kept. The
parcels file in England consists of an open-ended envelope bearing the same
reference number as a parcel to which it refers. In it are placed all the documents
affecting that parcel of land. If such a system were introduced into Zambia the

position of the lands and deeds registry will alter from being a deeds registry only to
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that of being a deeds and titles registry. This system will no doubt provide a secured
back-up system as well as reduce the work of a conveyancing lawyer who will have:
evarything he needs on a particular piece of property by merely examining one

envelope.

back-up with 2 geod computerisad system. The current technology will speed up the
entire process of registration and reduce certain errors. No doubt this would b2 a
cost saving measure since the old system still remains, as opposed to changing the

<

entire system to a new one.
The type of register will affect the manner in which the entry is made. At the lands
and deeds registry documents presented for registration are first entered in the <ay
book ¥ and later transferred to the various registers. All these records are
handwritten since the bound ledger does not allow for the keeping of type-writien

records. One of the other advantages of the loose page or card system would be the

use of type-written records.

When focusing the attention on the institution itself, the obvious thing is that there is
only one lands and deeds registry situated in Lusaka for the entire nation. The only

exception being land comprised in a statutory housing area or an improvement area

16,3

It may also prove efficient if ths axisting system of the rggistry is (naintaned 2s a, .



under the Housing (Statutory and Improvement Areas) Act” To clarify the point in

terms of areas, in Lusaka the council registry deals with the following areas: -

STATUTORY HOUSING AREA
1. SITE AND SERVICES AREA DATE OF DECLARATION

Kabanana 31.10.80

Chawama West 01.05.86

Matero East - 01.0485

Kamwala/Kabwata 01.10.80

Emmasdale Site 01.10.79 7

2. COUNCIL ESTATE AREA

Chilenje South 01.3.77
Libala Stage 1 01.10.82
Helen Kaunda 01.08.78

Emmasdale Bank Houses 01.06.86

3. IMPROVEMENT AREAS

George 01.01.76
Chawama 01.06.75
Chaisa 01.01.79




Kalingaga 01.04.86
Mtendere 26.02.90

Chipata 01.01.90

For the above areas, title deeds for each main area are issued by the lands and
deeds registry, but individual titles to members of the public are then issued by the
council registry within whose ambit the land falls. The distinction between the two
registries is clear. Under section 11 of the Housing (Statutory and Improvement
Areas) Act ®in every council the registrar shall maintain a register of titles and each
ceitificate of title shall constitute a separate folio of such register. In addition, all
documents have to be recorded as well. The council registry becomes both a title
as well as a deeds registry. The council register can also be searched and it is a
public register % similar to the lands and deeds registry. A certificate of title issued
by the council registry is for a period of 99 years %" on terms and conditions provided
under a lease, which can be renewed. The council registry is a section within the
legal services department of the council, and in Lusaka was established in 1980.
The registry deals mostly in conveyancing matters for participants from statutory
housing areas and improvement areas. In a statutory housing area there is usually a
site and service scheme which is developed and planned for by the council itself, or

a council housing estate. These properties are developed with a view to renting




them out to the public or public organisations. The tenants are issued with a council
certificate of title »* for 99 years subject to the conditions in a lease specified under

the 3rd schedule, regulation 29 of the Act.”

On the other hand, in an area declared an improvement area the council grants land
rights to the inhabitants. Tenants of land in an improvement area are granted an
occupancy licence for a period of 30 years.* Such a licence is registered at the
council registry. The terms of the licence can be extended or renewed in accordance
with the terms of occupancy 3 specified in the regulation 32, and the 5th schedule of
the Act.? The licence does not provide any tenancy or lease agreemenit but only

permission or right to occupy that particular parcel of land.

The administrative procedure adopted by the councils ¥ is that a interested person
should approach the site and service office to get a letter stating that he or she
requires a certificate of title or an occupancy licence, depending on whether the area
is declared as a statutory housing area or an improvement area. The tenant or
occupier should then ensure that all services charged, e.g. charges for water,

sewage, etc are paid up to date. If anything is outstanding, it is the tenant's duty to

172



pay the arrears and the collection unit within the council then issues a certificate of
clearance. With this in hand the person proceeds to the deeds registry within the
council, where a further payment of K5,000.00 for a certificate of title, and K4,000.00
for an occupancy licence is made. The Registrar then issues the relevant
documents in the name of the tenant or the occupier, thus creating a title register.
Another major difference between the Lands and Deeds Registry Act * and the
Housing (Statutory and Improvement Areas) Act * is that general conditions of sale
are part of the latter Act and described under regulation 28 and second schedule.

No such provisions are stipulated under the Lands and Deeds Registry Act” and

transactions are subject to the Law Association of Zambia General Conditions of

Sale.

Administratively, the lands department at the lands and deeds registry is divided into
two separate units comprising the office of the Commissioner of Lands, and the
deeds registry itself.® The powers of the Commissioner to allocate land are not

clearly spelt out under the Land (Conversion of Titles) Act,® where reference is
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made to the President of the Republic. Under section 12 and section 4 3,40 however,
the powers of the Commissioner can be traced back to Statutory Instrument No.7 of
1964, where such powers are conferred upon the President by Article 10A of the
Zambia (State Lands and Reserves) ' and section 10A of the Zambia (Trust Land)™®
to authorise the public officer to execute the duties of the Commissioner of Lands.
c e - B0OMH QE the above piecas of legislation have been repealed by the Lands Act, No,29 ...
of 1995 section 32(2) and the schedule. The Commissioner's power is subiect to the
special or general directions of the Minister charged with the responsibility for land
matters. Such delegation of power does not create independence within the
institution since it can be interfered with by political decisions and policies. To avoid
vagueness, the statute should stipulate functions of the Commissioners office.
These new functions should not be centred on allocation of land and granting of
consents, which should be placed under the chief registrar's powers. The repeal of
the Zambia (State Lands and Reserves) Order-in-Council® and Zambia (Trust-
Land) Order-in-Council * has created a dispute as to the delegation of the powers
from the President to the Commissioner, which is one more reason why statute
should provide for the powers of the Commissioner. These powers should include
quasi-judicial functions allowing the Commissioner to conduct investigations on

various land issues and disputes and to grant relief to aggrieved parties. In order to
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perform this task effectively, the Commissioner's office has to be equated to a
tribunal. In the same vein, the Commissioner must be qualified to be a judge of the

High Court. His decision should be subject to the appellate system of the courts of

law.

The powers of the registrar on the other hand are clearly outlined under the Lands
and Deeds Registry Act,® which include registering of documents and the issuing of
certificates of title. The registrar also regulates various other administrative matters.
One such example is section 8* which clearly states that the registrar may direct
which documents require registration. There is need to emphasise the role of the
registrar as a revenue collector and powers should be vested in him to impose fines
on defaulters, or where parties undervalue the property, to reduce the various fees
and taxes payable. To deter such practices, the fine should be the actual value of
the property divided between the buyer and the seller. The registrar believes he
should have the authority to cancel a caveat where it is shown the entry does not
protect a legitimate interest. The registrar “ further feels that he should have power
to cancel an entry of caveat on representation by a registered owner or other
interested party if satisfied that there was no sufficient interest shown in the caveat
placed with him. In the alternative, it can be argued that this power should be placed

more aptly in the revised role of the Commissioner, since it is more of a quasi-
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judicial function. To make the existing caveat facility more effective the new Act
should provide that a person lodging a caveat should produce a statutory declara-
tion and an affidavit as evidence clearly showing the interest the caveator interds to

protect. This is to prevent just anyone from placing a caveat on a particular parcel of

fand.
v rat

The procedure adopted at the lands and deeds registry, once the documents are
lodged, is that particulars are entered in the day book of all the documents.® The
documents are stamped with a date and the time is noted. This is done manually by
the clerk at the counter. The senior lands officer then forwards all the doduments to
the registrar or the assistant registrar for vetting or examination. If a mistake is
detected at this stage then a query is raised in which case the documents are sent
back. If there is no query raised, an entry of the documents is made in the register,
or more recently, on the computer, according to the town in which the property is
situated. If the transaction involves the sale of a piece of property the typist then
prepares and types out a new certificate of title in the name of the new owner. The
new certificate of title is verified and signed by the registrar. A senior lands officer
who signs for them in the register as well usually does uplifting of documents from
the registrar’s office. The documents are then returned to the advocate who lodged

them. Each legal firm has a locker into which these documents are placed before
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collection. A book recording all the documents brought for registration and collected
after registration are kept by all the advocates. This administrative framework will be
greatly enhanced with the introduction of computers as the tedious task of manual
recording will be done away with but the maintenance of a day book as a source of

all the documents received for registration may prove inevitatie.

B R TR Xy R . R T T PR TIN R ST SN T

PROBLEMS FACED BY THE LANDS AND DEEDS REGISTRY AND THE
COUNCIL REGISTRY.

Looking at the institutions themselves, the lands and deeds registry and the council
registry are both established under statutes, the Lands and Deeds Registry Act,49
and the Housing (Statutory and Improvement Areas) Act,” respectively. For
administrative purposes, the former is placed under the Ministry of Lands. while the
latter is placed under local government and, thus, has a more political role to play.
Their primary function includes the maintenance of the constituency they represent.
Little attention is paid to the allocation of land and issuing of certificates of title,
which are carried out by a small section within the legal department of the council.

This role should be reinforced since rural and township councils will play an
important part in registering land rights held under customary tenure, which at this

moment is only subject to the process of conversion.”’
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The main problems faced by the lands and deeds registry can be linked to the
general problems faced by the Ministry of Lands. In order to understand the nature
of these problems comparison of the land brought under the registry currently being
4% as compared with the remaining 96% of the country, brings out a realistic
picture. State land comprising only 6% of all the land in Zambia, in terms of figures
amounts to 4.5 million hectares, % is subject to registration at the central registry. Of
this, only 4% has currently been placed on the register, a total of a thousand
parcels. Until about five years ago there were only about seventy thousand pieces
of property entered on the register. Faced with such a situation, when turning to the
entire country it would mean bringing the remaining 96% onto the regist;r, a task
that would prove impossible for one centralised registry. The starting point of the
problem would be an accurate diagram to describe a parcel of land before
registration can be effected. Various problems and advantages of adopting one
system and not the other have been discussed under chapter two. Administratively,

for any system to be effective there has to be a close link between the survey

department and the various registries.

The next stage would involve decentralisation of the registry. The need to have at
least three more regional offices, each catering for a number of provinces based
within a central area of these provinces and easily accessible, is a must. The most

important aspect of this decentralised system would be the administrative linkage



between these registries. A good interconnected system would produce the desired
results whereas a lack of it would amount to disarray. The council registries are a
good example of a decentralised system but the problem of restricting them to areas
of statutory housing and improvement areas only reduces the efficiency of the entire
system. The various council registries are constituted under the Act avoiding the
provisions of the Lands and Deeds Registry Act % and re?ated iegistation‘ under
section 48> The main advantage of the system provided for under the Housing
(Statutory and Improvement Areas) Act * s that the accurate surveying and
producing of a diagram for each parcel of land is relaxed. Instead, a general plan
relating to eithar type of area under the Act suffices as an accurate de;cription of
any parcel of land. In other words, the system can be extended to cover areas where
surveying may prove impr..f;xcticab!e.56 Such a system is not extended to the lands
and deeds registry. The general plan scheme has to be approved by the surveyor
general to increase accuracy and should contain the name and description by which
the area is known or is to be known, with an indication of any existing or intending
public facilities for common use. There is only one significant difference in the
requirement relating to the description of a building in the two areas. In the case of

a statutory housing area, the plan should indicate the dimensions of each piece or

parcel of land with a serial number identifying the building. In case of an
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improvement area, on the other hand, it suffices to identify the location of each
building by a serial number. This difference has its origin in the background of the
respective areas. Improvement areas, it should be noted, have arisen out of what
were termed "shanty compounds”, the development of which has been unplanned

and unregulated by any statute. In such areas, to insist on dimensions with precise

.. -measurements is.not practically viable. Statutory housing argas, onthe other hand, . .

have received the benefit of planned and orderly growth since they form part of the
estates under the local authorities. In these areas, the dimension of any piece of
land can be obtained but with some difficulty. The most important advantage of a
general plan is that it provides a grant of a registrable interest and thzt suth a grant
need not be accompanied with a diagram;, a general plan will suffice. In other words,
the Act ”, in respect of a statutory housing area, requires only the particulars
identifying the house, building or plot in question by reference to its appropriate
number on the plan.58 This procedure is not applicable to improvement areas. With
reference to these areas, the law allows the issuing of an occupancy licence for a
term of thirty years, which interest is registerable without any reference to a general
plan.59 The only purpose for which the general plan is drawn up for those areas is for
administrative management of registered occupancy licences, not for the purpose of
registration of land held under customary dominion, where demarcation may be

practicaily impossible and an accurate survey diagram a main hinderance to
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registration. With the distinction between stateland, trustland and reserves now
abolished, the decentralisation scheme of the registry can be put in place using the
existing system of registration at the councils; registration of customary tenure may
prove workable. The council registries within a particular province will be
responsible for all the land in that province. This would entail the repeal of the
Housing (Statutory and Improvement Areas) Act * and incorporation of the council
registries under the Lands and Deeds Registry Act® In order to achieve the best
results, various provisions from both should be incorporated into one. In other

words, codification of the legislation is the best answer.

There are a number of other useful comparisons that can be made relating to the
registration of documents and title under both Acts.” There is a requirement under
the Housing (Statutory and Improvement Areas) Act® to register, any document

relating to any dealing with land.*

However, under the Lands and Deeds Registry Act ® duration of the interest is of

essence; in other words, a document for less than one year period need not be

registered.
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The consequence of want of registration under both the Acts is to render an
unregistered document ‘null and void. This was held in the case of Sundi v
B_aﬁlig.es There is, however, a proviso under the Housing (Statutory and
Improvement Areas) Act which, distinguishes it from a similar provision under the
Lands and Deeds Registry Act® The proviso states: “provided that ncthing herein

contained shall apply to the case of any person who has notice of any such docu-

”&
ment.

Any person who has notice of an un-egistered document cannot state that the

document is null and void.

Further, under the Lands and Deeds Registry Act ® there is provision for extension
of time within which to register a document but no such provision exists under the
Housing (Statutory and Improvement Areas) Act. This may cause hardship where

failure to register was inadvertent.

As for priority of documents under the said Act, priority is to be determined by the
time of registration and not execution of the document. The provision in the Act does

not provide a clear answer. The relevant provision merely states: *...any document




required or permitted to be registered under this Act shall be registered in the

order of time in which it is presented for that purpose.” °

With regard to the caveat facilities, provisions in both Acts are similar. The grounds

and procedure for lodging a caveat are the same and so is the remedy for

compensation where a caveat is lodged }‘wi{thou.t. reasonable Qaus_e'_'.., e o

In light of the above discussion a unified system of registration taking the best
provisions from both Acts to combine into a suitabie registration scheme applicable
to all the land in Zambia supporting the decentralised process using the already
existing systems and institutions, would provide the best solution. The only

additional need would be the establishment of regional registries linked with the

central registry in Lusaka.

The above changes would resolve two main problems encountered by the lands and
deeds registry, that is, delays in applications from the district councils to the central
registry and the delays and costs associated with channelling leases through one
central registry in the country. Implementation of the new system will require

personnel, training and retention of the skilled manpower once trained.
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Another major change, which can be termed 'unification’, would be the provision of
only one form of title: a leasehold title for a standard number of years. For example,
a leasehold tenure for 99 years without the distinction of presidential lease or a
statutory lease under the Land (Conversion of Titles) Act "orai14 year lease from
the council, where the area is not surveyed and a sketch plan is enclosed. F urther,
even the granting of an occupancy licence could be for a duration of §9 years to
avoid the elaborate procedure of renewal after every 30 years. Such unification
would simplify the conveyancing transactions to standard forms and encourage an
individual to conduct the transfer of the property himself without having to go through

&

an advocate, thus reducing costs.

C. THE LEGAL PRACTITIONER'S TASK OF REGISTERING LAND
TRANSACTIONS.

As discussed in Chapter Three the final stage of the conveyancing transaction

would be lodging of the following documents ™ at the lands and deeds registry: -

1. State Consent

2 DR 53

3. Tax Receipt

4 Certificate of Title

5. Assignment/Mortgages
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together with the payment of various fees, such as the registration fee, calculated in
accordance with the statutory instrument in force. On lodging these documents at
the counter, the Advocate should ensure that the documents are stamped with a
date stamp and insist that the time is noted.”™ This is because the rule of priority of
documents applies. So, in the case of registration of documents. the mportant

consequence to note is with regard to-priority of documents. The Lands and Deeds,

Registry Act provides under secticn 7(1) and (2): ™

All documents required to be registered shall have priority according to date
of registration, notice of a prior unregistered document required tosbe regis-
tered......shall be disregarded in the absence of actual fraud. The date of
registration shali be the date upon which the document shall first be lodged
for registration in the registry............... 7
It is important to note that in accordance with this provision if there are two
competing claims, the first registered document has priority notwithstanding the
presence of notice of the other document, which might be earlier in time of

execution. Therefore, the doctrine of notice is expressly excluded. This can be

compared with the decision in the case of Crayem v. Consolidated Trust Ltd, ”

where the owner of premises first leased his property to the respondent for a series
of five year periods with an option to renew. Under deed, which was the subject of

this case, the respondents sought to exercise their rights of renewal at the end of a
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five year period. Before the option was exercised, the owner had leased the same
property to someone else on befter conditions. The deed under which the
respondents sought renewal was not registered. On failing to obtain possession
from the respondents who refused to quit on account of their option to renew, the

appeilants commenced proceedings to recover possession. The issue was sclaly

- whether regisiration ,conferred absolute priority, as between, competing claims |

notwithstanding notice of an earlier unregistered deed. The Gold Coast land

Registry Ordinance stated under section 20,

Every instrument executec on or after the 24th day of March 1883.........

shall so far as regards any land affected thereby, take effect as against other

instruments affecting the same land from the date of its registration........... ”®
Levey J. A held that a later instrument can, by registration, obtain priority over an
earlier one only if it was obtained without fraud and without notice of the earlier
unregistered instrument. Finding that the appellants had notice of the respondents
lease, the court took the view that they should have been put on enquiry by reason

thereof and hence would have been able to discover that the respondent's had an

option to renew.

The specific reference to notice in the Zambian provision renders notice not a

material consideration affecting the priority of a registered document. Thus, priority
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is only subject to actual fraud.

Once the documents are lodged the Advocate then has to wait for uplifting when the
documents are ready for collection. Advocates have frequently complained of the
delay in processing the papers by the registry. Two Advocates, Mr. Justin Chashi
and Mr. A. Wood, working for different Law firms, " where 50% of the work involves
conveyancing transactions, complained about the delay which in some cases went
beyond three months. This, according to them, was a great embarrassment to the
Advocate who had to explain to his client. This complaint has been made by
members of the public as well.”¥ Further complaints of malpractice involving officials
and councillors in the district councils throughout the republic and also at the deeds

registry have increased. The ministry of Lands has issued a memorandum

explaining these problems:

as regards malpractice, it is possible some officials under the present system
would receive bribes for facilitating the allocation of land to those who want to
jump the queue or those who may not have adequate financial means to
develop the plots allocated within the stipulated period........"

Improved conditions of service may provide the necessary incentive to minimise

these practices.
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Both Advocates supported the creation of a decentralised registry system and stated
that it was long overdue. Computerisation of the deeds registry also received
support from both lawyers, in that it would increase efficiency and reduce human
error. With reference to a simplified conveyancing transaction, Mr. A. Wood &
Supported the idea but expressed fears at the reduction of financial gain for the law
firms.  Mr. J. Chashi supported the idea and explained that the task of the
conveyancing lawyer would be made easjer if all the traditional concepts are done
away with. He ® saw no problem as long as the new legislation provided that the
transaction could be completed by the owner himself or by his Advocate. ‘He further

added that few Advocates ever explained the entire transaction to their clients, who

would feel more confident if they are represented even if the procedure is simplified.

The chairman of the Conveyancing Committee supports the above views * but adds
that if simplified conveyancing transactions are to work well the public should be well
informed of their rights. In practice, cases of fraud will no doubt increase and,
according to him, * even though the system May prove a success in England, a
developed country, it may have its set backs in a developing country like Zambia

where policies have to be well thought through before implementation.
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CHAPTER FIVE

CUSTOMARY TENURE

(A) INTRODUCTION

The concept of ownership under customary law differs from English Law. The basic
_land laws were, until the arrival of British rule, the differing customary faws of the

various indigenous communities. In the Nigerian case of Nwangwu v. Nzekwu ' the

question before the court was whether an agreement by persons subject to
customary law to convey a fee simple was a nullity because a fee simple was
unknown to customary law and they could not convey what they did not Z)osses s. It
was held that it is a fact that 'fee simple’ does not exist under Native Customary Law,
but the claimants to the land in question were Africans and they intended the lease
to be granted by the party which is clearly referred to in the recitals to the
agreement. Therefore, when applying English concepts of land law to customary

tenure great caution should be exercised to determine the exact effect of its

application.

Further, the Privy Council in the case of Oshodi v. Balogun.? where the issue was
that in 1913 one of the headmen, a recipient of an allocation and grant, purported

(without reference to the Oshodi family), 'to convey and transfer as absolute or fee
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simple interest, in relation to the part of the compound so allotted to him. The Privy

Council considered the phrase, 'the paramount chief is the owner of land:;' it
explained that he was not the owner in the sense in which owner is understood. He
has no fee simple, but only a usufructuary title. Therefore, the headmen could only

pass on the same title of native customary tenure to the compound heads. This

-supports. the.view that, under, native customary tenure an individual cannot alienate, .

the land he occupies; consequently, the rights of his descendants are safeguarded

and cannot be realised by him.

Y

The definition of ownership under English Law can be compar 2d with the concept of
ownership under customary law in various region of Africa. Under customary tenure
individuals clearly have the right to use and take the fruits of land they are working
on, including the disposal of land freely but do not own it as under English Law. As
Gluckman rightly pointed out with reference to customary rights, “most importantly,
these rights of the individual cannot be extinguished against his wishes, hence we

can speak of these rights as perpetual.”

Some portion of land remains in the control of the community and members can use
it to pasture, to hunt, and to collect wild products. The superior rights to allocate
land, and control its use, to restrict its disposal are usually vested in the chief or the

ruler, while the right to use the land remains with the individual. Therefore, under
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customary law the term 'estate’ could be used to mean 'interest " A plot of grazing
ground may be held by an individual, a family or a group of persons who have
agreed to herd their cattle together. The community in this case may have the
possessory title to the common enjoyment of the land permitted under the customs
of that individual. In every instance, the possessor of land is entitled merely to its
use and not to absolute ownership. Land passes by way of gift, inheritance or
gratuitous loan. It is not considered as a commodity, which can be sold or hired out,
and the amount which one person can hold is limited. The descendants of the
original occupying families are considered to have a special degree of 'ownership'.
The Kikuyu of Kenya bought out the original occupiers, the Dorobo, becduse of the
great respect for the right of first use in order to propitiate the ancestors who are
believed to be immanent in the locality.5 Another feature common to most types of
customary tenure, is the absence of a time limit within which claims over land can be

asserted or enforced. It should be emphasised that voluntary abandonment of the

use of any land extinguishes all prescriptive claims.®

Generally, under customary law land is held on a kinship and group basis.
Individuals have definite rights but these are qualified with the customs of that

particular region. Title, therefore, has a community character and it is not absolute.
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Land is pass=d on under conditions, which do not conflict with the right of the kin or

local group. The chief is the custodian of land, but not its owner.” Land, once

granted to a family, remains the property of that family and the chief has no right to

any say in its disposal.

In Africa the term 'ownership’ is qualified and the ascription of ownership of land to a
chief is only accurate if the term is used in that sense. The precise meaning of
ownership is different in every culture, varying according to custom, tradition, and

the relative social status of those who enjoy its privileges.8

(B) CUSTOMARY TENURE OF THE VARIOUS TRIBES

Under customary law, the terms ‘land’ and ‘ownership' can only be discussed intelli-
gibly with reference to the various tribes each of whom may follow a different set of

customs. A good comparison can be made between the Lozi, the Tonga, the Bemba

and the Ngoni.
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LOZIS

* Lozi means not only a member of the dominant tribe, but any man who is subject to
the Kz'ng.”9 The Lozi identify their kingship with their land and that each King, at his
installation, is brought into contact with the supernatural powers of the land, and
after death enters into these. All the land and its produce belongs to the village
through the King, which is the reason why tribute and service is given to the King in
form of gifts.’ The King is the owner (munga, kololo: minyo, loz)) of the land and its
cattle, wild game, fish, birds and trees, in the sense that ultimately he has a right in
every piece of land in the Lozi Kingdom. On the other hand, even though he is the
owner he is obliged to give everyone of his subjects land to live on, and land to
cultivate. “The King's rights are to claim the allegiance of everyone living on his land,

to demand tribute from their produce, to control the building of villages and to pass

laws about the holding and use of land.” "

The King, thus, holds the land as trustee for his people. Besides, the King's ritual
guardianship of land, his secular ownership is always manifest to the Lozi in his own

villages and sites. A sign of ownership is the digging of canals by each King.

Once the King has given land to a Lozi subject, the latter has in it rights which are

protected against everyone else and the King himself. In this way, the Lozis have
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what can be termed security of tenure within a well established and defined system
of customary law. However, it is noted with interest that even though the King may
give a piece of land to an individual, in practice all land is held by villagers in the
name of their village headman.” If a man leaves a village he loses his rights in afl
the land which he worked on as a member of that village. So the land within each
village is distributed by the headman among his people. The holder or the person in
possession, on the other hand, cannot give his rights to anyone and if he leaves the

homestead the land reverts to the headman.

The Lozis have always been in favour of fathers rights but in practice®a man can
claim the right to settle in the village of any of his ancestors. When it comes to
partitioning of land inside the village, the headman distributes land to the head of
each household, who in turn distributes to his subordinates in the household. In
return for the land, each holder accepts obligations to obey and respect the
headman and help him in his work. This hierarchy has many elements in common
with the feudal tenure under common law." Therefore, what has been described

above is in fact a land tenure system with a series of estates embracing similar

patterns of rights and obligations.

Intermarriages amongst different tribes are common and almost everyone is related
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in some way to each other. However, in landholding a villager here has rights
because he is attached in a political sense to the headman and because he is kin to

the headman. The above explanation can be summed up with regard to the concept

of ownership under customary as follows:

In approaching the problem of what is better called tribal tenure..... We must
bear in mind that what a person owns is a right in or over a thing or piece of
land, rather than the thing or land itself........ In describing a system of African
land tenure it is therefore necessary to describe }pe right which each social

group, or each social personality has in land.........

TONGAS -

The Tongas, on the other hand, are matrilineal people based in southem province of
Zambia. Unlike the Lozi who have a political system, the Tongas have a stateless
society with no political system which could weld them together into a common

body.15 Tongas are generally farmers and herdsmen.

Each village consists of a varying number of people who owe allegiance to a
headman recognised by themselves and accepted as a leader. Occasionally, even
strangers who can claim no ties of kinship whatsoever can settle in the village. This

i8 in accordance with the Tonga rule that a man has a right to settle where he wills
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and change his residence as often as the spirit moves him. The only restriction on

this movement lies in the power of the headman to reject a new comer. He does not
exercise this power unless the man has a bad reputation.'® Shifting from one cluster
of huts to another is common every five or six years. There are numerous instances
of villages being headed by a woman, who then becomes ‘headman.' The position of

. the headman is further recognised by the fact that.he is the owner of the cattle kraals. o

of his village.

When a villager first moves into a new area, the previous inhabitants in the
surrounding villages are questioned about the sites which are unclaime;. Once the
site is decided upon, each man proceeds to build his own hut and seek for fields,
which he obtains either by clearing unclaimed bushland, or by begging cleared land
from those who had cleared such land. Thus, land may be transferred from the

original users to someone living in another village for the right to cultivate the soil is

not vested in the residents of a given village_17

The headman, in fact, cannot allocate land, for he possesses none save that which
he has cleared himself. He can only show the new comer land, which has no
previous claim upon it. What he can give is a few acres of his own fields. This

system of land holding gave few problems since land rights were of a limited
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character. In other words, the villagers had a right to clear unoccupied land and to

cultivate it and to harvest their crops. The Headman had a further right to give or
lend his cleared land to someone-else or to leave the land barren to recover fertility.
The right of private ownership was extended to building his huts and other buildings
on it as well. The rest of the rights, such as the digging of clay for pottery, the right
. 9 the water holes, were held communally and, thereforg, open to all., This could be, .
well illustrated by an example. A person held a legal right to the maize he grew on
his field, which right he was able to enforce even against his feilow villagers. In
effect, individual ownership was of a limited nature and all residual rights were

&

common neighbourhood g roperty and not village property.18

The man (head of a household) usually provided a field for each of his wives and left
a field for himself. The woman stored her crop and used it to provide for her children

and her husband; she was allowed to sell the surplus and keep the money herself."®

In comparison the two tribes have two different systems of allocation of land. The
Lozi have transferred such powers from the King to his headman while the Tonga
headman has no such powers of allocation and distribution of land. Individual

ownership is more acceptable to the Tongas, as compared with the Lozis.
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BEMBAS

The dominant institution among the Bembas is the Paramount Chief himself, who is
at the apex, followed by territorial chiefs and sub-chiefs. The real wealth of the chief

lay in the number of villages he ruled, which provided the labour for his gardens and

... .-~ 106 yoURg men far his. army.. Gagdens, for. the, rest of the subjects were grauped . ...

together on kinship principles. The headman does not allocate fields for cultiva-
tion.® As a matter of fact land is not scarce enough to make rules of distribution
necessary. Fishing and hunting became communal village activities and joint labour
was performed. A Bemba man belongs to the village of his mother‘or maternal
uncle. In conclusion Bemba's have little knowledge of individual ownership;
everything for them is based on communal ownership. What is described as 'tribal’
or 'communal ownership' is not that the land is usually owned or worked by a large
group of people. In fact, there are individual rights, that is to say, a single individual
or two or more close relatives have definite rights to a particular plot of land and to
its produce. However, these rights are qualified by membership of a family, clan or
local group of people. In fact the effective period of occupation is limited and there is

restriction on succassion and transfer. This clearly shows that individual rights may

be no more than a pre-emptive possessory right.21
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NGONIS

Ngonis consider themselves different from the rest of the tribes in that they have a
centrally organised system of chieftainship. Members of the royal lineage occupy all
important positions. The village set up comprises clusters of dwellings separated
from each other by uninhabited stretches of garden-land and bush. From time to

time some break away from the parent village and form new villages.

Five types of villages could be distinguished: the royal village for the King followed
by the capital and chiefs village and between the two fell the regal village.« The regal
villages usually accommodated a group of wives for the chief or other members of
the royal lineage. The other village is called a cadet village for the junior members of
the royal lineage. All the cattle belonged in one sense to the Paramount Chief and
he is the owner under customary tenure of the land. When a village has to move for
whatever reasons the new village site is a matter for discussion between the chief
and the village headman. The site is chosen and notification is sent to the chief for
his approval. The first structure to be built on the new sites is a cattle byre. The bulk
of the huts in the village do not belong to any particular cluster but merely to the
village as a whole. Rights in land cannot be sold but only given away and no
presents are given to the donor by the recipient of a garden or garden site. So

rights are inherited by the relatives of the persons as a sign of continuity. All the
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land belongs to the chief and he controls the allocation of that land.?

There are no definite pastures associated with one village and cattle are herded

together from all the byres. Members of the household carry out harvesting of crops.

The Ngonis are traditionally patrilineal people.23

SUMMARY

In summary, under Lozi customary tenure the kiné is the owner of the land and he
holds it on trust for his people whilst it is the headman who distributes the land. In
other words, allocation of land is delegated to the headman and from him to the
head of the household. The Tongas provide a good contrast. The headman does
not allocate land since he does not possess any. A man has a right to clear
unoccupied land and cultivate it and this right could be transferred without the
authority of the headman. Individual ownership is encouraged and the residual
rights are common neighbourhood and not village property and therefore, individual
rights are qualified by membership of a family, kindred, and village. Under Bemba
customary tenure, the headman allocates land but everything is based on communal
ownership. The Ngonis consider the Paramount chief as the owner of the fand but

allocation has to be discussed between the chief and the headman. Rights in land
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could not be transferred or given away.

Abandoned land, both among the Ngoni and the Tonga usually reverted back to a
pool of unclaimed land and not any land administering authority like the headman.

In Haluba v. Headman Hingombe * the plaintiff, a Tonga, left his vacant land when

living in town. On return he found the defendant, who was the headman, cultivating
the land without his permission. The court held that the headman had no kind of
ownership whatsoever in land that belonged to an individual village resident. The

case can be compared with the decision in Mwiinda v. Gwaba, % where again a

Tonga plaintiff had applied and was granted an injunction by the High*Court. The
injunction was to restrain the defendant, who was the Headman, from continuing
ploughing his land. The defence was that the plaintiff had left the village and,
therefore, his land reverted back to the headman. Supporting this evidence one of
the assessors called by the court said: “....... when a man moves from a village the
land he was ploughing or the land he was given to settle.... remains the property of

the Headman. It is the Headman who is going to be approached to allocate land.” %
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(C) SUITABLE REGISTRATION SCHEME FOR INTERESTS HELD UNDER
CUSTOMARY TENURE.

It would be wrong to believe that there was no system of registration with reference

P s

to rights existing under the customary domain. Traditional societies did follow a
ritual, which could be considered a form of registration. This was clearly outlined by
Sir Berard O. Binns when he said that, “It is true that in many traditional societies
what may be called the public memory, often assisted by a high degree of publicity,

ceremony and even ritual is in itself a form of record which may take the place of a

written record.

%

In other words, the process of registration did not require the use of any written
documents and most of the time it did not refer to any public authority. Thus, a
"Memory Register' arose due to the ceremony and publicity, which was part of the
land transaction. The procedure was simple and the parties met on the land in
question, together with their witnesses to perform certain rituals, which were
expressive of their intentions to convey that land. In this manner, registration was
placed in the memory of the general public who attended the ceremony, and in
particular, in the memory of certain elders who are traditionally trained to remember

all the details of transactions in land.
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As society grew more complex and developed, the above oral system of registration

symbolism proved unsuitable. This brought about the implementation of circular No.
1 of 1985 ? and Statutory Instrument No. 17 of 1995, which allowed for converting
customary rights to leasehold property. This has not proved very effective since

much of the land has not yet been converted and remains under customary tenure.

To reconcile the customary law rights and interest held in land with any legislative
provision would pose a number of difficulties. This was clearly highlighted in the
ministerial statement in Parliament on 4th August, 1987 * on land alienation in
reserves and trust land, which clarifies the role of chiefs with reference to leasehold
property. The position is that under circular No. 1 of 1985 * and statutory Instrument
No. 17 of 1995, it is the district council, which plays a major role when converting
customary title to leasehold, rather than the chief However, since the chief can
make a grant or play a vital role in allocating land under customary law, consuitation
with him is inevitable. To avoid the infringement of customary rights, recognition
should be made of the fact that in most tribes the chief is the custodian of land
exercising superior rights of allocation and control of its uses. His knowledge of the

facts about each member in the village in relation to land, including communal

usage of land, can be used to foster a suitable system for land held under customary

tenure.
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To achieve such results, the system established should include records of land
revenue, survey and classification of land. Such a system has been in force in India,
where the record of rights maintained in each village is based on the right to

occupancy and eventually provides a leasehold interest. Section 148 of the Bombay

- Land revenue (Amendment) Act ™ pravides; ‘A record of rights shall_be maintaiped ... .

in every village and such record shall include the following particulars: -

(@) names of all Eersons (other than tenants) who are holders,
occupants......."

%

The first preparation of a record of rights would involve the publication of a notice.
The public notice would be published by beating of drums and of affixing copies in
various prominent places such as churches and rural council offices. The notice
would call upon all the village people to furnish orally or in writing, within a limited
period of time, information regarding particulars of the land occupied by them, the

nature of the interest, the tenure on which land is held and any other relevant

information.

On the basis of this information, the local councils would be able to prepare a rough

copy of the record of rights from information supplied by each individual with regard
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to land held under customary tenure in each village. A card index system in simp'e
form would prove suitable. Conflicting claims and disputed cases would be recorded
separately. The district councils would then be responsible for checking these rough
records and dealing with the disputed cases. The disputes would be discussed at
this level, giving the individual a right to be heard. Once a decision is arrived at, the
rough entries would be corrected and the corrections would be authenticated by the
individuais who are the parties to the dispute. The rough records would then be
verified, and a true record of rights duly approved would be ready for maintenance.

The record of rights once prepared would be maintained by updating on regular

intervals.

This system could prove workable for customary land tenure using the institutions
already in existence. The chiefs and headmen should have power to allocate, but

only in relation to 'lawful possession.” Ownership is still vested in the state.

The card index system may provide the answer with reference to the manner in
which these records are written. The point to be emphasised is that the record of
rights will present a written system for customary tenure thus reconciling both
customary law and legislation, which should provide for the registration of the right to

possession or an occupancy licence as against the existing conversion of title.
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CHAPTER SiX

CONCLUSION

(A) SUMMARY

The fact that land has remained the most important factor of human and economic
development of any nation is now being universally acknowledged. Therefore.the
availability of land and its uses are a vital part of human existence." A sound
national Land tenure policy supported by effective Land legislation regulating title

and ownership of Land is the basis of economic growth of every countiy. «

This dissertation has not only described the substantive Land legislation and its
development through the various stages but has also discussed how government
policy and procedure affect the implementation of these laws. The process of
conveyancing has developed independently from that of land laws but both are
linked together because they deal in Land. The relationship between them clearly
emphasises the need to consider the policies and administrative changes in each

one as the basis of future Land reform programmes.

This work has been divided into six chapters with the last chapter summarising the

research and outlining the recommendations. Chapter one described the



development of Land laws in Zambia. It has shown how complex Land laws based
on the English legal system of feudal origin were introduced and applied into the
territory of Northemn Rhodesia. Historically, the feudal system can be traced back to
the Norman Conquest, followed by the process of ‘sub-infeudatior’, that is to say,

ownership being traced to the crown and the tenant holding Land for the services

rendered.

Independent of the development of Land laws was the introduction of the
procedures and practices to implement these laws. The Torrens system for
registering title to Land originated in Australia and spread to the various countries
including England. The system was far from being satisfactory due to its complex
nature. In addition, the existing indigenous laws posed a further problem and this

created two systems of Land laws, thus proving to be cumbersome and unsuitable in

many countries.

Zambia is also faced with the problems of the dual Land tenure system, the
traditional of customary law and the imported English Land laws. The process of
implementation thus becomes distinct and the two systems operate side by side.
The local Zambian Land legislation is also based on English Land laws but has

evolved through different stages resulting in the new Lands Act ?
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Chapter two focused on the practical concepts relating to the system of registration
of title to Land. The benefits of the Torrens system when competently established
and efficiently operated are outlined. The registration of interests in Land cannot be
discussed without reference to the surveying technics. The precise measurements
showing the accuracy of the description of the registered Land are practically not
always possible, although they are of great importance. Customary Land tenure
poses further difficulties because of the need to define accurately the boundaries of
family, village or tribal holdings in relation to the communal rights enjoyed over them.

The need to introduce a simple, less cumbersome and inexpensive system is

s

emphasised.

(B) RECOMMENDATIONS

Land policy in any given country should depend on the country’s social, cultural,
economic and historical developments. The importation of complex foreign land laws
as well as principles may not be suitable for the society where they are made
applicable. Law reform and consolidation of legislative provisions should be the
starting point for the basis of forming a new land policy. In Zambia the current
government is calling for the institutionalization of a modern, coherent, simplified
and relevant land code and land administration system.® The need to simplify and

codify them has always been emphasised.



In each country the Commissioner of Lands Office, together with policy makers,

should identify all statutes related to land and review them for the purpose of
amending and revising them. The amended law should take into consideration

modern issues, such a computerized land recording and titling systems.

On the subject cf land policy and legal reform, it is important to adopt short term and
long term approaches. The current and urgent problems should be tackled
immediately on short term basis, while all complex and pertinent issues should be
addressed on long term basis. Once the recommendations and resolutions are
accepted and the legislative provisions so revised, there is need to monitor and

supervise their implementation. A permanent body, such as the land tribunal, should

be vested with the powers to monitor and supervise the recurrent issues relating to

land legislation and policy on a periodic basis.

Legislative reforms alone will not provide the answer to all the problems, the dual
nature of the entire systern which is based on historical and colonial concepts has to
be revised. In other words, the reclassification of land to serve contemporary needs

and requirements of the country should be taken into consideration.

Unifying the land classification into one category applicable to the entire country will
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form the basis of such reform. The nature of interest in the reclassified land tenure

system should reflect customary as well as state interest. The position in Uganda can
be compared with that of Zambia. While it is recommended by the Acting
Commissioner of Land Registration in his report ° that freehold interest should be the
principal and uniform land tenure system throughout Uganda, this may not prove
. suitable for Zambia. The support for. the re-introduction of freehold tenure in Zambia is .
limited.” Fear that the freehold system could create dispossession of the poor,

excessive concentration of land holdings and uncontrolled underutilization form the

basis of counter arguments.

The concept of duality is also evident in the two classes of land, namely state land
and customary land, each being subject to their own rules and regulations regarding
interest held in land. A ninety-nine (99) year lease with the provision of automatic
renewal for both state land and customary tenure will no doubt pose practical

problems, mainly due to the fact that customary tenure has not yet been recorded in

any form.

Some form of initial recording is therefore essential. As in India, ° the establishment of
a record of rights for land held under customary tenure can be a starting point. Instead

of establishing a new institution, it is recommended that the possibility of using the
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already existing institutions, such as the rural councils who can play an important role
in providing the recording of these rights should be considered. Therefore, at both
district and provincial levels, the role of the chiefs and their participation in
formulating, as well as maintaining these records, should be enhanced. The system

itself should remain simple so that the chiefs could contribute effectively at the policy

LIRS I o ST DYV LA ZCURRPY SRR AP Sl SR R LI SRR = Y S U S e

,;f?-ﬂ@}{,’.?ﬁf?f‘_,?}39?».._?,3 '_x(ell as m allocation of land in the customary sector. The
provision of conversion from customary tenure to leasehold tenure of 99 years would
be the next issue to address. Currently, the method of conversion is available but it is
provided for under a ministerial circular and the procedure itself is tedious and
cumbersome. Once a record of rights is established, the conversion of ‘itle in a simple
form should be provided for under the new legislation. The Lands Act ® has only
recognised customary tenure under section 4, but it has not made any other

provisions regulating the interest so held.

Once policy issues have been tackled, the practical systems of implementing these
policies have to be revised to meet the new challenges. The entire system of
conveyancing needs simplification and this need has been identified even in
developed countries where it commenced. Conveyancing practices have evolved due
to usage. This problem can be addressed by enacting legislation regulating the

contractual relationship. A Lands Contract Act clearly outlining all the standard
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conditions and the main special conditions may simplify the transaction as far as the
contract is concemed. Drafting of the deeds also needs simplification, both in form
and content. The process of registration of these documents requires streamlining in
that the Torrens system of registration of titles, instead of deeds, should be adopted. It
has many advantages and benefits, but it should be noted that the system is
dependent on an accurate cadastral survey. It has been recognised that aerial
surveying is cost effective, especiaily in cases of rura! areas. It is also recommended

that the use of general boundaries should be implemented for these areas.

As a long term measure the government should support and encourage private
surveyors to do the work while the government surveyors should control and
supervise the whole process of cadastral survey for accuracy. For the rural areas in
respect of the records of rights a very high accuracy rate should not be considered of

great importance since it may prove impracticable due to the nature of village

demarcations.

The registration process should also be decentralized; this would help to increase the
supply of titles to people living in the different provinces of Zambia. This, in turn, will
help reduce the costs and delays associated with the registration system at present in
Zambia. Factors such as staffing, equipment and buildings need to be addressed,

since they are not sufficient to provide for the entire country. The manner in which the
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records are kept links up with the security of land records. In Zambia land records are
physically exposed to risks of weather, fire, theft and uttering. Buildings should be
renovated, refurbished and redesigned to avoid the above stated probiem.
Microfilming can be another alterate to save deterioration of paper and minimise or
eliminate the above risks. To be effective, the system no doubt requires
computerization but with adequate back-up records in physical form for security and

verification purposes.

For customary tenure, the simplest form of card index system would prove suitable,

computerization being a long way off. -
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LANDS AND Ui JEGUIES B PULINE

The Lands and Deeds Reyiscry {Amendumerny , 1994
The Common Leasehol Schemes act, 1y
COMMON LEASEHOLL DECLARATION
Phased Development

lll_QI_LhQ_QQmeD_LEAEQhQ1d Schenes Act, 1994 - o s
REGISTERED NO.
NAME OF REGISTERED PROPRIETOR
PROVINCE/DISTRICT
TITLE NUMBER(S)
Date"................ 19......
The Property (snown cdyeu rev o ¢ew o lar .nich is part
of the property) comprised in ... above ticie{s) . to be

subject to the Common Leaseholu “chemes Act, 1994, n the
following terms:

1. The number of phases prop. - 0 e
2. The units and common parts c.aprised in enh s ase are
shown on the atta: .. pla:

3. The dates of commencement an. completion 0L e: ‘h phasge
as follows: o T :

Commencement Completion Unit Nos To

(a) Phase 1...-0-0-0. L I ® % o 0 0 0 4 8 LI SO S
(b) Phase 2.......... e e e reee ceeans
(c) Phase 3.......... B e e
(d) Pprhase 4.......... e e e e
4. Votes, Ownership shares anug contributions
The rates, ownership shares ¢ sepvice- contr. ation
properties of the hoiders vowwn oandt e
(a) Phase 1 - Unit Votes Cwnership Shareg >ntribution
(b) Phase 2 - U [ i 1] "
(C) Phase 3 - v " . it "
(d) Phase 4 - v . "




6. The promoter reserves the tollowing rignts un' 1 completion
of the development

7. Rights and obligations: The body corporate a: : the holders

: of the units have the rights and obligation s : out in
Sections 9, and 10 of the Act, the subject tc -andatory
by-laws as contained in Part @ of the Schedul (Section 5
and 11 of the Act) and as concained i Parc 1 of the
schedule (with the following variacions):

SIGNED BY of

The Registered Proprietu:
in the presence of:



-—-

LANDS AND DEEDS REGISTRY ACT
The Lands and Deeds Registry (Amendment) Act, 1994
The Common Leasehold Schemes Act, 1994

COMMONLEASEHOLD DECLARATION

a e tratio ommo c

under Sectjon 4(1) of the Act

REGISTERED NO.

NAME OF REGISTERED PROPRIETOR

PROVINCE/DISTRICT

TITLE NUMBER(S)

DATE:

19

The Property (shown edged red on the attached plan which is part
of the properties comprised in the above title(s) is to be
subject to the Common Leasehold Schemes Act 1994, on the
following terms:

1.

Units
&
The .......(number) are identified on the attached plan

with the identifying number provided or to be provided by
the Surveyor General. -

Name
The name of the body corporate is "The Owners of Common

Leasehold Scheme Registered Number "CLR" or the name as
approved by the Registrar.

Votes, ownership shares and contributions

The votes, ownership shares and service charge
contribution proportions of the owners of each unit are:

Unit Votes Ownership Shares Contribution

The body corporate and of the units have the rights and
obligations set out in the sections 9, and 10 of the Act,
be subject to mandatory by-laws as contained in Part 1 of
the schedule (sections 5 and 11 of the Act) and as
contained in Part II of the Schedule (with the following
variations): '



_4_
5. The Address for Service
SIGNED BY.veveeeernn.. .esOf

the registered proprietor
in the presence of:
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Law Association of Zambia
Contract and Conditions of Sale

AN AGREEMENT made the

day of One thousand nine hundred and

BETWEEN

of {hereinafter called “the
Vendor”) of the one part and

of (hereinafter called “the

Purchaser”) of the other part WHEREBY IT IS AGREED that the Vendor will sell and the Purchaser will purchase

the property referred to in the accompanying particulars at the price of
Kwacha

-
K ) upon the accompanying terms and conditions and the Vendor and the Purchaser do on
their respective parts agree to complete the said purchase on the said terms and conditions.

AS WITNESS the hands of the parties hereto or their duly authorised agents the day and year first
before written

SIGNED by

—— v v

in the presence of:

SIGNED by

in the presence of:



SPECIAL CONDITIONS

The property is sold subject to the Law Association of Zambia General Conditions of Sale 1976 so far as
the same are not inconsistent with or varied by these Special Conditions.

The Vendor's Advocate is
of
and the Purchaser’'s Advocate is

of

The period fixed for obtaining the State’s consent and any other necessary licence to assign shall be
weeks from the date of the Contract.

The date fixed for completion is
The Vendor is selling as
The title shall commence with

The property is sold subject to



Dated 19

and

Law Association of Zambia
Contract and Conditions of
Sale relating to:

Vendor’s Advocates:

Purchaser’s Advocates:




Form 1
Regulanons 3y
40m L9099 2R

REPUBLIC OF ZAMBIA

MINISTRY OF LANDS

THE COMMISSIONER OF LANDS
P.O. Box 30069

LUSAKA
PART 1
(To be completed by the lesse in triplicale)
Application for Consent to Assign/Transfer
1. Property: Stand/Plot/Farm/Subdivision No........ccooiiiiiin Town/DIStrCt. ..ot
2. Arca (hectares)................ Zoning: Residential/Commercial/Industrial/Agricultural/Other Use  »

3. NaAmMe Of LeSSEe. ..ottt PO BOX .o
4, RESIACNUAL AAAIESS. .o eei vttt ettt e et et et e ettt et e eate s es st e st e esse bt ebeeb e ea e E et R en e aR e et e e be et e e et eaaaeas
PROPOSED ASSIGNEE/TRANSFEREE
S NI IN UL oo oo ettt et e
6. AQAIESS. .. veeiee e e e et

7. Details of Unexhausted Improvements : Gross External Areas : Hectares of cleared land e.t.c.

Value

(a) Dwelling House - G.E.A (metre squared) .. .. .. .. .. .. . . . ..

(b) Servant's Quarters - G.E.A (metre squared) .. .. .. . . e

(c) Other buildings
() oo e e e e e e e e e e e e e e s

s eI T IOV SONS ORI WEND NULC NI EED ISR OIAE OB



8. Proposed Price Consideration PAYMEN. . ..ot
Signature of Applicant..........ccooiiiinn Date...ooviie e
PART I
(For official use only)
9. Lease Rent paid upto.....cooieivinincicinn Last Receipt NO ..o Date......o.ooooiiiei,
10. Details in Part I have been checked and the following are relevant COMMENt. ..o,
.................. OO O RSP PO SO TP BTN SRR PPy

POSIHION: ..ottt
for Commissioner of Lands




DR. 61a

THE LANDS AND DEEDS REGISTRY ACT
{Section 76)

CAVEAT

To the REGISTRAR OF LANDS AND DEEDS
NOTICE IS HEREBY GIVEN that I)

of (b)

claiming an estate or interest namely; ()

forbid the registration of any transfer or mortgage or other instrument whatsoever affecting the said land
until this caveat is withdrawn by me or by order of the High Court or some judge thereof AND | appoint
(e) as the place at
which notices relating hereto may be served.

DATED this day of 199

SIGNED by the said (g)

in the presence of:-

Name: (h)
Address :
Occupation :
NB- (a) Insert full names in capttal letters
(b) Insernt address
(c) State clearly nature of the estate or interest claimed and on what ground the claim is founded
(d) Describe land quoting Farm, Plot or Subdivision number
(e) State address where notices are to be served
N Signature
{g) insert full names in capital letters

(h) Signature of witness
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14,
15.
16.
17.
18.
19.
20.
21.
22.
23,
24.

25. .

26.
27.
28,
29,
30.
31.
32.
33.
34.

MISCELLANEQUS REGISTER

LIST OF DO DOCUMENTS

DEED POLL

WILL

DEBENTURE

SPECIFIC CHARGE 0. VEHICL.
SUPPLEMENTA 75 NTURE
APPOINTMENT OF 17 oF Tufi
DEED OF REVGCAT:ON

TRUST DEED

FLOATING CHACGE & GUACANTLY
LOAN AGREEMENT

MORTGAGE OF CHATTELS

LOAN GUARANTEE

FURTHER CHARGE

AGREEMENT TO SHARE PROPL1Y
MEMORANDUM GF DISCHARGE
JOINT DEBENTURE

RELEASE OF COLLATEXAL
LETTER OF SET-UFF

TENANCY AGREEMENT

POWER OF ATTORNEY

AGREEMENT

PARTNERSHIP AGREEMENT
MEMORANDUM OF SATISFACT.On
PROBATE OF THE WILL

SHARE PURCHASE AGREEMENT
COURT ORDER

ORDER TO ALLOW LATE REGISTRATLON
GRANT OF EASFENT

DEED OF ADJUSTING PRICRITIFY
DEED OF ARRANGEMENT OF SELii
DEED OF GIFT

ATEMPTIAL CONTRAC

DEED OF GUARDIANSHIP
MEMORANDUM OF ASSOCTATLCH
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THIS INDENTURE madec the day of  Onc Thousand Ninc Hundred and Ninety
BETWEEN a Company registered office at Lusaka (hercinafier called
"the Vendor") of the one part and a Company incorporated in Zambia and

having its registercd office at Lusaka (hereinafier called "the Purchaser") of the other part.

WHEREAS

1. Immediately prior to the commencement of the Lands Act 1995 (hereinafter called
“the Act”) the property described in the Schedule hereto was demised to the Vendor
for a term of 99 years (less the last 3 days thereof) from the 8th day of July, One
thousand Nine Hundred and Sixty-nine Subject to the payment of the rent and
covenants and conditions contained in a Lease (hereinafter called “the Lease™) dated
the 20th day of May One thousand Nine hundred and Sixty-nine and made between

The City Council of Lusaka of the one part and...... of the other part.

2. The said piece of land comprised in and demised by the Lease is now vested in the

Vendor for the residue of the term of years created by the Lease.

3. By virtue of section 6 of the Act the Vendor is deemed to hold the said property

from the President for the term of 99 years from the said date and upon the same

covenants and conditions as mentioned in the Lease.

4. The Vendor has agreed to sell the premises comprised in and demised by the Lease

to the Purchaser for the residue of the term of years created by the Lease at the Price

of ninety Million Kwacha (K90,000,000.00).




rl!!!!’ 'I‘lllg )4’ 4‘

1. In consideration of the sum of Ninety Million Kwacha (K90,000,600) paid to the
Vendor by the Purchaser (the receipt whereof the Vendor hereby acknowledges) the
Vendor as Beneficial Owner HEREBY _ASSIGNS unto the Purchaser ALL AND
SINGULAR the piece of land comprised in and demised by the Lcase together with
all buildings erected thercon TO JJOLD the same unto the Purchaser all the residue
of term of -ycars created by the Lease SUBJECT to the payment of the rent and to the
covenants on part of the Lessee and the conditions and stipulations in the Lecase

reserved and contained and henceforth on the part of the Lessee to be paid performed

and observed.

2. The Purchaser HEREBY COVENANTS with the Vendor henceforth during the

continuance of the said term to pay the rent reserved by and to perform and observe
the said covenants and conditions and stipulations contained and observed and keep
indemnified the Vendor against all actions claims and demands whatsoever in respect

of the said rent covenants and conditions or anything relating thereto.

3. The necessary consent in writing to the Assignment hereby made has been duly
obtained and Property Transfer Tax paid to the Collector of Taxes.

4. It is hereby certified that for purposes of any Duty payable the aggregate amount or
value of the consideration for this transaction does not exceed Ninety Million Kwacha

(K90,000,000.00).

INWITNES S whereof the parties hereto have caused their Common Seals to be hereunto

affixed the day and year first before written.

THE SCHEDULE hereinbefore referred to:-

ALL THAT piece of land in extent...........c.ccc.... more or less being Farm No........... situate
at Lusaka in Lusaka Province of Zambia which piece of land is more particularly delineated

and described on Diagram No.......of........... annexed to the Certificate of Tittle relating to the

said land except and reserved all minerals oils and



precious stones whatsocver.
THE COMMON SEAL of
was hereunto affixed

in the presence of:

THE COMMON SEAL of
PROPERTIES LIMITED. was
hereunto affixed in the presence of
DIRECTOR:

SECRETARY:

)

)
DIRECTOR:

SECRETARY:

)
)
)



2.

THE HOUSING (STATUTORY AND IMPROVEMENT AREAS) ACT, 1974
TERMS OF OCCUPANCY

During the terms of the licence and any extension or renewal
thereof the Occupant shall for such licence pay to the
Council on or before the last day of each month commencing

' with the month next following the date of the licence such
fee as shall be declared by the Council (with the approval
of the Minister responsible for housing) with respect to
the following components:

(a) a charge for water supplied to the Improvement
Areas;

(b) a charge for sewage service 1f any supplied to
the Improvement Areas;

(c) a charge.in lieu of rates based on the value
of the average or normal dwelling and out
buildings within the Improvement areas;

(d) a charge for a fair share of the cost of any ’ e,
service provided especially for such Improvement
Areas;
(a) The Council shall not be liable to the occupant for any personal

injury damage loss or inconvenience however or where person upbn the
premises, it being the inteution of an agreed between the parties hereto
that the Occupant and any other person czercising the rights at the
invitation of the Occupant shall do so at the risk of the Occupant: and
accordingly the Occupant agrees to indenmfiy the Council against all
claims by any vister to the premises whether with or without the
permission of the Occupant.

(b) By '"Claims" in the preceding sub-clause is meant a claim or claims
in respect of the condition of the premises or for breach of the
statutory or common duty of care or for the negligence of the Council

or of the Occupant or of those for whose negligence the Council could

or might otherwise be responsible.

The Occupant coyéenants with the Council as follows:-

(1) To make the payments in accordance with the foregoing
provisions and with the licence whether the same
be demanded or not.

(2) Where the building is a dwelling and its outbuildings to occupy the
premises as a residence for himself and his immediate family only,
and to use his best endeavours to expel and person or persoﬁ/éﬂaghi&i
to trespassing on the premises; and in particular not to take in
any lodger or other occupant without the consent of the Council; and
not to do or permit or suffer to be donme anything which shall cause
annoyance ihconvenience or disturbance to any adjoining occupant.

(3) Not to uéé the premises for any purposes other than tHe permitted use
and not &b do any damage to the premises or any part thereof; and
to obserﬂ"dgn& perform all statutory requirements and.’ give promot
and suffié&énﬁ effect to all orders directions noticea and

tequests bf éﬂy competent authority; and in particular not to do
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gufizr to be dore aay addition to or change in the structfure
of such f.uilding without previ usly having obta ned a permit from—e———.

Council.

To exercise the rights her~by grent:d in such man-»r as to do 18 little
damage as possible and to make adeguate c¢of > onsation for any damage
- nevertheless: causeds

To keep the prcmises nlear and tidy and clear of litter and in good
state or repair, aud not to pollute the premises or allow and pollution
toescape therefrom. ‘ T ——

Not to sublicence or assign the benefit or part within the rights

hereby granted over the oremises or any thereof except with the express

approval of tue Councilj; but upon the death or mental incapacity of
occupant during the terms of tkis Licence or any extension or renewal

thereoi the p2rson entitled by law to succed the occupant; shall

be entitled to#ontinue to occupr the said building during the unexpired

period of sian term.

To keep che Council and ali those authorised by them to use thepremises
indemni fied against all damag? oSS and injury of every description

h may occur to o affact the Council or such other persons as aforesnid
or thni ure gty endiwhichimny arise from or throught- the exerocise,
of the iighte by any authorised person including any person invited or
permittad by the cccupant or the noxn observation of any of, the items
of this lic¢nce however cxpressed cr implied. 3

. Within three calendar moatls of the termination of this licenc?2 oﬂ,
any renewdl. Cr extension thereoi by effluxion of time or for any other
reasone whato.vever on an appropriate written requ.ét being served by
posting oa ithe pvrenisges snh yequens® o L L i oither bafeore or ;
within thren calender months thereattar to c~cmove all buildings figtures
or other works consvructed on “he Jarq beforu or after the date thereof,
and to leave the site clean and ‘idy to tle raasonable satisfaction of

the Couvucil,

A i : N
This license may be: determined forthwith by notice given by th2 Cohncil.

. i
(a) Ly vhe effluxion of time. |

(b)  If ov sny time any paymen® due hereunder is unpaid for three :
_ calendier monthgyaftar becoming due whethgrjdemandeddoy;notij;

: . : il I y'y b

(¢) - 1f the Occupau&y shall hmve Iailed for avpefiod of fhree calépdar
mont 16 to remcdy ans breacn capable ofremedy of thelistipulations
and .cpditions herein conta.ned after being required to. remedyi .y
£l oo .n py nobice in writing from the Council specifying the: .l
*hoeach and requiiing thoe szue to be remedied. ] L

1yl
XY Wi

ISIE
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b, (a) On an:. hreach by the occupant of the stipulations
and ¢. Aditions herein contained which is in the
opinic of the Council in:apable of being remedied
and i. ~stmted so to be in the notice giveh by the

and upon the determination of the within

Counci

licent the occupant shall immediately vacate the
land ' on which such buildings are situated and
shall cmove such buildings from such land and
shall —instate level off and restore such land

to it: former state and condition.

- In default - such removal and restoration heing cffected within
ninety days of th jetermination of this licence it shall be lawful for the
Council to effect e same themselves nnd there shall b2 no right of action
against such Coun: L for so doing.

Se Upon failur: »f the Occupant to pay within three calender months

next following it: due date anyone or more of the monthly instalments of
fees enumerated i: paragraph 2 above the Council ¢hzll have the right to'
discontinue the s ply of water to the part of the Improvement Area within
which the buildin: or bailding s of the Occupant arc situated. Lo

6. Nothing her: i contained shall prevent the dccupant upon receiving
the proper conseni of the Council and only then, from using all or par /%f
the licenced premi s for the purpose >f operating a shop or of condutio
artisanal activiti -s upon or within the said building as the Council may
permit, provided t .at such operation does not in any respect violate the
provisions of thir licence. > D

. [
7 The licence 5hall confer £g tenancy upon the Occupant, .and possebsion
)Of_thﬂ_prﬁmiﬁﬁﬁ_ﬁhallmhgwretained»hy the Council shall at anytime have the
right to treate by this licence, and the Council shall at anyt ve .the
;Ezﬁf-fﬁ“éﬁt§T—ﬁ@01'€H§*I§§§§iggijgspect”thé'build;pgs upon}§ggh lands or

to instal or erect any works thereon which the Council deems'to be in the!
If the medical

general intercst of the Improvement Area or its Qccupants.
officer of health ~onsiders that the Gwelling or any out building thareof:
is unfit for human habitetion or use, he shall be entitled to serve notice
of such decision cn the Occupant and the Occupant shall do or cause to be,
done such alteration (including demolition if such notice as prescribes)

"as such notice shall order.

8. The cost charges and expenses in connection with this licence.._.
including any charpes for registration thereof in the Cnunzil Registry
shall be paid by the Occupant.

9. Any notice to be given to the Council under or uyursuant; to the
licence shall be sufficiently given by mailing such notice postpaid
to the Council at P. O: BOX sesorcecnncscon. .. and any notice fo ba:given
to the Occupant shall be sufficiently given by posting the same upon s
the dwelling or other building on the licenced premises. : I

-
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ASSIGN] IENT 100 YL RS

Al

S INDENTURFE made the day of

4 / 4 {

Zambia and having its registered office at Lusaka in the Republic of Zambia (hereinafier

called "the Vendor") of the one part and

company incorporated in Zambia and having its registered office at Lusaka aforesaid

(hereinafier called "the Purchaser") of the other part.

WHEREAS

. The Vendor is the tenant or lessce of the hereditaments more particularly

residue now unexpired of the term of One Hundred (100) years from the Ista
day of July One thousand Nine Hundred and Seventy Five created by the Land
(Conversion of Titles) Act 1975 (hereinafter called “the Act") at the rent
reserved and SUBJECT (o the Covenants and conditions contained in Part

part and dated the 3]st day of March 1975 so far as the same are still

subsisting and affect the said property AND SUBJECT ALSQ 10 the

(K1,200,000.00),

one thousand nine hundred and ninety

a company incorporated in

g e,

T~y AR T
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D WHEREAS the necessary consent in writing to the Assignment hereby made
has been duly obtained.
NOW THIS DEED WITNESSETH as follows:-
In pursuance of the said agreement and in consideration of the sum of Onc

Million Two Hundred Thousand Kwacha (K1,200,000.00) paid by the

Purchaser to the Vendor (the receipt whercof the Vendor hereby
acknowledges) the Vendor as Beneficial Owner HEREBY ASSIGNS unto
the Purchaser ALL THAT the property described in the schedule hereto
SUBJE the right of way and with the benefit of the right of way
contained in the said Indenture of Conveyance made between Jacobus
Johannes Potgicter of the first part Alexander Pretorius of the second part and
Dalex Motors Limited the third part and dated the 15th December, 1955 TO
HOLD the same unto the Purchaser for the residue of the said term of OI;C
hundred (100) years SUBJECT to the payment of the vearly rent and the
lessees covenants and conditions prescribed in respect thereof.

2. The Purchaser HEREBY COVENANTS with the Vendor that the Purchaser

will at all times henceforth during the continuance of the said term pay all such rent
becoming due and observe and perform the said covenants and conditions on the part
of the lessee and conditions which may now or hereafter be prescribed in respect of
the properties and will at all times keep the Vendor effectually indemnified against all
proceedings costs claims and expenses damages and demands whatsoever by reason
of an account of any omission to pay the said rent or any breach of the said covenants

and conditions.

IN WITNESS whereof the parties hercto have caused their Common Scals to be hereunto

affixed the day and year first before written.
THE SCHEDULE hereinbefore referred to:
ALL THAT piece of land in extent 0.4647 hectares more or less being the remaining extent

of Subdivision No. 7 of Farm No. 397a "Chipwepwenu" situate in the Lusaka Province of

Zambia which piece of land is more particularly delineated and described on Diagram No.
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1727 of 1955 annexed (o the Certificate of Title issued in respec
EACEDRT and RESERYED all mincrals oils and precious stones wh
the said land.
THE COMMON SEAL of )
in the presence of: )
DIRECTOR:
SECRETARY:;
THE COMMON SEAL of )
hereunto affixed in the presence of )
DIRECTOR:
| SECRETARY:

N .bm...‘mm.--\.«._.m. -

Cof this picce of lang

atsoever upon or under
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ASSIGNMENT
"RESIDENTIAL LEASE

1 INDE E_made the  day of  one thousand nine hundred and Ninety
| ETWEEN and both
" Lusaka in the Republic of Zambia (hereinafter called "the Vendor") of the one part and

Falso of Lusaka aforesaid (hereinafter called "the Purchaser") of the other part

WHEREAS

By a Lease (hereinafter called "the Lease") dated the Twenty Seventh day of
September, One Thousand Nine Hundred and Eighty-Nine and made between The
President of the one part and Five Car Hire Zambia Limited of the othes part ALL
THAT the hereditaments and premises more particularly described in the schedule
hereto (hereinafter called "the Premises") were demised to the said I;ivc Car Hire
Zambia Limited for the term of 99 years from the st day of September One Thousand
Nine Hundred and Eighty-Nine at the rent reserved and the covenants conditions and

stipulations contained in the said Lease

The premises comprised in and demised by the Lease are now vested in the Vendors
for the residue of the term of years created by the Lease subject to the rent covenants

and conditions contained in the Lease

'3, The Vendors have agreed with the purchaser for the sale to the Purchaser of the said
premises subject as aforesaid but otherwise free from encumbrances at the price of
Five Million Five Hundred Thousand Kwacha (K5,500,000.00)

. NOW THIS DEED WITNESSETH as follows:

1. In pursuance of the said agreement and in consideration of the sum of Five Million

Five Hundred Thousand Kwacha (K5,500,000) paid to the Vendors by the Purchaser
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(the receipt whereof the Vendors hereby acknowledge) the Vencors as Beneficial

Owners HEREBY ASSIGN unto the Purchaser ALL AND SINGULAR the piece

of land comprised in and demised by the Leasc together with all buildings erected

thereon TO HQLD same unto the Purchaser for the residuc of the term of years
created by the Lease SUBJECT to the payment of the rent and to the covenants on the
part of the Lessee and the conditions and stipulations in the Lease reserved and
contained and henceforth on the part of the Lessee to be paid performed and observed.
The Purchaser with the object and iutention of affording to the Vendors and their
successors a full sufficient indemnify in respect of the rent covenants and conditions
reserved and contained in the Lease but not further or otherwise covenant with the
vendors as follows:
(a) to pay the reserved rent henceforth to become pavable in respect of the
premises °
(b)  toperform and observe all the covenants and conditions henceforth on the part
of the Lessee to be performed and observed
The necessary consent in writing to the Assignment hereby made has been duly

obtained and Property Transfer Tax paid to the Collector of Taxes

Itis hereby certified that for the purpose of any duty payable the aggregate amount or

Hundred Thousand Kwacha (K5,500,000)

IN_MIN_E_SS whereof the parties hereto have hereunto set their hands and seals the day and
:year first before written

IEL| HIS SCHEDULE hereinbefore referred to

-ALL THAT piece of land in e“xtent 0.3730 hectare more or less being Subdivision 1 of
Subdivision A of stand No. 74 situate in the Lusaka Province of Zambia which piece of land
E;;.is more particularly delineated and described on Diagram No. 39 of 1991 annexed to the

Certificate of Title issued in respect of this piece of land EXCEPT and RESERVED all

minerals oils and precious stones whatsoever upon or under the said land

value of the consideration for this transaction does not exceed Five Million Five
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E' | INTRODUCTION

.

is Circular is intended to lay down general policy guidelines regarding the procedure all District
g 4ro expected to follow in the administration and allocation of land.

Your attention is drawn to the fact that all land in Zambin is vested absolutely in His Bxeel-
ye President who holds it in perpetuity for and on behalf of the people of Zambia. The powers
and are spelt out in the various legislations some of

Excellency the President to administer 1
yre; The Zambia (State Land and Reserves) Orders, 1928 to 1964, the Zambia (Trust Land)

1947 to 1964, the Zambia (Gwembe District) Orders, 195¢ and 1964 and the Land (Conversion
s) Act No. 20 of 1975 as amended. His Excellency the President has delegated the day-to-
ministration of land matters to the public officer for the time being holding the office or exe-
the duties of Commissioner of Lands. Under Statutory Instrument No. 7 of 1964 and Gazette
No. 1345 of 1975, the Commissioner of Lands is empowered by the President to make grants
ositions of land to any person subject to the special or general directions of the Minister

ible for land matters.

Pursuant to the policy of decentralisation and the principle of participatory democracy
jecided that District Councils should participate in the acdiministration of land. To this effect,
rict Councils will be responsible, for and on behalt of the Commissioner of Lands, in the proces-
applications, selecting of suitable candidates and making recommendations as may be decided
y them. Such recommendations will be invariably accepted unless i cases where it becomes
1t that doing so would cause injustice to others or if a recommendation so made is contrary

nal interest or public policy. “

Accordingly, the following procedures have been faid down and it will be appreciated if you
sure that the provisions of this Circular are strictly adhered to.

A. PREPARATION OF LAYOU'T PLANS

(i) The planning of stands for various uses is the responsibility of the appropriate planning
authority of the area concerned. Once u chosen area has been properly planned. the plan-
ning authority shall forward the approved layout plans to the Commissioner of Lands

for scrutiny as to the availability of the land.

ans are in order, the Commissioner of Lands shall

(i) Upon being satisfied that the layout pl
or authorise private survey)

request the Surveyor-Gencral to number and survey (
the stands.

iii) Thereafter, a copy of the layout plan showing the order of numberin
to the District Council and the planning authority concerned.

g, shall be sent back

B. ALLOCATION OF STANDS

Commissioner of Lands will be assumed to have
| If the stands are not serviced, the
services

(i) Stands recommended for allocation to the
been fully serviced by the District Council concernet
District Council shall give reasons for its inability to provide the necessary

before the recommendations can be considered

iiy Before stands are recommended, the District Council concerned may advertise them in
the national press inviting prospective developers to make applications to the District
Council in the form appended hereto and numbered as Annexure A.

iii) On receipt of the applications the District Council concerned shall proceed to select the
most suitable applicants for the stands and make its recommendations in writing to
the Commissioner of Lands giving reasons in support of the recommendations in any case
where there may have been more than one applicant for any particular stand, or where
an applicant is recommended for more than one stand.

iv) On receipt of the recommendation(s) from the District Council(s), the Commissioner of
Lands shaii consider such recommendation(s) and may make offer(s) to the successful
applicant(s), sending copies of such ofter(s) to the District Council(s) concerned.

1



(v) Where the District Council s not {he
mendation has beey, approved by the
letter of offer i principle,
planning authority he

planning authority, an applicant.
Commissioner of Lunds shall be

to apply for and obtain planning permission fron

fore a lease can be grantod,

(vi) If the District Coupeil i
matter shall he re
of thirty duys fro
will consider and

nal.

agarieved by the decision of the
ferred to the Minister of Lands a
m the date the decision of the

decide on the appeal. The Minis

Commissioner of
nd Natural Resources wit]
Commissioner of Lands s |
ter’s decision on such an apy
(vii) No District Council «h
permit or authorige
and until such deve
the development.
planning authority

(viii) Prior to the preparation of the dire
the Commissioner of 1

al have authority i iny e
any intending developer to e
loper shall have firgt receiv
harges. and has oht

ise to perimit, authoris.
nter upon or occupy any st
ed the letter of offer, paid lca.
ained Planning permissjon from th

ct lease. the

District Council concerned s},
ands the minimum  byil(

ing clause to be inserted in
o]

levant partioul
v the Commissioner of Lancls

(ix) Prompt written notification of the e ars upon the issue of
of title shall be Civen | to the District Counoi ¢

CoOUNSCHEDULRD AGRICULY

(i) Any State Land required for agricultural use shall be notified to the Conimis
Lands so that its stat,s and availability can be deterniined. Once the Commi:
Lands is satisfied t}t, the land in question i available the Department of Ag
in consultation with the District Council shajj be requested to Plan the area intc
agricultural units. The layout plang duly approved by Both the~Departnwr:1t
culture and the Distric

URAL LANDS

t Council concerned shall be submitted to the Comn
of Lands for survey and numbering,

(ii) Once the District Council is in possession of information from the Commissioner

regarding the numbered farms or small-holdings the procedure outlined i pa
4B (ii) (iii) (iv) and (vi) above shall apply. And the application form to be compl
e applicants shall be as per Annexure ‘(. !

(ili) No District Council shall have authority in anv case to vermit, authorise, or g,
permit, or authorise any intending developer, to enter bon or occupy any wyric
farm or small-holding unless until such developer shall have first roceived th
of offer and hay paid the lease foes.

Do RESERVES AND TRUST LANDS

(i) In the Reserves and Trust Lands, the powens ol the President, in making grants or
sitions of land, are lunited by the requirement to consult the local authoritics i
by such grants or dispositions of land,

(i) lLocal authority. in the Orders. Jas heen ndminist)rarti\'ely understood to mean the
and the District Council. "This means. thervefore, that the consents of the Chief:
Distriet Councils shall continue to he

the basis for any approval of applications for
in the Reserves and Trust Lands. : |
(iii) Ax has been the practice
Commissioner of Land
following :

|

|

- I
before, to ensure that o Jocal authority has been consulted
s will insist that eacl tecommendation is accompanied by
() written consent of the chief under his hand; 3
(0) extracts of the minutes of the Committee of the Council responsible for land nia

embudying the relevant re

solution and showing who attended, duly authentic
by the Chairman of {}¢ Council and the District Executive Secretary; |
{¢) extracts of the minutes of the

ith the relevant resolution and sh})\
who attended, dyj v Chairman of the Council and the Digt
Exccutive Secret-a‘r_\' : i

full Council w
authenticated by the

+



(d) four copies of the approved lavout plan showing the site applied for, duly endorsed

and stamped by the Chief, Chairman of the Council and the District Exeoutive
Secretary.

(iv) The preparation of the layout plan showing the area applied for, should be done by persons
possessexd with the catographic know-how. At Annexure B’ of this circular is a model
layout plan which provides the necessary details for an acceptable jayvout plan.

(v) Tt has been decided. for the time being, not to allocate more than 250 hectares of land
for farming purposes in the Reserves and Trust Land areas. The District Councils are,
therefore, advised not to recommengd alienation of land on title in such areas in . excess,
of 250 (two hundred and fifty) hectares as such recommendations would be difficult to

consider.

(vi) In each case recommended to the Commissioner of Lands, the recommending authogity
shall certify that it has physically inspected the Jand applied for and confirm that seté
ments and other persons’ interests and rights have not been affected by the app_roval o

the application.

1. APPLICATIONS FOR LAND BY N()N-Z;\..\[BI:\NS

(i) You are now aware that under the Land (Conversion of Titles) (Anwndment) (No. 2)
Act of 1985 no land can be alienated to a person who is not & Zambian. However, under
the same Amendment, & non-Zambian van e yranted a piece of land if his application

has been approved in writing by His Excellency the President.

(i) To obtain the approval of His BExcellency the President, 8 non-Zambian wishing to own
a piece of land will be required, in the firs® place, to submit his application to the District
Council c‘oucerned for scrutiny. o considering the application, the District Council
will be at liberty to solicit for as much i formation as possible from the applicsnb about

the intended development.

(iii) When recommending the application to the Commissioner of Lands, the Distriét Council
shall be required to give full back-up information in support of or against the uppiicant
in addition to the following: )

(@) extracts of the minutes of the Comunittee of the Council responsible for land
matters, embodying the relevant resolution and showing who attended the meeting duly
authenticated by the Chairman of the Cfouncil and the District Executive Secretary ;
(h) extracts of the minutes of the full Council, with the relevant resolution and showing
who attended the meeting, duly authenticated by the (hairinan of the Council

and the District Executive Secretary and ; ‘
(¢) four copics of the approved layout plan, showing the site applied for, duly stamped
and endorsed by the (thairman of the {‘ouncil and the District Executive Secretary

where the site has not been numbered. '

b. Consullationswl.)evelupmcnt projects of sreat signilicance both to the District and the
nation, shall be referred to the Provincial Authority for guidance before communicating the decision
to the Commissioner of Lands. I :

6. Decentralisation of Lands Department—Necessaty plans to further decentralise éthe various
aspects of land acministration and alienation to the Provincial Headquarters have been made. These
plans will be operational assoon a8 funds are available. i 1
i !

7. Reserved Powers--The Minister responsible for tands shall have the right in any cas® or
cases or with respect to any category or categories of land, to modity, vary, suspend or dispense with

the procedure outlined above or any aspect of same a3 he may see fit in the ¢ircumstances.,
1

i

F CHELA,
Minister of Lands and Natural Resources

cc The Rt Hon. Prime Minister.
cc Hon. Chairman of the Rural Development Comumittee.
cc Administrative Sccretary, Freedom House.




ce All Hon. Members of the Central Committee in charge of provinees.

ce Hon. Minister, Ministry of Decentralisation, Lusaka.

ce Hon. Minister, Ministry of Agriculture and Wato l)cvdoplmnt Lusaka.
ce Hon, Minister. M)m.\h) of Lecal Affairs, Lusak:

ee All Chairmen of District Councils,



ANNEXURE ‘A’

Government of the Republic of Zambia

L.ANDS DEPARTMENT

.......................................................................

tba completed in duplicale and both copies submitted to the District Ezxecutive Secretary, :
District Council).

.............................................................

.- *

Other choices: Stand No
If more than one stand is required because of the scale of the proposed development give détails

..............................................................................

..................................................................................

If the area applied for is not numbered, provide four copies of the approved layout plan.

A. APPLICATIONS BY INDIVIDUALS

..............................................................

N S R birth place. ... ...vvvneenrnnii s

........................................................................

Nationality
N atidna?l‘R‘_;é'gistration Card Number

..............................................................

....................................................

Date and place of issue
Resideqée in Zambia (non-Zambians) from
Passpor_i;No.(non—Zambians)... ..................... R TR ,
Date and place of 1sSUS. . .o vvvvenrriniiiii e S |

The name of the mortgagees
If you do not intend to borrow, state your sources of income with which to finance development.

.............................................

..........................................................

...................................................................

Provide evidence)

...................................................................................

..................................................................................

..............................................................

)eccupation..........
ull description of type of development proposed on the stand applied for.................. | )

.............................................................................

...........................................................................

Vill the proposed building be owner occupicd?........ooiiiiiii e ‘ ; ‘
istimated cost of proposed development: K.................. ! f

[543




16. Particulars of land owned by or leased to applicant or husband/wife of applicant. -
i | ;

Property “ Stand No. | User Clause \ District i Term f
- _ _ S _
» ! f |
' s | :

__________,_,,_i : I

! i

| .
\ ! |

— } ’ -
i L

B. APPLICATIONS BY COMPANIES AND ORGANISATIONS

L NG o enevcnnanansarnsessss st SRRSO PPRP PR A
T T AR

3. Isthecompany incorporated or organisation registered under Zambian laws?

..........................................................................

5. Issued and paid up capital: | (PR

6. Name, usual country of residence and nationality of shareholders, trustees etc.

U TR UUPUTRR SR PPPPRPPE LR
-
() ©oooe e e
() e e
() oo eo e e T
(V) oo
7. Full description of type of development proposed on stands applied for......coovevee-
8. Particulars of land owned by or leased to company ot organisation.
a ! 'a
Property No. ‘ Stand No. +  User Clause ! Distriet |+ Terr ¢
——— #__,_,_.___—————-_._‘.__—,—-—————
l |

I I ——
|

a ' !
N — I SRy -
| | |
] |
. : 3
9. Estimated cost of proposed development: K.....coovnenenee . '
10. Do you intend to gell or let the completed development?.....coveeees ceneene
11. 1fyes, haveyoua purchaser/tenant N DU P R PP

6



MODEL LAYOUT PLAN

ANNEXURE B

Trust Land No
XXIV

Scale 1:50,000

| (o] 1 2 3 &
’ Kilome!res o

Moin road . .. .- - -
Farm boundary. .. .--: | o
River or SIre0M. .. «oocor ~ -
A

. ®

Vvillage. . . -

Dombo. . .. .- -

i .
. DATA SOURCE:

i

il ISRt it |
)



C. APPLICATIONS BY NON-ZAMBIANS
nt should be given here. The applicant
‘ect. Additional paper

ced developme
1e intended proj

information in suppol t of the propo
himself and tl

o write as much as possible about
his space is not adequate).

dditional
advised b
ay be used if t




. STATUTORY DECLARATION

T T A AN S do solemnly and gincerely declare thab t
particulars given in this application form are true and correct and that 1 have not withhe A
any information which might affect my application AND I make solemn declaration conscientiously

believing the same to be true and by virtue of the provisions of the Statutory Declaration A~*,
1835.

. FOR USE BY TH 1 DISTRICT COUNCIL

1. Theapplication under A/B is rec

.......................

........................................................

..............................................................................

........................

.......................................................

.....................................

..................................

.......................

CERTIFICATE

1 hereby certify that this application was approved by the full Council under item No..... EEEEEE K

A N USRI

District Exccutive Secretary';
(T'he District Exccutive Secretary ghould
sign the certificate personally‘

Official Date Stamp

o e

i~y




ANNEXURE ¢
GOVERNMENT OF THE REPUBLIC OF ZAMBIA

LLANDS DEPARTMENT

cation for a farm or small-holding in. ..o council area.
be completed in duplicate and both copies submilled to the Dislrict Executive Secrelary,

.. District Council).

..................................................................

First choice: FarmfLot No....ooovr viviiniinernnenns T OWI . e et eeteeaaeranennns

Other choices: Farm/Lot NO. o .oueunie i

1f more than one farm or small-holding is required because of the scale of the proposed develop-

..................................................................................

..................................................................................

If the area applied for is not numbered, provide four copies of the approved layout plan.

A. APPLICATIONS BY INDIVIDUALS

INQUOIATILY © « o s et o et e e eee oee e
National Registration Card Number. . ....oovetiuieitiirninrieienane s
Dato and Place of I98UE. . o ..ttt e et

Residence in Zambia (non-Zambians) from. ... oviiiiiiiiiiiiiiiie e
Passport No. (non-Zambitns). ... ouonveiniii e e
Date and place of IS8UE. . ... o ettt
The name of the mortgagees. ... ............ e et Qeveees

If you do not intend to borrow, state your sources of income with which to finance development

(Provide VIAeICR). ..o rtee e e Ceeeeen
Married O SINGIE . . oo v vttt e e
1f married, nummber, sex and age of children. . ... ... .o i
Present 0CCUPABION . « .« .o v tntn et e P

Full description of type of development proposed on the farm or small-holding applied for:




16.  Will the farm or amall-holding he owner occupied?

17. Jstimated-cost of proposed development: [P
18. Particulars of land owned by ot Jeasged to applicant of husband/wife of applicant.
— l ‘
Property Farm/Lot No. User Clause | District + Term of Lease
! ,

e

|
| |
- ._\ /,/‘”’/——

] R —

i :
| e

|

!

!
|
1

SR

B. APPLIGATK)I\'S BY COMPANILES AND Ol’\.GANISATl()Nh‘

R o
9. Address.....-- D T
!

3. Isthe company incorporated or organisation registered under Zambian lnws!

4. 1sthe company or organisation legally competent to hold land in Zambial
..... . R TP PPRPTEEREL

5. Issued and paid up capitad:s Koo owoemmer

6. Name, usual country of residence and nationality of sharcholders, trustees etce. .
(@) weeenmmemmreenr Y UTUTUTR PR PR PR TR e .
) eneeenn e RO . R ot
(i) ceee-erie e S .
() oreenenen e T RS
g . paeees

7. Full deseription of type of development proposed on the farm or amall-holding applied for.

PRPERIT R B

...................................

..........................................

g. Particulars of land owned by ot Jeased to company Of organisation.

Property No. Farm/Lot No. User Clause District
_-——._——.——-_-—-_____,__—-——"‘ - __———_-—‘-——,___-———ﬂ—.-—-—"___'_,__—_————"""—

R _,.,__—’J,_,__f\/
‘ i
9. KEstimated cost of proposed dovelopment: K. ooomemrermm T
10. Do you intend to sell or let the completed development. . .oeoeeset T
i1 Hyes, have you s purchuscr]t,enunt, Y L SO PEEEEEE R

10



C. APPLICATIONS BY NON-ZAMBIANS

(Additional information in support of the proposed development should be given here. The applicant
it advised to write as much as possible about himself and the intended project. Additional paper
may be used if this space is not adequate). .




D. STATUTORY DECLARATION

L do zolemunly and sincerely decl
the particulars given in this application form are true and correct and that have not
any information which might affect my application AND I make solemn declaration conscie

h

believing the same to be true and by virtue of the provisions of the Statutory Declarat
1836. ‘

Stgnature. .. ..o,

E. ¥OR USE BY THE DISTRICT COUNCIL

1. The application under A/B; is recommended for the following reasons:

............................................................................
............................................................................

.............................................................................

District Executive Secretaryg
(T'he District Executive Secrelary should
the certificate personally) | .

Official Date Stamp
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LAND; NEW ADMINISTRATIVE‘PROCEDURES FOR THE ALLOCATION OF LAND IN
URBAN AND RURAL AREAZ.

(Memorandum by the Hinister of Lands)
»

I recommend to Cabinet that Government adopts the new land
allocation procedures as contained in paragradh 5(a) to (Z) in
order to contribute towards eccnomic recovery, especially

through improved Agricultural performances.

2. Until recently th2 procedure on land alienation in Stateland,
Reserves and Trustland is contained in the Iand Circular lo. 1 of
1985, which is intended to lay down general polioy guidelines
regarding the procedure all District Councils are expected to

follow ir the Administration and allrcation of land,

3. The lard circular in question states that all lard ir Zamhia

is vested absolutely in the President who holds it irn perpetuity fer
and er behalf of the peorle of Zambia. The rowers of the IPresident
to administer land are spelt out in the various legislzstions cdme

of which are; The Zamkia (Stala Lan? ard Re<erves) Orders, 1528 t»
1964 the Zambia (Gwembe District) Orders, 1752 to 1364 and the Land
(Conversion of Titles) Act N~. 20 of 1975 as amecnded., The forrer
Fresident had delegated the day~today administration of lard matters
to the public officer for the time being h-lding the offica or
executing the duties of Commissioner of Lands., Under Statutcry

Instrumernts No. 7 52 1964 and Gazette Notice No. 1345 of 1q75, the




Commissioner of Land is empowered by the President to make grants
or dispositioas o7 lsng to any perscn subiect to the special or

general directicas of the liinister responsible fer land matters.

b, Pursuar to the policy of decentralisation and the principle of
participatory democracy it was decided that Didtrict Councilé

should participate in the administratio=x of land. To this effect,
a1l Dircrict Souncils will be responsible for and o behalf of the
Commissio~er of Lands, in processilig of aprlicatlons, selecting of
suitable candidates and making recommendations are invariarly
accepted unless in cases where it bacomes apparent that doing so
would cause injustice to others or if a recommendation so made 1s

contrary to national interest or public polic .

5. Accordingly, the following procedures have been laid Arwn and
-
it will he appreoiated if you shall epsure that the provisi;Aas of

this Circular are strictly adhered to.
A, PREPARATICH OF LAYOUT PLANS

(1) “he ylanning of stands for various uses is the
responsikility of the appropriate planning
authority of the area concerned. Orce a chosen
area has been properly planned, *%he planning
authority shall ferward tne approved layout plans
to the Commissioner of Lands for scrutiny as to

the availability of the land,

({i) Upon being satisfied that the layout rlans are
in order, the Commissioner of Lands shall
request the gurveyor-~General to number and

survey (or authorise private survey) the stands;

(iii) Thereafter a copy of the layout plan showing the
crder of numbering shall be sent back to the
District Courcil and the rlanning authority

concerned-



(i)

(ii)

(iv)

(v)

)

B, ALLCCATICH OF 3%a. "¢
Stands recommended for allocation to tno Topmissioner
of Lands will be assumed to have weocn fully services
by tne District Council cencerned. If the stands
are not serviced, the District Council shall give
reasons for its inability to provide the recessary

services before the recommendations can he consi‘ercd,

hHefore stands are rccommended, the District Ccuncil
soncerned may advertise them in the naticnal press
inviting prospective levelopers to make applications
to the District Council in the form appendesd hereto

an ' nurbered as Annexure A.

fn receipt of the applications the District Council
cerncer eod shall proceed to select the most suitable
appli~ant. for the stands and make its rec~mmendzations
in writing t»> the Commi~sioner of Lands giving rcasons
in support of ire recommendatio=s in any case where
there may have tec: more than one applicant for any
particular stand, or .hnere an applicart is reconnended

for more than one stand,

On receipt of the recormm-rnoa —on(s) from the District
Council(s), the Commission=r ox Lan.: shall consider
such recoumendation(s) and may make ofrcr(s) to the
successful applicant(s) sexnting coples of such offer(s)

to the District Council(s) concerwcde.

Where the District Council is not the planning authority
an applicant whose rccommendation has been aprroveid by
the C~mmissioner of Lands shall be directed, in a letter
of offer in principle, to apply for and obtain planning
permission from the relevart planning authority before

a lease can be granted.
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(vi) I the District Council is asggrieved by the
decision of the Commissiomer of Lands, the matter
shall be referre? to the Mirnister of Lands within
a period of thirty days from the date the decisiea

of the Commissioner of Lands is known, who will

consider and decide on the appeal The Minister's

decision on such an appeal shall be final.

(vii) o District Cogancil snall have autharity in any
case to vermit, authorise or suffer to permit
or autinorise any intending dev«:loper to enter upon
or occupy any stand uinless and until such a devel-
sper shsll have fir t teccived the letter of nffgr,
paid lease fees and the develonment charges. and has
ohtained planning vermission from the relevant

plarning authority.

(viii) Prior to the oreparation of the direct leasa, the
District Zouncil concerned shall inform the
Commissioner of Lands the minimum building clause

to be inserted in the lease.

(ix) Trompt written notification of the relevarnt parti-
culars upon the issuc of a certificate of title
shall be given by the Commissioncr of Lands to the
Dietriet Ceurcil corncerned.

C. SCHEDULED AGRICULTURAL LaANDS

(i) Anv Itate lands reauired for arricultural uce skall
be rotified to lhe Conmissioncr cof Lands s~ that its
stacus and availabilily can bve determined., Once the
Commissioner of Lands is satinfied that the land in
question is av,ilahle the Derartment of Agriculture
in c.nsultation =ith the District Courcil shall be
reyuested to plan the area into suitable agricultural

units. The layout plens duly aporoved by both the



(

(;

(ii)

iii)

(i)

iii)

D-partment of Agriculturc and the pistrict Counmcil

concorned shall be subnitted tc the Commissioner nf

Lands for survey and numbering.

Cnce thz District founcil is in noosessien of infer-
mation from the Commissioner o7 Lands regarding t
rumbered farms or srall kﬂld‘h:" the procedure outlined
in paragraph 42 (ii), (iii), (iv) and (vi) arove shall
apply. Ard the application frin to be cnmplete& by the

applicants shall he as per Annexure 'Cl.

No District Council shall have authiority in try cnse te
permit, authorise, or sulfer tc permit or authorise ary
intending doveloper to enter uncn OT occupy ary agricul-

small h:ldin; unicons and until sucha

+tural farm or

develaper shall have first reccived the lettar of effer
AY

and hzs naid the lease fees

D. RESERVES .IiD TRUST LALDS

Tn the Reserves and Trust Lands, the wewers of the
President irn makirg grants or dispositions cf land, a3e
limited bty the requirement tr consult the lccal auther-

ities affected by such grants or dispositincs of 1and-

Local auvthority. in the order hnsc been administratively
understood to mean the Chief and the Bistrict Council.
ihis means, therefore, that the crnsents of the Chiers
and District Councils shall continue te be the basis fer
eny approval of applications for 1snd in the Reserves
and Trust Landr. '

As has becn 17 oractice before to <nsure tnat a local

authority has bhecn consultcd, tne Commissioner of Land=?

will insist that each r comnmendation is ragore

accomrurnied by the following:i-—

.,-N"”Ah‘\'\ e



9, As Csbinet moy be aware the =llacation of land is thé
prerogative of the strte througl: the Coriiszioner of Lands
whom the powers of the precident h ee cleg=ied subject
to ny speclal OT ceneral girections. The cormissioner of
Tonds, btherciore adninisters tae s]1lmcation of lend afd

registration of titles.

/0. Capiret may wish to know th-t there have been cornplesints
%yvmembers of the publicvagainst the Departiiont® of Lends ior
failing to speed up the processing of title “eeds. There
have also been complaints of n=lpractices involving officials
and Councillors in the District Councils throughout t%c

hepublic and also st the Department of T,mds ileadcusrterce.

41, The celzy in the processing of titles dasds contributes to

2]
the delsy in the development 0F the pounii o5 most cpnlicanis
cannot borrow mMONey from lenalin’ ipetittd v aniil iher ebuain

titl. deeds, This hes been especially =o i resnact oL Lie
cmerpent farmers in most parts oi the

12, As regards malpractices, it ig pessibl. £OmC o7 ficials unde
the precent system would receive bribes fo» fociliteting the
allncation a7 lsnd to those woo want to Jjump the queue Or those
who may not have adequate financiel meanc to develap the pleots
within the stipulated period. This has led to the current
situation where land has remained undeveloped, while tre need
for land on which potential develepers would build houses for
rent has continued to become scarce. The cscaleting rental
charges on housing in many urban centres are partly cue to

thie situationa

1%, In order to improve the housing situstien especially in th
urban centres, and in order to inerease food znd agricultural
production 1t is neceesary thet meosures =2U¢ telien O ensure
that land is made available to tkoce it e meons L0 develon

it. It is also necessary to re-~orsenice crocedures Lox LT

i i Ammes nr enrruntio



14, Cabinet may wish to note that this record cn 2@th

tovember, 19X, I aucpended alloc

oca
concerned until our new procecdures
mhe new procedures have now bcen finalised and

in
+ieon of 1mnd by ell

for l=nd allecation are

marked Ouv.
will be effective Irom 18t April, 1992, et-ils of which are
contained in the circul=r minute addrecced to oll Provincial

=arrmznent Gecretarics, District Fxecntive Secretvaries ond

Frovincial T,onds OIfficers vhich reads 25 followvg:—~

e e mpmTr o AV A A SN e e e A LTI
Tl SIS AR R ST, IO TT AL NIDTIION SUEISI IR
- e A e i

e e s s e

15. Because i+t hoeo been cbhserved that rony lezaees hrove nob
deve oped land ~Athin o stipul-ted neriod, ihe enphreas fron

nov. on will b2 on ability of tie aprlicsents U0 nOENERCE

mind, the Cormittec

development immediately. With this in

et At s s e

i — e

must iasist on evidence of money being availahle ior

Aevelonment. Onose the application hss hoon approved an

ror one mecnth within

[®N)

offer in principle will be made vali
fuads sufficient fow

the

which evidence cf the availability of
the intended developments must he subtmitted before

actual officer will Tte made,

16. Once the offer has been made and title toed issued, the

lessce muzt within sic months cormence developrment and

within eichteen months produce evidence i eccupation.
et - WCCUpa L=,

)

17 at the end of the eighteen monthe eviderce of SR

occupation is not rroduced, the 1zu¢ will be re~cntered upon

v

without notice.

unCIL

BOUNDARIIS ) U

Same procedure and conditicns 28 in TA' above, Tvidencc

L o

nf cccupaltion to e procuced within two 73208



LAMD STIT0 7 1 TOnT e Beun NIOE CrooTT

CLLZ

v 4 e rom o e

Sane procedure as in TA' sad 'BY #bovi, ond evidence

of occupati~x to be produced within two jycars,

b

AGRICULTID/L/COM ZRCIAT. FATES

Same procedures and cenaitions as in 'A' znd T3B!
above ond evidence of occupation to be vrodiced within
two years.

N
valCULTURﬁl_/EH@iGF F PSRN
17+ As it is the prlicy of the Government fo enconrage

erergent farmers in rural in rursl arecrs *o abtein title titles

deeds, an offer in principle vill be mode fto an enplicant

for title deeds only when suxh epplizchion is cup-ortad b
a reccumencztion from an agricultursl Officer o other

s

similar oTlicers from the District where the 1and is Tituehad

i
to the effect Thst the anplican
implcmonfs and te
e cad of the two yon2rs, title deeds
will be issued on confirmeticn bv the rfficor that reasonable
as becn carrisd out. On receinv of arplication,
it will be made cleer to the upvilcu 1t theo the new

conaitions will be contained in hoth the offersc and lessenc.

The new conditions will stipule®te clearly that av the end

off the stipulated period, the burden will bLe on the lesasec
to produce evidence of develonuents and failure to produce
such evidence may lead to the forfeiture oi the land teo ihe

State without,

NOTICE. Furtber, District Councils will be reguircd to encsurs
that the land leased is developed and 3s m-%ter of priﬁrity
inform the Department of Lands *hrough the Prcvinciszl Lands
Officers cf andevelobed land so that the ontry procedures

are immedistely instituted.



Aa. As there is an urgenv meed to 1make sore” Land avallad

develaprent in 511 secchors 04 ihe economy, The Councils shs
£ 1

1and for futur: developriznts, hzve

}—4

)

e Lexf

1

]
-

be required to identi
it rumbured anc ccrviced 5O +hat it c=n 20 —scorcod znd easily
I

identified ior s1loc-vicn to would he dovelanel Se

5-  ©he Commissicner of Lanad

Arammittees and take offers accardinsly cxeopt in eases

either because of dispute or nther intere is, it is necessady
for him in the intercst of justice and ¢e+ lepmant, to withdraw

the offer ©OT make & direct n{{er from hic office.

oA
The Naola Regional office will cater yJor four provinces

namely:—
Crpperbelt
ilorthern
Nerth wWestorn
Tuapula

vnile Taoaxa office will cater for the oti v five

A

provinces.

51, The processing of title deeds for
- figols =nd Tuszke —~espectively.

“_5‘

1st April, 1992 shal
The covies of the O
c

to tne respective

27. Surbject to the availability of trainsd MONDOWST . 1and
avail.ble for potential development sheould o2 identified/
rlarned according toits general use, muthevco g SUTVEYS
througaout the country. Potenticl developert should Te avle
Normzal a2llec=tion procedure S should

O]

+0 mow where +hig land -

applye. N
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28, e delare encounterecd Wy the urvey Depeartaent in

svocutins Cadaorstrsl Hurveyc subsequently allowing the
iceue of Mitle Deeds azre ag 3 result of lze¢x c: adequete

regources not co much duz to administrative procedures.

s rontribution should be considered in Xire wilhy the

Mhis
aced to iancreasing the current establishment of Surveyor-
General's office. Above 211 I would like ©o suzgest

thet & naticn»l conference be ormanised, ot which all
interested porties, organisations =nd indivicuels sholl
review and =dopt acceptance of the procedires. licanvhile
until then ‘ne current rules =zid procedul ot shonld continue

1€

; . . . . . . -
to epply 20 the (existing han <n 1ond aliennti-n process

be lifted).

29, twhe ranizstor of Deilencs o boan coraua ] ot hasouopt

e a0
COMLCINLUE0 -

70, G- [iaister of Ioreign Affzirs hog buin consulbed and

N

has not commented.
%1, The jiinister of Home Aiffairs has been consulted ond has
not commenteda

32, The Minister of Local Government =nd o sin~ has been
~onsulted and has not cemmentad,

a-

7%, The Minister of Health has been cons 11tad and has not

comnellted..
34, The Minister of Eduvcation has heen conculied and has 1ot

commen;ed..

%5, The Hinister of Commerce, Trade and Industr: hos been
consulted and hss not comrented.
36.. T ¢ Minister of Cmmmunit: Dev: leopmer i ond Hncicl Jer vice

has been consulted and hes not compentod,

%7. The Minister of Tabour and Sccial Becawity nas vien
consulte’ and has not commerteda

33. The Minister of Communicuticns znd Trancsors hes been

consulted =rd has not commanted.
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Za. The Minirster of Tnorgy and Weter Develo.oien

cor.civl hed snc has noil cormented.,

47, Tre Pirdister of Agricultuce, food ~nd ¥ichericz has
been consulted end hos nes commonterd,

4. i Iinister of Tevel Affei-e has boen oo onoulted and

has not commented.

42, MThne Minister of Invironment oid Ta*turzl LDosources has

been ncnsulted and has not commentad,
43, The Minister of Information r=nd LreoadcastingsServices

has heen consulted and hezg not covrmontnd,

44, The Ministzr of lMines ond Mineraol- Develonment b3 be

consulted end comrments 2o followo-

Al
YTogupmorit e orecourendatifus b et e the Land T
A e g T - rntr PN T “ . N 1 caN T e 3o e~ -3+
Poveves, T.2ewr= 0 my corne. "t on i (0 Lo is o vit

issue whiok will recuire brosd concultztions to avaid
nisunderstandings amonc the people of +thiz land ond th
heirs on onc hend ond ths investors and their SUCCE3Z0
o the other. Ve sre withnessing 1:und reouc in Zimbabu
and soon it will be in the Republic of HBouth Africa.
A review to dicmantle the colonial and nost colonial

lend administration require wvery crrz-ul 5tudyv. Tor

exenple 3 (b) reeds correct interprototiont,

45. The Minist:r of Sciance, Tcchnical Lduc-iion and
Vecational Tresining has been comnsulted -nd corment.s an
follows:—

"I support the Memoramdum in s far -5 “he land
allocrtion proceditres are concerned. Hoveven, I do

™

not support the idez of conference on lond procedurec,
Iy view is that a natimn~l crnfarcnce ono 1and use and

owvnershir precedurcs would he = gpood idez,
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The Minister of Swert, Youth and CRild Developnent

has Peen consulied znd comments as follovs

nT support the memsramdum',

Minister of Tourisn hss beon consilunn
commented

inister of Works and Supnly has neen
~ aot commented. ’
Cabinzt is recuested to advise whether it

recommnendations contained in tris Cabinet

cnd has

accept« the

Iicmor-nduin.



e

.
N ORI NP g o
e vhyief g NS

-

(a) Viritoon consent o

(b) 2tracts 57 Yhe minates of e Lomnribtee

~

o7 the Council resonsisie Tou 1oand

1oLiers cabodying the celzvony resolubior

nd showin wvho  thendod,y dnl--
“ushenicate” by oo Mairmen of the
Covneil ~nd the Tiistricy Diec Sive
v
secrntary;

- ¥
i

(e) exirac’s o the Toll Tonmett i bhe

o levant cesolubion vl Rori o cdG oRtond

duly =mitrenticated b - the _hoi man of Lhe

Council and the Diawrict Execit 5o

recretary

N
N
P
~r

four copies of the avoware’ 1 ond sion

showin~ the site a~ lied Tor 3ul-

and stamped by the Chic”, Chi i v o
“he Oouncil and the Iistrict Zxecntive
2cretary,

The »nrep v tion of the 1 vorbt »nln sho ive Lho

area milied for, chould

PRy P | N e . T, o4
nos est2d with catosrashic nos~nov. b
sanesre "D of shis cires? oo b o 1 oot

Do ohien nrovideg the necogsatt cicho i1 o

< o

a1 accenbable Tavout rlon,

Tt hes coen decldd, for Sas tame Bois ot Lo

dice te coars than 20 hechbarcs of o ior
Tarsia;, ~urposes v bthe testooos ant T

Lonie »e The District CHunci:, . w0 th=ofor

advis d ~ot fo recommend :lienstisn o 1ond on

titl: in such areas in excass of 250 Ctue

V:,

hundred n? £ifLy) hectares =s oinlbh e =.endSHicon

ould Lo difficuit So conaidar,



(vi)

e

-

= 1 -

A . a
4 £ #he SoXmiarnomer o

the recomieniing nthoed s s nay BT

o Hhye dca-iv i.spectod “he and anlie”

(3

that settlemants aps ocher
~arsens inte arests and ri hts nve rot becn afie-
v the a~nreval o7 the annlication.

T. ACPTISATIONS 00 T DY T Lar ATATS
Cabinet =y he = ¥C th. §ountor Tl 1o

(convirsion O Titles’ (Amzrdnent) (i'c.)
of 1905 no L nd ¢'n Yo alieanton 2 S0
My i not o Tanbian. Howaval, prden e &0

Amendment, © noa-Zamhian S5 L

of land if his aprlication has
writine hy Iils Execellancy ©°% Sreaids .

To obt in tha ~bnE w1 of ni Ixcel.cnog the

Presidont, o nLion-2amoial vrinhirs o TS niecs of

rrg Tirat wlooe, TO

1and i1 he requirad 1n %42

subnit his annlication o +he istrict

. ¥ L . . -
concarnes for ~een "1t 7. TH gonsirelsn e
1 11 e T

alicztion, She Disgtrich e TS Foh A SO

Tan PRI IS L th? < onlicobion GO

Cownicsianet oF 1 n's, the aigh ~fot founcil

ijve ull buck-v . infor-

mation in suncort of or \ ninct thea™ 1icar in

ah-1%L be I‘e"-”i-""'f‘-l to

in addition to tha “ollowin’”
(a) extricis of tho & Boo o the

commithes o~ ihe Cannal

A oeps oo
YT G

“or land matters, an

relevant resolntinn an? chowln +ho

cttended tha merhin gA

~

i the Chai-m n > Lhe Sounst !

. ~mthenticoted
and

-« s = . - Rt -
i hemt o TrraAc VTS
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(b) extracts of th~ ainutes of Tho full
Counéil, with the ralow-ni res-lubion
and showiaz wvho atteniel the reoeting
duly an-henticated by thc Chhirmen of
the Council and the District '

Executive Secretary; 4n’

(¢) four cepies oi the woavoved owvont nln.,
the site applied for, duly stanpzd and
sndorsed by the Chairmen o e Council
~nd the District Bxecutive bSecrein7

w+here the site h:s nnt

saen nhmbered.

~

Con.u Zahlon-evalopment hrojects o rent 4

si nificance both to the Distrist » the

#ad -the notien, shall be refer ¢ -7 she nreovinciel
Authority Tor muildance beilore ol wude
she dogision .o Lhe Commissic ox of 1-n'5.

Decentraiisation of 1snd . Department- necessary

5 -n, to further decentrnslise vhe various aspects
of 12ni administration

to the »nrovincial Headquaters b-ve been mado.
Reserved powers—~ The Minister responsible for lands
sh»1il heve the »i~ht in any cises o2 +ith raspeet
to ny c.itesory or cate.rories of land, To modify
vary, svspend or dispense '1ith the »nrocsivre

AW

n
outlined about or nay ispcct of s.te .8 ne MoF

sce fit in the circumstances.

A
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The Law Association of Zambia Genera] Conditions

of Sale {976

Interpretation 1. (a) These conditiong shall be known as “the Law Association of Zambia General Conditions of Sale

1976”.

(b) In these conditions where the context admits:-

(i) “Abstract of Title” shaly include copies of deeds and documents whijch would normally bhe
abstracted.

(ii) “The Contract” means any contract incorporating these Conditions or any of them, by refer-
ence thereto, ang includes the Particulars and Special Conditions, if any, used in connec-
tion with the contract.

(iii) Words importing the masculige gender include the feminine and neuter genders, words im-
porting the singular include the plural and where there are two or niore bersons included
in the expressions “the Vendor” ang “the Purchaser"” any covenant or agreement made or to
be made by either the Vendor or the Purchaser by virtuye of these conditions shall be made
jointly and severally.

(iv) The expressions “the Vendor” and “the Purchaser” include the persons deriving title under
them respectively.

(v) References to the Special Conditions include references to the Particulars.

(c) Where the Jast day for doing any act or taking any step would but for this proxsion be a

Public Holiday, Sunday or Saturday then such last day shall be the next [ollowing working day.

(d) The marginal noteg hereto shall not affect the construction hereof.,

eposit 2. (a) Unless the Special Conditiong otherwise expressly provide a deposit of ten per centum of the

mpletion 3. (a) The purchase shal] be completed on the date fixed by the Specia] Conditions or, if no date is so
fixed, the date six weeks from the date of the Contract.

(b) Completion shall take place at the office of the Vendor's Advocate mentioned in the Contract,
or if so required by the Vendor at the office of the Vendor's Mortgagee's Advocate, jf any, If
there is no such Advocate, completion shall take Place at the office of the Purchaser’s Advocate.

(9) (i) On actual completion of the purchase the Purchaser shall be entitled to possession or receipt

of the rents and profits of the broperty as from the day fixed for completion and shai] be
liable to all outgoings as from that date, such rents profits and outgoings to be apportioned

(iv) where completion takeg place after the end of the period for which the ast rate was made
and before the new rate has been ascertained, the rate to be apportioned shall be deemegd
to be at the same rate per Kwacha as was the last rate;

(v) where a rates clearance certificate is required the same shall be obtained by and at the
expense of the Vendor;

(vi) where completion takeg Place at the office of the Vendor's Advocate, the purchase money
or any part thereof shall be paid free of any bank commisgion or other charges but if such
commission or charges become payable or are increased by reason of the fact that the coin-
bletion takes place otherwise than at such office, the same Or such increase, as the case may
be, together with the Purchaser’s reasonable costs and expenses of attending such completion

shall be borne by the Vendor.

st 4. (a) Except in a case to which Condition 5 applies, if from any cause whatever (save as hereinatter
mentioned) the completion of the purchase js delayed beyond the date fixed for completion, the
purchase money (or if a deposit has been paid, the balance thereof) shall bear interest at the
rate (if any) specifled in the Special Conditions, and jf no rate js so specified at the rate of elght
ber centum per annum from the date fixed for complstion to the date of actual payment thereof,
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7.

(b)

(c)

If the Purchaser, not being in occupation as a tenant or lessee, is let into occupation before completion |
takes place then, in the absence of agreement to the contrary, from the date of his g}‘)ing into occu.

pation the following shall apply:-

(a)
(b)

(c)

(d)
(e)

. (a)

(b)

(c)

(d

~—

(e)
(f)

(a)

(b)

Provided that, unless the delay in completion is attributed solely to the Purchaser's own act
or default, the Purchaser may:-

(i) at his own risk deposit the purchase money, or where a deposit has been paid the balance
thereof, at any bank in Zambia and

(ii) forthwith give to the Vendor or his Advocate notice in writing of such deposit and in that
case the Vendor shalli (unless and until there is further delay in completion which is
attributable solely to the Purchaser’s own act or default) be bound to accept the interest, if
any, allowed thereon, as from the date of such deposit instead of the interest accruing
after such date which would otherwise be payable to him under the foregoing provisions of

this Condition.

No interest under paragraph (a) of this Condition shall become payable Ly a Purchaser if and .
so long as delay in completion is attributable to:-

(i) default by the Vendor in deducing title in accordance with the Contract;
(ii) any other act or default of the Vendox or his Mortgagee.

In respect of any period during which interest is payable under paragraph (a) of this Condition
the Vendor shall, instead of any similar right at law or equity, have the option of taking, instead
of the said interest, the rents and profits or an apportioned part thereof (as the case requires)

less the outgoings or an apportioned part thereof.

e et e 1 oo
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the Purchaser shall be the licensee of the Vendor and not the tenant,
the Purchaser shall keep the property in as good repair and condition as when occupation was ;]‘,
given,
the Purchaser shall pay interest at the rate of eight per centum per annum upon the Purchase ‘f
money or the unpaid balance thereof and pay or indemnify the Vendor against all vutgoings and {:
expenses, including the cost of insurance, in respect of the property,

the Purchaser shall not be deemed thereby to have accepted the Vendor's title, .
if the contract is rescinded or discharged, the Purchaser shall give up possession forthwith in as |

good repair and condition as aforesaid.

The Vendor shall deliver to the Purchaser an Abstract of Title within ten days of the date of the i:
date of the Contract.

The Purchaser shall deliver in writing all requisitions or objections upon or to the title, the
Abstract and the Contract, as regards matters not thereby specifically provided for, within four-
teen days of the delivery of the Abstract and, subject to such requisitions and objections, the {:
title shall be deemed to be accepted.
The Abstract, though in fact imperfect, shall be deemed perfect, except for the purpose of any
objections or requisitions which could not have been taken or made on the information therein l’,’f
contained. B
Replies to any such requisition or ob jection shall be answered in writing within seven days of ‘J:'
the date of delivery of such requisitions or objections and if not so answered the Vendor shall |-
be deemed to agree to the requisition or to accept the objection. :
A reply to any objection or requisiton shall be answered in writing within seven days after the !’
delivery thereof and if not so answered shall be considered satisfactory. '-'
Time shall be of the essence of this Condition in all respects. i

e ey

EARVERAID

If the Purchaser continues to make any requisition or objection as to title which the Vendor
shall be unable or on the grounds of unreasonable expense unwilling to remove or comply with
and does not withdraw the same within ten days of being required in writing so to do the Vendor

may rescind the Contract. ’

Upon such rescission the Vendor shall return the deposit but without interest and the Purchaser
shall return the Abstract and all papers belonging to the Vendor and shall have no claim against ;'

the Vendor for costs, compensation or otherwise.. )
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8. (a) The title to leasehoid (other than statutory leasehold) property shall commenca with the leaye
or underlease creating the term or interest sold.

(b) Such lease or underlease having been made available for the inspection of the Purchaser, the
Purchaser (whether he has inspected the same or not) shall be deemed to have notice of all the
contents and such notice shall not be affected by any partial, incomplete or inaccurate statement

in the contract.

(c) Where the term or interest sold is created by an underlease the Purchaser shall make no ob-
jection on the ground that the conditions and covenants in the underlease do not correspond with
those in the superior lease provided that the provisions of the underlease substantially give
effect to the provisions of the superior lease.

(d) The Vendor shall apply for the consent of the State and any other necessary licence to assign
immediately after the Contract is made and shall pay any fee necessary to obtain the same and
shall use his best endeavours to obtain such consent and licence at the price stated in the Con-
tract free from any condition which either the Vendor or the Purchaser is not already bound by
law or the Contract to comply with; in the event of the Vendor being unable to obtain such
consent or licenoce to assign within the period fixed by the Special Conditions or, if no period
is s0 fixed, eight weeks from the date of the Contract, either party may rescind the Contract and
thereupon the provisions of Conditions 5 (e) and 7 (b) shall apply.

(e) The Purchaser shall give to the reversioner at his own expense any notlce required to be given

after completion,

Leaseholds

Acknowledge-
ment for 9. The Purchaser shall not object to the absence or insufficiency of any covenant %or acknowledge-

production ment or undertaking for the production of documents.

Diagrams and 10. (a) The Purchaser shall accept the identity of the properly as shown on the diagram or other ap-

Beacons proved plan relating to the same and shall, if he so requires, have the beacons and boundaries
pointed out to him at his own expense by a land surveyor. Any missing beacons shall be replaced
at the expense of the Vendor.

(b) A Purchaser shall be deemed to purchase with full notice of the actual state and condition of
the property, whether as to the state of repair, means of access, enjoyment of light and alr or

otherwise, and shall take the same as it stands.

Requirements 11. (a) Where before the date of the contract the Vendor has notice of any requirement of any local
of Authoritles or public authority or nther person or body lawfully making the same which will or may involve
the expenditure of money then (unless the contract is made subject thereto) if the Vendor fails
the expenditure of moncy then (unless the contract is made subject thereto) if the Vendor fails
to show that before the contract was made the Purchaser received (whether by the contract or
otherwise) notice in writing of any such requirements, the Purchaser may by notice in writing
given to the Vendor or his Advocate rescind the contract and thereupon Conditions 5 (e) and 7

(b) shall apply.
(b) Where notice of any such requirement is recefved by the Vendor after the date of the contract

then:-

(1) the Vendor shall forthwith give notice thereof to the Purchaser and give him the opportu-
nity of satlsfylng the same so as it may be practicable to do 50 without giving possession
before completion.

(i) if the Vendor has expended money for the purpose of satisfying such notice or requirement
before completion the Purchaser shall on completion pay to the Vendor the money so ex-
pended with interest at the rate of eight per centum per annum from the date of such
expenditure.

(iii) If and so far as the requirement has not been satisfled before the completion of the purchase
the Purchaser shall keep the Vendor indemnified against all liability for the payment of any
money payable as a result of the same and the Purchaser shall give a covenant for such

indemnity.
Vacant 12. Except as otherwise stated in the particulars or the special conditions vacant possession of the pro-
possession perty will be given upon completion.
Subdlvision 13. Where the property is a subdivision of a piece of land owned by the Vendor:-

(a) all expenses of the subdivision andsurvey of the property and the approval of any diagram or
plan and the markingoff fees and the application for a Provisfonal Certificate or Certificate of
Title in respect of any other portion of such piece of land shall be borne by the Vendor;

(b) the dlagram or (where the same is permitted to be used by the responsible authority) the
approved plan shall be available for inspection at the offices of the Vendor's Advocate rnd shall
be delivered on loan to the Purchaser with the Abstract;



Town planning 14. Where the property is subject to a Notice or Order made or de
Town and Country Planning Act (Cap. 475 of the Laws) the Purchaser shail be deemed to have
notice of the same and all condilions imposed from time to time thercon under the provisions of

Schemes

Preparation of 15. (a) The Assignment to the Puichase

Assignment

Easements

Documents of 17. (a) Documents of title relatin

Title

Insurance

fisdescription 19. (a) Subject to Condition 20, no error, mis-statement or omission in the particulars or in the special
conditions shall annul the sale but if there shall be any such error mis-statement or omission
which materially affects the quantity description or value of the property and which is discoverad
by the Vendor or the Purchaser before completion but not otherwise, the same shall form the
subject of compensation to or by the Purchaser as the case may be, provided that the party
against whom compensation is claimed may if he so wishes and within seven days of the receipt

of notice of such claim in writing rescind the contract and the deposit shall be returned to the °

(¢) where an approved plan is used o complete the Contract amy expendilure frr connection witl

the substitution of a diagram for such plan incurred after the date of completion shall be borne
by the Purchaser unless the use of such plan is caused by delay on the part of the Vendor or

his surveyor in carrying out the suivey and obtaining approval of the diagram;
(d) the Purchaser shall not object to the use of an approved plan instead of a diagram.

that Act.

necessary patrties (if any).

(b) The engrossment of such Assignment for ¢xecution by the Vendor and other necessary parties (if
any) shall be left at the said office within four days after the draft has been returned approved

on behalf of the Vendor or such other parties (if any).
(¢) Delivery of a draf%or of an engrossment shall not prejudice any outstanding requisition..

16. Where the property or any part thereof adjoins or faces or is neighbouring to any other land of the
Vendor (whether intended to be retained or sold by him), a Purchaser of the property shall not be-

emed to have been made under the

r shall be prepared by him or on his behalf, and at his own
expense, and the draft theceof shall be delivered to the office of the Vendor's Advocate at least ten
days before the date fixed for completion for perusai and approval on behalf of the Vendor or other

come entitled to any easement or right of light or air or other easement or righd, which would!
restrict or interfere with the free use of such other land by the Vendor or any person deriving title |

under him for building or any other purpose. The Assignment shall contain a reservation or provision:

for giving effect to this condition.

Vendor.

(b) In relation to documents of title retained by the Vendor the Vendor shall give or procure the

usual statutory acknowledgement and undertaking at the expense of the Purchaser.

(¢) Where a document is retained in the possession of a mortgagee, trustee or personal representa-
five, the Purchaser shall be satisfied with an acknowledgement of the right to production and
to delivery of copies from the Vendor, without any undertaking or covenant for safe custody
from him or any other person, save that if a mortgagor, not being in a fiduciary position, is a

g to land to be retained by the Vendor shall be retained by the

|

vendor or concurs in an assignment, he shall, if so required, covenant that if and when he.,

receives the document he will, at the cost of the person requiring it, give an undertaking for the

safe custody thereof.

18. (a) As between the Vendor and the Purchaser, the Vendor shall be bound (o keep on foot any
insurance of the property against damage or destruction and give the Purchaser notice of any

premium being or becoming due.

(b) The Purchaser may require the Vendor to use his best endeavours to obtain the consent of the
insurers to the name of the Purchaser being endorsed on the policy or recorded by the insurers
as being interested in the policy and in such case the Purchaser shall on completion pay to the
Vendor a proportionate part of the premium from the date of the Contract up to the expiration
of the current period of insurance and any insurance moneys received by the Vendor pursuant
to such insurance shall be held by the Vendor upon trust for the Purchaser and any moneys
received by the Vendor’s mortgagee not expended in reinstatement of the property shall he

deducted from the purchase price.

(c) If the Contract is rescinded the Vendor may require the endorsement or record of the Pur-

chaser’s interest to be cancelled.
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20.

21.

(b)

Purchaser and the Abstract of Title and all other documents shall be returned to the Vendor
but the person so claiming compensation may within seven days of the receipt of such notice
withdraw the claim for compensation and such notice of rescission shall thereupon be deemed to
be withdrawn, time being of the essence of this condition.

The amount of compensation (if any) shall be determined by the person agreed on or nominated
to settle disputes as provided in Condition 26 and the decision of such person thereon shall be
conclusive and binding on the Vendor and the Purchaser and hig Costs shall be paid by the party
against whom the decision of the person is made or as he shall direct.

plan or diagram, and subject to anything to the contrary contained in the special conditions:-

(a)

(b)

(c)

(a)

(b)

()
(d)

(e)
)

(2)

the parties shall appoint a land surveyor to undertake the survey and demarcation of the pro-

surveyor shall be appointed by the person agreed or nominated to settle disputes as provided

by Condition 26;
all parties shall be deemed to have agreed to the instructions given to the land surveyor so
appointed and any discrepancy between the description of the property in the Particulars and

shall be deemed to be the piece of land agreed to be sold;
no adjustment shall be made to the purchase price by virtue of any discrepancy between the

quantity of property as shown in the particulars and that apparent from such sugvey.

assignment to the Purchaser; and the Contract shall, without prejudice to the Vendor’s right to
resume possession (if given up) and recover documents belonging to him, become void but the

Any resale, however effected, may be made at such time and subject to such conditions and in

such manner as the Vendor may think proper;
If within one year from the expiration of such notice the Vendor shalj suffer a loss as a result

amount of such loss as liquidated damages, after receiving credit for the deposit, but any surplus

on such resale shall be retained by the Vendor;
Or any resale or attempted resale by auction the property may be bought in by or on behalf

of the Vendor;
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