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PREFACE

This dissertation is an attempt to reflect the growing and
substantial attention which the last two decades or so has
given to international agricultural commodity trade. Much of
the relevant law on this subject is embodied in treaties, both
bilateral and multilateral, agreements, national legislations
and international conventions. Efforts to regulate unstable
international commodities markets have highlighted the conflic-

ting interests of developed and developing nations.

The study analyses both the legal and policy issues and makes
recommendations for future action. The emphasiﬁ is on the need
for solid legal principles in this field and on cooperation
between developed and developing nations. Not all the existing
international commodity agreements are discussed. Instead the
study only covers the cocoa, coffee and sugar agreements as illus-
trations of the agricultural commodity agreements now in opera=-
tion. The agreements seek cooperation in assuring access to
commodity supplies by recipient nations, while guaranteeing
suitable prices at a sufficient level to support the economic

development of the suppliers,

The study also discusses the evolution of developing countries!
demands for change in international commodity markets under the
new international economic order and the reaction of developed

countries to these demands.



Chapter I deals with the general issues relating to commodity
trade and gives a historical perspective to commodity trade
through the United Nations and the General Agreement on Tariffe
and Trade. Chapter II gives the legal framework under which
demands for change are being persued. In a way this Chapter
carries forward the discussion in Chapter I as reflected in

the discussions of the United Nations Conference on Trade and
Development for a new international economic order. Chapters

III and IV deal with analyses of particular commodity agreements
viz. cocoa, coffee and sugar. Chapter III introduces the various

commodity control mechanisms now in use.

In Chapter V we reflect on the failure of these individual com-
modity agreements to stabilize commodity prices. The proposals
under the New International Economic Order are discussed inclu-
ding the Integrated Programme of Commodities and the Common

Fund established to supplement individual commodity agreements.

I Chapter VI the conclusion that more remains to be done in
setting up new legal institutions to deal with commodity problems
is offered. It is hoped that this study will stimulate further
interest in exploring the legal mechanisms that may be establi. -
snedn tto improve the commodity markets to the advantage of all
parties concerned. In particular an international commodity
council is suggested to implement the integrated programme of

commodities.,
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I.

CHAPTER I
INTRODUCTION

THE PROBLEM OF COMMODITIES

Developing countries have two major concerns in their

primary commodity exports, viz., first, prices should

- _provide a tolerable income on earnings and, second, deve-

loped countries' markets should be made more accessible
to developing countries'! exports. A4s a rule the term
tprimary commodities! covers all agricultural and mineral
products and goods which have either not been processed
or only processed to an extent necessary~and usual for

transportation and trade.l

The fluctuations in raw material prices and export earnings
on the internmational markets have more and more made raw
material policy the developing countries' central interest
in world trade. The developing countries of the world,
being the principal suppliers of agricultural raw materials,
are asking and pressing for & new legal and economic get-up
that will reduce these fluotuations in prices and ensure
reasonable export earnings for their economic development

and enable them to diversify their economies.

Raising export earnings on agricultural raw materials
implies an expansion of resource-transfer from developed
to developing countries. This is succinctly expressed by

Macbean thus:



"In effect consumers in importing countries

would pay a tax in the form of higher prices

and the yield from this tax would accrue to

underdeveloped countries through raised export

prices."(2)
This study attempis to explore the legal framework within which
.policy objectives have been or may be transformed into principles
binding upon the various parties through international agreéments.
It is submitted that the present arrangements have not served the
commodity producers well and that new institutional arrangements
have to be established in favour of the exporting developing count-
ries. An international commodity council is suggested. This

could then be directly responsible for 2ll issues relating to commo-

dity trade.

The study addresses itself only to agricultural commodity trade prob-
lems. But it will become apparent that the issues discussed here
may well be found in other commodity -trade. As pointed eut above

tradey%gricultural commodities has its own special problems.

A. EXPORT INSTABILITY OF COMMODITIES

Export instability simply means the short-term fluctuation of
export earnings. The reason for commodity export earnings fluctua~-
tions being greater than those of finished products is to be found
in the short-term supply and demand rigidities on raw material mar-
kets,’ '

The short-term low price elasticity of the supply of agricultural



raw materials is explained by the time needed to adapt
production to market conditions. It takes relatively long
time to expand capacity to take advantage of higher prices,
and, moreover, these efforts can easily run into factor
bottlenecks, e.g. the non-availability of labour or capital.
Supply is also affected by non-economic factors, such as
weather conditions, catastrophes, political and social distur-
bances such as war and strikes. These in turn give rise to

uncontrollable supply changes.

On the demand side the price elasticity of raw materials is
small., This is so because in respect of féod stuffs and semi-
luxuries it is often more habit than price which determines
consumption.4 Other demand-destabiliging effects emanate from
cyclical fluctuations in the industrial countries, speculative
demand changes in the primary commodity markets, changes of
taste, changes of customs and tariff rates, synthetic substitutes

and pélitical factors such as war.5

Given low supply elasticity, changes in demand induce dispro-
portionately strong price fluctuations. As it hasg been pointed
out:
"Low price elagticities combined with uncontrolled
variability in demand, supply or both provide an

entirely credible explanation for sharp instability
in both prices and proceeds of primary products”, (6)



The transmission of these effects to a developing country
grows with the proportion of raw materials in overall exports.
Of significance to the impact of export instability on a coun-
try, apart from the degree of instability itself, are its
economic structure and its development status. So that in
equally high instability, the economic and social consequences

can differ.7

This stabilization, that is the levelling‘out of price fluctua-
tions and the steadying of export earnings overtime, is regarded
as a necessary prercquisite of the industrialization aspirations
of the developing countries that rely heavily on commodity export

earnings.

The agreements on commodities up to now have brought developing
countries only moderate benefits.8 This is clear from the
efforts of developing countries in UNCTAD ? and the United Nation

10 for the creation of a new international

General Assembly
economic order. The developing countries are pressing for a
multi-commodity approach to raw material problems. This shows
that all is not well with the individual commodity agreements now
being used to avert price fluctuations and stabilize export

earnings. Prices have continued to deviate from fixed price mar-

g€ins and excessive fluctuations of commodity prices persist. 11



This then is the economic situation of the trade in commo-
dities. But before going on to the discussion of the current
international arrangements, it is necessary to put the whole

commodity issue into a historical perspective.
B, HISTORICAL BACKGROUND

The present role of developing countries in International
trade is that of suppliers of raw materials to the developed
Western World. This role can only be explained in the context
of specific historical process of colonialism. It is as a con=-
sequence of this historical phenomenon that the independent
nations of Latin America, Africa and Asia remain tied up econo-

mically to the world markets in a position of dependence.

The process of colonisation has a long history. It all started
in the seventeenth century when Western Burope was steadily
drawing ahead of the rest of the world in the field of economic
organisation and application of science and technology to produc-
tion.12 As a result of these inventions, indusiries grew up

for the manufacture of machinery, which increased further indust-
rial production. This process of increasingly systematic
introduction of modern machinery and technology in all branches
of the economy has become known as the Industrial Revolution,

as put in the perspective of history of mankind. 13 The imme-

diate result of this development was the mass production of

commodities as labour power was replaced by machines.



This mass production led further to an increased demand

for raw materials such a8 cotton, silk, sugar and minerals
which the local supplies could not meet. The local marketis
were soon inundated with commodities the& could not consume.
A search was mounted both for raw materials and markets for

finished products to help ease the pressure on bulging stocks.
(1) MONOECONOMIES

It was at this juncture that the idea of colonies as
possible sources of raw materials and markets foir goods
emerged. There were, of course, several other reasons for
the advent of colonialisnm 14 but economic. reasons played a
major part.

Land was abundant in the colonies. Its cost was almost
nil ag there were no land speculations among the indigenous
people and there was cheap labour. Hence the colonies became
areas with good conditions for the growth of raw materials to
supply the industries in Western Europe such as cocoa, coffee,
rubber and tea to mention but a few. The ease with which
labour, land and capital were acquired for developing raw
material production in the colonies gave credence to the che-
rished traditional theory of international trade based on
"comparative advantage" which is based on the principle that
a country should be encouraged to produce those products in

which it incurs minimum costs but reaps most profits. Thus



crops needed for Western Europe were only encouraged.

The policy that evolved was to make, as far as possible,
each colony to specialise in one crop. This was the origin
of mono-economies which have been ever since a common

feature of developing independent nations.

Examples are not far to find. Malawi and Ceylon
(Sri-Lanka) gpecialised in the production of tea; Tanzania
in Sisalj Kenya and Brazil in Coffee; Malaysia in Rubbex;
West Indies in sugar and bananas, and Senegal in groundnuts.
Monopoly companies of the colonial powers, like the British
Lever Brothers Group of companies, pumpéd in money for these
products. As has been pointed oﬁt, " .eesegreat plantation
companies such as Lever Brothers could now depend entirely
on the production of their large European managed plantations

for supplies of palm oil, rubber and other goods“.l6

The results of this economic plunder are saddenning to
this day. The local people were also encouraged to grow the
same plantation product because it was this product which
had a ready and well developed market created by the monopoly
firms. In most cases they did this even at the expense of

their staple foods.

Seen from this historical perspective, it is not an

accident that the economies of developing countries are more

15



agriculturally oriented than industrial}y. Another reason
for this situation is that the industries in the Western
Countries were involved in the mass production of goods
and soon the home markets were flooded with commodities
that had a poor turnover. New markets were needed. It
was at that time inconceivable that the colonies could be
encouraged to set up industries that would be competing
with the home ones. Such competition was avoided at all
cost. This was also to maintain employment opportunities
in Western Europe. Only finished goods were sent to the
colonies. The profits thus realised were repatriated to
the home countries for reinvesiment, in other areas of
economic importance to the firms, such as, electronics and
other fine goods industries. This meant that local people
in the colonies had to continue to rely on plantation work

and few skills were developed outside that.

(i1) ECONOMIC DEPENDENCE

It is clear thus that colonialism encouraged a situa-
tion of economic dependence by the colonies on the colonial
power. It is this factual reality developed by the colonisl
system that the former colonies failed to overcome at the
time of attaining political independence. The countries of
Africa, Asia, Latin America inherited monoeconomies and

remained dependent on the colonial power as a market.



By dependence is meant a situation in which the economy
of one country is conditioned by the devedlopment and
expansion of another economy to which the former is

17 To a large extent, the trade pattern of the

subjected.
newly independent states has remained almost the same as
it was left by the colonists. Trade exports are predomi-

mantly characterised by products of primary commodities.

C. The Problem of Commodities and International Action

Several theories have been suggested with a view to
tackling this problem of dependence. Product diversifica~
tion is the one and industrialisation is ‘the other. These,
however, have met with formidable .obstacles inherent in the
historical maze of colonialism. Who will buy any new products
1f the Western countries have no use for them? Colonialism
set the pace in the creation of markets for goods from
developing countries and it is very difficult to create new
ones. The possibility of creating industries depends on the
availability of financial resources. Machinery for industrial
production can only be brought in if foreign exchange is
there. Thie is very scarce in developing countries. The
fluctuations in the prices of primary commodities on the
international markets mean that developing countries which
rely on these commodities for their foreign exchange earnings

cannot afford to buy these machines necessary for 'industrial
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take off,.!

S0 the cyclical pattern emerges again. Industrialisa-
tion cannot be achieved without an export sector in the eco-
nomy to earn valuable foreign exchange. 'In an effort to get
this, developing countries find themselves perpetually invol-
ved in the preservation of the traditional export sector of
raw materials. It is, therefore, not surprising to find
outeries of grow more tea in Malawi, more coffee in Brazil,
more rubber in Malaysia and more sugar in the West Indies,
thereby, consolidating backward relations with monopolies of
the West, |

Unable to overcome this cyclical pattern, the economies
of the developing countries have remasined tied up to the
export sector of raw materials., In turn Western countries
continue to pour in finished products at exhorbitant prices.
The developing countries are reduced to impotence, They can-
not but pay for these goods to survive. Political independence
could not break this well entrenched historical phenomenon.

In these circumstances one cannot but agree with Kamarck when

he says "The existing economic structures of the African states
were influenced, shaped, and sometimes created by colonial
regimeBsseess The export trade and production, the systens of
transport, the commercial, financial, monetary, tax and administ-
rative structures all were created during African colonial

period and have not been greatly modified since" 18
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It should, however, be stated here that the situation
is not as helpless as it may seem to be at first sight. The
developing countries have of late made major contributions
in bringing about a new order of economic relations. The
demands for a New International Economic Order which were

expressed at the Sixth-Special Assembly of the General Assembly
19

of the United Nations in May, 1974, represent the culmi-
nation of years of attack on the international trading system
that emerged after the second World War. That system, embo-
died in the principles and rules of the General Agreement on
Tariffs and Trade (G.A.T.T.) and the International Monetary
Fund (I.M.F.), aims at freer international trade, Since its
inception at Bretton Woods in 1944? it has seen enormous prog-
ress towards the liberalisation of trade and finance. This
progress has, however, been concentrated on manufactured pro-
ducts mainly produced in the industrialised Western countries.
No comparable progress has been made in either agricultural
trade or trade in menufactures of special. interest to the
developing countries.

The new economic order, now being negotiated, calls for

changes in the inequality in trade between developed and develo-

ping countriesg Specific areas of interest are, among others:

(1) @generalised tariff preferences for goods from
developing countries

(11) easy terms on transfer of technology to developing
countries; and
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(iii) establishment of multilateral commodity
arrangements to stabilise the fluctuations
in the prices of commodities on the inter-
national markets. (20)

D. THE INTERNATIONAL TRADE ORGANISATION AND THE GAIT ON
COMMODITIES

In the 13947-46 period, & Tnited Nations conference was
cilled ln Heranna, Cuba, 1o eatablish an Internationsl Trade
Crgenisation (I.T.0.) with & code of rules, the Havanna
Chaxrter, to regulate international trade during the post-war
period.21 The Charter was duly established as an intexrgral
part of the ITO, The ITO was intended to be the parent body

of the General Agreement on Tariffs and Trade (GATT).22

The ITO Charter included provisions for the establishment
of interfgovernmental Commodity Agreements to solve the special
problems often encountered in connection with certain primary
commodities, such as price declines and the accompanying severe
distress to the producers.23 Such agreements would have been
limited to 5 years in duration and would have been accompanied
by programmes of economic adjustment designed to remedy the
underlying difficulties. The producers and consumers alike
would have had an equal voice in the operation of such agree-

24

nents,
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The ITO Charter in particular provided in Article 57
the objectives fer intergovernmental commodiily agreements
(ICAs) resembling these found in current ICAs. The ITO Charter
also contained in Article 60 general prinéiples on commodity
agreements including the requirement that such agreements
should provide for the participatimn of all parties interested
in the production, exporfation, coﬁsumption and importation
of the commodity in question. It is these provisions that
were referred to in the United Nations Economic and Social
Council resolutioﬁ in New York in 1947 below.

E. THE INTERIM CO-ORDINATING COMMITTEE FOR INTERNATIONAL
COMMODITY ARRANGEMENTS

At the time that negotiationé for the GATT were going
on in 1947, a parallel meeting of the United Nations Economic
and Social Council (ECOSOC) took place in New York which
adopted a resolution recommending that there be established
by the United Nations an "Interim Coordinating Committee for
International Commodity Arrangements to facilitate inter-
governmental consultations and action on problems connected

with commodity trade.25

The ECOSOC resolution recommended that

" eeeeeeeomembers of the United Nations adopt

as a general guide in intergovernmental consul-
tation or action with respect to commodity prob-
lems the principles laid down in Chapter VII

as a whole" (26
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The final draft of the GATT adopted this resolution
and the same then appeared, after some modifications, as
exception (i) to Article XXHin the GATT. Article XXHW

in its original form reads ags

General Exceptions

Subject to the requirement that such measures are not
applied in & manner which would constitute a means of arbit-
rary or unjustifiable discrimination between countries where
the same conditions prevail, or a disguised restriction on
international trade, nothing in this Agreement shall be const-
rued to prevent the adoption or enforcement by any contracting
party of measures:

(n) “undertaken in pursuance of obligations under
intergovernmental commodity arrangements, con-
forming to the principles approved by the
tBCOSOCt of the United Nations in its resolu-
tion of March, 28, 1947, establishing an Interim
Coordinating Committee for Intermational Commo-
dity Arrangements"

Thus the draft of GATT incorporated, by this reference
to BCOSOC resolution, the substance of the then current draft
ITO Charter Chapter on commodity araangements.28 This draft
exception was embodied in identical language in the original

1947 General Agreement.29
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The language of this clause was changed, however, in
the 1955 amendments to GATT to its present form, eliminating
the reference to ECOSOC resolution and thus also eliminating
all reference to the ITO Charter as it was glear-by now that
the ITO Charter was dead.30 There was, however, added to
GAIT an Interpretive Note to this clause that iéintioduch
the same references and, thus, the same prinoiples°31

The present GATT Article XX(h)'which 1; a general excep-

tion to GATT obligations reads ag follows:

Ay

(h) "Undertaken in pursuance of obligations under
any intergovernmental commodity agreement which
conforms to'criteria submitted to the Contrac-
ting Perties and net dissapproved by them or
vhich is itself so submitted and not so dissap-
roved,"

Not much happened on the Commodity problems after the 1955
Amendment until the 1957 GATT Session when an expert group
was appointed to examine the problem of price fluctuations

in commodities.,

Fe T

developed membexr countries expressed concern at the lack of
orderly marketing arrangements of primary commodities, on which
so muck. of their export earnings depended, Consequently, the
GATT decided to appoint an expert.2§amination team on the prob-
lem of price fluctuations in commodities, taking into account,

among others, the following:32
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Meeescesethe failure of the trade of less-

developed countries to develop as rapidly

as that of industrialised countries; exces~

sive shorti-~term fluctuations in prices of

primary products and wide-spread resart-.

to agricultural protection.”
After the study was completed, the team of experts concluded
that the dissatisfaction of primary commodity producers with
the present rules and conventions about commercial policies
wvexS justified. It also found that the proteotionist rules
in the developed countries worked to the disadvantage of the
developing ones, But further progress on these matters
depends on the willingness of the developed and developing

countries to negotiate on a wide-range of financial and econo-

mic policies, it concluded.

Ge IHE GATT'S REACTION

The GATT's reaction to the Habe:ler Report was to
call for a Special Session of the Contrécting Parties in
November 1964 to draft a new Trade and DevelopmeniJChapter of -
GATT and to draft an amending protocol which was opened for
siznature in»February 1965.33 So that a new Chapter to GATT
wag added as Part IV, dealing specifically with the problems
of trade peculiar to developing countries. Part IV came into
force as an amendment to GATT on June 27, 1966 for those count-
ries thaf had accepted i'b.34 Part IV requires that a developed
country should not expect any reciprocity in dealing with developg?f
countries in the matters of tariffs reduction or other trade

35

barriers.
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In an interpretive note to Part IV, it is added
that developed countries should not expect developing
countries to make contributions which are inconsistent
with their individual development; financial and trade
36

needs in all trade negotiations.

This is a welcome provision for developing countries.
What should be remembered, however, is the fact that Part
IV is not binding on the contracting Parties. It only
urges members to give effect to the provisions therein to
the fullest extent possible.37

All this flury of activity in the GATT to try and
accommodate the interests of devgloping countries took place
at a time when the United Nations was also working on a
United Nations Conference for Trade and Development (UNCTAD),
It was intended to be a forum for discussion of developing
countriesi problems in international trade. The first meeting
of UNCTAD took place in early 1964,38 in Geneva,

At the time when in 1974 the United Nations adopted
resolutions on the New International Economic Order, there
already existed some lezal framework under GATT and UNCTAD
through which the INIEO could be implemented with commitment
from both the parties. |

The Ha:'be'ler Report further recommended that in order

to ease the pressures on economic development problems



wrought by the instability in commodity prices, developed
countries should find means of encouraging developing count-
ries' exports of industrial goods and processed and semi pro-
cessed goods. Such measures include reductions in tariffs on
nanufactures exports from developing countries into developed
countries! markets and encouragement of processing industries

in developing countries.

It is important to note that agricultural raw commodities
were allowed without duties in the developed countries! markets
but very high tariffs were imposed on finished products. It
was this trend in intermational trade that the Habeler Report
sought to correct between developed and developing countries.

As a result of this report, UNCTAD formed a Committee
on Hanufactures. This committee is one of the other committees
of UNCTAD which were assigned the function of improving condi-
tions and terms of trade in particular areas of trade of great
economic interest to developing countries., This commiittee on
commodities has played 2 leading role in the negotiations on

commodity problems as discussed in Chapter V. hereof.
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CHAPTER II

THE LEGAL FRAMEWORK FOR COMMODITY TRADE:

IHE DIFFERING APPROACHES TO COMMODITY PROBLEMS.

l. MOVES TOWARDS A NEW INTERNATIONAL ECONOMIC ORDER

Starting from the early 1960s, international trade in
commodities has been a major element of the heated debate
between developed and developing countries.l The developing
nations, determined to improve their position in the inter—
national economic order, called for action by emphasizing
what they viewed as "deteriorating terms of trade."2 These
nations were convinced that trade consist;ntly worked in
favour of developed countries, The under-lying theory being
that the prices of manufactured goods were constantly rising
while those of primary commodities, the main exports of
developing countries, were relatively constant or declining,
resulting in mounting trade deficits . and an inevitably
increasing, frustrating dependence upon the industrialized
countries.

The idea that developing countries are victime of an
unfair economic system is an old one., It dates back at leasgt
ag far as a report prepared by Raul Prebisch in the late 1940s,
on Latin America.3 This document became the underlying theme
of various United Nations economic reports. Prebisch an econo-
mist concluded that the prices of Latin American exports and

imports between 1870 and World War II had declined continuously,



The United Nations Economic Affairs Department subsequently
expanded on the report to include its observations on other
developing countries. It found a 40 percent decline during

the same period.4

A later study showed further decline of
10 percent in developing countries! terms of trade between

1950 and 1964.°

The developing countries considered this trend as a
constraint on economic development, and viewed it to be the
result of an international economic system created and opera~
ted for the benefit of industrialized nations. They began to
view trade, aid and growth as closely interrelated elements
of the general development problem. All‘their attempts inside
and outside the United Nations were aimed at changing this
situvation. They wanted a special forum for conmsidering their
trade problems.

2, THE CREATION OF UNCTAD

(@) Economic and Social Council of the Tmited Nakions

The idea of setting up a special representative body for con-
sidering economic, and related problems in the new world orga~
nisation - the United Nations of 1945 - may be traced back to
the Dumbarton Oaks Conference. The American proposal, for the
United Nations body, contained a plan for a small co~ordinating
body for economic and social activities which would presumably
be subordinated to the General Assembly.6 Although this plan

was supported by the British and Soviet governments, there was
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no agreement to make such a body a principal organ of the
United Nations. This plan finally crystallised into the
United Nations Economic and Social Council (ECOSOC). A%
the San Francisco Conference it was the 'small states' that

succeeded in upgrading the status of the Council to a prin-

cipal organ of the United Nations. Considerable debate ensued

over membership to the Council. It was agreed that all
members of the United Nations be represented on this body.

(B) THE ROLE OF NEWLY INDEPENDENT STATES IN THE
UNITED NATIONS

The processes leading to the creation of the UICTAD
started in early 1957 after the admission of many Asian and
African states to the United Nations. This tilted the poli-
tical balance within the United Nations and the BECOS0C,

The newly admitted states viewed the Council as an unrepre-—
sentative and outmoded body so far as developing countries!
economic problems were concerned. They called for new
economic bodies that would offer s proper forum for develop-
ing countries' problems. In this regard the new states were

supported by Latin American States and the Soviet block, and

as a group managed to obtain the passage of a General Assembly

Resolution calling upon ECOSOC to consider the advisability

of convening & United Nations Trade conference.7 After some
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consultations at pational level, ECOSOC authorised the convening
of such a conference and asked the Secretary-General of the
United Nations to assemble documentation for a preparatory
committee, The Committee was duly established and held inten-
give discussions with governments and interested intergovern-—
mental organisations such as the General Agreement on Tariffs
and Trade (GATT), the Food and Agricultural Organisation (FA0),
the Internmational Bank for Reconstruction.and Development
(IBRD), and the International Monetary Fund (IMF). The General
Assembly of the United Nations endorsed the Councils action

and recommendations in favour of the Conference and passed a
resolution calling for an International Conference on Trade

and Development in 1962.8 This conference led to the creation
of the United Nations Conference on Trade and Development

(oxcraD).
(C) TUNCTAD AS A PERMANENT ORGAN OF THE UNITED NATIONS

The first U;N. Conference on Trade and Development was
held from March through June 1964 in Geneva. It recommended
for the institutionalization of UNCTAD as a permenent organ
of the United Nations General Assembly.9 In December 1964,
the UN General Assembly passed a resolution establishing UNCTAD
as a permanent organ of the Assembly and created the Trade and

Development Board (TDB) as a permanent organ of the Conference?lo

The TDB soon established a series of committees to caxrry out



its work inecluding a committee on Commodities. The Final

Act of the Geneva Conference in 1964 stated in part: 11

INTERIJATTONAL COMMODITY ARRANGEMENTS

The Conference,

Recognising that commodity arrangements serve to
secure overall stabilization in primary commodity
markets, stresses the special role they should
perform in stimulating the 7§?nomic development
of the developing countries/” With reference to
this role,

Recommends +that commodity arrangements should have
the following objectives, principles and scope:

A, Objectives and Principles

(i) A vasic objectives of international commo-
dity arrangements is in general to stimu-
late a dynamic and steady growth and
ensure reasonable predictability in the
real export earnings of developing countries,
so as to provide them with expanding resour-
ces for their economic and social develop~-
nent, while taking into account the interests
of consumers in importing countries.

(ii) To achieve this objective, international
commodity arrangements should be: /5

(2) remunerative, equitable and ensure
stable prices for primary commodities
having due regard for the import
purchasing power of the commodities
exported,

The report of the Secretary-General of the Conference was an
eye~opende to the problems faced by developing countries. After
referring to the international economic system which had preceded

World Waxr II as the "old order," Raul Prebisch noted in his
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repoxrt thats

"It is inmperative to build a new order

with a view 1o solving the serious prob=-

lems of trade and development that

beset the world, especially the problems

that affect the developing countries." (16)
In particular the Secretary-General found that developed
countries! restrictions on primary commodity imports and their
export subsidies designed to protect domestic interests parti-
cularly agricultural interests - compounded the problems of
developing countries., The GATT rules and the series of post-
17

war trade negotiations had not resolved the problem.

(i) The Prebisch Approach
The report of the Secretary-General of UNCTAD sugges~
ted the use of commodity agreements which would set higher prices
and facilitate access to developed markets or compensatory fina-
ncing., He pointed out that to successfully counter the deterio-
rating terms of trade in commodities would regquire
g decigion to transfer, in one way or
another, to the countries exporiing primary
commodities the extra income accruing to the
industrial countries as a result of the dete-
rioration in the terms of trade." (18)
An "integrated programe of measures® was further suggested to
deal with these problems as part of a comprehensive policy of
international cooperation for economic development. These
measures were asg follows:
1. Quantitative targets for developed countries!

imports of developing countries!  exports of
primary commodities and a global value target



fox developing countriest imports of
industrial goods.

2 L generalised system of tariff-free
preferences for manufaciured goods,
special preferences for the least
developed countries and the termina~
tion of reverse preferences, i.e.
preferences granted by IDCs to deve-
loped countries,

e A guarantee of the purchasing power of
exports of primary commodities through
improved access to indugirial markets.
This access could be facilitated by

import quotas and import commitments, a
gradval reduction of support prices,
production policy coordination among
importing and exporting countries in order
to assure exporters of a reasonable share
of importing nations! growth in consumption
and commodity agreements. (19)

The commodity agreements were to be designed in such a way

as to establish minimunm prices or improved prices, as the

case may be, by maintaining price parity with those of manufac-
tures.zo This is Xmown, in modern parlance, as the indexation
of the value of primary exports to the cost of manufactured
imports. According to this formular, ceiling prices would be
set whenever the tenporary shortage of a primary commodity leads
to price rises that adversely affect producers and consumers,
and rules for the disnosal of surpluses and non commercial

stocks would be established, The Report further provided for:

4 Compensatory financing of losses due to
previous and future deterioration in the
terms of trade, possibl through a fund
administered by internmational credit
institutions.

5e Readjustment of repayment periods and terms
of the external debt of some countries. (21)



These five suggestions in the report have since become

the cornerstone of developing countries' demands, Although
emphasis has at times shifted, developing countries have
continued to call for commodity agreements, indexation of prices,
preferences, compensatory financing and debt relief as a

means of solving the problem of deteriorating terms of trade.

(i1)  COMIIITTEE ON COMMODITIES AND UNCTAD IT

The Committee on Commodities was created at the first
UNCTAD meeting in 1964 and was responsible‘for finding a
workable solution to the problem of the relative decline in
the purchasing power of primary commodities. This problem is
at the root of developing countries? failure to maintain or
increase their export earnings. Although this Committee has
made some progress in negotiating for international commodity

agreements-notably in sugar and rubber—a lot remains to be done.

By 1968 when UNCTAD IT met in New Delhi the commitiee on
commodities had already identified the commodities which required
close attention with a view to establishing international commo-~
dity agreements or other measures for the same. This committee
recomnended the use of a pragmatic commodity-by commodity
approach iﬂétead of an attempt to devise universal solution for
commodity problems.22 Prior to UNCTAD II, a number of conferences

and meetings had taken rlace on some commodities, several of



these under UNCTAD auspices.23 These included tin,

coffee, sugar, cocoa and olive oil. Although some

earlier agreements were revised during this time new ones
were required.24 The creation of new cohmodity agree-—
ments, and government intervention in interhational commo-
dity markets to correct the inefficiencies of the market
for the developing countries! benefit certainly did not
reflect a generally agreed principle of economic relations,
The United Btates, as a champion of laissez~faire economies,
was among those whe m?st strongly resisted the idea. Not
muoch headway was achieved at UNCPAD II., With respect to
commodity problems it was merely recommeﬂded that efforts
be continued to achieve agreements for specific commodities
and further work in the Committee on Commodities on a general

agreement on commodity arrangements be continued.25

(1i1) UNCTAD III AND ITS RESOLUTION ON COMMODITIES

The third UNGTAD Conference took place in Santiago, Chile,
1972, Developing countries took a truely cohesive stand in
their demands, While keeping and maintaining pressure on
developed countries for tariff and non-tariff standstill, non
reciprocal trade concessions and generalised system of prefe-
rences for manufactures, the group of 77 approached the third
UNCTAD Session with the aim of obtaining specific commitments

from the developed countries.
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This group had caucused in Lima, Peru, in 1971 and deve=
loped a Declaration and principles for an Action Programme.26
With respect to commodities, the Group of 77 pressed the
point that the Multilateral Trade Negotiations that were

due to start in Tokyo under the GATT auspices should not be
used to delay commodity discussions under UNCTAD. The Con=-

ference ended with an agreement to call a special session of

the UNCTAD Committee on Oommodities.27

UNCTAD III resolved to establish a working group to
draw up a draft Charter on the economic rights and duties of
States, drawing upon a number of sources including the Lima
Declarationozs The developed countries, ineluding the United
States, opposed the verbatim adoption of the Lima Declaration
although they showed some support for the working group for
a draft Charter. The Nordic countries and the Netherlands
actively supported the propcaals.29

At the UNCTAD IV Conference in Nairobi in 1976, the
UNCTAD Committee on Commodities presented its report as directed
by the UNCTAD III Conference and the same was 8dopted.30 The
resolution adopting the report formally created the Integrated
Programme of Commodities (IPC) and the Common Pund. >t (as pro-
posed for under the New International Economic Order (NIEO)

qc\op \—;ed * by the General Assembly of the United Nations.)32
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But the IPC was also a result of many other factors besides

the deliberations of the UNCTAD as will be seen below.

(IV). THE NEW ERA ON THE COMMODITY SCENE

The success of OPEC price hikes in 1973 seemed to spur
developing countries into considering agricultural commodity
cartels. For example, in October 1973 ~ following the break~
down in 1972 of the International Coffee Agreement>’ - Brasil,
Colombia, the Ivory Coast and Portugal formed Cafe Mundial,
designed to defend the high coffee prices that resulted from
the frost in Bra211554 These cartels did not succeed in rea~
ching their fundamental goal of raising p;ices above market
trend. Dissatisfied with the result of the cartels, developing
countries called for a Specisal Session of the United Nations
to address the "problem of raw materials and develepment." Two
major decuments emerged from the Sessiens

(a) the Declaration on the Establishment of the New
International Economic Order, (35) and

(b)  the Programme of Actien,>®

The declaration was in many respects a restatement of principles
formulated at the UNCTAD I meeting in 1964, principles which
were not in the main accepted by the developed countries, The
declaration also took into aceount the work of UNCTAD on a draft
Charter for Economic Rights and Duties of States as a follow up

measure to UNCTAD III meeting,



Although the Sixth Special Session of the United Nations
was specially supposed to deal with the problem of raw mate-
rials and development, other economic depanda were pressed
by developing countries ineluding trade policy, monetary
policy, and development aasistance; The United States of
America;‘together with several other developed countries made

a number of reservations to the latter issues.37

(V) THE CHARTER OF ECONOMIC RIGHTS AND DUTIES OF STATES.
THE CHAF F_ECONOMIC RIGHTS AND DUTIES OF STATES
Work on¥eCharter of Economic Rights and Duties eof States

had been undertaken by UNCTAD before the United Nations finally
adopted the Charter in 1974.°° The success of the Group of 77
during the Sixth Special Session oﬁ the U.N, gave new impetus

to negotiations for the Charter. Several negotiating Conferences
had been unable to find a compromise between the demands of

the developing countries and the positions of most industrialized
countries.," Among the issues was the key issue of nationaliza-
tion of private investments,39 The developing countries wanted
language that gave the host country absolute freedom in
expropriating foreign private investments without reference to
international law ox obligations.4o The other issue was the
support given by Group of 77 to producer associations without

the participation of eonsumers.41

(VI) PRICE INDEXATION

The other issue was one of price indexation, The developing
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countries favoured the requirement that industrialized
countries help them raise the prices of their raw mate-
rials exports in proportion to increases in the price of
their imports. These controversial provigions were opposed
by the U.S.y West Germany, the U.K., Belgium, Luxembourg
and Denmark, The other industrial nations merely abstained
42

during the vote on the Charter; The issue of indexation

is based on the logic that while import costs are rising in
third world, their earnings from commodity exports are fal-
ling oconstantly. It was, therefore, thought necessary to keep

commodity prices in proportion to import costs of manufactures.

The Charter reiterates the requirement that developing
countries should participate fully on equitable basis in the
expansion of world trade to improve the standards of living
of their people., In particular, it is provided that states
should cooperate in achieving adjustments in the prices of
exports of developing countries in relation to prices of their
imports so as to promote just and equitable terms of trade for
them. 4

These provisions are, of course, not welcomed by developed
countries, who view them as interference in the open market
forces;

(VII) REACTION OF DEVELOPED COUNTRIES TO THE CHANGES
The developed countries have reacted differently to the

advanoes for change., The TU.S. opposes the use of these commo-
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dity agreements as a means of resource transfers while sup-
porting the creation of buffer stocks., On the other hand,
Buropean countries share the view that the complaints of
developing countries against the volatile nature of commo-
dity prices are justified and require quick action to save
the agricultural commodity producers.44

From this discussion it should be clear that the problem
of raw materials is being dealt with in various international
fora, particularly in the United Nations bodies,’ The traditional
Prebischts commoditbey;commodity approach in negotiations is
being supplemented by théjgg;:Sdity approach supported by a

Common Fund under the integrated programme‘of commodities,

But before discussing this neﬁ approach it is important
to look at the structure of existing international commodity
agreements in the next ohapter., This will give a proper setting
to the discussion of the NIEO in later Chapters,’
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CHAPTER III

INTERNATIONAL COMMODITY AGREEMENTS

The need for price support is all important for developing
countries particularly in periods of random excess supply and
cyclical demand shortfalls, when prices and producers! incomes
decline sharply. The other important factor is the need to
reduce excessive fluctuations of commodity prices and supplies,
All these points have been raised in the previous Chapter. It
is important here to examine the various -techniques used in
trying to overcome the above problems, This Chapter and the next
one illustrate these techniques in operation through the examina~
tion of particular international commodity agreements on cocoa,
coffee and sugar., These techniques fake various forms, viz,,
export quotas, production controls, buffer stocks and national

stoocks which will be discussed in the following pages: T

1. CONTROL MECHANISMS UNDER EXISTING AGREEMENTS

In all the control mechasdsas, the orucial issue is one of
establishing reasonable floor prices and celling prices above

which the latter should not move and this is done in varieus ways,

A, EXPORT QUOTA MECHANISM

This is the most widely used of all control mechanisms., It
is to be found in the formal international agreements on Coffee,1

sugar2 and 'l::i.n‘..'3
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Both in shortage and surplus situations, an essential
criterion for the success of the export quota mechanism is
the guantum of shortage oxr surplus respegtivelyo No amount
of regulation can prevent the rise in prices when there is
a critical shortiage in supplies of the commodity. Export-’
quota~type of agreements provide a trigger mechanism by which
changes 1In market price cause changes in the quotas.allocated
to the exporters, The operation of quota adjustment is simple:4

(1) When the market price is above the maximum of

the price ranges fixed, quotas are suéiended

&

4 -

by tﬂ; authority of the agreement. All available
export surplus is allowed to enter the market
without any restrictions. In this way an artifi-
cial situation of oversupply is created and the
price may come down,

(11) Quota arrangements provide for a middle range when
quotas are effective; between the top of the middle
range and the ceiling, specified percentage increases
in quotas may be provided for; likewise between the
middle range and the floor, specified reductions can
be affected in the quotas;

(1ii) below the minimum of price ranges, substantial cute

in quotas are made,

In the three agreements mentioned above, the authority establi-
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shed in each agreement sets up a global quota each year.

This in turn is allocated to individual exporting countries
in accordance with their basic annual quotas set out in the
agreement of the particular commodity, These may be varied
according to circumstances of the global market and indivi-

dual exporters.

B, PRODUCTION CONTROLS

As explained above, export quotas can be effective only
within a limited range. In this respect production conﬁrol
offers an alternative mechanism,

Producers agree to adjust their produétion each year in
accordance with the prescribed goals of the agreement, Targets
are set for each producer and each is required to report prog-
ress and/or failure to implement the targets.

Unfortunately, this mechanism is difficult to achieve in
commodity negotiations, The mechanism involves acceptance on
the part of producers = of . international supervision over a
countryt!s internal economic policies, This sort of control
entails difficult political and economic decisions by producers.
So far in the history of commodity agreements only the Inter-
national Coffee Agreements have made attempts at production con~

5

trol mechanisms without success,

C. NATIONAL STOCKS

The object of holding a regulatory stock at national level
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is to control the flow of the commodity into the market.
The current international coffee and $ugar agreements use
this method of contrql.éliThe former agreement provides for the
verification of national stocks as per agreement and the
granting of walvers in specific cases to relieve the burden
of holding excess stocks which may involve a lot of costs.
On the other hand, the International Sugar Agreement provides
for a compulsory holding of national stock at certain minimum
levels related to the export quotas of the exporting members.
In other words, the Sugar Agreement uses both export quotas
and national stocks mechanisms.

Nationally controlled and financed étocke play an important
role in commodity negotiations and commodity markets. They
are intended to assure security of supply to importers and to
support supply commitments of exporters embodied in "supply
commitment"® provisions; Undexr such a provision, suppliers are
obliged to give priority to the needs of member consumers

in times of shortages.

D, BUFFER STOCKS

The most discussed type of regulatory stockholding is the
tInternational Buffer Stock.' It is simply the holding of
commodity Stocks financed by more than one country that holds
back supplies from the actual user market in times of excess
supply, stores it and releases it in certain proportions when

there is shortage;



Thus it moderates fluctuations in supplies and stabilizes
prices.7
Purchases are made on the open market when the price of

the commodity is low and sold when the price is high. The
International Cocoa Agreement,8 the International Tin Agreement9
and the International Natural Rubber Agreementlo all use buffer
stock control mechanisms,

These agreements provide for minimum floor prices and a
maximum prioe;' The fixed prices are coupled with lower and
upper intervention prices at which the buffer stock authority
can intervene on the market either by sales from the buffer
stock or by purchases from the open market respectively. The
market prices are ideally supposed to operate between the two
intervention prices; ‘

The buffer stock may be combined with quotas as is the case
under the tin agreement where they have worked fairly well.11

The International cocoa, coffee and sugar Agreements are examined

below as illustrations of these various mechanisms,

2, INTERNATIONAL AGREEMENTS ON COFFEE AND COCOA

A.  COFFER

Coffee is a tropical and subtropical crop. The
coffee tree . takes some five years to reach maturity and may
remain productive for over thirty years;lz Brazil is the lar-

gest exporter, closely followed by Colombia, The EEC and the
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USA are the largest importers - some 20 miliion bags per
annun (one bag equals 60 kilogrammes of green coffee orx

132,276 pounds).

Coffee prices in 1973-74 ranged between 60-70 cents
per pound. This figure rose to over 300 cents in 1977
following a disastrous year due to frosts in Brazil. It

has since gone below 100 cents in 1981, and 1982.

(i) THE INTERNATIONAL COFFEE AGREEMENT

The International Coffee Agreement, 1976, > like its
predecessor agreements of 1962 and 1968, attempts to influence
prices by means of export controls. It is for a period of
six years and may be renewed for ény period by the Intermational
Coffee Council. Membership is open to, beside governments,
intergovernmental organisations such as the EEC also, but
voting however, is limited to the member states¢14

Seventy five countries are members of this Agreement
including the USA and the EEC, This membership covers almost
the entire group of exporting and importing countries of
coffee&’ Group membership of states is allowed where such
countries have a common coffee policy, in which case they
are represented by a single country or organisationo15 One
such group is the Organisation Africaine et Malgache du Cafe
(OAMCAF), The advantage of group membership is that the count-
ries are regarded as one member and the quota allocated may
be redistributed according to short falls and surpluses

within the group.16



‘(1) INSTITUTIONAL FRAMEWORK

The previous Coffee Agreements established the
International Coffee Organisation and the 1976 Agreement
carried it forward., All the members of the Agreement
are represented on the Organisation which has, as its high-
est authority, the International Coffee Council.l! It
meets twice a year; Like in other UN sponsored commodity
agreements, the Coffee Agreement’s voting is based on
groups;g Exporters and importers are each allocated 1000
votes which are distributed on the basis of volume of
exports and imports in each group respectively., These
allocations are reassessed every year.18 The Council
has power to set aside many of the rules contained in the
Agreement if it deems it necessary to do so°19 The
agreementts objectives  include - ayoiding excessive
fluctuations in supplies, stocks, and prioes.zo

There is also established an Executive Board21 consis
ting of eight exporting and eight importing members elec-
ted each year, Each member on the Executive Board has a
maximum of 499 votes in decision-making. The Board is
headed by an Executive Direotor.22

(1i11) QUOTAS

The Coffee Agreement attempts to influence prices by
means of quotas on exports of member producers to con-
sumers. The quotas are introduced whenever the average
price remains for twenty days at or below a ceiling

fixed by the Council.
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If no ceiling is fixed, there is a fall back formula which
operates to establish a critical price on the basis of ave-~
rage prices in the recent past. The formula is a complica~

ted affair and by 1979, it was recognised that its applica~
tion would result in a critical price (of 77 cents per pound)
which did not take into account the contemporary inflations,
The exploration of this formula remained an academic exercise
until 1980 because prices of coffee remained well above the
critical price and above any level which consuming members were
then prepared to accept as a ceiling price,

Most of the developed countries accepted the Coffee Agree-
ment from its inception although it was not until 1980 that the
US passed legislation to permit thé implementation of the quota
sys‘bem.'23

Each year the Council sets out a global quota taking into
account such factors as consumption and existing inventoriea°24
The member exporters are then allocated a basic quota,25 based
on the average volume of a country's exports in either 1976/77
or 1977/78, (being the years when there were no problems on

26

Coffee production), whichever is the higher, The country’s

basic annual quota is then divided into quarterly parts.

The Council is given wide discretion to modify national
quotas; provided it acts without discrimination., It is envie
saged that the Agreement can achieve this by tying reductions

in quotas to price movements in relation to a price range.27



- 47 -

This mechanism was put into practice in 1980 when quotas
were introduced for the first time since the 1976 Agree-
ment came into force, The global quota was initially set

at 57;37 million bags; For the 1980/81 Coffee year there
wag fixed a three-part successive reduction of 1.4 million
bags in the quarterly quota, if the average price (a) fell
below 120 cents per pound, (b) remained there for twenty
days and (c) rose above 120 cents. A corresponding set of
increases and reductions were to be applied if the price
first rosé and then fell., The critical price levels were

get at 150 and 155 cents as it rose and 130 . ° . . cents

as it felll Quotas were to be removed if the price rose
above 155 cents, and reintroduced if it fell below 135

cents, The Council may add to these mechanisms of control
by withholding the release of export stamps used to administer
quota movements, In 1981 when the price fell below 115
cents, the full reductions discussed above were implemented.
A similar system was imposed for the 1981/82 Coffee year.
For countries with low levels of exports the basic quotas

do not apply to them, Instead a special scheme applies which
ensures them regular increases in export levels, with a

maximum of 400,000 tonneso’28

All exporters are under an obligation to inform Council
of their anticipated shortfalls from their export entitle-
ments to enable Council to redistribute the shortfall anti-

cipated;
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The declarations of shoxifalls axre rewarded;‘if made
within the first six months of the crop year, by an
increase in the membert's quota for the following year,

up to 30 per cent of the declared shorffall;* But this
means that those numbers who had benefited from the pre-
vious shortfall have to lose the redistributed gquota.
Exceeding a quarterly';hota is penalised by a correspon-
ding 110 percent reduction in one or more subsequent quar—
terss If such excess production is repeated for the third

time then such member loses voting rights.29

(iv) PROCEDURE FOR EXPORT

Certificates of Origin are required for all Coffee
exports and when quotas are in effect even re=exports
require properly authorised certificates; The quotas
themselves are administered by means of texport stampst
issued by the 100;1 NonéGovernmént agencies which are autho-
rised to conitrol the issue of certificates are themselves
subject to the supervision of the Council which may -at any
time remove their powersQ Whenever quotas are implemented
members are not allowed to import coffeewwhioh is not
~accompanied by an appropriate certificate.3o This is a
measure intended to stop or prevent imports of coffee from
non-members. The Council is, however, authorised to make
rules to 'control! trade involving non-member countries,
Evasion of the Agreement through exports to non-member

countries may be the subject of penalties,



—49—

Coffee involved in such evasions has been termed 'tourist
coffee! and was a significant factor during the application

of quotas under earlier agreements}31

(v) THE COFFEE PROMOTION FUND

The Agreement also takes care of promotional campaigns.
To this effect, a Promotion Fund financed by a levy on Coffee
exports of 25 cents per bag (smaller exporters pay less) is
established?z Regulations in Member States that require the
mixing of other products with coffee for resale as coffee are
prohibited;= Any product which contains less than 90 percent
of green coffee cannot be sold as coi‘fee;"53 A Special Fund is
created to permit the Organisation to adoﬁt and finance the
additional measures required to ensure the implementation of
the system of certificates of origin;‘and of verification of
stocks etc. This Special Fund is financed by a 2 cent per
bag .. on exports to importing members of the Agreement.34

The corollary of the system of export quotas is an obli-
gation upon importing countries, when quotas are in effect, to
restrict thelr imports from non-members to the volume of their
annual average imports from those countries in either 1971-74
or 1972=T4,

As will be seen shortly,35 the scheme of export quotas
is also used in the International Sugar Agreement, It is the
most widely used of all control mechanisms. Although the

mechanism seems to be favoured by most agreements, it should be



pointed out that the essential criterion for the success

of the export quota system is the quantum of surplus or
shortage. In 1974, for example, when the world shortage

in sugar was not within controllable limits, no amount of
regulation could have prevented the rise in prices. In
addition to the quotas, the Coffee Agreement also provides

for verification of national stocks and the granting of waivers

in specific cases to relieve the burden of holding excess

stocks,
B, COCOA

Cocoa is a tropical product of critical importance to
several developing countries in Africa.‘ Its chief use is in
the making of chocolatéﬁv About 1;5 million tonnes are produ-
ced annually and about two thirds éf this comes from Africa.
Ghana and the Ivory Coast produce about a quarter of all world
cocoa exportsf‘ The largest cocoa importer is the European
Economic Community, taking about 45 percent of world trade
while the United States takes about one half of the European
Community imports;

(1) [THE INTERNATIONAL COCOA AGREEMENT (1980)

The 1980 Cocoa Agreement is the most recent and one that
is in operation. The first (1972) and the second (1975) have
since lapsed and replaced by the 1980 Agreement which is the
third in the chain of cocoa Agreementge

This third Agreementaa,came into force provisionary in
198l. It has an initial life of three years and may be exten-
ded by agreement among members for a further period of two

years;37 The Agreement uses the buffer stock mechanism,
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: 38
Its basic objectives are set out thus:

(a) assisting in the adjustiment of production and
consumption

(b) preventing excessive price flﬁctuations

(¢) stabilizing and increasing export earnings of
producers

(d) ensuring adequate supplies at reasonable prices
and

(e) facilitating expanded consumption.
Intergovernmental organisations (the EEC is specifically
mentioned) may participate in the same way as governments.39

A similar provision is found in the Coffee Agreement,

The EEC and the Soviet Union have accepted the 1980 Agree-~
ment but the Ivory Coast, the largést producer, and the US have
refused to participate, The US vosition reflects a traditional
posture in keeping the market as free as possible, from all
intervention, But most important, the US felt that the price
range pr@kisions are too rigid; and that the balance of conceg-
sions and obligations was too heavily weighted in favour of
producersl4o

The US in particular objected to the use of buffer stocks
and export controls at the same time, Instead it advocated for
the use of buffer stocks alone,' Although the 1980 cocoa Agree-

ment is now in force the US has kept its distance to date.41
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On the other hand, the Ivory Coast has refused to join
the cocoa Agreement of 1980 not Wecause of the buffer stock
provisions but due to its complaint that the price range is
too low;'favouring in particular a higher intervention price

of TeSo $1.20 instead of the current U.Se §1.10,%2

(i1) INSTITUTIONAL FRAMEWORK

The Cocoa Agreement carried forward the International
Cocoa Omganisation (ICO) established by the 1972 Agreement
with headquarters in London¢43 The highest authority is the
International Cocoa Council which consists of all members of
the ICO and meets twice a year. The voting system in the
Council follows the pattern of other UN Economic Institutions:
for exporting countries, 1000 votes are divided equally among
themselveé{ 900 votes are divided in proportion to members!?
level of exports; a corresponding system is used for importing
members;44

There is also established an Executive Committee, headed
by an Executive Director, consisting of eight exporting and
eight importing mem.bers45 elected each year by the corres-
ponding group of council,

(ii1) BUFFER STOCK ARRANGEMENTS

The Agreement aims at the creation of a buffer stock of
250,000 tonnes, and this may be increased to 350,000 tonnes
if the life of the Agreement is extended§46 Fipance for the
buffer stock is provided by a one US cent per pound levy on

cocoa sales which is chargeable on a consignment of cocoa wheR



it is first exported by a member or;'failing that, when
it is first imported by a member, The rate may be altered
by Council}A7 Payment of the levy is checked by a system
of certificates of contribution and oon#rol documents.48
Such financing of the Stock may also be done by commercial

borrowing by Councilg49

Sales and purchases by the buffer stock are governed by
the iules made by the Council, In the event that the price
remains outside the intervention band for more than twenty
days after intervention a special meeting of the Council is
to be convened and also at the time when the Stock rises to
80 per cent of the capacity or becoming exhausted, The
Council may revise the price levels;50 When changes in the
size of stocks oocur then there is an automatic change in the
intervention prices. If the stocks rise by 100000 tonnes
within twelve months of the previous revision, the intervention
price is raised by 4 cents (table below)';4 A further 4 cents
are added if another 75000 tomnes is acquired within the follow
wing twelve months,’ If the provisions for price rises cannot
be applied because the stock has reached its maximum the 4
cent increase is nevertheless made if the price remains above
the upper intervention price for sixty consecutive days, There
is a limit;'however, on the price changes; The Agreement states
that no more than two consecutive price changes may be made in
the same direction during the first three years of the Agree-~

men'l:'.5l
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When the two changes are made then the price is left to
be fixed by market forces,

Unlike previous cocoa Agreements, this Agreement does
not make provision for export quotas or restrictions on
national stocks. Exporting members undertake to_.éndeavour,
within the limits of the constraints of their development,
to pursue sales and export policies which will not artifi~
cially restrict the offer for sale of available cocoa and

which will ensure regular supplies to importing members;52

PRICE RANGES

160.;09:11:81..............o..o..vo...................Max. Price

150 cents sell from buffer stock Upper Interven-
tion Price
110 cents No Net Sales or Purchase Lower Interven-

tion Price

100 cents Purchases for buffer stock Min;‘Price

Source: International Cocoa Agreement (1980)
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CHAPTER IV

IHE TNTERNATIONAL SUGAR AGREEMENT

Sugar cane ig a tropical and subtropical crop. It
takes between twelve and eighteen months to mature, and
it can be harvested again in twelve months, It is milled
within a day of cutting to produce raw came sugar. Beet
sugar is an annual Yemperate crop., The World Market price
for sugar is notoriously volatile., In 1974, the price (per
pound) rose from about 10 to over 50 US cents; By mid-1975 it
had gone below 15 cents and thereafter it slowly declined to
below 10 cents:; It rose again at the end of 1979 reaching
40 cents within a year before failing to about 15 cents in
the middle of 1981,

(4) INTERNATIONAL REGULATION

The International Regulation of sugar was already under-
‘way by the early twentieth century.2 Substantive international
agreements were concluded in 1957, 1953, 1958, 1968 and lately
1977+ The 1953, 1958 and 1968 Agreements had objective price
ranges which were to be maintained by way of automatic export
quota adjustments;3 There were maximum and minimum stock-commi t-
ments by members. The European Economic Community (EEC) and the
United States of America (USA) did not join the 1968 Agreement,
The EEC did not join becaude of difficulties in reconciling the
requirements of the Agreement and those of the Common Agricul-
tural Policy, discussed below.
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The US . stayed-out for purely political reasons saying

that the Agreement is too favourable to the USSR and Gdbé{
Although its quota provisions lapsed in 1973, the Agreement
was kept in force as a means of providing information on the
sugar market.4 During the existence of these Agreements, sugar
prices were often below but occagsionally well above the objec=

tive range.5

(1) ITHE INTERNATTONAL SUGAR AGREEMENT, 1977

The International Sugar Agreement (Is4) of 1977 6 has
in

over seventy members, the US having joined definitively/1980

when legislation was rassed by congress authorising financial
contributions and the imposition of quotas against non4members¥7
The EEC did not accept the export restrictions contained in the
text and has not joined the Agreemeﬁt to date. The International
Sugar Council, however, has been empowered to make special
conditions for the EEQts entryls The Agreement is meant to last
for five years (until 1983), with a possible extension of

two yearao9

(i1) oBJECTS
The objects of the ISA include:lo

(a) raising the level of trade with a view to increasing
the export earnings of developing exporting countries;

(b) providing and ensuring adequate supplies;
(¢) promoting and increasing consumption;

(a) promoting equilibrium between supply and demand; and

(e) achieving stable and fair prices.



(1i4)  INSTITUTIONAL FRAMEWORK
The Sugar Agreement of 1977 has carried forward the
International Sugar Organisation created by previous agree-
ments with its headquarters in London, The International
Sugar Council is the highest authority of)the Agreement comp~
rising all members of the International Sugar Agreement.11

The latter include all exporting and importing nations.

Like the International Cocoa Agreement the ISA divides
1000 votes between the members of each group according to
their share of world trade in sugar.

The two groups in the Council elect an Executive Committee
to administer the Agreement., This Commitﬁee consists of twenty
members, ten from each group and the Council may delegate consi-

12 The Committee is

derable responsibility to the Committee.
headed by an Executive Director elected by the Council.13 The
Agreement utilizes both quotas and national stocks., The system
is complicateds But it should be remembered throughout the
discussion that the Council in most cases has powers to deviate
from the specific rules described here,

The Agreement seeks to maintain the free market price
(per pound) of sugar within a range of ten US cents. The ini-
tial range was 11 to 21 cents per pound14 but the Council has
power to alter these and other prices in the Agreement provided

it maintains the ten cent range. In 19681 for example, the basic
range was 13 to 23 cents.
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(IV) EXPORT QUOTAS

Export quotas are the first means used to keep the
price within the range. Exporters are given basic export
tonnages. In the first two years of the Agreement the lar-
gest tonnage was given to Cuba. After the first two years
the tonnages were subject to renegotiation on the basis of
a list of factors to be considered, with a fall-back formula,
to be applied in the event of no agreement being reached,
The formula involved takes into account a country's average
relative export performance in the open market in the previous
year.15

Each year the Council estimates the net import require-
ments of the free market., Exportis :rom non-members are deduce
ted from the estimates to arrive at a global quota. If no
agreement is reached on this estimate, then the previous year's
estimate is applied, The global quota is distributed to the
expoerting members pro rata to their basic export tonnage.16 The
quota allocated is the maximum permissible net exports to the
free market for the year in question, Failure to use the quota
results into a penalty., The short-fall is deducted from any
amounts which would otherwise have been allocated as a result of
a quota increase in a subsequent year, The Council may waive
this rule if the failure to meet the quota was a result of
force majeure. When a short-fall is anticipated the member
should inform the Council and failure to do so may result into

17

penalties,
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Several members have in the past temporarily lost their

voting rights under this provision.

Quotas may be

exceeded by the lesser of 10000 tonnes or 5 per cent and

by any amount of sales made before the reduced quotas

came into force, Such amounts

are, however, deducted

from the following year's quota.

Quotas may be changed in

the figures on which the global quota is based change,

the course of the year if

In

such an event the Council may decide on a new global quota

which also affects national quota distributions,

been several such decisions in
1979/80 all érice figures were
a sharp riée in market prices.
situation were as follows: In

below 11 cents per pound. For

There have
the current Agreement, 1In
increased by 2 cents following
The events which led to this
1578 the price of sugar was

purposes of the Agreement this

was treated as a fall through the 13, 12 and 11,5 cent levels

(Chaxrt below)

Price[lb

21 cents
20 oents
19 cents
15 cents
14.5 cents

14, cents

13 cents
12 cents
11,5 cents

11 cents

Action to be taken

Release 1/3 stocks
Release 1/3 stocks
Release 1)2 stocks
No Quotas Permitted
Quotas Discretionary
Increase Quotas 5 p., e
Quotas Discretionary
Increase Quotas 5
per cent
Quotas Mandatory Incre~
ase Quotas 5 percent
Decrease Quetas 5 per
cent
Decrease Quotas 5 per
cent
Decrease Quotas 5 per
cent

Cut Quota 2.5. - 35,y pe
cent 1978/79.

International Sunoor Acwvaameasnd
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(The significance of the 11 cent level is explained below),

The Agreement requires a 5 percent reduction in quota as the
price falls through each of these levels so that on the basis

of this rule, a reduction of 15 percent in quotas is immediately
imposed. When the price rises these redugtions are successively
removed as it crosses the 13, 14 and 14.5 cent levels, This
clearly shows that quotas are reduced when the price falls
through the lower range and increased when it rises through

the upper range. It should be remembered that these changes

are superimposed on any additional quotas to each country which

result from the adjustment of the global quota.18

All quotas are removed when the prevailing price moves
above a top level (initially 15 cents). When the price is within
the next two levels (14 to 15 cents originally), the Council has
a discretion whether or not to employ quotas. Thus quotas were
removed when prices rose in 1979, and were reimposed (at the now

higher level of 17 cents) when they fell in 1981.

(V)  NATIONAL STOCKS

The Agreement also makes use of National Stocks., These
are speoial national stocks which are released into the market,
This shouid be done in stages when the price rises through the
three levels discussed above. The Principal exporting countries
are to have aggregate stocks of 2.5 million tones apportioned
according to a country's basic export tonnage, This level should

be achieved at the beginning of the Agreement and in three trenches



-64-

after every release in three year periods of

40 per cent and 20 percent .successively. No stocks are
accumulated during the period when export quotas are inoperative.
It will be noted that the stocks that were accunulated in

1978 and 1979 were depleted during the period of high prices

in 1980, Failure to maintain these stocks results into
penalties.19

These Special Stocks are supported by a Stock Financing
Fund to which contributions are made by a levy imposed once
either on exports or imports of sugar by members.20 There is
a provision allowing the Fund to accept voluntary contributions
and to engage into shori-term borrowing.?1 The Fund makes
interest-free loans to members equivalent to 1,50 cents per
pound of the minimum obligatory lével of their stocks, These
loans are solely for the purposes of defraying expenses in main-
taining the special national stocks. The levy was set at 0,28
cents per pound in the Agreement although it was not in force
until 1980, The Council imposes a small export levy to meet
the administrative expenses of the Fund.

Like in the Coffee Agreement, the members of the Sugar
Agreement are obliged to limit their imports from non member
states to 75 percent of their level in the previous .years and
55 percent when the prevailing price is below the minimum
target figure but the Internmational Sugar Organisation has

said that these rules are usually not followed;22
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The Agreement contains an assurance by exporting
membexrs to continue to offer sugar to importing members
consistently with their traditional trading patterns and
to give priority to members over non--mem‘bersﬂ.f23 Subgidies,
both production and export; are not allowed without prior

24

discussions with other exporters.

Be THE LOME CONVENTION AND CUBAN EXPORTS
The Agremment contains exceptions relating to exports
of sugaxr by the African; Caribbean and Pacific Countries
to the EEC under the Lome Convention.25 These exporta are
not to be taken into account in determining export quotas.26
This same rule applies to the Cuban Exports to Eastern Europe
and the Soviet Union and a part of its exports to other
Communist countries in the world;27 Special provision is made
limiting Soviet Exports and the GDR to members of the Agree-
28

ment,

C. THE GATT RULES ON SUGAR:

The Cages of Australia and Brazil against the European

Economic Community (EEC)

There are no special rules relating to sugar trade in
the GATT, But GATT members have used the General provisions
on subsidies to attack certain practices of the EEC, Australia
and Brazil attacked the EEC subsidies on sugar in terms of
prevent it frem ebtaining
Article XVI of GATT +to . more than an equi-
table share of world trade in sugar contrary to Article XVI(3)

of GATToBO
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The panels that were set to consider each case did not

reach any conclusive decisions. They noted, however, that

the EEC Practices on subsidies complained of contributed to

a depression of prices in recent years ana that as a result,
serious, albeit unquantifiable, prejudice had thereby been
indirectly caused to the complaining countries.31 These GATT
panels'! decisions do not amount to any legal obligation on the
EEC to stop the export refunds and the latter remains a perma-

nent threat to world sugar markets,

D, United States Sugar Policy

The United States is the largest sugar importer in the

?2 From 1934

world, topping 5 million tonnes in recent years
to 1974 sugar imports in the US were regulated by quotas in

such a way as to maintain a certain maximum domestio sugar price
under the Agricultural Adjustment Act of 1933, section 22.33

The Act introduced loan and purchase schemes to support domestic
producers of sugar in the U,S, 54 Import fees are imposed to
supplement the program under the 1933 Act. In addition, the
President used his power in 1977 to impose import duties under
Schedule 4 of the 1974 Trade Act;as when the prices fell; to
support domestic producers;36 The formular used to determine

the levels of duties and fees change from time to time, This

is done to maintain the right level of the domestic price in line
with world sugar market prices. Under the 1974 Trade Act, tariff
sehedule 4 sets an overall import quota of some 7 million tonnes

each year,
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In 1977, the United States International Trade Commission
(ITC) recommended import relief on sugar imperts for five
years. Although the President did not comply, he, neverthe-
less, put the measures described above into effect, Convin-
ced that the EEC was subsidizing its sugar exportsy the Pre-
sident imposed countervailing duties of over 10 cents per
pound on sugar imports from the EEC in 1978, This was reasge—
ssed in 1981 and put at 3.5 cents per pound; The measures did
not end there, In 1979 anti~dumping duties of over 100 percent
(less countervailing duties) were imposed on imports from a
number of producers in West Germany, France and Belgium which
benefited from the EEC's Common Agricultural Policy (capr)
export refunds;g These actions, combined with those described

above, led to a cessation .of EEC sugar exports to the US,

E. THE EUROPEAN COMMUNITY SUGAR POLICY
The EEC support system for sugar is based on a standard

CAP regime of intervention prices, import levies and export
subsidies.37 Added to this is a system of production quotas

and levies designed to keep within reasonable bounds the gommu-
nityfs chronic problem of overproduction, which resulted in the
GATT dispute described aboves The levies are imposed to the
éxtent that it is necessary to provide funds for the export sub-

sidies.38
A special feature of the EEC sugar regime is its extension

to the production and marketing of isoglucose (known in the US
as high fructose corn syrup)e The production of isoglucose is
controlled by production quotas, and levies, and its import

is subJect to levies,



Tied up with this regime is the EEC!s commitment under the
LOME Convention;‘ Under this Convention, the EEC has agreed

to import.l.3 million tomnes of cane sugar annually, The
Convention allocates quotas to individual ACP countries and

in a separate agreement has undertaken té import a further
300000 tonnes from India.30 These imports enter the Community
levy-free and receive a guaranteed price derived, after
lengthy annual negotiations, from a formula which relates such

price to that received by EEC sugar producers,

These current commodity agreements have not solved the
producer countries? problems, It is true that occassionally
price booms bring temporary benefits to many producers of commo~
dities.,’ But as the Secretary-General of UNCTAD points out,
the longer-term commodity problem remains basically unresolved.4o
This problem is largely constituted by the unfavourable long~-
term trends in prices of many commodities in relation to prices
of manufactured goods, resulting in a deterioration in the terms
of trade of developing countries heavily dependent on primary
commodities for their export earnings, It is also congtituted
by the tendency of excessive short-term fluctuations in prices
of many commodities, Clearly international action on a commo-
dity-by~commodity basis can no longer be relied upon to produce
swift and effective results, Ib is in this respect that a
nulti-commodity approach is favoured to supplement the earlier
approach on a commodity-by-commodity basis., The next Chapter,
therefore, examines this new multi~-commodity approach. But it
should be pointed out here that the former commodi ty-by~commodity
approach is not to be discarded entirelyQ‘ The new approach

is merely an attempt to devige arrangements for a group of
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commodities jointlys Common techniques are to be applied

guch as buffer stocks and diversification measures.

Moreover, the multi-commodity approach still needs to be

tried.
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CHAPTER V.

THE NEW INTERNATIONAL ECONOMIC ORDER (NIEO) AND THE

CREATION OF THE INTEGRATEDPROGRAMME FOR COMMODITIES (Ipc)

The commodity agreements describea in Chapters III
and IV are illustrations of the sort of agreements that have
been used in commodity trade to try and stabilize prices in
the markets,

These Agreements have not worked as well as might have
been expected at their inception. Price swings have persis-
tently gone beyond the price ranges agreed despite the appli-
cation of the appropriate control mechanisms.l This in turn
has affected the export earnings of the deveioping countries
producers and disrupted long-term plans for developtent of their
econonmies,

The price trend in any individual commodity agreement is
of crucial importance +to its effectiveness, If the price is deci
sively on the upswing or downswing, producers and consumers respec-
tively are less likely to be receptive to attempts to stabilize
it despite the clear provisions of an agreement on the same, When
the negotiations for a new International Cocoa Agreement started
in 1979, the cocoa prices were very high on the international
markets;? So that in staking out their positions, the producers
looked at the level of market prices in formalating theix suggested
price range instead of taking an average over a period of years,
The consumers; on the other hand, looked at the lowest price that

the emerging over#upply would push the market.2
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The failure of the individual commodity agreements
has prompted developing country producers to seek for a
new arrangement that would provide price support meahanisms
to improve their terms of trade. This p?ice support would,
it is hoped, reduce excessive fluctuations of commodity prices.
Financially unable to maintain stocks and in urgent need of
foreign exchange, the developing countries are compelled by
circumstances, beyond their control, to sell competitively on
a falling market as it is difficult for them to adjust quickly
to changing demand due to the nature of their produce.

It is in the background of these considerations that
developing countries have called for a new approach to commo-
dity trade under the NIEO proposals. This new approach is
embodied in the Integrated Prograhme for Commodities and the
Common Fund, The task of working it out was entrusted to the
United Nations Conference on Trade and Development, (INCTAD).3
(4) DPROPOSALS

Proposals by developing countries for a New International
Economic Order were first registered as far back as 1972 at
Santiago, Chile, during the Third United Nations Conference on
Trade and Development (UNCTAD) meeting.4 The issues raised
related to such matters as easier access to industrial markets
of goods from developing countries; higher export prices for
their goods, an integrated commodity programme, and monetary

issues.
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The latter includes increased financial aid and the debt
burdens of developing countries,

At the United Nations, the debate on the establighment
of the NIEO was initiated by the Algerian Representative
who asked for a Special Session of the G;neral Assembly to
consider the problems affecting trade in raw materialé in
Januaxry, 1974.5 Following this request, a Special Sixth Ses-
sion of the General Assembly of the United Nations was con-
vened on 9th April 1974.6 It adopted two resolution on a
Declaration and Programme of Action for the establishment of
a NIEOZ

In May 1974, the plenary session of the General Assembly
adopted the report of the Special Sessioﬁ and thereby formally
bringing into being the necessary declaration and steps leading
to the NIEO, The UN Resolution on the NIEO contained twenty
principles on which the NIEO is to be based. The principle on

prices of raw materials intended to achieve ~

"just and equitable relationship
between the prices of raw materials
and goods exported and imported by
developing countries with the aim of
improving their unsatisfactory terms
of trade and expansion of the world
economy,." 8

The Resolution on the Programme of Action for the NIEO
contained ten sections. Section one dealt with raw materials,
commodities and trade problems;ﬁ The relevant subsections pro-
vided as follows:

"(c) +to facilitate the functioning and
further the aims of producers' associations,
including joint marketing arrangements, orderly
commodity trading and improvement in the income
and terms of trade for producing developing
countriess;



(d) evolve a just and equitable relationship
between the prices of @xports (raw materials,
commodities etc) and imports (raw materials,
commodities, food and manufactures) of the
developing countries and to work for a link
between these prices;

(e) +take measures to reverse the continued stag-
nation or decline in the real price of several
developing country export commodities

(f) +ake measures to expand the markets for
natural products (rubber, sisal etc) in relation
to synthetics and

(g) +take measures to promote the processing of 9
raw materials in the producer developing countries,"

It is clear from these resolutions that the NIEO
requires the international community to take a more vigorous
approach to the problems of developing countries and those
relating to intermational economic cooperation, The Prog-
ramme of Action for the NIBEO describes the measures necessary
for tackling the problems relating to raw materials and primary
commodities of essential export intexrest to developing count-
ries as outlined above,

As a follow up measure, a Seventh Special Session of the
General Assembly was convened in September, 1974. A Resolution

was adopted on the formation of an Integrated Programme for

. - 10
Commodities (IPC )° The IPC is to establish: international

stocking and market intervention arrangements to support
prices; a special internmational Common Fund to support the
market intervention arrangements and a system of multilateral
commitments on imports and exports., Hence the IPC formed a

key component of the NIEO,
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(B) OUNCTAD AND THE IPC

The responsibility of working out the agreement for
IPC was entrusted to UNCTAD, The matte; was discussed
-at the Fourth UNCTAD meeting in Nairobi, Kenya in 1976.
UNCTAD's involvement in commodity problems is legendary.
It goes as far as back as 1964 when UNCTAD was crea.ted.l1
In response to the Programme of Action adopted ' by the
General Assembly in 1974; the Committee on Commodities drew
up a draft proposal on the IPC involving some eighteen commo-
dities including sugam;‘oocoa and coffee; The idea of the
IPC is to negotiate for commodity agreements based on inter-
nationally held buffer stocks which would be financed by an

international fund.12

(1) THE RATED P OR_COMMO S ER
THE NIEO
The proposals of the UNCTAD Committee on Commodities
were finally considered and adopted by UNCTAD at its Nairobi
Conference,13 thereby formally creating the IPC as poproposed
for under the NIEO, The objectives proposed for are typical

of those found in international commodity agreements;14

ls To achieve stable conditions in commodity trade,
including avoidance of excessive price fluctua-
tions at levels which would

(a) be remunerative and Just to producers and
equitable to consumers;

(b)  take account of world inflation and changes
in the world economic and monetary situations;

(e) promote equilibrium between supply and demand
within expanding world commodity trade;
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2, To improve and sustain the real income of
individual developing countries through
increased export earnings, and to protect
them from fluctuations in export earnings,
especially from commodities;

3¢ To seek to improve market access and reliability
of supply for primary products and the processed
products thereof, bearing in mind the needs and
interests of developing countries;

4e To diversify production in developing countries,
including food production, and to expand processing
of primary products in developing countries with
a view to promoting their industrialization and
increasing their export earnings;

5e To improve the competitiveness of, and to encourage

research and development on the problems of natural
products competing with : ynthetics and substi-
tutes in developed countries with the supply of
natural products in developing countriess

6. To improve marketing structures in the field of

raw materials and commodities of export interest
to developing countriess

T7¢ To improve marketing, distribution and transport

systems for commodity exports of developing countries;
including an increase in their participation in
these activities and their earnings from them,

The programme includes eighteen products: bananas, b.oauxite,
cocoa, coffee, copper, cotton and cotton yarmns, hard fibres and
products, iron ore, jute and products, manganese, phosphates,
rubber, sugar, tea, tropical timber, tin and vegetable oils
including olive oil and oil seeds. These were listed as commo-
dities requiring international agreements under the IPC., The
measures that may be used include international buffer stocks;
harmonized national stocks; price ranges, supply management
measures such as export quotas, production policies and multi-

lateral long-term supply and purchase commitments; information



and consultation procedures; compensatory financing facilities;
improvements in market access and in generalized preference
schemes; improvements in infrastructure and industrial
capacity enabling developing countries to engage in manufac-
turing and processing; research and development regarding
syntheticss In all these arrangements, special measures are
to be taken regarding the least developed countries, These
arrangements are to be supportea by a Common Fund.

The principal successes of the programme have been the
conclusion of the International Natural Rubber Agreement in

1979 and the signing of the Common Fund Agreement in 1980,

(ii) THE COMMON FUND
The Agreement Establishing the Common Fund for Commodities15

will come into force when ninety states ratify it. These States
should represent two-thirds of the Directly Contributed Capital
(velow). Membership is open to all States, Regional inter-
governmental economic organisations with appropriate competence
may become members but they cannot be put under financial obliga~

tions and they do not have any votes}ﬂ6

The objectives of the Fund are to serve as a key instrument
in attaining the objects of the IPc; and to facilitate the
conclusion and functioning of intermational commodity agreements
(ICcAs), particularly those concerning commodities of special
interest to developing oountries:17 Each member appoints one
Governor to the Governing Council; which is the principal body
of the Fund,



The voting power of members corresponds to their shares
in the Directly Contributed Capital and Guarantee Capital
(see below), and to a distribution between the UNCTAD blocks
ofs

Group B: 42 percent of votes

Group of T77s 47 percent of votes

Group D: 8 percent of votes

Chinat 3 percent of votes

Important decisions require special majorities., The
conduct of the Funds operations is in the hands of an Executive
Board consisting of twentyéeight Executive Directors elected
by the Governing Councils, The Staff of the Fund is headed by
a Managing Director appointed by the Council., He chairs
the Board,
(111) FUND ACCOUNTS

The Fund consists of two distinct Accounts, often lkmown
as the First and Second Windows. The First Window contributes
to the financing of international buffer stocks and inter-
nationally coordinated national stocks. The second Account
is for the financing of commodity development measures aimed
at improving the structural conditions in markets and enhancing
the long-term competitiveness and prospects of particular
commodities, Such measures are to be Jointly sponsored and
followed up by producers and consumers within the framework of

an international commodity body.ﬂ9



(iv) RELATIONSHIP WITH ICAs

International Commodity Organisations (ICOs) conclude
Association Agreements with the Fund fo? purposes of First
Account Financing. Only those buffer-stock ICAs which rely
on joint financing by producers and consumers are eligible
for association status;zo

(v) CAPITAL RESOURCES OF THE FUND

The capital resources of the Fund comprise Directly
Contributed Capital (47000_shares having a par value of
$10000 each) and Guarantee Capital (below)e The shares are
of two kinds: 37000 Paid-in shares and 10000 payable shares.
Their numbers may be increased by the Governing Council. Each
member subscribesvloo pald-in shaiws and, in proportion to
its economic strength, a number of payable shares and a further

21 Thus the US has 5012 Paidein

number of Paidein shares.
shares and 2373 Payable Shares, whereas Zaire has only 147
Paid=-in shares and 22 Payable Shares.

A member may allocate to the Second Account a part of
its subscription for the basic 100 Paid-In Shares., The aim
is to at least secure allocations amounting to #70 million,
Members may also make voluntary contributions +to the Second
Accounts, The target for the Second Account has been put at
$260 million for initial contributions.22

Payments for Paid;In Shares are made in stages: 30 per
cent in cash initially, 20 percent in cash and 10 percent in

irrevocable promisory notes after one year, and 40 percent

in promisory notes afterva further year,
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These notes may be cashed as and when the Executive Board
decides.23

Bach Association Agreement between the Fund and an ICO
specifies a Maximum Financial Requiremené (MFR) which is the
maximum amount of funds that the ICO may draw and borrow
from the Fund. The MFR is set at a figure corresponding to
the cost to the ICO of acquiring stocks.24 Each ICO makes
deposits to the Fund up to one-third of the amount df its
MFR. The remaining tonthirds is contributed by the partici-
pants in the ICA, It is these contributions which constitute
the Guarantee Capital of the Fund, The ICO deposit is made in
the form of cash or stock warrants, The form of the partici-
pants contributions is not stated. The amount of any First
Account loan to ICO is limited to the value of the uncalled
part of the ICO participant's contributions;25 To the extent
that an ICO withdraws its cash deposits or borrows from the
FUND to purchase commodities it must pledge as security the
stock warrants relating to those purchasepe If the commodities

80 purchased are sold the bproceeds must be returned to the Fund.26

(vi) DEFAULT BY AN ICO

In the event of default by an ICO the Fund may have
recourse to cash deposits of that ICO held in the Fund to pro-
rata contributions from uncalled Guarantee Capital of its parti-
cipants, and to the ICO's pledged stock warrants, in that order,
The Fund, however;‘does'not have access to assets held by other

ICOs,
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But in the event that the Fund itself cannot meet its
liabilities resort may be had, in this order, to the

Special Reserve, to the proceeds of subgcriptions to

Paid-In Shares allocated to the First Account, to the pro-
ceeds of subscriptions to Payable Shares, and to Guarantee
Capital and Guarantees, possessed in other ICOs by parti-
cipants in a defaulting ICO., If these resources prove
insufficient, the Council must increase the Directly contri-

buted Capital.?’

The Fund may borrow on international financial markets
up to the limits of its uncalled assets and its Special
Reserve, This Reserve; which is not to exceed 10 percent
of Directly Contributed Capital allocated to the First Account,
is established from the earnings of that Account."28

The First Account is to charge interest on loans made
to ICOs at rates as low as are consistent with its ability
to obtain finance and with the need to cover costs of borrowings.
Interest is paid on cash deposits and other cash balances of
ICOs, Associated ICOs may not borrow from other sources with-
out the permission of the Fund;29

Although the Agreement on the Common Fund for commodities
is not yet in force, it is hoped that more and more countries
will ratify it in the neax future; At that time it is further
hoped that more ICAs will be concluded with backing from the
Fund,
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(vii) DISPUTE SETTLEMENT

The Agreement providés for a mechanism for settling
disputes between the Fund and its constituent members and
the associated ICOs, All such disputes shall be submitted
to arbitration. Elaborate and specific time limits within

which the arbitrators should be appointed are provided forﬁso

The arbitral tribunal shall consist of three arbitrators
with each party entitled to appoint one arbitrator; The two
arbitrators in turn appoint a third one. Where the parties
fail to appoint arbitrators within the specified time limik: or
the third arbitrator is not agreed on then either of the
parties may request the President of the International Court

of Justice or such other authority as may be prescribed by the

Governing Council to appoint an arbitrator.s The majority decision

of the arbitrators shall be final and binding upon the parties,
The arbitrators determine all issues of procedure,

For ICOs, the Association Agreement may provide for the
arbitral procedure, Otherwise the provisions of the Fund

Agreement, as laid down above, anply.
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At the original UNCTAD meeting in 1964, Group A
was composed of African and Asian countries and
Group C was Latin American countries. Group B
and D were as they are today. Later Group A and
C merged to form the Group of 77. .China belongs
o no group. For a detailed discussion on the
Group System of UNCTAD see JWTL, Vol. 12, No. 3,
p. 241 (1978}
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Arts. 10 and 13

Art, 11

Art. 17 ()

Art. 17 (10)

Art, 14

Art. 17(F) and (G)

Arts, 15 and 16

Art, 17: B and D

Art, 53
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CHAPTER VI

AN APPRATSAL _

The reference to the NIEO in this study has been
concerned with the implementation of the Programme of
Action on restructuring commodity trade arrangements. The
Common Fund has finally been established as Part of this prog-
ramme of action.1 It is hoped that the Fund shall function
as a vehicle for the transfer of resources from developed
to developing countries, throughvthe allocated contributions.
The Fund should also be regarded as a window through which
to observe the political will of developed countries to assist

the developing countries.

The examination of agricultural commodity trade arrange-
ments reveals a vast gap between verbal assurances of price
stabilization, a fair share of markets and earnings to bring it
abqut. The developing countries require a review of the entire
priée structure of primary commodity markets so as to eliminate
the obtaining disproportions which lessen the developing count-
ries' earnings. On the other hand, developed countrieé wish to
retain the freedom of market relations. This is the biggest
challenge facing the creation of a new international economic
order. It is also the problem facing the integrated programme

of commodities and the common Fund.
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A comparison of the international commodity agreements
discussed in Chapters III and IV with the I.P.C. shows that
the latter is not revolutionary at all in this area., The
programme largely repeats the main features of commodity
agreements that have already been concluded on sugar, cocoa
and coffee. In particular it calls for the conclusion of a
series of agreements by building up the international raw mate-
rials' stocks; the co-ordination of national stocks; an agreement
on prices subject to periodic review depending on inflation
and currency exchange rate fluctuations; intermationally co~-or-
dinated measures of control over deliveries of raw materials
as well as multilateral undertakings on long-term deliveries
and purchases.2

The crucial factors in all these well-intentioned objec-
tives is the lack of commitment on the part of the developed
countries to assist developing nations. This attitude is clearly
seen in the protracted negotiations on ICAs and the IPC and the
numerous reservations put by developed countries in ICAs. It is
not sﬁrprising therefore to see that the International Cocoa
Agreement was signed without the United States of America, the
largest importer of cocoa, accepting it. The same attitude was
reflected in the first international Coffee Agreement,

It is true perhaps to say that the establishment of the
Fund cannot be hoped to completely overcome the existing market
irregularities so long as the developed countries are convinced
that the free market structure has served and continues to serve

the world well.
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The fear towards change among developed countries is their
traditional belief that a successful implementation of inter-
governmental programmes such as the IPC could inevitably sub-
stantially restrict the impact of certain aspects of market
competition in commodity trade upon which the developed
countries' economies rely so much,.

Bernard Chidzero, the former Director of the Commodities
Division of UNCTAD, summed up the essence of the differences

in the approaches to the IPC in the following words:

"A comprehensive and integrated approach is
essential, but clearly to those countries

which are opposed to radical changes in the
structure of international trade, the idea of
an integrated programme suggests to their

mind, the thin end of the wedge. Doubtless,

an effective integrated programme based on a
Common Fund for financing Stocks and on comple-
mentary measures relating to price stablization,
in real termSeeesc.es.rationalisation or reform
of the marketing and distribution system and
agssured access to markets, only means greater
intervention at the level of governmentSeececes”

and asked the question,

Meeeoseois a new order possible without govern-
mental action T3 "

Clearly it is this government intervention in markets that
developed countries resent as major consumers of developing
countries' commodities exports.

One may wonder that after all what has been said here
there appears to be no set of rules or laws to be properly
referred to as "The Law Governing International Agricultural
Commodity Trade." Such worries are . justified. There is no

Constitution type of document on commodity law.
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All that is there is an isolated set of multilateral agree-
ments, UN Resolutions, some provisions of the ZATT and eco-
nomic cooperation agreements. These form the corpus of
agricultural commodity rules. Like Public International Law,
trade law relies for its enforcement on the will of the
member states to observe them. Perhaps the United Nations
Commission on International Trade Law (UNCITRAL) could some
day come up with a Code of Conduct on Agricultural Commodity
Trade in conjunction with UNCTAD. This, of course, will
require?lot of time and full participation of the producers
and consumers. Failing this, an International Agricultural
Commodi ty Trade Council could be established under the IPC.
Its work would be one of overseer over all IT.C.A.s and res-
ponsible directly to UNCTAD. Again precedents of the Inter—
national Coffee Council could be followed. The Common Fund

could be administered by such a Council.

The main objective of I.CoA.s is to provide an oxrderly
marketing method through which patterns of production and
trade can best be adjusted to the requirements of world demand.
It must be borne in mind, however, that the stabilization of
prices and the securing of reasonable terms of trade to bring
consumption and production into balance under the proposed
structure calls for the coordination of national policies and
legislations of the consumers and producers. Such a responsi-
bility should be given to the International Commodity Council
proposed above. This may be resented by some countries as

interference in or threat to their national sovereignty.
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in all negotiations people must be ready to give ground

. and gain another elsewhere.

SUGGESTIONS FOR CHANGE

. Phe GATT, the World Bank and the I.M¥. have all
cerned themselves continuously with the commodity p roblems

the problems still live. Through collective action, the
eloping countries must continue to focus the attention of
. picher nations upon the deepening economic troubles they
. facing. This must be done in an extremely diversified
ner combining requests for more direct aid with a large
jety of trade measures through various international fora.
, international community must have a genuine desire to bring
wut general and wide-spread commodity cont;ol. This desire
preéent is only being given lip-service by developed coun-
 &Be

As long as developed countries maintain their intrasigence

sards change in intermational economic relations the call for
16w order will remain a far cry from reality. At this time
> cannot but‘agree with the lament of the Commonwealth Secre-
ry when he says "The advantaged do not see what is wrong with
o world; the scene from Washington is not same as that from a
te plantation of Bangiadesh. But this view of the World in the
sht of the two-thirds of mankind that is disadvantaged is itself
s of the realities of the contemporary scene. If it is at
ast acknowledged as such it will become easier to understand
y the developing world calls for a new international economic
der."4 To be established as an independent international
ency, endowed with substantial powers of intervention in commo-

ty markets, the Common Fund will need to have sufficient resources
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at its Command subscribed by governments and available for

use promptly as the need for market intervention arises.

In addition, the Fund should have the authority to independently
intervene in a broad range of developing countries' éxport
markets and related activities. Such vast resources could

then be extended as an assistance in necessary cases to commo-
dity organisations e.g. the International Coffee Council, a
country or a group of countries, such as ACP commodity exporters,
as the need arises. Under the NIEO, the Fund is expected to be
gtrong and able to respond to the distress signals of all deve-
loping countries. The Fund's Agreement should contain provisions
now not present, on safeguards under which the amounts transfei?d
should be seen to be put to goqd use. There is no fixed list
of economically possible types of commodity agreements; nor is
there a fixed list of their objectives, consequently there

are no fixed criteria of their success.

Intergovernmental commodity agreements should be seen as
supplementary to market forces in alleviating - .' severe short-
run fluctuations in prices and export proceeds where they persis-
tently arise. If seen thus, they may be more readihﬂacceptable
to the developed countries whose cooperation is invaluable in

such arrangements.
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