CONSTITUTIONAL  DEVELOPMENT

IN
ZAMBIA

1890-1975

A dissertation submitted to the University
of Zambia in partial fulfilment of the
requirement for the award of a Master's

Degree in Law (LL.M)

o e Eia

JUNE 1978.

Faim Y
\Q J



w il =

CONSTITUTIONAL DEVELOPMENT IN ZAMBIA 1829:1922.

Abstract.
Abstract: JZambia is today a one party state., Though this

would appear to represent a clean break with the past,

in reality, however this is not entirely accurate. To the
extent that there is an absence of a plurality of political
parties or that because of the demands which a single party
system entails there has got to be a limitation on freedom
of association and assembly and communication, the propo-
sition that a single party state represzents a clean break
with the past would appear to hold water but the legal
realities make it absolutely difficult. to get away from

history.

For instance the constitution of the Jambia Independence
Act and the Zamblia Independence Order had to be

preserved is s0 far as this was not inconsistent with the
new order. Lven more important perhaps is the fact that
although the one party-state constitution contains a number
of originel features such as the Commission of investigae ':
tions popularly known as the Ombudsman and the concept of
the Leadership Code the One Party Constitution preserves
and perpetuatéa by way of organic growth the constitutional

development during the colonial period and even before.

Though iambia today is a one party state it has ex-

perienced different forms of administrations, The Jambia
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Independence Act 1964 an emactment of the British Parlia-
ment provided for the termination of the British protecto-
rate status over the territories of Northern Rhodesia and
that they would henceforth become the independent republic
of Zambime Between 192k and 1964 Northern Rhodesia expe-
rienced the British system of colonial government headed
by a Governor and supported by a legislative council and

an HGxecutive Councile.

Before 1924 going back to the 1890s Northern Rhodesia was
administered by a commercial concern incorporated by Royal
charter, the Eritish South Africa compeny. Basing its
right to rule on the agreements entered .hotvun itself and
Lewanika the traditional ruler of the Lozi in the North
West of Rhodesis end agreement entered between company
officials and chiefs in North Eastern Rhodesia it caused
to be promulgated in 1900 the Korth Eastern Rhodesia Urder
in Council and the Barotseland Horth Westerm Rhodesia
Order in Cowneil of 1899 in order to facilitate the adminie-
stering of the two components of Northern Rhodesia. In
1911 however, the two parts were amalgamated in the Northera
Rhodesia Order in Council of that year. The British South

Africa company had am official representative during

&)
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company Rule in Northern Rhodesia called an administrator
but he could not make laws for the territory, thus up
until 1924 when Company rule was terminated in Northern
Rhodesia by an Order in Council the coﬁntry was admini-
stered by proclamations made either by the High Commib.
é%ionor in South Africa or by the Commissioncr in Nyasa-
land (Malawi) today some of these proclamations are .still

being enforced in Zambia.

During company charter rule in Northern Rhodesia the
interests of the British settlers were not always coincl-
dental with those of the British Goverﬁment and the
interests of the Company coincided with neither of these.
In addition the interests of the indigenous people were
not identical with those of the company, which as a com-
mercial concern its motives were ensentially profit

oriented.

It was therqfore, not surprising when the British governe
ment following a report by a commission which had visited
the area at the time terminated compsny rule by the
Northern Rhodesia Order in Council of 1924, and Northern
Rhodesia became a protectorate, Northern Rhodesia began
to experience the colonial form of government., This form
of government was to go on until 1953 when Northern Rhodew

sia was incorporated together with Southern Rhodesia and
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Nyasaland in the federation of Rhodesia and Nyasaland,

With the F,R.N. Act the rederation of Khodesia and Nyasa-
land was established and the Federation (Constitution)
Order-in~Council promulgated.

This period was marked by intense African opposition to
these forms of Administrations and because Northern Rho=
desia remained a protectorate during the Federation period
with the federal framework this made it possible for consti-
tutional development to take place even though this left the
Féderal constitutional development behind. As a result of
the frantic constitutional developments in Northern Rhodesia
in a bid to widen the franchise this ultimately led to the
formation of a black government in 1962 following a coalition
of the two main black political parties. And with the
dissolution of the Federal arrangement in 1963, this paved
the way for full independence status for Northern Rhodesia.
The General Elections of January, 1964 following the new
self-governing constitution édopted in 1963 unshered in a
black government and in May, 1964, at an independence confe=-
rence in London a Republican constitution was finally agreed
upon and promulgated in an order-inecouncil formally made

by the British Monarch under the Zambia Independence Act

1964 which created the Republic.
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The scope of this paper therefore, will be from the 1890s
when the British South Africs Company attempted to provide
a system of administration to 1973 when Zambia, after having
experienced different constitutional ;rrangcments finally
adopted a one party-state constitution. Our concern there-
fore, is with a type of comnstitutional law which is in
written form and derives from institutions and modes of
legislation unknown to customary lawe Though a lawyer
writing on government would invariably concern himself with
the rules governing those institutions “rules" as Professor
Nwabueze points out in the introduction to his book presi-
dentialism in commonwealth Africa are not to be regarded
as a selfsufficient subject of ;tudy. The underlying poli-
tical and social forces motivating them are as vital as
the rules, This is more so with regard to the present
study. The development of constitutional law in Zambia
has inevitably been shaped by the political and social
forces which characterised the changing focus in power
relationships., For instance the federation of Rhodesia
and Nyasaland was broughtéggé by ELuropean settlere nostly
in Northern and Southern Rhodesis who thought that such
an arrangement would finally give them dominion astatus
like that enjoyed by Australis and Canada. But the Afrie
cans on the other hand saw it as the embodiment of white

supremacy and they were thus determined to fight it., 1In
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Barotse Province (a&s it was then called) on the other hand,
the ruling elite there felt that because of the treaties
which Lewanika had entered with Company officials in the
18908 they were to be consulted on any coanstitutional 2?&
changes which would affect their position and hence the
inclusion of provisions referring to their special position
in the constitutions of 1911, 1924=1953 and finally in
1961. And even in 1964 when the republican constitution
was finmlly agreed upon in London s separate agreement.
The Barotseland aAgreement had to be signed in order Po

assuage the fears of the Litunga when independence finally

came on 24th October, 1964,

The nationalists on the other hand were determined to
have one Zambia, One Nation in which all the people will
have equal status hence the gradual but determined effort

to bring Barotse Province on par with all other provinces,

Thus the approach adopted in this paper is not one of
dealing with the rulee in vacuo but of dealing with the
rules against a back drop of social and political under-
currents which determined them, Thus the rules will, as

it were form the frameworkethe skeleton, while the soclal
and political forces the flesh with which to help us
understand the course and nature of constitutional develop-

ment which Zambia has gone through.
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The Domain of Inguiry

This paper will therefore attempt
a) to nonitor the historical evolutionary stages
through which Zgmbia's Constitutional‘devalOpment has
passeds Northern Rhodesia (Zambia) compared to Nyasaland
(Malawi) or Rhodesia has seen more Gonstituti'onal Changes
than any of the two countries, First under Charter rule
and then Colonial protectorate Zambia was going through a
Constitutional metarmophosis which reached its high water
mark between the period 1958 and 1964 when for the first
time the Africans of Northern Rhodesia began to be enfra-
chised albeit with some means, éducational and property
qualifications but by the beginning of 1964 the Africams
had won Universal adult suffrage for themselves. Thus
within a period of six years Zambias was to have four
different Constitutions. There was a new caonatitution in
1959 then 1962 and in 1963 there was the internal selfe
governing Constitution which was itself replaced in May
1964 by a Republicen Constitution agreed at a Conference

in ilondon.

On the other hand Malawi evinces a different picture from
Zambias Malawi was not opened by Charter Company but by
missionary endeavours. The British Government took over

Control of the territery in 1902 when an Order=-ineCouncil
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appointing o Commissioner to administer the protectorate
in the nanme aﬁd on behalf of the Majesty was made. In
1907 the High Commissicner was replaced by the Governor,
an executive Council and a legislative Council. This
position remained essentially the same until 1962 when »
new Constitution was introduced which brought am African
‘ajority in the Legislstive Council. A new Constitution
was agreed to in May 1963 which brought in internal self-

governaent and finally independence in July 1964,

Southern Rhodesia like Zambia was under Charter Company
rule but the white settlers geined early control of Govern-
ment to warrant the conferment of a self-governing Consti-
tution in 1923, This Constitution remained the a;me until
1961 when a new Constitution was introduced. In 1965 Rho=-
desia Unilaterelly declared itself independent after
failure to reach agreement with the British Government.,

In 1969 some changes were made in its Constitution in
preparation for a Republican Status in 1970. But the 19614

Constitution has remained in force all alonge.

All the three territories became part of the ill fated
Federation of Rhodesia and Nyasaland in 1953 which finally
met its waterloo in 1963 after implacable resistance to
its implementations by the politicall; conscious Africans

from Zambia and Malawi.



(b)  to show that the British Constitutional provisions
and institutions which have characterised powers, proce=
dures and traditions of the colonial government countinue

to buttness the system. We will contend that though
sambia's political parties could have opted for any Consti-
tutional formula, their familiarity with the British one

inade their choice of the former much more certain.

(¢)  an exanination of Yambia's present Constitutional
Legislation i.c¢e. the One Party State Constitution. It will
be conteaded that the principles of democracy are no less
protected and enjoyed by the people in the Une Party State
than they were wnen Zambia was under a nulti-party system.
It is not nccessarily the Constitutions which make or

break the system but the people running such systems.

Thus an apparently democratic Constitution can be violatcd
at will by its framers thus making it no better than a

villains manifesto.



shen wambla became a Cne Jarty state in 1973 the
Juestion tihat was being asked by many people wais whether
the couming of the ivne sarty .tate heralded the end of
democrucy in the country. Iun otier words was this tae
end of vonctitutionaliom ia so far ws politiczal groups
would not be wilow.a to freely orguiise oppositicu to tie
ine wuiu ouly _ovoernin; purty, thie United Natiovnal Indepe-

Luence Lariy.

‘uite nnort from the cuestion of democfacy iteelf
the other question was as to tne implementation of the
new syston Lituelfs, fhus a JonstitutiOnél lawyer writing
on the Lanblisn Josstitution migﬁt be tempted to confine
himself £o the present Jonstituticn in disregard of any
earlier aevelouusnts, but as Jlalre ralley has shown in
her book the Lonstitut.oon:d distory and the Law of
soutkern ihodesia 1080 - 1965 'such learning becomes an
absiract cuvnloue of constitutional devices and prescrin-
tions and udoee not convey an uncerstanding of reality un-
less it L6 v.cCuneu do dto historicul context of relevan
luwperiud poualcyy eud unless also varicus constitutions are
seen as sl ev Lo un evolutionary procese of the politic.l
uevelopuuint e luber sbandonnent of [mperiszl powers!

cy antorest in tiils hiund of research tnerefore

has had Lo be accowpanicd with a conconmitsnt methodologye
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Thus Cenatitutions being the instruments which create the
organs of Government and which cenfer on them the powers
with which they conduct their day to day activities meant
that an examination of the Conatituticnal phases through
whioh Zambla has passed would not only be of interest to
the academic Lawyer but also to the administrator in the
Government engaged in the formulation of policiles.
During the entire period of Colonial rule in Northern
Rhodesia the basic documents of the Constitution remained
the Orders in Counoil and the Imnstructions passed under
'the Royal Sign Manual' and 'Signet' to. the Governor and
Commander-ineChief of « » « « + Northern Rhodesia. These
instruments yere made by the British Monarch and during
this whole period of colonial rule and during which the
power to change these documents was never passed to the
Government of Northern Rhodesia. After independence thia
power to alter the Constitution was passed on to the
Zembian Government first under rigid conditions which
required the Draft{ Bill to be promulgated in the Gazette
thirty days before its first reading and to have a majo-
rity of two~thirds at its second and third reading. 1In
addition there was to be plebiscitory endorsement of such
alteration if it related to the entrenched Clauses such
a8 those relating to human rights and the amending proce-

dure itself. In 1969 as a result of a Constitutional

-
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Amendment of that year the provision relating to a
referendum was removed and now parliament can alter the
Constitution by a two~thirds majority at its second and
third reading in addition to its having promulgated in

the Constitution thirty days before its first reading,

Method of Research

The research upon which this paper was based was
conduoted during the latter half of 1977 and early 1978
following the successful completion of part 1 of the
Progrsmme. As the footnotes will show the vast part of
the work involved visiting the National Archives, the
High Court Library, £ho Archives and Library at Freedom
House which is the Headquarters of UNIP, Zambia National
Information Services offices and finally the National
Assembly Parliament, These are all situated in Lusaka.
I also visited the Museum in Livingstone. This was
particularly relevant for assessing the period of the

British South Afric# Company.

In all these places I looked at the relevant
documents for my paper. The National Archives proved the
most important single source of information particularly
for the early part from 1924 to 1958 but again certain

documents could not be found because they might have been



-‘+~

removed oﬁt of the Archives by some other researcher or
may be as a result of Change of Staff some of the docue
ments were got removed to other places. some of the
documents had been removed to 5. Rhodesia and Malawi
following the break-up of the Federation of Rhodesia and
Nyasaland in 1963, Again some documents can only be
found in Londons Another problem encountered was that no
comprehensive Study of Zambia's Constitutional development
has been undertaken before and thus the paper in fact re-
presents a pioneering effort in this area. In addition
the debates of the Legislative Council and after indepe-

ndence the National Assembly have been of great use,

The Student of Constitutional history and Develop-
ment is not entirely confined to documents, Articles and
official publications thus I have been greatly gssisted
by discussions with persons who in one way or the other
might have been connected with the research. But again
the handicap was that not many people feel free to talk
about the Constitution$ as some of them fear to be quoted
even after the assurance that that was not going to be
dones Mr, Sikota Wina former Minister, MP and member of
the Central Committee of UNIP helped me understand the
period 19581964 when the Nationalist Struggle was gath-
ering momentume At the time he was concerned with publie

city. Mr Munukayumbwa 3ipalo who was the Secretary-
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General of UNIP amd later Minister in the Zambia
dovernament also helped me understand the period better,
Jeveral other people helped me with éhis period but re-

quested not to be referred to by name.

As far as the (ne Farty State Constitution is
concerned not many people were free to talk about it,
An interview sought with Mr. Mainza Chona who was the
Chairman of the One Party State Constitution was wnsucesse
fule 4t Freedom House an interview with the office of the
Secretary Jeneral on the working of the Leadership Code
for instance was also unsuccesaful and thus i had to rely
only on Annual Confersnce Reports of the Hational Council
of UNIP and even these wers secured after my credentials
were carefully verified, At the same time as far as the
working of Parliament was concerned not nany people inclu-
ding parliamentarians were free $o talk about its role
under the One Farty state. Most of them simply referred
e to the Constitutional provisions. However in order to
enhance my understanding of it I alse attended a few

Sessions of parlisment and these proved quite helpful too.

Agsagugod‘gnontu. My thanks go to

my supervisor Mrs. V. Chirwa who helped me through out the
research of this paper., I wish alse to thank Mr Allan

Kalimukwa~=Research officer-Freedom liouse, Mr Ntambakwa =~
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Research officer - National Assembly, Mr Tembo~Journal's
Clerk - Nationgal Assembly for providing me with the
materials I needed. I wish also to thank Mr Mumbung
Mwisiya Legal practitioner and Commissioner of the High
Court for his invaluable criticism of some of the aspects
of my paper particularly those referring to the Urban

Advisory Councils and Regional Councils,

Most of al1, however, I am greatly indebted to
Mr Chongo typist in the School of Law who typed the whole

manuscript with great accuracy and alacrity.
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CHAPTER 1

European expansion ia Central Afriea was

Spearhesded by missionaries, traders and hunters. But it
vas oaly during the 19%h Ceatury that the European powers
began to stake out effective political claime in the interior
and Britain %00 was z0t to be left behind in her quest to
oreate an African Lmpire's But at this period Aritein vas
20t very interested in direst territorial expansion. She
vas not yet prepared for the difficult and expsnsive task of
goveraing these far off lands. In fact one of the alterana-
tives which used to provide security for British serehants
and investers ves to emcourage European Settlement so that

stable white governments would omerge.

But during the last half of the century a newv idea

Same up, that of using Chartered Companies run by private
investors but givea defined political and administrative
powers which would thus shoulder the cost of colonisationm
wvithout burdening the taapaycr.z The advantages for such
sehemes were many and varied. Aa pointed cut earlier these
sompanies would supply the Sapital without making demands
oa the taxpayer. In the process they would start building
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the necessary administrative, politiocal and commercial
infra-structures at a time vhen Zuropeam governments were
not prepared to devote their limited resourses to overe
seas territeries. Aad of Sourse, oe-ﬁnny rule was no aew
experiment having been $ried before in Africa and elss-

uhoro’

It was Cecil Jobn Rhodes with his dreas of the
British Zmpire extending from 'Cape te Caire' who after
having amalgamated with rival interests in 3outh Africa
thought of the idea of asking for a Hoyal Charter which
would faeilitate the assusption of government outside
British ruln.“ He was successful and on 29th Ogtober 1839
the Britisk South Afriea colpuni reseived its ohnrtcr.’

It vas henceforth to detersine the destiny of the Rhodesias’

for more than thirty years.

This nev Chartered Company was one of several which
cane into existence that tilu.s In 1881 a Charter was givea
to the British North Bormeo Company while in 1886 the Royal
Niger Cospany same into being and in 1888 the Imperial
British Last Africa Compsay was areated.’ There is alao
evidence $hat Germsay earried out ite early colenial eXpa~
neion through Chartered Gouwaaioa.a



The extent of the Charter's field of operation was
left deliderately vague comprising ‘the region of South
Afriea lying inmediately to the north of the British Bechua~
aaland (Botswana) and to the north and West of South Afriean
Republics and to the West of the Portuguese Dominions (Houunyv
nhiqun).'g This definition of the Company‘’s field of opera-
tion fitted properly with Mhodes' ideal of the extension of
the British Zmpire over gs much of Africa as possidle.
fhoush it would appear that for the time being, the ismediate
reason for the asquisition of the Charter was the oscupation

of Mashonaland,'°

The pottttql11 gnkiag for the Charter had referred
not only to eonvensions _already obdtained but also to conce-
nsioas uhtch sight be obtained in the future, and aceordingly
while Article two of the Charter authorised and empowered the
Company %0 use and retain for the purposes of the Company and
ok the terams of the Charter, the full benefit of the econce-
nsions and agreements made and all interests, authorities,
and powers cemprised or referred to in the concensions'®,
Article three authorised the Company to exercise such povers
of jurisdiction and government as it sight *from time to
time® 4in futurn asquire *by any ooncession, agreement, grant
or treaty's Further the Company vas put under an obligation
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o preserve pease and good crdot‘z and was permitted to
maintain a police force. Nasive Civil lav wvas to de
rcop.etad" and freedom of religion was to be n-iat.&nod1~
the imperial government, om the other hand, retained the
right to supervise the Company nrtcirn15 and the company
vas bound $o0 fulfil the stipulatioas on its part contained
ia any concessien, agreemeat or trcnt:’s and that differe-
nees betvesn the natives and the Company were to be sub-
mitted to the Secretary of State. Fisally the Imperial
Crown reserved the right to revise she Charter after twenty-
five years and at the end of every year as far as adsini.
stration and public matters uirc_tﬁnaotno¢.18 Though the
imperial government retained the right to supervise the
Company affairs no loscel mashinery was set up at the begi-
Raing 80 that the company officials were left to do as they

pleased. 9

These were no deudt far reaching powers given te a
cempany vhich were soen converted into sovereign rights.
The iamediate purpose for the Charter was the ooscupation of
Mashonaland merth of the Limpompe River. The events which
finally eulminated in the cecupation of Mashonaland and then
8ntnbtlcllld and fimally Rhedesia by foree have been fully

20

docunented elsewvhere” " and it is not the purpose of this

work to dwell on them ia detall and will enly be referred to them
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in s0 far as they help to elucidate the factors which led
$o the Censtitutional developrent of Zamdia.

In the area that wvas %o be called Northern Rhodesie?’

the politieal eecupation of the area was spearheaded by
Rhodes with his Chartered Company and by the British Govern-
sent in the Easts In the NortheVest resided a poverful
Kiagdom that of the Losi, with sheir King, Lewvanikas« For &
long time Lewanika had sought British Proteation in order

to proteot himself against the Ndebele raide from the South
and aslso from internal opposition. In pursuance of this
objeotive Lewanika had always been in Contact with Khama,
paramount Chief of the Mangwato who had, themselves canme
under British Protestion in 1885.22 levanika had received
an assurance from Khama that he had nothing to fear fros
British Protestion. Lewanika thus imploncd Coillard « the
alssionary vho vas resident in his sapital to write Shippard
the administrator of Beshumnaland (Botswana) solisciting the
Protectorate of the Sritish Government. In the meantime
prospectors were visiting Lewanika's Kingdom and to ome of
these « Harry Ware, Lewanika granted a concession giving vare
the right to look for minerale to mine thea when found for =
a period of twenty years however, the arrangemsnt reserved
Barotseland proper, the plain and its neighbourhood wherse the
Losi theaselves lived, from mining or other activity by Euroce
peans. In return, Vare agreed to pay Lewanika the sum of
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£200 annually plus 'y royalty of four per cent on the total
output of the minerals {n the torritcry.a’ The territory
vas said to extend east fros the river Majili, south from
the cattle path leading to the Ila country and north fros
the Zambesi river bdut ne eastern boundary was delineated.
It was from vWare that Rhodes bought the concession a tqwﬂ\
weeks later on behalf of the nevly formed British South
Africa Company and soon after he sent a repressntative to
Barotseland $0 offer British protegtion and to make a newv

treaty embodying these arrangenents.

(11) ZRELOCHNER CONCENSICN

Frank Lochner the rapro-cukativo whe was sent by
Rhodes to Lewenike arrived in Barotseland in Mareh 1890 and
om 27%h June 1890 the Lochner treaty was lignod.zh The
Company was given 'the sole, absclute and exelusive and pere
petual right and power to ¢arry on any manufacturing, commer-
¢lal or other trading business and to search for dig, wire
and keep diamonds, gold, soal, oil and all other precious
Stones, minerals, or substanges and the Kiné further bdound
not to give or enter into any agreenent, concensiona, treaty
or allianee with sny person, company or state it being undere
stood that this agreement shall de oonsidered in the light
of a $reaty between my said Barotse nation and the Goverament

of Her Britannic Najesty Jueen Vietoria.' The exteat of the
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Kingdom was understood to include the Lunda and Luvale in
the north, the Kaonde to the north-east and Ila to the cast
including the Tongs and Toka to the :outh-onnt.as In effect
Shen as a result of the Lochner Concension the Company assue
med the whole of what was to become North-Western Rhodesia
uhiic Ats authority over all the peoples named by Lewanika
rested solely on its agreement with the Loai.

The coninny in return undertook 'to protect the said
King and mation from all outside interference snd attack,'
And further it agreed that it would and assist ia the sduca~
tion and sivilisation of the native sudjects of the King by
the eatablishment, maintainsnce, and endowment of sghools
and industrial establishaents and by the extension and equip-
ment of telegraphs, and of regular ‘services of postal aand
transport comsunication and the Company further proaised to
appoint a Eritish Resident to reside persanently with the
Kinge* The royal$y which was to be paid to Lewanika in the
Vare Concensien wes confirmed and finally the Company ‘agreed
to pay Lewanika and to his successors in perpstuity, an
annval sus of { 2,000) Swo thousaud pounds sterling or she
equivalent thereof in, trading goods at the option of the
King.'

There quld appear to be several reasons why Lewanika
signed the Loehner Concension. Firstly the Lochner Concee

nsion sesemed to ansver hie overriding desire to be under the
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Protecteorate of the Great White Gueen as is evidenced by
the clause implying the Queen's protsction in whioh it had
been stated '$hat any agreement vith the Company was to be
cocasidered in the light of a tresty or alliance made between
the Barotse nation and the Government of Her Britannie
Majesty ueen Vietoriaj jecondly with the Clause agreeing
to aid La the education and eivilisation of the native sub-
Jects of the King, by the establishzents'. Lewanika sav
the 'means by which his dynamic policy for the mederaiza-
tion of his nation eould de inylc-cntod.'as Thirdly and
perhaps most imporsantly Lochner himself deliberately
deoclined teo elarify his position 4n relation to the Company
and the British Government. Wwhen it suited him he would
argue that he was the representative of the Queen and that
the Company was a department of the British goveranment'.
Sometimes intimating that it was the Company which was pro=
tecting Khalu'27 In fact this led to the Foreign Office in
London asknowledging that 'kr Lochner may have made too free
a use of Hoer Hajesty's name in communicating with ananihn.'aa

The years follewing the signing of the Lochner
ooncension wvere marked by frustration and even purported

29 of the concension by lLevanika as the Company

cancellation
failed temporarily or permsnently to honour the terms of it.

For instance no payment was made for the first seven Yyears
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and no 3ghoel or industrial establishment was ever
maintained vith Company momey snd the British Reaident pro-
mised in the concension did not arrive until 1897,7° The
consequence of this was that Lewanika and his people bitterly
felt that the officials of the Company had let them dowa and
even began to doubt whether they truly represented the
“usen of Ingland., Another sffeot of the concension was that
the Lozi lost & big slice of their country which was given
to Germany in the AmglowGerman Agreement of 1 July 1890 and
similarly in the West of the Barotseland country followving
the Anglo-Portugusse Convention in 1890 the King of Italy
in an arbitration award in 1905 the new boundary ceded much
of the Barotse eountry to the Purtuauono.”

As earlier pointed out the Sritish Resident promised
in the Lochner concension did not arrive until June 1897
Seven years after the lLochner concension wvas entered into.
The man who was appointed to this post vas Robert Ceryndonm,
a Company man and once private secretary to Rhodes, At the
time when he arrived 214,000 had accrued sinee the signing
of the Lochner concenaion. This was not however paid to

Leuunikn.’a

Even more important perhaps, apart from the failure
of the Gcipm to honour its obligations under the Conce~

nsion, were the inadequacy of the terms of the eoncension
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in conferring powers of administration: Tke concension only
gave the company righta in land solely for aining and trae
ding purposes, it did not give the company adminietrative
powera., The ifimplication of this was quite obvious, firatly
no land could be granted to settlers dy the Company nor could
the company sssume any adainistrative powers without a new
congension being agreed upon. 3Secondly the monopoly of the
trade granted to the sompany under the concenaion could not
be perumitted in view of Article twenty of the Company's
Charter and thirdly the Lochner concension had not been
ratified by the British Government in accordange with sed-

tion & of the Company's Charter.

This therefore necesaitated the grenting of another
congension on the Company eonferring adainistrative powers.
Hence a mew concension, the Lawley esoncension was entered
into im 1893 at the Victoria Falls, The document differed
from the Lochner Concension in three iamportant aspects,
While it confirmed the right givean in the Loshner Conceasion
on the Company t¢ land for mining and other trading purposes,
the British Sauth Africa Company was also given the right
'to make grants of land for faraing purposes in any portion
of the Batoka or Mashukulumbwe country to White men approved
by the Xings' The British South Africa Company was also
granted administrative rights $o deal with, and adjudicate

apol all cases bdetween white men and between white men and
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natives while leaving to the King all ocases, bdetween
natives to deal vith and dispose of and finally the grant
of £2,000 promised to Lewanika in the Loochner concension
(vhioch was never pald anyway) was reduced to the sua of
£850, such subsidy to be in satisfaction and inclusive of
the royalty acreed upon by the King snd Mr. H. Ware on the
part of the sountry known as Ware's Condension or the Bato-
ka country.'33 Curiocusly enocugh the Lawlsy concemsion was
not li;nodja, perhaps this vas s0 because Lewanika and his
people wished a elause to be added which it would appesar
was not agreed to by the Company at the time of aigning the
treaty. The clause reserved from prouchting the whole of
what was afterwards regarded as ‘Barotse proper to the East
of the Sasbezi dut provided that this reservation would be
vithdrawn if payable gold was not discovered in the rest of
the ogountry's The concension was not ratified by the Brie.
tish Government presusmably because Lewanika did not asign it
though the British Goverament vhen asked to ratify the doou-
ment went on to say that the terss of the concension were
inappropriate to present eircumstances because though the
agroement purpoted to be a treaty or slliance between the
Barotas nation and Her Majesty's Uovernment this position
had already been superceded by the extension over Barotse-
land of Her Majesty's FrotSestion in terms of the Order in

Counecil of the 28th Kovember 1899 #urther that the grant
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of a Momopoly of trade was inconsistent with the terms of
the Cempany Charter and that the undertaking to protect
the Barotse from outaide interference or attack implied the
aaintainance of an armed force under the control of the Co=
spany which would be inconsistent with the provialons of
the Suppleamental Gh.rtnr.35 The effect of this was that_—
the Company obtained from Lewanika a new concension confie
ned to the grant of auch rights as are not open $0 the obe
Jeotlions menticnsd and a concension later known as Concee
sesion 3}6 vas 8lgned by Lewanika and the Compeny in 1906.
In its Serus the new Concension left out the provision re-
lating to the monopoly of trade and th§ Clause relating to
the reservation of Barotseland proger. The concession of
1900 undoubtedly confered extensive adainissrative powers
te She Cempany particularly outside Barotseland proper.
This concension together with the ones which were signed
in 1906 and 1909 wrought serious confliot between the admie
aistration and the Loxi ruling Class this raising doubts
a8 to vhether lewanika and his indunas really understood
the implications of the agreements. It is quite probable
that the Company had not revealed to the Losi the full ex-
tent of the concension or alternatively that the Losi never
understood the full fmport of it and even wore iaportantly
that the Lozi might have been threatened iato accepting its
37

terms,
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But whatever the prevarications and frustrations

which followed the signing of the lLochner concession and
then the Lawley aﬁncolaien of 1898 and that of 1900 there
is no doubt that with these &adopcadoui initiativea the
loxi had *opened a vindow on to the modera Horl&*Ba with
results which 'profoundly sffected the subsequent course
of history in Cemtral Africa.'>’

It will be recalled that when the British Goveranseat
was asked to ratify the Lawley soncession of 1898 1t replied
that in eny event Her Majesty had extended her Protection
over Barotssland in terms of the Order in Council of the

L)

28th November, 1599 + It is to this Constitutional set up

we now turne
(1ii) The BaretzilandeNorth Western Rhodesia Order-ine-
L1
Counsil 1899,

At first the Barodsziland « North western Rhodesia

did not go quite far. The entire liorthvestern Rhodesia was
regarded as having desn sudbject to Lewanika and the treaties
entared into between himself and the Company. For instance
the administrator did net have power to asettle disputes
between Aifricanse The OUrder was made under Foreign Jurise
dietion ict of 1890 and, the limits of the Order were the
parts of Afriea bounded by the River Zambesi, the Gersan
South West Africa (Namibia) the Portuguese Fossessions



- th o
(Angela) the Congo Free State (Zaire) snd the Kafue riv.r.“1
It was further provided in Artiele four of the Charter that
any parts of ifrisa north of Zambesi could be included
within the limits of the Order and the High Coamissioner for
South Africa was to exercise powers and jurisdictiom on

&2
behalf of Her Majesty. It wvas he who vas expowered to

appoint the administrater together with Judges and Magis-

¥ urther the High Compissioner was also empowered

trates,
to provide YWy proclamation for the administratioa of Justioce,
the raieing of revenue by the imposition of taxes though he
required assent of Company with respect to order raising

b The Commissioner was enjoined when

revenue to bo sought,
1ssuing such proclamations to respect any native laws and
SuUstons oo except 80 far as the same are incompatible with
the due exercise of Her Majesty's power and jnriadictiou.“’
Finally Her Hajesty's Goverunment was given overriding powers
to disallow certaia p@dﬂlnﬂut&b&l-“s As might be expected,
one of the direct effects of this Order vas the use of the
pover vhioh was given to the High Commissioner to issue
proclamationss The Nerth Westera Rhodesia Order in Council
of 1899, in aocordancs with the treaties entered into bee
Sveen Levanika snd the Company, did not make clear the posi-
tion vith regard to native jurisdiotion beyond stating that
native oivil law was to de respected unless 'incompatidle
vith the due exercise of Her Majesty's power and Jurisdiec-

tiont,
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IS was thersfore inevitable that the Company's officials
found 4% diffioult to adhere to this position hence a pre-
clasation wes issued in 1905“7 which left to the King and
Kuta in the reserved srea only *Civil and Criminal cases
between natives of a minor kind in which native Custon is
not repugnant %o Zaglish Laws The proclamation extended
Aduinistrative jurisdietion in Barotseland to encompass all
'sericus cases'! between Africans such as purder and witche

orafts And in 1905 the Administrator's Courts and Magiste
&8

‘rates’ Ceurts were established, %0 be guided by native law

in native c¢ivil law can'c.“g

Besaune of thess changes and
ensrenchaents in logi jurisdiction s High Court of Nerth
Veatera Rhodesin was aatnhliahod in 1906 and as a result

Barotseland retained comsideradly redused judicial ponnru.’o

Shortly after the promulgation of the 1899 Order im
Couneil another 0rdor51 was issued. The Barotalland-klorth
Western Rhodesia Urder ia Council of 1902 simply amended
Article 2 of the Barotsgiland Korth wWestern Rhodesia Order
in Council 1899 by stating that hence forth Gazette would
mean 't-9 official Gazette of the Righ Commissioner for
seuth Africaes The Order also repealed the definition given

to the tera 'coleny'osz

Meanwhile the company administration sought further
goncessions from the Lozsi administration whereas ;.. conce-

nsion of 1900 gave the Company the right to grant land in
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Toka and Ila sountry to white men approved by the Xiang now
the administration sought authority te fssue land over all
the BarotseeNorth Westera ihodesia (save the usual reserved
portion) $o whoever the adsinistration considered a bona fide
fide farmer or Settler Lewanika granted this rtqnnut.”
The Colonial Office recognised that the concession amounted
to 'a Land grant of the whole of NorthwWestern Rhodesia,
exoept Lewanika's own reserve’ The effect of thia concession
was to empower the sdministration to sell land outside Lewa~
nika'’s own reserve which authority Lewanika subsequently
denied ever having given 48 Like in nearly all other tra=-
asactions between the Losi ruling .1lﬁl‘.ld the Company
officials, 1t is possidle that the full implication of the
econcession was never made clear to Lewanika and Secondly
that the Litunga did not (as he later asserted) intend to
give sush pewers to the Cempany but sismply to allow them
use of HIS lande In 1909 the last important concession wvas
agreed upon, the effect of which was to tura over the owner-
ship of the land outside the reserved area to the Company.
Again, the losi ruling Class protested dut S0 no avail,

Finally in 1911 vhen the two administrative Units of
Northern Rhodesia were amalgamated in the Order of that year.,
the question of who owned land outside the Barotse reserved

came upe The lLesi ruling Cless disagreed with the Clense which



/)

17 w
alloving the Company to sell land outside the reserved
area to Luropeans. But again the Company rode roughshod
over their feelings.

The advent of British rule iz Barotseland-North
Vestern Rhodesia was fraught ¥ith usresolved probless be-
Sween firstly the Losi aduinistration and the British Crown
and Sesondly the Lesi administration and the Company offie.
¢ialss It is doubtless true that the whole British poliey
in Barotseland right from the beginning was a political
sleight of hand, Firstly, because Lewanika's desirs was to
be under British Proteotion and not tirngh some other agent.
The British Government Sogether with the Company officials
deliderately failed to glarify their exact relationship to
Levanikas Levanika wae made to believe Shat he was wader %*f
British Protestion whem he was infast at the merey of a
Coammereial songerne As early as 1907 therefore hardly a
desade of eompany rule Levanika vas able to tell the High
Comaissioner in South Africa that he vanted to pass direct
to British rule, but as usual the iigh Comaissioner averred
that the King of ingland was 'perfectly satisfied' with the
Company sdministration. There was no doubt that the British
Government somnived in the Aetions of the Company, though
there wvere times when Her Hajesty's Goverament used its
Supervisory jurisdiction to disallow certain proclanations <
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The real position therefore was that Barotseland was in
treaty relationship with the Queen of Eagland dut under the
protection of the British South Africa Company.

The Barosiland NertheWestern Rhodesia Crder-in-Council
of 1899 divided Northern Rhodesia into twe district adminis-
trative Unitss In the north east unlike in the Northmvest
the British GJovernment itself took a leading part. The
primary aim of Her Imperial Hcaigty'n Government was the
suppresaion of Slave trade. In order ﬁo do this the British
Governaeat employed certain officials who went on treaty
making expeditions with the numerous Chiefs who inhabited
these areas. Unlike in the Horth vest, in the North East
there was & Bost of Chiefs and the British Government wished
to enter into agreements eenfcrr;nc Btitinh Protection with
these Chiefs, In 1891 wvith the field of operatiom of the
56

coumpany extended over the Zambesi”  and the extension thus
brought the eeadined operation between the British Goverament
and the Chartered Company. The British territory morth of
the Zambegi was t0 be divided into two parts one of which
vould be administered by the Government while the other pars

would be administered by the Company. And as a result of
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treaties by Narry Johunston, who later became High Commie
ssioner for Oritish Ceatral Africa,Thomson and Alfred Sharpe .-
both of whioch were Company officials the Foreign office
isswed a foraal notification which was published im the
London Gasette that ‘Uader and by Virtue of Agreements with
the native Chiefs and by othier lavful means, the territories
in Afriea, hereinafter referred te as Nyasaland distriots
are under the Pretectorate of Her Majesty the Quccn'.” It
has dinee been observed that the wording of these treaties
were vague and that many of the 'Chiefs' who signed them had
in fact ne authority te do se. As Hanna says 'the vhole
business of treaty-making with ;111torutc Chiefs vhoae legal
notions were far removed from those of a nineteeath sentury
White man wvas alvays open to n&nundor-taadiag'.sa At the
tine however the whole purpose of the treaties was to prove
to other sompetitors Claims to company's extension of the
Company's influense. 3econdly other trides were implacadly
opposed to the signing of treasies wvith Concession seekers
such as for instance the Bemba and Mpezeni's Ngoni of North
Eastern Xhodesia but even in these areas the British Governe
sent either simply ignored the defiance shown by these tribes
and declared their areas to be under British influence or
sonquered thea into Sudmission.

The Charter of the Company them was %o extend over the
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territories under RBritish influence north of the Zambesi as
far as the German Eest Afriea (Tanszania) and the Congo Free
State (Zaire) Nyasaland however vas excluded but its boundary
was to follew she Nynnz Congo watershed all the way northwards
to the Geraan froatier. The politisal control over the Company
sphere was to be exercised by the High Coamissioner of British
Central Afriea un$il 1 Jasuary 1894 snd after that date the
arrangesent was renewable at the discretion of the government

for a further period not exceeding two your..”

Meanwhile by an agreement comcluded in 189160 Her
Majesty's Cemmisaioner of British Central Afriea was to ade
sinister the Company's nev territery at the Company's expense,
dispense justiece and control the police force. The Company
vas to bear the ¢ost of saintaining a police force by paying
£10,000 a yeares As a result of an agreemeat between the Co-
mpany and the British Government dated 24 Noveaber 1894 the
Cosmissioner was ssked to religuish administrative contrel
Vest of the protectorate not later than 30 June 1895 and that
the Company's subsidy should cease at the end of that ycnr.61

It oan rightly be said that the separate existence of
Northera Rhodesia dates froem 30 June 1895 bdut it was not until
1900 that she Rritish dovernment firamly plaved the area east
of the Kafue river ean an organised adminissrative basis with
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the promulgation of the Order in Council of that year having
made separate arrangements for the rest of the territory in
the previous year by the North Western Rhodesia Order in
Councile diven this arrangement hewbvorkdid not bring North
Eastern Rhodesia under the overall administrative control of
Northern 3hodesia, for, the general supervision of the area
continued to be exercised by the Commissioner for the terrie-
tory but the pending unification of the two administrative
units of Northern Rhodesia in 1911 finally transfered to the
High Commissioner for Jouth Africa Supcrviaoiy functionkof
the area thus bringing it under 1dont1cu; control with that

of North wostérn Rhodesia.

The North Zastern Rhodesia Order-in-Council 1900

The limits of the Order were said to be 'parts of
Africa bounded on the west by the bounderies of the Congo
Free State (Zaire) and of Barotseland-North Western Rhodesia
as defined in the Urder of 1899 on the South by the Kafue
" River and the river Zambezl down to its junction with the
Luangwa riverj thence by the midchannel of the Luangwa River
northvards tc where it is cut by the 16th Degree of latitude
and from this point by the AngloePortuguese boundary east-
wards to the frontier of British Central Africa Protectorate

on the east by the aforesaid frontiers On the north by the
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Anglo Germany frontier te the South shore of Lake Tanganyika
and the Southern frontier to the Congo Free state as far
Weat as Lake Mweru including the island of Kilwa in the

British .phortféa

Unlike the Burotsiland-North Western Rhodesisa Orderein
Council of the previous year the North Eastern Rhodesia Order
in Council of 1900 went further in its extent as there were
no raco;niaed Joncensions which conferred administrative povers

on Chiefs to which it might have been made 'subject?,

Hence it provided for the appointment of an Adminise
trator63 who was alaistcd by native CcuaiaaionerG“ and a local
police forces The High Commissioner for British Central
Africa was empowered to {ssue (ueen's regulations in order to
provide for justice, the raising of rovenuess with the conwe
sent of the Companye A High Ccurt66 was created to dispense
Justice according to inglish law though native law was to be
applied to Civil cases between Africans unless contrary to

67

natural justice. The Order also created an organ for

Settler opinion, namely a Coancil68 to asaist the adminise
trator though he waé not bound by its docision.69 In Article
39 and 42 the Order disallowed discriminatory legislation,

In Article 39 it declared that no conditions, dizabilities

or restrictions shall without the previous consent of the

Secretary of State be imposed upon natives . . . save in
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reaspect of arms ammunition 'liquour.’ And in Article 42 a
native wvas empowered to acquire or dispose of land 'on the
same gondition, as a person who is not a native'.

With the declaration of a Nyasaland Protectorate in

190770 a nev Order in Council the North Eastern Rhodesia.

Order in Council 1907 was promulgated.

This Order amended the North Easterm Rhodesia Order in
Council 1900 by subastituting the term ‘Governor' for that of
'Commissioner’ and the term 'Nyasaland' to replace 'British
Central Atriea’.?1 Finally in 1909 an Order was promulgated
transfering powers ‘hither to exercised by the Governor admi-
nistering Protectorate of Nyasaland to High Commissioner for
South Africaé72 Thus between 1907 and 1911 the High Commi-
ssioner of South Africa was exercising in North Eastern Rho-
desia the same kind of jurisdiction an‘tgo one he was exerci-
sing in North Western Rhodesia hence this inevitably finally
brought North Eastern Rhodesia under the overall administrae
tion of Northern Rhodesias In the north west British Admini-
stration was hrought\abont first by the promulgation of the
Barotziland North Western Rhodesia Order-in-Council in 1899
then followed the North Western Rhodesia Order in Council of
1902 which merely extended the High Commissioner's jurisdios.
tion to the areas This was completed by the Order of "l909"’3
which revoked Article 10 of the Barotsiland Order-in-Council
of 1900 and in Article Four and Five authorised the publica-

tion of proclamations in the Official Gasette of the High
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Thus Company administration was finally formalised
by the British Government with the promulgation of these
Orders-in-Council,

In the Jouth of the Zambesi, however, the position
was differente It will be remembered that Rhodes' main
aim in seeking the Royal Charter was the occupatioa of
Mashonalande In the petition asking for the Charter the
Company was authorised to exercise such powers.of juriasdice
tion and government as it might *from tise to time' in fue
ture acquire Ly any concemsion, asrccnoﬁt. or treaty. This
meant in effect that the Gonpuny‘uun authorised to adminis-
ter powers of Jarindiction as long as it was allowed to do
80 by the Chiefs goncerneds Ye have seen that in Barotse-
land this positien was followed, though even there Company
obirusively usurped Lavaniks's sovereigaty. Ia the Norsh
East %8 can hardly be said that the Company was ‘allowed' to
exercise its jurisdiction in all cases, It is known for
inetance that the Kgonis and Hemdas did not willingly sube
ait.  to Company rules They were in the final analysis
terroriszed into submission by the might of Company's *gun'’

power.

In the South the position wee completely different

from that which obtained in the north, Here Lobengula
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the poverful potentante of the Matabele refused company
encroschment in his Xingdom but was in the final analysis
sade to sudbait,

Following the occupation of Mashonaland by the Company
pionoers the British Government issued an Grdar-inaeonuc117~
authorising the ligh Commissioner to issue proclamations
saking provision for the administration of justice, the
raising of revenue and generally for pure and good govern-
ment of all persons within the Chartered sphere of influence
in accerdance with the Foreign jurisdiction et of 1890,7%
The High Comsissioner then sppointed a Hesident Magistrate
vho later becasme the Administrators’C Im 1893 following the
Matabele rebellion - - Matabeland was occupied by the Company
and in 1894 the Matabeland Order in Council’’ was issued.
This provided for the nemination of the adsinistrator with
the approval of the Seeretary of 3tate assisted by a Council
sonsisting of & members., Finally in 4898 Southern Rhodesia
received sn order in Councils In Southern Xhodesia Order
in Council of 1898 provision was made for the office of Re-
sident Coamissioner and the executive and legislative
Couneil. The Administrator was to preside over both snd the
executive Council was to consist of the Resident Commissio-
ner and at least four sembers nominated by the Council while
in the legislaiive Council in addition to 5 nosinated members
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there were to be four elected members representing the
Settlerss with the election of these four .members -
Southera “hodesia was set oa the road to Selfegoverament
achieving parity in 1907 and the 3‘3&102; attained majority

in the legislative Council in 1917. ¥rom them on the

nuaber of elected menbers in the Council outnusbered that of .

the officials and this contributed to 3guthera Rhodesia
becoming a Jelfegoveraing celeamy in 1923,

Curicusly enocugh the British Governmeat had intended
to extend the Matubeland Order in Council to the north of

the Zambesi this was prevented by the Jameson Raid of

1896‘?a It wvas felt that it would be dangerous te st
gerous streng-
then the vompauy any furthere Also while Southern Rhodesia
had a legisglative Council it was prevented fren legislating
for the northe Thus southern Ahodesia used Roman Dutch Law

whereas in the north tnglish Law was the mainstay.

In the administration ¢f affairs in the morth the
imperial goverament retained wide powers but only on paper.
In praotice however it exercised nominal influence. We have
seen that in the Company Charter the Jecretary of .itate could
object %0 proceedings of systesm of Company whereas in the
Orders of 1899 and 1500 Her Majesty could disallow an eoffe-
nding proclamstion or OUrdinances In the final analyeis how

ever, the imperial administration relied for infersation on



the 'men on the sSpot! the Company administrators., The High
Commissioners were themselves primarily concerned with
affairs in Nyasaland and South Africa and this had to depend
on informstion given to them by the Company administrgtor
and hie team, the secretary for nativq affairs Listrict and
native Commissioners, And 80 no attempt was ever made to
legislate without the go ahead of the Company administrator.
Up until 1911 the imperial government did not have a repre-
sentative on the spot. It was ohly in 1911 that the Resiw
dent Commissioner was made answerable to the High Commiw
ssioner in South Africa,

We have seen how between 1898 and 1911 Lewanika 'had
lost whatever governing powers he had possessed or could have
exerted outside Barotziland proper and even within his re-
served powers, he had no more than s limited subdrdinate'.79
And with the promulgation of the Order in Council in 1899
Lewanika lost his Sovereignty, 'henceforth' as Stokes
rightly says, 'Lewanika's authority rested on sufferance
and not autochtonous right"ao In the north east between
1907 and 1911 Company administration was gradually being
absorbed into North Western Rhodesia. Im 1907 Nyasaland
became a protectorate and though the Governor continued
to issue jueen's regulations for the Company sphere North
Bastern Rhodesia was nevertheless drifting away from the
new British protectorate and this was finalised in 1909 when
the Governor's powers were transfered to the High Commi&si-
ner for south Africs,

The stage was therefore set for the amalgamation of
the two northern Units into one entity-Northern Rhodesia -

which finally came about in 1911.



- 28 -

(v) Legal Conseguences of the Treaties

The legal nature and effect of the treaties which

were entered into between Lewanika and the British south
Africa Company in Barotseland~North Western Rhodesia and
those entered between the Company and African Chiefs in
North EZastern Rhodesia has to be looked for, first in

international law and then in British Domestic law.

In as far as North Western Rhodesia is concerned these
treaties essumed an important significance in 1964 when
Northern Rhodesia's Republican Constitution was being
discussed in Londons. The Lozi, ﬁéoauQ- of their speclal
position which tuey had enjoyed in Northera Rhodesia
based upon these treaties, sought to extend this status
into independent Zambia hence the signing of the 1964
Barotseland Agreement which preserved to Barotseland the
special position it had enjoyed under British rule. The
legal effect of the agreement will be examined in Chapter
IV of this paper but for now it is important to place the

treaties in their proper legal perspective visea-vis the ‘~—’jj\

British Government,

-

The Ware concension of 1889 and the Lochner
Concension of 1890 were covered in the 1898 Treaty. As

we have seen the lLochner concension only gave the company
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rights in land solely for mlning and tradlng purposes,
1t did not give the company admlnlstratlve powers.,
This necessitated the gromtln6 of another
concen31on on the company conferrlng admlnlstr”tlve
powers. lience a new concensiogrthe Laney‘concension

was entered”into_in 1898 at the Victoria Falls.

Though it was not a cessicn of powers of govern-
ment as such, the Britlsh south. Africa Gompany was haw—
ever given ‘administratlve rlghts to deal with, and
adjudicate upon all cases between white men and between
white men and natlves while leav1ng the King all cases

between natives to deal with and dispose of. On its

s

part the company undertook 'to protect the Klng and na= -

tion from all outside interference and attack,' while
4hing Lewanika bound himself not 'to give or enter into
"any agreeciient, concension, treaty or alliance, with ény

'person, qcmpqny or btate, 1t being understood that this

agreermnt 5 1all e consi&ared in the la.ght of a treaty =

or alliance matie between my Baid Burotse naticn and the.

Govarnment of Her Britannlc Majesty xueen Victorlav

The treaty further declared that 'notxlng written
in thiu agreeuent shall otherw1se affect my constitu-

tional power or authorlty as Ghigﬁfof the’said'nation.'

SRR

o
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In effect this treaty gave to Britain power over
Barotseland's externsl effairs and in so far as internal
affairs were concermed the King's powers were still wide
except powers of adjudication in disputes between white
men and between white men and natives which were reserved

to the Company.

Thus as a result of the treaty Barotseland became

a protectorate of Britain.

A protectorate implies that one power assumes
control of another country's external relations and pro-
miges to protect that country from external attack. As
Hall said 'the mark of a protaoind state or people,
whether civilised or uncivilised, ias that it cannot
waintain political intercourse with foreign powers ex-
cept through or by permission of the protecting 5tate.'81
It is merely, in the conclusive words of 3ir Henry
Jenkyns, "a country which is not within the British
dominions, but as regards its foreign relations is under
the exclusive control of the King so that its government
cannot hold direct communication with any other foreign

power with that governmenta‘aa

International Law recognised this relationship
whereby the protector controlled external affairs of the

—~
protected State while the protectsd State remained, a
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person in International Lawe Indeed in Re .Jouthern
Rhodeaiagjwhich involved questions relating to the Origin
of British jurisdiction in Southern thdesia the Privy
Council dismissed the notion that indigenous African
Communities inhabiting the area were still in a nomadic
stage of development at the time the British arrived,
On the contrary, the Board was of the view that there
existed a tribal organisation serving the purposes of
Government of the communities and its existence excluded
any ‘question of White Jettlement among aborigines
destitute of any recognizable form of sovereignty.”

In as far as Britain was concerned the Legal machi-
nery which she employed in the governing of the protecto-
rates derived from the Foreign Jurisdiction Act. The
first Foreign Juriediction Act was passed in 18“3.8u It
sought to regulated, Crown Jurisdiction over British
subjects who lived outside the British dominions and yet
were not directly subject to the jurisdiction of the
country in which they lived, The Act permitted the
Crown to exercise jurisdiction wherever 'by treaty, capi-
tulation, grant, usage, sufferance, and other lawful
means.' In section 1 the Act gave the Crown power,

'to hold, exercise and enjoy and power or juris-
diction which Her Majesty now hath or may, at any time

hereafter have within any country or place out of Her
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Majesty's dominions, in the same and as ample a manner as

if Her Majesty had scquired such power or jurisdiction by
85
J

)

the session or conquest of territorye.

Thus the Jrown could legislate in terms of the
Foreign jurisdiction ictyBetween 1843 and 1890 & number of
ameadments werc mzde to the sact culminating in the juris-
diction Act of 1890 though this did not bring about major

changes in the law.

The relevant question which we have to consider
now is the extent of British Jurisdiction in the protec-
torates and in particular in the Barctéeland-ﬂorth wegtern
Rhodesia, In other words, was the sovereiznty in Barotse-
land divided between the Crown and King lewanika following
the signiug oi the treatiese The rule in international
law is thuat for = country to exercise jurisdiction in
snother ccuntry-there muct be permission, express or
tucit of thte sovereign of that Stute unless such a terri-
tory belongs Lo nc oneeiece unless it is a territoriunm
nullius. e huve however ncted that this position was

rejected in Re southern Rhodesia in a far as African

countries were concerned. This rule of international
Law requirirg consent applies to a protecting power in
relation tc its protectorate,since the latter is, to the

protacting power, a foreign conntry.8
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The Question now is whether, from the viewpoint of
English Muncipal Law the Crown is bound by the Treaties by
which it originally acquired jurisdiction in Barotseland

so as_to affect Lewanika's Constitutional position, It

has however been observed by Deuning Le.Jo (as he then was):

although the jurisdiction of the Crown in a protec-
torate is in law a limited jurisdiction, nevertheless the
limits may in fact be extended indefinitely so as to
embrace almost tﬁe whole field of government. They may be
extended so far thgt the Crown has jurisdiction in every-
thing connected with the peace, order and good government
of the area, leaving only the title and ceremonies. of
sovereignty remaining in the oultan. The Courts themselves
will not mark out the limits. They will not examine the
treaty or grant under which the Crown acquired jurisdiction
nor will they enquire into the usage and sufferance or other
lawful means by which the Crown may have extended its juris-
diction ese Once jurisdiction is exercised by the Crown
the Courts will not permit it to be challenged.87
Thus as far as English law is concerned the Courts will only
look at any instruments issued by the Crown to see what
Jurisdiction the Crown has in fact exercised and that these
tare conclusive as to the extent of the Crown's jurisdi-
ction.'88 This is the authority emanating from the doct-

rine of 'Act of &tates' The Courts are precluded from
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‘enquiring into the consequence of acts of British
Government which are inseparable from the extension

of territory,'gg And an act of State has been defined
as 'an act of the Executive as a matter of policy per-
formed in the course of its relations with another
State, including its relations with the subjects of that
State unless they are temporarily within the allegiance

90 .

of the Crowne™— %

ind so in 1899 the ueen's authority superseded +i..
that of Lewanika and the treaties made by him and thus
the terms of the treaties could only be operative in so-
far as they were allowed by the British Government or
were not in consistent with the 1899 Barotziland-North
Western Rhodesiaz Order-in-Council, Thus after 1899 as
a result of this British assumption of severeignty Lewa-
nika lost his status as subject of International Law.
Though of course Barotziland.North Western Rhodesia
still remained a protectorate but it was a protectorate
in which the Crown had virtually assumed entire sovereig-
ntye In other words after 1899 Barotziland was a 'colo=-
nial protectdrate' but not a colony as this would have
necessitated a formal act of -annexation. It still re-
mained a 'foreign country' and in point of fact no formal
annexation took place in Barétseland or any other part of

Northern Rhodesiae
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As a result of the Barotziland-ﬂorth .eutern
Rhodesia Order-in-Council of 1899 and the North Lastern
Rhodesia Order-in-Council of 1900 Nbrthern Rhodesia
Chiefs lost their status as subjects of international
law and thus any agreements which they entered into with
the British Crown could no longer operate as treaties
in international law but merél&ﬁas ordinary contracts de-
#ivipg  their force from the In:lish Common Law of
contract and any other statute beariﬁg on such agreements.
The importance of this change of status in_so far as
Northern Rhodesian Chiefs are concerned and King Lewanika
in Particular is directly significant in so far as the
Agreements of 17th October 1900 and that of 11th August

1909 are concmrned and finally to the Barotseland Agree-

ment of 1964 which will be discussed in Ohapter,{
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(vi) Northern Rhodesia Urder-in-Council 1911s

LEbaanw TS SNE % T 2 =

“*_-su’ The Nerthern Rhodesia Order-in=Council of 1911

© was to all intents and purposes modelled on the North
‘Lastern Rhodésia Order-in<Council of" f%@ﬁi “In‘Article

“2 the Barotziland North Western Rhodesia Order-in-Council
18699, 1902 and 1909 and the lorth Lastern Rhodesis Opder

~dn=Council 1900 and 1907 and ‘1909 were revoked, while the

‘Units of the Urder were said to be parts of Africa bolnided

- by Southern Rhodéesie, Gerfian East Africa fyassland, '

Allalawi) and Portuguese Last Africa (Amgola). The majo="

r:tty of the artieles in the- llorth Lastern Rhodesia Order-

! 'L@-wuﬁcil ‘were repeated in the ‘ﬂo’rthe‘fn “Rhodesia Order

. ';:kn Council of 19711: & ‘High Court’for Ro#thern ﬁhodesia

C was 'ii:éti;;pp,gz" rNc Discriminatory legislation95 was to be
it Was, gmt re,pugnem.t to Ratural justice, . ~4An Apticle -

13 a provision for a Cowscil was enacted to_.assist the. .

administrators . This was a recognition of the need to

giygk aﬁ,“_vo%gée ‘to thg wgite settle,rs.; Itvlwi;; be reme-

-.,»%a

_mbered that this provision was incorporated in the North
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Eastern Rhodesia Order im Council of 1900 but nothing was
ever done by the Company to put it into effect. Kow the
Company was asked to create one 'as soon as the cospany by
resolution of its Board of Directors conuldcra it expedient’®
of a 35ix member Council to advice the adsinistrater. The
Compsny was to appoiast all the Six menbders though three were
to be from among the Settlers. Soom after the whole ccuatry
was plaged under one administrator the Kafue farmers peti-
tioned the High Commissioner for am Advisory Council pre~. .
vided for in the Order im Coumcils Two years later im 1913
the North Western Rhodesian farmers asked for a full legis-
lative Councils HNone of these ideas however were immedia~
tely entortained at the tiwe and Qith the cutbreak of the
First Verld War in 191k they were shelvedebut only for the
time being.

There were also some Articles iam the Order which
safeguarded the special status of Barotseland. The first
forbade the Company 'te alianate fros the Chief and people
of the Barotse the territory reserved from prospecting by
virtus of the concessions from Lewanika to the British
South Afriea Company dated the 17tk Cotober 41900 and 11th
August 19090?4230 lneendgs'unn that relating te the power
given to the Company to reSove Africans to make way for
white settlesente It was held that this should not de
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desmed to 'linmit. er gffect the exercise by the Chief of the
Barotse of his suthority im tribal matters.' Finally there
vas Article 42 which provided that outside the protected
ares natives might purchase unoccupied land in exactly the
same way as white men.' ‘The Losi vehemently denied that
they had ever intended to allow settlers or anyone else for
that matter to buy land, but the administration turned a

deaf ear to their preteatations,

Save for aiuot96 amendments the Northern Rhodesia
Order in Couneil 1911 remained the substantive lawv of
Northera Hhodesia wnder Company rule. In 1918 an adviuvcry
council provided for in the Order=ineCouncil of 1911 was
establisheds It censisted of five elected members. Four
elected from Morth Tastern Shodesia. Omly male British
sudbjects over twenty-eme years of age vho received not less
than £150 a year or who occupied premises of no less value
were allowed to vuco-g? I+t had neither legislative nor
executive powvers nevertheless it provided the amall settler
population of Northern Rhodesis with an ecutlet for voicing
their opinion they demanded the right to veto fimanmce bills
and complained about the Company's lend distribution in the
sountry, the failure of the Company to encourage immigra-
tion and g%u diversion of African ladour to Southera Rho-

8
doain;?' Because of the ineffectiveness of the Council the
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settlers were dissatisfied. The Pual role of the Chartered
Company, as a coamercial concern and as an administering
pover meant that it was servingtwe masters sisultaneocusly.
Thus it failed to endear itself to the 5;ttlﬁtl snd dissa-

tisfastion with its operations was rampant.

This poaition had long been reached in Westera
Rhodesias Lewanika and hias people had no love lost between
themselves and the Company right from the beginning of Co-
mpany rulee They had long since seen the shortcomings of
company sdministration and had demanded direct Britiash
oeverrules Levanika had demanded direct British administrae
tion ia 1907 when he met the South African High Commiassioner,
equally in 1917 just one year after lavanika's death « Yeta

9Ein what

othe nev Litunga had demonstrated beyond doubtg
Ranger has descrided as 'the only cohersat African view
presented 0 the debate on the governmental future of
Northern ﬂh@doaia'qgga vhole gamut of Company sins of Ommi-
ssion and Commission which were done in North Western Rho-
desias At the time therefore when the advisory Council wvas
formed in Northerm Rhodesia all serts of possibdle forms of
aduninistrative atructures were being discussed in relation
to Northera Hhﬁﬂtlitzqqullin‘ from g responsible govern-
ment for the local Europeans in Northern as well as a

Seuthern Rhodesia t0 a governasnt forumed by the amalgation
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of the twe Rhodesias There were also ideas for the Union
of the two Rhodesias with South Africa. But one thing was
certain both the wWhite nottloéu in the nprth and south of
the Zambeni were dissatisfied with Company administration.
In the north the bitter sup of Jettler dissatisfaction
finally everflowed whea the administration sought %o intro-
duce income tax without the consent of the elested represe-
ntatives of the counaile A petition signed dy 175 of the
Settlers was sent to the King in london., They complained
that *the white population are allowed no share whatever in
any kind of government in the Territory' and demanded that
‘the axpenditure and Collestion o( all moceys from the
public of Northern Rhodesia shall de sudject to the approv.l‘@
of, and be contrelled hy, the Advisory Council. The peti-
tioners also demanded that the council should have a vete
over all future legislation. The Question of the distribdue
tion of land was alse raised "the British Jeuth Africa
Company olains to own all the land and minerals in the
couniry as a private concern, and the pesople ¢laim that both
theae belong to the Crown, aa? say that the country will be
greatly ismpoverished 1f the greatest part of its wealth is
thus taken fro: the Crows as Custedian for the people of this

102
territorys.
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Heanwhile events in 3outhern Rhodesia were also
reaching a 9limax. In the Supplesmental Charter which was
grented in 1915 to the Chartered Company after the expiry of
the initial twenty=five years granted in gho 1899 Charter
there wa3 a clause wvhieh provided that '4f at any time after
twenty-ninth Detoder, 1919, the legislative Council of
southern ihodesia, shall by am abdsolute majority.. pass a
resolution praying the Crown %o establish in Southern Rhow
desia the form of governmesnt known as Responsible Government
and shall support such Resolution with evidence showing that
the condition of the territory finameially and in other res-
pects is such as $0 justify the establishaent of such a '
sovtrnnnnt'jpa steps would bde iqkni acscordingly. And ia
1920 the Roayaaiihlo Government party won the elections and
the majority of the Legislative Council voted for a resolue
tion in favour of a Reaponsible gcvornnancog'and in acoore
dance with the 1915 Charter the British Jovernment was bound
%o take note of their decision. The Company teo had been
pitserly disappointed in 1918 whem the Council Judicial Co-
asittes of the Privy handed down its decision  in the
matter coneerning who owned the unalianated land in Southern
Rhodesias The Judicial Committes said that the ownership of
the land rested in the Crown by right of conquest and that

the Company was simply an agent of the Crown.
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All these developments thus paved the way for the
exit of Company administration ian the two Ahodesias. And
consequently in 1924 the Colonial Secretary appeinted a
Comnisaion to inquire into the future of Qho tvwo Rhodesiam.

(vii) ZH& BUXTON REPORE
The Gouliasinu106roportcd that Seutheran dhodesia

should be given responsible government with safeguards for
native interests and that there should be held a referendum in
Southera RKhodesia to determine the adoption or rejection of
She Constitution. In other words the alternatives of Res-
ponsible goverament and whether the Colony should be merged
with the Union should be decided h& referendun as soon as

pessible.

In Nerthern Rhodesia as e result of the settler
petition His Najesty's Government the political geings on
were alse included in the Buxton Commission. The Commission
asked the Company 'at once to consider the creation eof a
legislative Council on which the settlers would have an
sdequate representation. The repert also referred to the
land questione-it said 'in Northerm Hhodesia there was no
conquest and no consequent settlement, dut only a series of
agresments and instruments made in wholly different scirecum-

stances from those which preveiled im Southera Rhodesia'ss.'
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The Report therefore suggested that the cnly satise.
factory course was to obtain a decision from the Privy
Couneil and which might also touch on thcxtinnacial posi-~
tione It is quite interesting to nmote that while the
settlers had achieved unofficial majority in the legislative
Counoil in iouthern Rhodesis on the north no legislative or

executive Coun¢ils had been formed.

(viii) THE

The Usvoushire Agreement of 1923 like the Buxton
Commission of 1921 applied to both Nerthern and Southera
Rhodesias In the north the agreeuent set Northern Rhodesia
irrevocadly on the road te Crown Colony Status. DBoth fina-
acial ¢laims by the Company on the one hend and the British
government on the other waere abandoned. The Imperial
Goverament was to assume 'full and entire control of the
lands through North Yestern and North-Eastern Rhodesia, to
be adainistered as 4t thinks best in the imterests of the
native population and in the pudlic interest in general.'
The Company waa %o retain perpetusal enjoyment of the mineral
royalties while it received ihq half net proceeds of all
alienation of land 4n N#rzh Yestern and North Eastern Rhoe
desia until 1965 and also it retained ite freehold estates in

Korth Zastorn thodesiae. There was also a Special protestion
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for the railway Companies as a result of their heavy invest-

ment,

At last the Company Charter rule was over. The Admli -
unistration of the two Rhodesias was a burden the Company was
illeprepared to shoulder. Lewsnika's dream of being under
direct British rule was at last realised by posterity+ The
British administration unable to shoulder the financiel
burden of administering Barotgiland-North Western Rhodesia
had paid no attention to Lewanika's requests for direct
British_administration; But events were to prove otherwise
for the Dritish governmente The British Government had re-
fused to listen to the Lozi ruling class - but they could
not sentinue to ignore settler demands for Constitutional
Changes in the two territories any longer: Two errors were
committed by the British Administration in so far as the
position in Barotsiland-North Western Rhodesis was concerned.
Firaéiy the Lozt ruling class received a system of adminise
tration which they never asked for namely Company rule with
its dire consequences. Secondly The Order of 1911 'marked
the final encapsulation of Barotseland within the larger
Colonial entity of Northern Rhodesia, thus shattering -
Barotziland's separate Treaty Status with Britain',’"some-
thing which the ruling class neither sought nor wanted, thus

sowing seeds of conflict which inevitably came up with the
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advent of Northern Rhodesia's Independence. The Company
itself as Richard Hall rightly points out had 'left as its

monument one of the most neglected territories in Africa.gog
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Chapter 11

Zernination of ﬂonggii Rule and the Imposition
£ L 13

The Company's rule sane to an end in Northern Rhodesia

on 18t April 1924s The Devonshire agreement was t0 a large
extent incorporated im the Northern Rhodesia Order-ia
Counoil of 1924 which alao laid down the new Constitutional
strueture for the torrttory.1 Northern Rhodesia thus hecame
a protectorate with a constitution of the usual orown colony
Stypee The Order was {ssued under the Foreign Jurisdiction
aete? The Imperisl Government through the colonial office
set up an administration om the British colonial model
headed by a Jovernor., He wvas also the direct representative
of the British Fomarche The Order inm Counoil of 1924 set up
a leglalative ﬁouncils to pass ordinances and an executive
oouaoil“ whose role was to advise the Governor. The Govermor
presided over both the Executive and Legislative Councils
g

Executive power was concentrated im his hands. He was . .

Comnander«ineChief of the irmed turcon.’ His assent wan
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necessary for all lozialation6 and he could subdivide the
territory into ?rovtnccs.7 He represented the King for
Ceremonial purposes, In his social and administrative
functions he was assisted by the Executive Counocil of

Senior Civil Servants to whom all instructions from the
Secretary of State for the Colonies had to be communicated
but he was not compelled te follow its advice though he had
to inform the ieeretary of state of his roaaonu.a The
British Government had full authority to legislate for the
peace order and good government of Northeram Rhodesia without
the participation of or comsultation with the legislative
Council 'as 4f this order had not been made.'> Thus British
Parliament remained the ultimate source of lawv for the terri-
torye Orders in Counc¢il were promulgated by the “rown whioch
effected constitutional and important poliecy Ghanscs.1°
There were also Royal Inntruatioaa" issued by the orown
directed o the Uovernor for the proper administration of

the territorye For instance in the Royal instruetions passed
in 1924 addressed to the Governor the Composition of the Ixe~

cutive Council wans atlpulatvd.‘z

All local ordinances were
to respect "native lawe or customs by which the civil relae-
tions of any native Chiefs, tridbes or populations under His
Majesty's protection are now regulated except so far as the

same may be incompatible with public safety, natursl law and
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-er-lity.”" There is also mention of the Barotseland
concessions and the Crder stipulate that

'it shall not be lawful for any purpose wvhatever
to alianate from the Chief and people of the Barotse the
territory reserved from prospecting by virtue of the conce-
nsions from Lewanika to the British South Africa Company
dated 17th day of October 1900 and 11th day of August
1909 ™,

The Urder further stipulates that "all rights

reserved to or for the benefit of natives by the afore
said concensions as approved by the lecretary of 3tate shall
continue to have full force and qt!cct."” And in Article
43 of the Urder the authority of the Chief of the Barotse
in tridal satters is upheld. Certain categories of bills
were specifically reserved: These included those referring
to the protection of Afriecan rights except those dealing with
arns, assunition and liquor for Africans.

"Unless he shall have previously obtained His
Majeaty's inatructions upon such Bill through a Secretary of
State or unless such Bill shall contain a clause suspending
the operation thereof until the signification in the Terri-
tory of His Kajesty's pleasure thereupon, the UGovernor shall
reserve:

(1) "Aay BLll saved in respect of the supply of arams,
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amgunition or liquor to natives, wheredy natives may de
subjected or made liadble to any conditions, disabilities,
or restrictions to which perscns of Europesn descent are

not also subjected or made liable",'®

Article kO of the
Order also stipulates that

fno conditions, disabilities, or restrictions
which do net apply to persoas of European descent shall,
without the previous sonsent of a Jecretary of state, be
imposed wpon natives (save in respect of the supply of
aras, ammunition and ligquor), by a Proclamation Regulatiom
or other instrument issued umder the provisions of any Lav,
unless such cbn&ittona. disabilities or restrictionas shall
have been explicitly presoribed, defined and limited im such
1:u.'17 There is also a provision in the Order that the
Governor shall reserve for sonsiderstion by the British
Government not only the discoriuinatory legislation but any
other legislation of which the Colonial Lesretary may dise
apprch.‘s The Crown also reserved pover to disallow by
simple desree on the advice of the Secretary legislation

19

already snasted, In addition protection was given to

investors with regard teo bills affecting mining revenue or
rdlvaya.ao
All these provisions were eatrenched and there was

no provision by which the legislative council could amend
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the constitution., All amendments could only be effected
by the British Government.

Thus Horthern Rhodesia in 1924 was comparadle in
Constitional status to Jouthern Rhodesia in 1898. In that
year the British Governsent isaued an Order in Gouacilz1
which introduced the institutions of the 3outhern Rkhodesian
goverament. There was a legislative Council of four members
who weres elected while five were appointed by the Goapuny.zz
An executive Counsil was also established and all its members
wvere appointed by the Company. The 1398 Order also set wp
the High Court of Seuthern Rhodesia and entrusted the
appointment of judges to the Company though this was made
subject to the approval of the British Secretary of 5tate for
the Coloniess?’ The Order of 1898 resained in force in
douthern Rhodesia until 1923 whea Southern Ahodesia became
a Yelf «» governing colony following a referendus on October
27, 1922 when the electorate opted for internal selfegovern-
nent as opposed to intergration into the Union of South Afrie.
oa which had come into being in 1910 as a British Doaminion.

A new Order in Council declared

‘whereas British subjects have settled in large
numbers in the Territories of 3Southern Rhodesia, it is expe~
dient, with a viev to the further development of the said
territoriea, that they should de snnexed and should hence=-

forth form part of His Majesty's Doninion-.“zk Jouthern
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Rhodesia therefors bdecame a Selfegoverning colony with
Letters Patent, a Conatitution which provided for a legise

25

lative asseadly “ of thirty menbers, all elected and a

cabinet system operating with the agreezent of the legis-
lature?® and having mostly walimited tmtemsl sentrol over
its affairss Aad with the exesption of those sections
bearing en native a!tlirt27 the legislature could amend the

Constitutional Letters Fatent by a two-thirds majority.

The position of Northern Rhodesia in 192k, on the other
hand, compered somevhat favourably to that of Nyassaland.
Pirstly beth territories were protectorates and in 1907

Nyasaland's Constitutional strustures were set up.aa

The
only difference was that the British Government retained
far greater gontrol over the affairs of lyssaland than was

the case with NHorthsra Rhodesia.

Thus although it may not be improper to refer to the
preesindependence period in Northern Rhodesia as the colonial
pericd « Northera Rhodesia was never in fact a British
Coloay b%ut a protectorate. The only difficult was that the
protectorate agreesents ware reached not by the iritish N
Government as suoh but by officials of the British South N
Africa Company end rulers in this part of the world. It

is argushle in fact that these sgreements were ordinary
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commercial agreezents although in this particular case
these agresments were eventually reeognized by Britain but
the recognition did not gensrally detract from the feot that
the concensions extracted from the African rulers were in
808t cases one sided - that is in favour of the Company,
segondly because there was the inevitable question relating
to the extent of the territories there was anbiquity as to
the size of the territories and this encouraged the company
to peg out land claims which may not have belonged to the
rulers with whoun they entered inte agresments, In some cases
too, there was the tendency to 'give avay' large parts of
Serritories to some other colonising powers even in the face
of opposition from the indigenous eccupants of the terrie

tories.

Firstly besause Northern Rhodesia was a protectorate,
this meant that her people were British protected persona
and this seens to be quite pesuliar to English lawe The
faot that Nertherm Rhodesia was a protectorate meant that
British Protected persons were unable to vote since the
franchise was limited to British Citizens this remained the
position in Northera Rhodesia up until time of Pederation of
Rhod-aig and NKyssaland when in the nev Constitution of 1958
Africans were enfranchised for the firat time,

Sesondly the idea of protectorates was in fact
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internationalised after the first World War. The League of
Nations was formed following the end of hostilities whose

purposes were somewhat similar to the present United Nations
Organisation.

One of the Characteristics of Buropean Wars was that
the vanquished lost colonies thus Germany lost Tanganyika
and South West Africas But the territories were not simply
handed over te the victors but the League of Nations dise
posed of the German Colonies as 'Handates', and not as
legitimate objects of conquests Thus Tanganyika begame a
mandate of Britain and South West Africa that of South
Africas The general viev at the time was that mandated
territories were to be developed for the benefit of indie.
genous peoples which would eventually see them through to
majority rules “nd when the United Nations Organisation wes
formed after the demise of the league of Nations after 1945
another idea was introducedethat of Trust Territories.

Horthern Rhodesia however remained a British protecte-~
rate but the development of the notion of '"protectorate' in
the international arena affected the discharge by Britain
of her recponsibilities over Northern Rhodesia.’’ And Colo-
nial administrators now had the problem of deciding how native
trusteeship was to be interpreted in East and Central Africa.



The Northern Rhodesia Order in Council of 1924 set up
the logislative and executive arms of dovornnaut. Sitting
astride over these two bodies wvas the Governor. He was the
direet representative of the British Monarch in Northern
Rhodesiaes Betause he was appointed by the Crown he 4id not
depend on loeal support. He made appointaments and could
dismiss or suspend officisls. As a rule he was a Colonial
eivil servent and wielded enormous power. LExecutive pover
was concentrated in his hands. In his duties he was assisted
by an executive Council and he wae obliged %o consult it om
all important matters but sould k&.r-gard its advice though
he had to report $o the secretary of 5tate for the Colonies
for disagreeing wvith it and the menders of the council could

require that their views be placed on record.

The exeoutive Counoil was coaposed of the Governor and
aine officlials«-five ex officico menbers and four mominated

30 Thess Members of the executive Counoil were

nenbers,
¢alled officials. Ian 1924 the executive council was compo-
sed entirely of officials and it was not until 1939 that non
officials degan to sit on 1t¢)1 The ox officic Members were
to eonsiat of persons exeroising the functions of Chief
seoretary %o the Jovernment, Attorney General, Tressurer,

Seoretary for Native Affairs, Principal Medical offia-r.ja
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These heads of departments were colonial civil servants

and not politicisnss They were also mesbers of the legis~
lative Councile>”

The legislative Council om the other hand consisted
of the five ex officio members and the four nominated offi.
cials. In addition im 1926 there were five slected Unoffi-
cinla.’“ The first unofficial members to the first legis-
lative Council in 1924 were nominated to it in order to
make it posaible for the introduction of the future electoral
sy-ten.35 The Governor remained Presideat of the Council

until 1948 when he was replaced by an elected Syeuk.r."

The Jovernor and his officials wers reaponsible to‘
the Crown and did not depend on loeal support for their
tenure of offices They depended on the British Government
for their promotions and in general this entailed constant
transfers from one post to another within the empire and
the settlers felt that b#cause of this eonstant movement
the officials could not develop deep intérest for the terrie
tory to which they were posted, In particular the question
of the role of the native in the Northern Rhodesian Society
remained a bene of contention between the British uoverament
on the one hand end the Settlers on the other and between
the Settlers and the Northern Rhodesian Government and the

British Government on the other hand and between all of these



- 56 o
and the Afrigsan on the other.

The first Governor of Neorthern Rhodesia, Sir Herbdert
Stanley,sav the role of the Uuotticiulkﬂonbor- in a much
sore limited ways In his inawgural address to the legin-
lative Council he declared °*It is hardly negessery for me
to emphasize,’ he said, 'that a council such as ours is not
a parliament in the generally accepted sense of that term.
It ia constituted on a different bdasis, which obviously
pPlaces the government in a position to exercise effective
controle The object of having unofficial Mezbers on this
couneil is that they should ventilate tﬁc opinions snd re-
present the views which are held in various parts of the
ecountiry, and Wring before the governmeat considerations
vhich otherwise might escape the notice of the suvoruncnt.”j?
In other words the Governor saw the legislative council as
an advisory. However the Settlers aaw thesselves in a
ditttrtntflight. As far as they were concerned they were
sertain that they were moving along the road to responsidble
selfegovernmente ‘The differences betveen a parliasent
and this council are small and «.s should not bde emphasized.
It 15 more like a parliament than it is unlike a parlianent.
¥e are to all intents and purposes a Parliament and likely
to beconme a yurlxn-nnt;’s asserted Mr, Leopoid Moore, the

man who founded the territory's first newspaper, the
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livingstone Maile. KHe deseribed those that were going to
be elected as a 'parlismentary slected ninority'.’g As
for the attitude of the Settlers towards the Africans we
can take the view expressed by one of five nominated
Settler representatives for purposes of estadlishing a
franchise and Constituencies Mr Ellis. He deglared, “The
pesition of the European settlers in this sountry ias such
that they must take unusual care S0 protect themselves, and
most also sdopt a parental and protective attitude towards
the mass of uncivilised and ignorant Natives among whon they
dwelle As the powers of the proesent gofbrn-cnt will eventua-
11y be handed ever to an elected government, I coneider that
it aust important that we would make one novw so that when
the Sime eonmes, the elected goverament will de such that 1t is
capable of protecting the eivilised Zuropean population as
vell as the backward Native populntion.'“e Referring to the
question of giving the vote to the Afriosn he said "1f we
decide that all races who uay happen to be BEritish subjects
are to be entitled to vote, we shall never be entitled to
recall that right, and this country will probably eventually
be contrelled by people vho are quite unfit to govern'."!
The franchise qualifieations restricted the vote to

42

British subjects = and because Northern Rhodesia was a

protectorate status shis completely disemfranchised the
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Africans who wers themselves British protected persons.
The same disqualification applied to a large number of
ecloured on the technieal ground that 'illegitimate ehildren
of British fathers, bors outside His Majesty's Deminions,
did not count as Brisish sudjects, though Africsns and
soloureds could beeome British sudjects on payment of a
toc'.“’

The vote was given to British subjects of tventy-one
years and over thess were also literacy and residential
qualificationss All intending veters had to fill the appli-
eption forn in Englishe They either had to have, an annual
izgome of at least 2200 or occupy a house or other buildings
wvithin the electoral area, vwith or without land, to the value
of at least 250, ownership of s mining claim of not less
than £250¢ The period of residence in the electoral dise
$rict varied in some ways but 6 months was the standard one.
Harried wonmen of not less than 21 years of age could obtain
the vote on their husband's qualifigations, An undischarged
bankrupt or a recently eonvieted crisinal may not de enrolled
as a veter, Persons vho held property under any systea of
‘communal or tribal cccupation' could not votc-“‘

Candidates for election were reguired to satisty

additional requirements such as thirty months residence in
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the territory during the preseding four years while convice
tion for a serious crine disqualified., Candidates were
required %o deposit £20 en nomination which was forfeited
if Candidate failed to poll one fifth of the votes of the

suscessflul candidato.“’

With the publication of these franchise qualifications
therefore, the settlers believed that they had completely
exsluded the mative from the vote and by implication from
pover. Settlers felt that they dwelt anmong 'masses of
uacivilized and ignorant nntivo-'“é and that 'there is not
one intelligent mative in the country’.“7 One Unofficial
member went so far as to say that ‘it seens to me to be a
well established faet that Europeans are the only people in
She world who are capabdle of exercising the right of
electioneses Nen~Europesn peoples ean only be represented
satisfectorily by some method of aominating Europeans to do

48

Thus, as far as the Unofficial menbers were concerned
| they did not think that the legislative souncil could
eoncern itself with Africanm affairs. Said Mr. Moore in 1927
'The Natives do not come into contact with this House. They
are governed by the people of this country; not governed in
the sense that they are legislated for by the people but



-601-

Shey are govermed by the people who employ thoa.“9

And o right from the deginning the White settler.
plans fer the African earried with them the stigna from
wvhich they were never excused, that of trying to foras a
White oligarehy like the one ia Southera Rhodesia. These utte-
rances sowed .. .okernal seeds of distrust ia the minds of
She Afrisan for the white motives.

The Imparial government on the other hand believed
that sen of all reaces were to be given equal opportunities
but 1a so far as this applied to Northern Rhodesia this was
to be done vhea the Africans were 'able to stand on their
feets' The orueial question wna~r-a113 vhen this was going
to happens The Africans wers to be kept in a permanent
State of tutelage . first by the British Government and
Shen by the settlers.

The Settlers believed that . = 4f they inoreased the
control of the legislature it was not going to be loag ;oforo
official eontrol in the legislature would give way to the
establishasnt of a responsidle government or in the alter
native amalgemation with Southern Rhodesia. These two aims
amalganation and Responsidble Governmeat were two main poli-
tical goals for the settlers for the coming decades.

Amalgamation of Nerthern Rhodesia and Southern -
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Rhodesia was not infact a nev subjects. In 1915 the
Chartered Company had put up proposals for the amalgamation
of the Swo tarritoriatsoo But the scheme had floundered
because of the opposition it met both in the North and the
Southe In the morth, the white settlers did not want to de
dominated by the iouth and as far as white Rhodesians were
concerned they did not want to be saddled with the'black
north',

During the 20's thc Settlers . revived the idea, but
up to 1930, the majority were still opposing the idea. In
1928 two members of the legislative council advocated for
snal ganation. Hr, Moore in reply to one of the speeches said 'The no- -
minated = member said it was preferable to be governed by the |
Government of a United Rhodesia tham from Dowmning itreet.
OfAconruQ. he kmowa. He must knows KEe has the God like
faculty of knowing everything. My experience is much more
limitel than his and I say you can do even vorse than Downing
Streets I $hink if there wus a chance of anything being
worse than Downing 3treet, it would be by submitting all owr
affairs, sad direction, to a United Rhodesia'. 'My opinion
18, he added, that (in a United Rhodesia) whatever money
is available will be spent where the balance of voting power

48, and that is not north of the anhosida.51
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Thus when the first motion propesing amalgamation
vas introduced &n the gouncil in Rovembder 1929, it was
supported only by its mover and aooondoé.’z The majority
of the Unofficials felt that the time was not ripe and as
a matter of faet they lhoped for self-government for Northera
Rhodesia and that amalgamation could ealy bde conaidoéid vhen
Northern Rhodesia would have made progress comparadle to .
that enjoyed by Southera Rhodesia. This confidenae of the
whites Sowarda responsible government was to be shaken by
an event which'overaight' shanged their opinion. In the
seantime however, the settlers in 1929 iuoronlod their Un-

official strength from five to seven.>>

The policy of imperial trusteeship in East and Central
Africa wes being tested by the British Government beginning
in the early 20'ss Ia 1923 for instance Lord Devonshire's,
White Paper, Iadians in Keaya stated: ‘'iis Mujesty's
Government thiank it necessary definitely to record their
considered opinion that the interests of the African natives
aust be paramount, and that if, and vhea, those iaterests
and the intereats of the famigrant races should conflict
the former should prevail. Obviocusly, the intereats of
the other sommunities, Zurcpean, Indian or.Arab must seve-

rally be safeguardedeses But in the administration of Kenya
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His Majesty's Governmeat regard themselves as exercising
a trust on Nehelf of the Africean population, and they are
unable to dﬁlosato or share this truat.\tha object of whioh
Bay be defined as the protection and sdvancesment of the

native rao.&.'sb

AS She tinme however this declaration was Scarcely

noticed by the settlers in Northern Rhodesia.

The immediate sequel to this Declaratiom would
appeer to have been pericdic conferenses detween 1925.1926

between East African Governors and some Northern Rhodesian

delegates for some kind of federatiom of their territories.
The final Conference being at Victoris. Falls in 1926 where
the delegates agreed that a Federation of their sountries
was quite 1uprnst1auhlo.55 However as a result of these
moves for a eloser asaociation in the Sast African terrie
tories, the British Government ia 1927 appointed a commi-
l:ien’s $o examine goneral issue and the questiom of

closer asseciation of Central Afriean territories. Under
the Chairmanship of iir Edward Hilton Young the Commission
reported that the strongest foundation of Eureopean civili.
sation aad Britieh rule was 'in the sise of the white commu-
nity which must always remain » relatively small island in
the aidat of & greatly prepondersnt Wlack population, dut
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in the establishment of a rule of Justice whioh will enlist
She loyalty of the mative people and strengthen their eonfi-
dence in British rule'.”’ 13 went on to declare that Zuro-
ponn'politiaal leadership would ‘never be secure until 1t
rests en consent and not on privtlagc."a On the actual
question of closer union itself the recomsendations aao;neod
to some fgrm of apartheid umder fmperial rule. It was envie
saged that both immigrants and natives would develop along
different lines loecal self-governing institutions ia their
Owii areas, vhile She isperial goverament would play the role
of an impartial earviter, ‘Our idea 18 that wvhile each pur-
sues 1ts own distinotive and netural line of developasnt they
may B¢ able $0 settle down Sogether in a single state without
the fear of a struggle for domination provided this is avai-
lable oa impartial arbiter to deeide issues om which there is
a soaflict of rasial intereats. It can be the destiny of the
Inperial Geverasent teo £ill this rolc'.59 The Commisaion
also suggested She formation of a Central authority in Zast
Afriea vhioch would look after the affairs of the countries
invelved, Though the ultimate ainms of trusteeship would have
made 1t possible for 'black and white some day to meet on
equal terms, intellectually, socially and sgonomiocally. and
that *the rasial and economic antagoniems Bay be merged in
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e community of interests whish will admit of some form of

free representative ;ovnrnlnutéo the ideal of aeparate
development was obvious in these recomsendations and 1t
would have been difficult to predict with gertainty as to
what was going te happen when this dual policy would have
been achieved, The settlers might have epted for the
logical conclusion of separate development and that is
independence for the different homelands as is happening
in 3outh Africa today.

AS a lower level this dual polisy was not substae
neially different from the theory of Indirect Rule. In
esasense the theory was for the a@vanoﬁucnt of African
pecples towards selfegovernment. Propounded in Lord
Lugurds book *The Dual Mandate in British Tropieal Afriea,’’
the theory became the gulding principle for British celonial
poliey in Afrieas Other colomnial powers such as the French,
the Pertuguese and the Belgians on the other hand intended
to tranafora their African soeieties and ultiaately produce
Africans who would be save their colour portuguese, French-

sen or Belgisns.

As for the British the 'Lugard Doctrine' was felt to

be the most effective way of governing the new possessions.
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And s0 in 1927 in Northern Rhodesia a conference of district
sonmiasioners snd adainistrators recomaended the introdustion
of Indirect "1.'62 As a result in 1929 the legislative
Council in Northern Rhodesia introduced the Kative Authority
Ordinance and the Native Courts Ordinance. The 3eerstary
for Native Affaire saide. 'The new Bili (Native Authority
Ordinence) introduces a more advanced form of native admi-
nistration, which gives to the Chiefs the management of
Sheir own affairs within their tribal areas, and it is

hoped it will preserve and maintain all that is good in
native Custom and tridal or.nnin;tiaa'.sJ The Native

Courts Ordinance om the other hand was introduced to esta-
blish eourts ia She tribal areas for the adjudication of
ainor ¢ivil and eriminal cases. The Order in Council of
1924 had established the High Goukt of Northera Rhodoaia.6~
Appeals would tie from native courrs to Magistrates' Courts
and (thereafter to the digh Court). There was also provision
for aypialins to the Privy coanctlsj. Finally in 1936, in
acoordanee with the Goverament's policy of exteading indi-
reot rule a aew Native Authority Ordinance was introduced
wvhioh brought Barotseland within the same administrative
aystem like other areas of Nertherm Rhodesia. And to eompe

lete this system of iadirect rule in 1928 the Mortherm
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Rhcdesia (Crown lands and Kative Reserves) Order in Counecil

was introdused set apart Native reserves for Atrieans.66

Vhat shook the gonfidenes of the Settlers towards
their esteemed goal of s¢)lf government was not the iatroe
duction of indirect rule as such. It is true that the
effect of the pelicy was fully appreciated at the tine.
Though it was intended to strengthen tribal adainistrative
struotures in fact howvever it tended to underaine then.
First of all, the policy infact encouraged African politie.
¢al consciousness. The development of ﬁho Copperbelt in
the 30's meant that thousands of Africans both men and
women would leave their homes in search of paid employment.
It was aleo from their wages that they were going to pay
their taxes: The concentration of verious ethnic groups on
the Copperbelt helped to arouse ifrican political conscioue
sness, and though the government believed that the Afriecan
vas not going to be a permanent feature of Urban life on
She contrary as a result of this soncentration of the Aifri-
eans 1in She new environments of the Copperdelt it became a
melting pet for African political aotivities.

It was not these sontradictions in the avowed systen

of indirect rule whioh ruffled the equanimity of the
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settlers, isportant as they were.at the beginning, but the
publication im 1930 of a report whioh .,OI‘d to eaphasize
once more the imperial responsidility over the Africans in
East and Central Afriea. Lord Passfield the Jecretary of
State in the Labour government issued im 1930 a memorandus
on British native policy in Last Africa which at that time
vas deemed to imclude territories north of the 3.:5031.67
The polioy on Native affairs which was adusbdrated by lLord
Passfield was in fact quoted from Lord Devonshire's white
Paper, Indians in Kenys, which has already been quoted.

In effect the the Hemorandum affirmed Eritish trusteeship
for native races in EKast Africa and the importance of
reposing wltismate political control in imperial hands
‘even if uwnofficial majorities were estadlished in the
local legislatures,’

This clearly meant that the Northern Khodesia
settlers will have to bde denied ultimate advance to self-
government which their counterparts in Southern Rhodesia
were enjoyinge The Northerm Rhodesian settlers were as a
result angered by these pecommendatioms 2nd a protest was
forvarded to the Seerctary of &tntn.‘a British coloniats
hold that the British Eapire is primarily concerned with

the furtherance of the interests of the British.race.’ . . .
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sand only thereafter with other British subjects and the
nationals of other countries in that orq.r'. They
continued "the matural trustees of barbarous and less
developed races are their civilised neighbours. The assu-
mption of Trusteeship by the Imperial Government is unoalled
for and inadvisable since that Government cannot know, as
do the white settlers in the ocountry living among natives,
the needs, the opportunities and the capabilities of races
wvho are as unknown by the Imperial Uovernment. Interfere-~
noe, directed by uninformed authorities, resident nmany
thousands of miles away in the relations and affairs of
white settlers and the African rn;ol can lead only to rese~
ntaent and antagonism? As a result of this protest a Joint
3elect Committee of Parlisment was set up which interpreted
the dootrine 'to mean no more than that the interests of
the overvhelsing majority of the indigenous population
should not be subordinated to those of a minority belonging

to another race, however important in itself’,

The Unofficials in the legislative Council rejected
the report and even the explanation by the Governor to the

Unctticiulusg

did not seenr to help matteras. Unlike im the
past when the Jettlers views on asmalgamation with Rhodesia

differed, with the publication of the passfield
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Memorandum the settlers were deterained to get rid of
solontal control so that they could contrel the affairs of
Forthern Rhodesia themselves. An independent obsesrver
might have been forgiven for thinking that Northern Rhode-
sia vas on the wedge of a drastic Change in native poliecy
a8 a result of the pasafield Memorandum - dut the truth
really wae that the memorandum itself was fraught with
sontradictions which made its implementation  difficuls,

But as far as the wnofficial members of the legis-
lature wers concerned they were detersined to oppose its
implementation if any, after all they were the people who
were in effect supposed to implement the prosposals and
their opposition was surely going to make matters very
difficult for the UGoverament. Hence with the publication
of the semorandum differences of opinion which the Settlers
aight have had over their future were cast aside and they
vere now set on the road to amalgamation of the two Rhode-
sias. Numercus resolutions during the coming years were
passed in favour of amalgamation., In January 1936, for
instance, the Northern Rhodesia Unofficials and represe-
ntatives of political parties in Rhodesia met at the
Victoria Falls and resolved in favour of 'the early amalga-

mation of Nerthern and Southernm Rhodesia under a
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sonstitution confering the right of complete self-govern-
-0:&.'70 This remained an article of policy for the White
settlers in both Nerth and South of Rhodesis until after
the deeond wWorld War when sircumstances seemed to suggest
that the British Gevernaent would never agree to such a
sshess and that perhaps an asseciation such as a Pederation
would be oonsidered. The sampaign for amalgasation whioch
vas finally abandoned in 1948 has beer well documented

olnoshoro71

and 4t is not the purpese of this paper to go
into its detalls,

But what were the Africans thinking all this time?
i1t is no doudbt true thast the ouly time the settlers ever
Seriously diseussed native affairs was after the publication
of the Pasafield Memorandum. And even then showing that
they hed nothing %o do with the native.’? The enly loue
voice vhich appesred to be in suppert vas that of Captaia
Brown, Hesmber for the Midland ileotoral Area. 'I ask you,
Why fear the mative? He is one of our greatest sssets.’”
The legislative counoil was not to adwit of Africans until
1954 and 4t was ouly in 1938 that the first member to re-
preseat ifriean interests was nominated. But ia reality
however the Africans were not dorasat., As early as the
1930's they bad begun to soncern Shemselves with the
affairs of the sountry, They began forming wWelfare
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assooiations where they diascussed their relationship with
the Europeanse These welfare assocliations were later to be
establiched all over the line of rail nnﬁ in 1946 a Northera
Rhodesia Federation of velfare societies was formed. And
in 1948 41t renaned itself the Northern Rhodesia African

‘ VA
Congress-with Godwin Lewvanika, a Losi moderate as its FPre-

O modeTAae » v )

sident. In 1951 the leadership was to bde teken over by Mr
Barry Nkunbuluo7~

In the meantise also the settler adsinistratioam,
partly as a.r.aglt of one of the recomsendations of the
Commission which was appeinted to probe into 1935 African
Copperbels itrike and partly as a result of comson sense
began to form Atgalnn representative bodies which kept the
administration i‘ touch in 80 far as African feeling vas
concerneds TFrom 1938 onwards Urban Advisory Counsils were
formed along the line of railes In 1943 the District Commi-
ssioner for Kitwe for instanse appointed Harry Nkumbula to
one of these souncils, Later thes¢ urdan advisory councils
vere organised on regional baa;- snd as a result regiocnal
esouncils (later to bde called provincial councils) were foramed
and the provineial councils were finally transformed inte
a national Cowncil which im 1948 was empowered to appoint

tvo representatives to the Northern ihodesia legislative
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Couneil,

All theme African inspired erganisations opposed
anal ganation with Southern Rhodesia. AS their meetings
resolutions were wsually made vhich opposed any amalga-
sation vith the Soush. )

Meanwhile in 1938 the Unofficial meabers in the
legislative Counoil were made equal in number to the offi-
cials by reducing the number of noainated official meambers
from four te Shree and by appointing for the first time an
Unofficial member te repreaent Africen 1htorontl.75 In
1941 the offieials were inereased by one again while the
elected unofficial members were also increased by 0.‘.76
In this way the balance betweea the officials and Unofficials
vas saintained. The Unoffieial strength wes further inerea~
sed ia 1945 when the number of nominated Unefficial members
vas increased from ene to five. And Shree of the nominated
were to represeat native tntorunta.77 This gave the Unoffi.
¢ials an ineresse ever the Unofficials., The Unofficials
vers $o inereass their strength further whea their nusber
vas raised from eight to tem and the nominmated five reduced
to four though twe of the four had to be Africsns. The
officials were also inereased fros five to .13.78 There
vas no doudbt that the unefficial element in the Northern

Rhodesia legislative Council were getting their share in
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She running of the sountry. Beginning in 1939 Unefficials
" began t0 sit in the Executive Council and even to hold
official posts and later on even bdeing l;l. responsidle to
the legislative coun¢&1o79

The Riodesis snd Nyssslsnd Reysl Coamission.

As a result of the conference in 1936 which took
place between the elected menbers of the Horthern Rhodesia
Legislative Council and by reprecsentatives of all political
parties in Rhodesia which resolved in favour of 'Constitu-
tion conferring the right 5: eoaplete ucif-sovornaont in the
interests, of 'sll the inhabitants' of both colonies' the
British Government appointed s commission in March 1938 to
enquire 'whether any and if so what, form of closer co-ope~
ration or association between Southern Rhodesia, Northera
Rhodesia and Nyssaland is desiradle and feasible, with due
regard to the interests of all the inhabitants, irrespective
of race, of the territories concerned and to the special
responsidility of owr Govnrult;t in the United Kingdom of
Great Britain and Northernm Ireland for the interests of the

Native inhnhttunta-'ao

The enormous task of the Commission cannot be over
emphasiseds The settlers looked at it as the one that vas

going to deliver them into a United Rhodesia where the



whites and the Children were going to lord it over the

Africans., The African fears were Junti{iod. They feared
that amalgamation would bring them under the same native
system like the one that wes operating in Southern Rhodesia.
They were aware that they could derive no tangible benefits
from such a Unione The settlers knev that though they were
using eeononmic arguments for the scheme the ultimete aim

vas to form a white oligarchy, im Central Africa which was
going to seek Dominion status from Britain and then have
nothing to do with the Africans., The commission itself

an torn between two conflicting theories. Segregation snd
trustecship. JSegregation was practised in Southern Rhodesia
wvhile in botk Nyasaland sad Forthera Rhodesia imperial res-
ponaibdility tor\tha aative peoples as a result of their proe
tectorate status sinply made the whole amalgamation scheme

anathema to them.

The Coamission inm its recommendations believed that
the three Serritories ‘will become wore and more closely
interdependent in all their aotivities and that identity of
interests will lead them soomer or later to political unity.
If this viev should commend itself also te your Majesty's
Government in the United Kingdom, we recommend that it
should take an early epportunity of stating its aceeptance
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of the principlo.”a1 The asceptance of amslgamation ia
principle vas consequently recommended although the Commi-
ssion expressed the viev that it should not be recommended
imnediatelys Cne of the reasons being that *the avowed
poliey of segregation (ia Southera Rhedesia) under the name
of Parallel Development, and the institution of colour bar
clearly stand 4in the vu:'.ea The Conmission failed to reco-
umend either wnification of the territories or Federation.
As a practical atep the Commisaion recommended the ereation
of a Central African Council which was going to comsclidate
co=operation bYetween the three territories and theredy open
the vay for emalgamation. In 80 far as Northern Rhodesia
was conserned the Commission recommended Unofficial majority
in the legislative Council and parity between Unofficials and
Officials in the Executive Council,

In the Horthern Rhodesia legislative Council debate
of 6th June 1939 the Report was condemned vehemently by the
Unofficialss The Commissions ressons for rejecting amalga~
sation were felt $0 be Unconvincing and the leader of the
Uaofficials, 5ir Leopeld Moore, declared 'I simply dismiss
the White Commission as a waste of time and money by slot
of mea who did not kmow what Shey were doing, mever should

have been sent out, were badly selected, and quite unfitted
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for the Joi'«a’

The outbreak of the second world war shelved the
question for a while but before the end of hostilities
Colenel 3tanley, Secretary of State for the Colonies said
in the House of Commons that the lritish Govermment had
‘after sareful consideration the smalgamation of the
territories under existing sircumstunces camnot be regarded

as prccticlhlo.'8~

With the question of amalgamation rejected by the
British Governsent the Uneffioials in Northern Rhodesia
appeared also o bde shanging thelr original demands.

Though there were still ealls for amalgamation and respo~
asible goverament for Nerthera Rhodesia, a numder of the
Unoffioials netably Gere Browm and Rey Welensky had shifted
their ground somewhat and mov begen to support the idea of
Federation. secondly the attitude of some of the Uneffivials
to the Africans was shanging: 'I am convineed the African

1s right vhen he oppeses Amalganation with Southern Rhedesia
....'a’ declared Jore Brown. 'I stand back te no ome in my
desire $o ses the Afriecan progress. If the enly distinstion
between the Africsn and curselves is this question of educa~

tion, and far more capable people than myself suggest it is
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tﬁcu it is a 4ifference that will dilappoar’86 said Sir Roy

Welensky.

It was therefore aot swrprising when Sir Roy
referring to a trip where a Horthern Rhodesian delegation
was going to make to Loi«ou sald 'We do want an opportunity
of discussing the Yederation issue with the Secretary of
state for the colonios'.a7

Aﬁ about the same time the Nationalist Party in
South Africa ¢ame t0 pover. It was coumitted to a poliocy
of apartheid and $o eut 3outh Africa’s links with Britain.
Thus from the majority of the settlers' point of view there
vas need for a strong state in “entral Africa which would
act as a Wulwark sgainst Afrikaner expsnsionisa,

And 80 when 4t was slear that amalgasation would never
be ascepted the idea of Federation was suggested. In so far
as it related to Central Africa the idea was not a new one.
Both the Hilton Young Commission and the Bledisloe Commi~
ssion ind. sons resommendations sbout Pederation dut the
schems was not accepted decause of the constitutional diffee
rences in the three territories., But the idea of Federation
was nov oonsidcr;ﬂ attractives Britais could still retain
her imperial responsidility in relation to the two
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protectorates of Northern Rhodeaia and Nyasaland while

the Federal Government would look after the econonic inte-
rests of the three territories. As & result of these
8oiugs - on a Conference vas arranged in February 1949 in
vhich the three territories were invelved to look at the

question of Federation,
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CHAPT:R XXX
ONSTITUTIONAL CHANGES 1948-1

African Affalrs
Up until 19481 Africans in Northern Rhodesia had no

direct representation in the legislative council. In that
year two Africans selected by the newly formed African repre-
sentative council from among its members were appointed to
the legislative council by the Gov,rnor by instrument under
thc‘public seal and they were supposed to be persons not
holding any office of emuluments under the ocrown in the
torritory.a And as we have seen it was only in 1938 that
provision was made for the representation of African inte-

rests by a nominated unofficial member.

The problem of African representation by Africans or
as the administration would have liked to call it-native
lecal governmentewas initially taken care of with the for-
mation of Native Authorities in the rural areas, the result
of which was the enactment in 1929 of ordinanou3 for the

proper and organised ruaning of African affairs. Ia 1936
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the Horthera Rhodesia Native Courts Ordinance was introduced
vhich defined the jurisdiction of native courts. This system
of native administration did not apply to Barotseland. In
Barotseland with the successive treaties entered into during
the early twentieth coutﬁry betweon Company officials and
Levanika a different political orgsnisation operated. The
Paramount Ghiif and his cqngcil formed the legislative,
Jidieial and ox»cﬁtivc.body Qnd it was only with the enact-
ment of the Barotse Native Authority Ordinance 1936 and
the Barotse uativc‘Coﬁrtl Ordinance of thi same year that
the system fell under the direot supervision of the Central
Governaente In this system appeals would then lie from the
Superior iativo'nuthority-i;o. the Paramount Chief and
councileacting in its judicial capmcity to the High court.k
This, as the administration hoped, would herald a aystem of
indirect ru}e which would guide Africans towards running
their own affairse But in Northern Rhodesia new faotors
began to surface which made the Native Authorities less
suited for the effective administration of Africans. In
their quest for paid labour Africans left their homes to
look for employment and with the developument of the Coppere
belt in the late 20s'and hence the establishment of indus-

trial Conyroo Africans found themselves in these areas thus
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veakening the tribal organisations., Lord ailey was to

write 'Northern Rhodesia will provide a significant test
of the question whether native amuthorities are able to
maintain the respect and interest of a population which is
subject to the powerful influence of industrial and Urban
life.*?

It therefore became imperative to devise some
alternative systesm for cousulting Africans outside the

traditional native struocture,

In 1936 the newly elected member of the Legislative
Counecil for the Northera Kestoral Area, Liet-Col. Stewart
Gore-Browne asked in the L’gialativi Council, whether there
was an adequate system of native representation and consule

tation on matters that affected tho-.s

'The question of ultimate native representation

and immediate native consultation is one which is exercing
a great many people', he saide He told the Legielative
council that he had bdeen addressing a meeting of Africans
on the possible amalgamation of the two Rhodesias. One of
the Africans in the meeting wondered why Africuns were not
consulted on the matter, When Gore«Browne asked how this
could be dome the Speaker sugzested that Chiefs oould Speak

on behalf of the poople, but twenty others in the room said
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'No, they cannot talk for us, they do not know what they are
thinking, they do mot know anything about ite'’ He them said
'I am glad you brought this up and nnkad‘nc this question,
because this is examctly what a lot of us want to know, and
if you could suggest how native opinion could be consulted

ve would be very glad to hear 1t'.8

Fundamentsl Changes were thus occurring in the
attitudes of the wnofficial members towards the Africans.
No doubt the mejority of their views stil! asmacked of pater-
nalistic benevolence but there was now an unavoidable
realisation that it was noccsaury_to consult Africans them
selves and Gore-Browne took a leading part in this. 'The
only solution to the problem s«¢ is to admit frankly that
we regard the native races as our partners, potential parte
ners if you will, junior partners far as for ahesd as it is
possible to look, and to frame our native policy accore ..

dingly's?

Thus the Government realising the need for -
consultation of African opinioneparticularly the urban
Africans' needs, began to establish a system cf tridal
elders' advisory councils which were later extended to all
the mine compounds on the ooppnrbult.1° Later, native

- advisory councils which were finally called Urban advisory
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Councils, together with Native Urban Courts were instie

tuted/"! The functions of those organisations were to act
as Channels of communication from the Goveramsnt to the
people and Vice versa. Membership of the Councils werse
partly elected by the tribal eldera® Councils and the boss
boys'ewhich were asome kind of *little trade unions'
appointed by the Mining managements and partly nominated

by the District Commiasioner.

Thies step was taken further in 1942 when Colonel
Gore-Browne put specific propossls before the Legislative

Council12

for extending the system of urban advisory
councils to all the urban aremss in the Copperbelt towans,
and for the inauguration of native provincial councils
composed of members elected by the African Urban Advisory
Councils and the tribsl native Authorities, Although they
were regarded as purely advisory, Gore Browne saw them as
assisting the Provincial commisasioners and representative
or representatives of African intereets in the legislative
council for a general discuseion of political issues with
Africans, Though Gore Browne had obtained the support of
both the wnofficials and the officials and though again on

general they were sympathetic but during the debate
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-questions were asked as to the actual operation and effest
of the proposcd measures. wWas Gore Browne expecting too
rapid a change? One of the Unofficial members, Major Mckee
for the Midland Electoral area raised questions which once
again bdrought to the éurtaoc the bogey of the Settlers,.

'I think some people will ask where does this lead to'; He
went on to aay that though many Zuropesns would have no
objection to native progress, they feared it might have
effects detrimental to the contended rights of the Zuropean
AConnunicy. But on the other hand member of the Northern
Flectoral area tre Holand velensky sald that the country
should expect direct African representation in the legis-
lature eventually: meanwhile if the system of provincial
coungils would make the aystem of representation dy a Luroe
pean more effective them it was tne duty of all the members

to support the propoul.ﬁ

Uonseguently the motion was
passed without a divisions The Regional Counecil, Westera
Province, held its opening session at Luanshya on the 20th

of December 19#3.1“

The meetings of these bodies following their
formation proved quite usefuls They infact provided a
common meeting pround for the up coming intelligentsia and
the traditionasl Chiefs and as a result there was a gradual

transfornation of the native local governments along more
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representative trends. The councils used to sit under the
Chairmanship of the Provincial Commissioner though in 1945
it was found necessary to hold preliminary sessions under
African Chairmanshipe Often too the Secretary for native
affairs and District Commissioners including Gore Browne
himself attended, Because of the progress that was being
made with the provincial councils plans were underfoot at
about this time to form an African Representative Council
for the whole territory which was thus formed in 1946, The
members of the African Representative Council were elected
by varic.as prrovincial Councils and there were also four
appointees of the Paramount Chlef of Barotaeland.15 Though
their role was purely advisory the Government entrusted
them with the role of scrutinising Bills.which were likely

to affect African Affairse.

'It is not your functiorn to make the laws of the land
but you will have a hand in the shaping of those laws which
affect Africans and it is for that reason that draft legis-
lation will be submitted to you’16 explained the Acting
Governor of Northern Rhodesia gt the first session of the

African Representative Council,

Yet the importance of these bodies in the Constitu-

tional development of Zambia cannot be over emphasized.
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Their procedures were modelled on the Legislative Counocil.
The African Representative Council itself had the sole
prerogative of nominating Africans to the Northern Rhodesia
Legislative Council, 1In this way the Africans were contri-
buting albeit in a small way to the Growth and development

of experiments in Constitutioaal development.

True they were administration sponsored bodies, and
perhaps from the Government's point of view it was intended
that the Chiefs and the rural representatives would, with
their conservative views and their disdain for reform
contain the urban members of the councils But as their
contributions were to show they opposed the administration
on their political hobbyhorses amalgamation, self government
and finally federations, Their members in the Legislative
Council spoke with vehement conviction against the political
changes which the settlers were trying to introduce. And
as Hall points out17 *the administration began to asponsor
a system which was to undermine its hallowed doctrine of
indirect rule and apeed the penetration of tribal areas by

modern nationalistic thinking'.

However the penetration of the whole country by

modern nationalistic thinking was to be provided not by

administration sponsored advisory bodies but by organisations
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formed by Africens for African interests. These were tho‘
welfare associations which sprang along the line of rail
starting from Livingstone up to the Copperbelt during the
early 308s They drew their inspiration from the Mwengo
Welfare Association which was formed in 1923 in Northern
Provinee18 which in turn was inspired by the Nyasaland
Native Associations in Nyasaland. In 1946 the Northern
Rhodesia Federation of Welfare societies was formed which
sought to bring into one umbrella the various welfare
socleties in the country and in September 1946 the Federa-
tion of Welfare Societies held its annual Conference at
Munali dcpool in Lusaka and before the Conference broke up
it renamed the Federation of Welfare Societies the Northern

Rhodesia African Congro-a.19

The delegates resolved that they would no longer
consider Gore HBrowne as their representative. This was a
reaction to his statement in the legislative Council on
twvelfth January 1943 asking for Responeible Government. The
delegates condemned 'responsible government, amalgamation
and federation and demanded that Northern Rhodesia should be
'declared a Frotectorate in the tru%t aense of the word and
that the misleading name of 'Northern Rhodesia' be cshanged

to 'Queen Victoria's Protectorate.' Even the African
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Representative Council during its meeting in 1948 opposed
the granting of responsible government to Northern Rhodesia
and demanded that there should be on both the Legislative .
and Executive Councils equal African and European Unofficial
representation and that African Representation by nominated

Europeans should be abolishadozo

In this way therefore, the interests of the two bodies
though nurtured in different circumstancee became identical
when pitted against the drive for European Self-governnment,
amalgamation and finally federation. These African bodies
were able to organise effective opposition against European
designs for control of the Constitutional development in
Northern Rhodesias This became evident in 1939 when the
Bledislee Commission was touring the country., Africans in
the northern territories were unanimous in opposing any ties

to Southern Rhodesiae

'There is no contesting the fact taat a very large
number of the natives of this territory have worked in __ . -
Southern Rhodesia and have an intimate knowledge of condi-
tions there, and that though their views may not have
been formed with the clarity of a jurist or the profundity
of a politieal philosopher, they were held nonetheless

stoutly and they were unanimously opposed to amalgamation
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with’SOuthern Rhodesia.'a1

Thus the importance of these African Sccioe
political Associations eannot be overomfhasized in the
constitutional development of Northern Rhodesia., It is
important to place them in the proper setting in order to
facilitate understanding of subsequent forces, The African
lenresentative Council for instance remained responsible
for the selection of African members of the legislative
Council until 1959 when Northern Rhodesia held elections
under one oX a series of some of the most complicated
constitutions ever devised by Britain for any of her depe-~
ndencies. In so far as the Afric#n National Congress was
concerned, (as it becsme in August 1951)22 as a full-fledged
political movement for Africans in Northern Rhodesia it was
responsible for putting up Constitutional proposals for
1958 Conatitution. Though the majority of its proposmals
were not included in the Constitution, the proposals provide
a useful metewamd by which to gauge the rapid Constitutional

awareness of the Africans in the territory.

The thrust of this paper therefore is that we cannot
understand Northern Rhodesia's Constitutional development
in vocuo but that to understand the manner of its development

it is important to look at the social and political forces
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which conditioned its development and as Davidson aayaa3
when he referred to the forces which shaped the Northern
Rhodesia Constitution 'it is necessary to know the aiums of
the individuals and social groups who have worked within
the framework which it has provided, and this necessitates

the study of far more than purely Constitutional matters,'

Euronoan DeveioEment

As we have seen by 1948 the Unofficial members of the
Legislative Council were inoreased to ten while £ho official
members remained at nines Two Africans were appointed to
represent African interests for the first time, while two
other representatives of Africam interests remained Buropean.,
Though this gave the Unofficial a majority over the officials
it was aetill poassible for the Governor to command a voting
majority in the council by using the votes of the four repre-
sentatives of African interests in the support of his measures,
The Unofficiels on the other hand regarded the 1945 and the
1948 Constitutions as conferring on them the responsibility
to control the legislature provided they were unanimous and
dore~Browne was elected leader of the Unoffiocial members'
Agsociatione All these measures were viewed by the Unoffi.

cials as bringing close the day when responsible government

would be given to them.
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In so far as the executive council was concerned)it
was not until the out break of the war that Unofficials
were admitted in its ranks. In 1927 Unofficials in the
Legislative Council had demanded representation on the
council but this was not accepted at the time. The Ble-
disloe Commission had suggested parity on the executive
council between officials and unofficials. With the advent
of the 1939-45 war Unofficials were appointed to the Exe-
cutive Gounoil.24 These changes also made it possible for
Unofficials to be given sdministrative posts. But at this
time, though there were unofficials on the executive
council Officials dominated the policy making body and
responasibility for every government department was still
with the officials. subsequently four Unofficial members
of the legislative council including one of the Europeans
nominated to represent African interests could sit on it.
These Changes were brought about as a result of the 1948
Constitutional Changes. Under the new arrangements the
views of the Unofficial members were to carry the same
weight in the Executive Council as they did in the legia-
lative council subject of course to the overriding powers
of the Governor. And the Governor was replaced by the

Speaker as President of the exectitive Council.
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This position was clarified in April 1949 when an
official statement was issued by fha British Colonial
Secretary Creech Jones, who was viait;ng»Contral Africa at
the time. 'The conclusion reached in the London discussions
last July eee should be understood to mean that, without
prejudice to the Conatitutional position of the Executive
Council, the Jovernor will accept the advice of the Unoffi-
cial members of the Executive Council when the four Unoffi-
cials are-unanimoum. except in cases where he would feel it
necessary to use his reserved powerafas Earlier in November
1948 the Governor had a,ppointed26 Member for 3outh Western
Electoral area Mre GeB, Beckett as member for Agriculture
and Natural idesourcess Though the British Government conti-
nued to reassure the Africans that thei: interests would not
be subordinated to those of the settlers, these concensions
which were being given to the Settlers could point to no - - ;
other conclusion other than that the Unofficials were
increasing their political powers. By the Northern Rhodesia
Legislative Council (Amendment) Order in Council (No. 2) of
19&827 the Governor was reserved the right to address
council at any time when he tihought fit and the duration of
the council was extended frod a period of three years to
five yaars.28 After 1954 all the four Unofficial members

were given portfolioses Northern Rhodesis was therefore
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slowly evolving a lMinisterigl systems The Executive
vouncil wes thus responsible to the Governor and the legis-
lative for the administration of the Government departments
within their portfolios., They would therefore appear to
haeve formed in effect a Cabinet and the principle of collec-
tive Cabinet responsibility applied to the decisions of the
Executive vouncil subject of course to the Governor's re-
served powerse at this time all members oy Government used
to sit on the same side of the legislative Council and in
effect coastituted a kind of Government front bench, All
these Chonges were brought about by the ﬁorthern Rhodeaia
(Legislative Council) Amendment Order in Council 1952. The
Legislative Council now constituted of a Speaker, four ex
officio members, four nominated officisl members, two nomie
nated Unofficials appointed to represent African interests.
There were also twelve elected Unofficinl members and the
number of African representatives was increased from two to
tour.29 The ex officio members consisted of the Chief
Secretary to the Government, Attorney General, Financial
jecretary and the Jecretary for Native Affairs.30 The four
African members were P, Sckota, S.He Chileshe, R.M, Nabulya-

to and LeHe Ngandu.

It must also be borne in mind that by this time
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Federation had been introduced in Central Africa, African
opposition to it having been ignored by its protagonists.j1
The settlers therefore reached their highest atage in poli-
tical developuent and were quite confident that the next
round of Constitutional changes would usher in responsible

government.

In order to comnsolidate their position the Unofficial
members of the Legislative Council had formed themselves
into an association c¢alled Unofficial members' Association
and the Chairuan of the association was given precedence
in the Zxecutive Council Sitting immediately behind the

Chief secretary,

Mention has already been made of the fact that in
1953 Northern Rhodesia became part of the Federation of
Rhodesia and Nyasaland. Federation was simply imposed on
the Africans despite their vehement and seasoned opposition
to it. The British Government and settler protagonists of
Federation tried to Justify it on economic grounds but the
africans knew very well that what the settlers hoped for
was to gain dominion status for their creation and thus
transforn the Federation into democratic White oiigarchy
and thus place .fricans in perpetual subjugation. The

struygle Ly the ..fricans of the Centrul African Federation
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is discussed in the next Chapter. ouffice to mentiom that
though the British Governuwent had succumbed to settler
pressure und that Federation had been introduced and that
though the Federation Constitution stipulated that no change
would be made to the set up until after the Federal Review
Conference inu 1960, the British Colonial Cffice was loath
to reliquish its ultimate Contrcl of the territory. The
upshot of tiis arrangement was that the territories,
particularly the lorthern ones were able to develop consti-

tutionally along their chosen paths.

In wortuern Rhodesia therefore it can be argued that
the 'Campaign against rfederation éavc Africans an opportu-
nity to play a major part in nationalist politics.‘32
Though perhaps it is true to say that 'federation period
marked the highest point of the ‘protest' movement against
vettler domination and at the same time gave birth to a
truly nationalistic movement, nevertheless in its original
form it was esseatially a protest movement which placed
Africans in a defensive position and therefore at the time
it was difficult for thew to dewmand African 23elt’.gcnrearnxru.a»nt;.""33:3
And although the african National Congress had made several
proposals beginning in 1954 for its representation in the

iegislative Council it was not until 1956 following the passing
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of a motion in the Legislative Council to the effect that
Constitutional talks should begin during the first quarter
of 1957 and that the proposed Constitutional Changes shaﬁld
be anncunced in early 1958 that Congress grasped the opportu-
nity to put constructive proposals involving prarity of repre-
sentation and an equivocal demand for universal adult
8uffrago.3“ A8 a matter of fact these Constitutional Changes
were taking place at the same time in the Federal Constitution
itself and vouthern Rhodesiae. Im May 1956 the Southern Rho-
desia Governnient had appointed a Commission under the Chair-
manship of sir Robert Tredgold, to invostisato a new fran-
chise system for the colony 'under which the Government is
placed and remains in the hands of Civilised and responsible
people.' The Tredgold Raport35 was published in March 1957,
The recommendations were based on s Common voteré roll with

a higher and lower franchise qualification.

The Constitutional Changes in Northern Rhodesia
started in 1957 slso resulted in proposals based on the
Tredgold twoetier pattern, wheii Colonial 3ecretary,
Lennox Boyd, published the British Government's Scheme in a
White paper in Jeptember 1958.36 However in the Northern
Rhodesia proposals in addition to Special and Ordinary
voter's rolls there were also Special and Ordinary Consti-

tuencies.
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(iii) The ¥Franchise

The Northern Rhodesia Constitution of 1959 prescribed
voter's qualifications and disqualifications. But before
we examine the actual provisions of the 1959 Constitution
it is proposed to examine the franchise laws since 1924 when
Northern Rhodesia became an Imperial Frotectorate. These
voters qualifications will up to 1959 reveal the dominance

of the iuropean ilectorate in the Control of the legislature.

In 1918, the Company agreed to the formation of an
Advisory Council for the settlers. TheﬂAdviaory council had
neither lesislative nor executive functions but the members
could 'discuss with the administration any question affecting
the White inhabitants of the territory, and draft legislation,
the promulgatien of which was not urgent in point of tiwme,
could be submitted to it for observetion'. Though the Advi-
sory council had no legislative functions its five Unoffi-
clals were electeds The Franchise was limited to White male
adults who were Britiah aubjeoga and over 21 years. They
must have been in reeeipt of a ﬁalary of not leas than £150
a year or who had property of no less value., The effect of
these qualifications was not only to deny: frantiise the

Africans but also white women of British stock.
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In 1924 with the coming of Protectorate status the
Advisory Council was transforuwed into a Legislative Council.
The qualifications for voters and electors were made by the
Council itself. Genarally speaking there were no signifi-
cant changes in the franchise from introduction of crown
rule to the 1959 Constitutionealso known as the Benson
Constitutions Up until 1959 a voter had to be a British
subject of 21 years of age. There were also means of qualiQ
ficstionse The voter had to have a house or other building
within the electoral area to the value of £250, or a mining
claim of not less than £250., an income, wages or salary at
the rate of i200 per year. The Period of residence was 6
months in the electoral distr1c£ but there was later added
the requirecent that a voter should have resided in the
electoral district for which registration is sought for an
additional period of three months. There were also literacy
qualificztions the voter was required to register in English

without assiatanc¢.37

tuite apart from the fact that the voters needed to
be British Subjects these high income and property gualifi-
cations effectively barred Africans from exercising their

right to vote, 0
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(iv)The 1959 Constitution

As a result of the anncuncenment in 1956 that Consti-
tutional talks should begin early in 1957, the Governor of
Northern Rhodesia 5ir Arthur Benson accordingly held discue
ssions with individual members and with leaders of other
political organisations, The lorthern Rhodeaia African
National Congress was also included in the talks. HNkumbula
and Kaunda thus mef the Governor in February 1958. The
African Times reported *this ie the first time in the ten
year hiatory of the African Congress that the Governor of
the Territory has received its leaders to discusa political

natters,

Ohviousiy this was an important stage in the political
and Constitutional development of Northern Rhodesia. The
fact that the Jovernor saw it fit to ask the African Politi-
ciana for their views on the kind of Constitution Northern

Rhodesia was going to have marked an important milestone.

The Congress leaders told the Governor that until
1964 the Africans were prepared to accept = BlackeWhite
Parity in the lLegislative Council and to allow Zuropeans to
have a 7 to 3 majority in the Executive Council. The leaders
als0 demanded that the principle of 'One Man Cne Vote' must

be introduced at onces They proposed that a Speaker appointed
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by the doverncr, 35 Zlected members, comprising of 21
Rected Africans, 14 rlected Luropeans ana 7 nominated
Officials making 21 ifrican members and 21 Europeans., As
regards the ixecutive Council, the African National Congress
proposed a Uovernor as Fresident, 3 African Elected members,
3 Luropean Elected mombers and 3 European officials, This
gave the European a majority of 7 in the exscutive counc1139
but the proposals were rejected on grounds that Europeans
might paralyse the Government if the plan was accepted.
*Are you implying, Your Excellency, that for our demands to
be met wc have to be in a position to paralyse dovornment'qo

asked Mr Kaundae

The United Federal Farty on the other hand made
proposals which were similar to those in the Federal Llecto-
ral Act and also eimilsar to the Government proposals. The
United Federal Yarty recommended for instance that the number
of officials in the legislative council should be reduced
from eight to aix and that the leader of the legislature
should be an ordinary elected member who should also preside
over the executive Council, The Party also demanded Unoffi-
cial majority in the lLegislative Council. The Party also
eade liberal' gestures by agreeing to the enfranchisement of
the British Proteoted persons and that the number of African

members should be increased from four to eight snd that
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there should be one seat for an African in the executive
Councile Frinally the United federal Party recommended a

two tier common roll with high qualifications for the Upper
roll which would be exclusively for whites and lower qualie-
fications for the lower roll which could cater for the black
majoritys The Party also recommended thut the territory
should be divided into fourtesn Constituencies distributed
along the line of rail and eight Upecial constituencies

covering the African Reserves and Rural arean.41

A8 it turned out the Government's proposals when
pu.lished were on the lines of the United Federal Party
Proposalss Hejocting the African National Congress parity
propoeals, the Jovernment White paper said 'parity in the
Constitution ¢ould not but consolidate and perpetuate a
racial outlook'.“a The Government felt that parity of re-
presentation would undermine its hallowed object that
'political parties should develop on non racial lines and

that politics should cut across race.

This policy of noneracial politics first found
expresaion in what came to be known as the Moffat tesolue
tiona which were made in the lLegisiastive Council of Northern
Rhodesia on 29th July, 1954 and upon which the Government

now based its policy for Constitutional Changes.
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The Resolutions were that

(a) The objest of policy in Northern Rhodesia must
be to remove from each race the fear that the other might
dominate for its own racial benefit and to move forward
from the present system of racial representation in the
territorial legislature towards a franchise with no sepa-
rate representation for races.
(B)  Until that objective can be fully asrieved a period
of transition will remain during which special arrangements
in the Legislative and Executive Councils muat continue to
be made 80 a8 to ensure that no race caﬁ use either the
preponderance of its numbers or its more advanced stage of

developnent to dominate the other for its own racial benefit.

(e) During this period of transition, ipecial legislation
must be in force to protect, to the extent that may be
negessary, the interests of either race. Hesnwhile the
Council notes and agrees with the statement of the Secretary
of atate that it is the duty of Her Hajesty's Government to
ensure that on gontentious issues the balance is feirly held.
(d)  Jvery lawful inhabitant of Northern Rhodesaia has the
right to progress according to his character, ability and

industry without distinction of race, colour or creed.

In the Government recommendations it is intereating
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to ses how important things were said but which later events
showed the Government never ¢onsidered seriously. For
instance while affirming the view that “the new Constitution
must win the confidence of all the peoples of Northern Rho-
desia' and that 'no system that leaves any substancial
~ection of the poopia labouring under a justifiable grieva-
nce cany in the end prevail, because government muat ulti.
mately rest on the Consent of the govornod‘43 the Government
did not hesitate to reject the African National Congress'
proposals out of hand thus ensuring that the Constitution
was not going to be durable. In the event as earlier pointed
out the Governor rejected Congres$ demands and patterned the

new Constitution on the Federal Party's Proposals.

There was to be a two tier Common roll with higher and
lover qualifications and a legislative council comprising
the Speaker and thirty mm!awrs.L’“‘+ This represented an
enlargement of the previous Legislative Council from twenty-
8ix to thirty members, twenty-two of whom were to be elected
Members six officiels and two unofficial nominated members.,
for the purpose of returning elected members to the Council
 Northern Rhodesia was divided into twclvu“slelaotoral
distriocts comprising mainly urban Zuropean areas and six&é

electoral districts covering mainly the African dominated

areas. There were to be two electoral districts covering
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the same area as the twelve electoral districts and there
were to be two other electoral diatrictp covering the six
special constituencies, Deapite the Governments avowed
noneracial approach to the political problems of Northern
Rhodesia, in effect this insured that the twelve ordinary
oonstituencies and the two reserved Europeans Constituencies
would return fourteen Luropeans and the six Special and two
reserved Con:'ituencies for Africans would return eight
Atricana.&7 inere were to be four ex officic members omprie
8ing the Chief secretary, Attorney deneral, Minister of Fina-
nce and Minister of Native Affairs. The Royal Inatrnotionggi
of that year issued by Her Majesty in Council to the Jovernor
of Northern shodesis made new provision with regard to the
vonstitution and procedure of the executive Council and modi-
fied certain proviuions of the earlier Koyal Instructions.
The executive Couicil was now to consist of the four ex offi-
cio uembersfﬁa 41 addition there were to be such other mee
mbers who were styled for the first time as Ministers who were
to be six in nunmber and who were appointed by the Governor by
Instruction under the public Jeal of the Tarritorij)and these
were to hold office during her majesty's pleasure. In the
1959 Constitution the practice of appointing two Huropeans -

for African interests was discontinued,
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The Northern Rhodesia (Legislative Council) Order in
Council 1959 provided for substancial Changes in the franchie
se. The British-Government's view at tﬁis time was that
politics should develop on party as opposed to-racial lines
though the British Government iﬁsisted that any move towards
a ‘none-racial' Jociety had to be a geﬁtlo 0n0§17 The effect
however of the Changes in the iranchise were to secure a
suitable balance in representation between Afripaps and
EurOpeané. Tthonstitution insured that both races were
represented by a member of their own race in the legislative
Council;%BThus the Legislative Council was in effect divided
along racial lines., The immediafe effect of the Changes was
that the elected members had a majority of twenty out of
thirty seatss Therer was a reduction in the number of offi-
cial members and there wzs an Unofficial majority in the
executive Councile With the United Federal Party having a
majority in the executive Council and the legislative Council

cabinet government and party control were appearing.

The “lections were based on common voters' roll and
qualified franchise, There was an inorease in the number
of African voters and the Changes gave the Africans the
opportunity torqualify for the franchise but the Luropeans
were assured of ultimate control because the votes of the

Africans in the Ordinary Constituencies and the two reserved
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wuropean Constituencies were devalued by 333%« This in
effect meant that once speclial voters ;cached 33.% in the
Ordinary Constituencies and the reserved Luropean Constitue-
ney the extra votes would be of no value until the Africans
could meet the raised franchise qualifications prescribed
but because of the high educational and means gqualifications
this would not be attained by Africans. In the six Special
Constituencies on the other hand and the two reserved Afri-
can Constituencies the Special votes were of equal value .
with the ordinary votes and because of the preponderance of
European votes these were bound to return Africans who rew
presented mainly European opinion. The Legislative Council-
at this time could legislate on all matters except Constie
tutional ones which did not fall under the Federal Control,
All Laws passed by the ic.islative Council required the
Governor's assent.55 The Governor had powers though to

legislate independe:t of the cuunc::l.]..sl+

As f'r as franchise qualifications were required all
voters?5 were required to (a) be either a citigzen of the
United Kingdom and Colonies or of the Federation or is a
British Protected person by virtue of his connection with
Northern Rhodesia (b) have resided in the Federation for two

years and in the Constituency of registration for at least

three monthss (c) be at least 21 years of age and (d) is
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able to complete in snglish and without assietunce, the

application for registration as a voter and has an adequate

knowledge of the inglish language,

In addition there were 8eparate qualifications for
Ordinary and ipecial voters, For Ordinery voters (a) an
income of not less than £720 pPer annum or ownership of
property worth £1,500 (b) a primary education and either
an income of £480 per annum or ownership of property worth
£114000 or (¢) four years secondary education and either
an incomwe of 2300 per annum or ownership of property worth
£5003 Certain categories of voters were exempted from the
above requirerents provided they satisfied the general

requirements

(a) linisters of religion who had undergone
certain stipulsted courses of training and periods of ser-
vice in the ministry and followed no other profession or
gainful occupation,

(b) Members of certain religious bodies with two
Jears secondsry education who had been in the services of
their religious body for four yeura and followed no other
profession or gainful occupation

(e) <Chiefs recognized by the Governor or those

certified to be of equivglent status in Barotseland
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(d) The wife (but only the Senipr wife of any
Polygamous marriage) of any person who was qualified as

an ‘ordinary! voter. o0

The Special voters on the other hand needed to have
an income of £150 and property worth £500 or alternatively
an income of £120 plus two years secondary education. In
addition the following Class of perscns were entitled to

register as .pecisl Voters,

(a) Pensioner in receipt of a monthly or annual pension
earned after twenty years service with one employer,

(b) Headman or hersditary councillors ;f two years'
standing who were recognized by.their Chiefs, provided
that they were perforuing this office without pay. 1In
order to qualify for this privilege the headman had to be
in charge of a villagze wiich had an unbroken existence
since 1924 or contained at least twenty-five tax payers,
(¢) The wife (but only the senior wife of any polygamous
‘marriage) of any person who was qualified as a'special!

voter, 57

In addition to those voting requirements every
'pecial! gundidate standing for election was required to
obtain a certificate from two thirds of the Chiefs recog-
nized by the Governor in his constituency that those “hiefs

5
have no objection to his standing as a candidate. This
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provision was particularly resented by the nationalists,
They argued that the provizion 'discriminated against
African Candidutes standing for special constituencies and
thus made their word difficulte, “econdly they argued
that the proviasion gave the (Qovernor power to dictate : -
to nominate for election to the Legislative Council thus to
accept it they argued would have been tantaucunt to accepe
ting direct dictatorship and deapotiam;ﬁg ihe other provi-
sion in the Constitution devalued the specisl votes in both
the 'ordinary' and the twe Luropean reserved constituencies

to One~third of the votes cast by ordinary votes.

The notionalists reaction to these proposals led to
the more militant members breaking away from the African
Kational Congress and thus forming a rival political orga-
nisation, the Jambia Afrigan Mational Congress led by
'Kenneth Kaunda, This movement boycotted the elections
which were to be held on 20th March 1959, 1In the meantime
however there was violence in Northern Rhodesia which waB
the result of the Africans dissatisfaction with the Consti-
tutional proposals., This unrest was not confined to
horthern shodesia alone but to the rest of the Central
African Federation, The result wag that first in wouthern
Rhodesia then in nyasaland Jtate of emergencies were pro=-

claimed in Ffebruary and March 1959« In Northern ihodesia



- 111 -

on 11th Hareh 1959 the Governor declared the Zambia African
National Congress illegal and the majority of its leaders

were detained,

On 20th march however, the general election was held
under what became to be known as the Benson Constitution
named after the Governor of sorthern Rhodesias It was as
we pointed out largely Boycotted by 'the Jambia African
National Congress. The 'older' African National Congress
however took part. 1In the ensuing election four political
parties and some independants took part. The United Federal
Party saptursd thirteen of the twenty-two elected seats. It
had captured eleven of the fourteen Ordinary Sests and the
two African reserved jeats, The Dominion Party won one ordi-
nary seat, The Central Africa Party won the two Zuropean
reserved lonstituencies as well as one of the Qpccinl Jsate,
Two sSpecial Constituencies were won by Africam independents.
Two other wpecisl Seats were also won by Africanas., The
leader of the ifrican National Longress Mr. Nkusbula won a

0'.
single seat for his Purtyoé" '

Though the avowed Hritish aim waes to encourage
politica to develop along Party and not racial outlook of
the electors, At the same time it was argued that the Constiw
tution would ensure t!.at government resained in responsible

hands who uduld look to the whole community and not to the
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narrow interests of their races. But again the practical
effect of the elections was the polarisation of political
parties along racial lines, As the 196? Constitution was
to demonstrate “hites largely voted for White Candidates

and Africans for Africen Candidates.

A8 a result of this election there were 3ix
Unofficial Ministers, two of whom were Africans in the .
executive Council, Four ex officio members, the Chief
Secretary, the attorney General and the Minister of Finance,
together with the Minister for Native Affairs were also
members of the executive council, The executive Council wags
8till largely advisory to a powerful Governor who could
8till disregard the advice of the executive Council. The

Uovernor was also still required to assent to bills. .

The 1959 Constitution therefore satisfied neither
the Europeans nor the Africans. The Zambia African National
Congress which was banned prior to the March 1959 Elections
was revived in July 1959 as the African National Independe~
nce Party and together with another movement called the
United National Freedom Party merged to form the United Na=-
tional Independence Party-UNIP, whose leadership Kaunda re-

sumed when he was released from detention in January 1960.

Meanwhile constiiutional and political events in

Central Africa were happening which greatly assisted the



- 113 -
the nationalists in their cause to change the 1959 Constiw

tutione

As a result of the disturbances in Central Africa
the British Government appointed on 6th April 1959 a Commi-
sstion of 1nquiry61 under the Chairmanship of Mr Justice
“evlin to inquire inte the disturbances in the Nyasaland
protectorate and events leading up to them. In particular
the commission was required to inquire into the allegations
by the Governor of Nyasaland that there was a plot by Nya-
saland African Congress to kill all Europeans. ‘he Commie
ssion found that there was no 'murder p.‘n.‘ot&T and that if the
Government 'had had no information about s murder plotess
they would still Yuve declared a state of emergency on or
about 3 Marche ' sui the Commission was told that the cause
of the disturbances was the continuing Federation of Rhodesia

and Nyasalande

In Nortaern Rhodesia a Commission was also appointed
by the Jovernor to inquire into the circumstances giving rise
to the making of the Safeguard of Llections. and Public
safety Regulations, 1959, in accordunce with section 43(1) of
the umergency rowers ‘(;n'dixmncc.6'}!‘L the Commission ulleged
that 'eee a genersl Challenge to the meintainance of law and
Order was being made by . umbis, and the dovernument had knowe
ledge that its leaders were pressing on towards the comple-

tion of their plans for widespread disorders to occur as soon
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a8 they had been nrrosted’.65

In July 1959 the British Prime Minister Harold
Macmillan announced in the House of Commons the appointqent
of an advisory Commission 'to advise the five governments
in preparation for the 1960 review on the Constitution
and framework best suited to the advancement of the objec=
tives contair.: in the Constitution of 1953 including the
proamhlo'.éé‘ Un the following day he stated that the Brie

- tish authority i{n Northern Rhodesia and Ryssaland would be
preserved until they became fully 8elf-governing-only then
would the Pederation go forward to fullvindependenoc and

membership of the Commonwealth,

The ionkton Commission67 {80 named after its Chairman
(Lord Monk%on) toured Northern Rhodesis between mid February
and Marche The ifrigans assoclated the Commission with the
maintainance of the Ffederation, This was so because its terms
of reference excluded secession and the question of the break

up of the Federation,

The . ucstion of the Review of the Federal Constitution
was gontained in ipticle 99 of the Constitution of the Federam
tion of Rhodesia and Nyasalande It provided that 'no less
than seven no more than nipe Years from the date of the coming
into operation of this Constitution, there shall be convened

a Conferernce consisting of delegations from the Federation,
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from eash of the three Territories and from the United
Kingdom, chosen by their respeotive Governments for the
purpose of reviewing this Constitution, In terms of this
Article therefore, the Review Conference could have met
any time between 1960 and 1962, 1In addition to this ree.
quirement a joint statement by the United .ingdom and Fee
deral CGovernment of 27¢th April 19S7§& announced that the
Conference to review the Federal Constitution should be held
in 1960 and that the purpose of thias Conference is to review
the Constitution in the dight of the experience gained since
the inception of Federation and in addition to agree on the
Constitutional advances which may be made. Northern Rhodesia
was represented by 3 membera, The British Labour Farty refue-
sed to nominate representatives to 8erve on the Commission.
Africans in Northern Rhodesia and Nyasaland boycotted thoy

Commission,

In itz report the Commission enphasized the 'almost
pathologicel' dislike of the Federation emong Africans in
the two northern territories as well as the belief that the
Federation had prevented African political advance, The
Commission thus recommended that there should be aa aAfrican
Majority in the Legislative Council and an Unofficial Majoe
rity in the Ixecutive Council, 'so as constituted as to
reflect the gomposition of the 1égialature. The Report also

urged the Jritish Government to declare that it woulid tuke
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these steps in the near future znd it also suggestsd that
Northern shodesia's Constitutional Conference be held withe

out delay ¢ven before the Federal review,

The iioncton Commission Keport was published in
October 1960s In the meantime the nationalists were putting
Pressure on the Colonial and Sritish Jovernment to change
the Northern Rhodesia Constitution. Twice in March and May
1960 the new Colonial British Secretary Iain Macleod had
indieated that the British Government had no intention of
amending the Northern Rhodesian Constitution, He had said
in March 'iet me therefore say again that my bolleaguce and
I have no pluns in contemplation to amend the Constitution
in Northern Rhodesia, although I cannot predict the outcome
of the Review of the Federal Constitution or guarantee that
its result may not entail certain consequential Changes in

territorial Conwtitutiona.'69

But by August of the saue year the Governor in
Northern Rhodesia was having informal meeting with Kenneth
Kaunda, Leader of UNIP and>in september Macleod announced
that a Constitutional Conference for Northern Rhodesia would
be convened after the federal Review early in 1961.?0 Thus
for the first time African Nationalism scored s major polie
tical victory over the Federal UJovernment and the settler
politicians of the United Federal Party., UNIP felt confi.

dent of wresting favourable Constitutional proposals from
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the British Jovernment, one of the reasons being that a
Conatitution guaranteeing African Majority in t:ne lLegis-

-

71
lative Council had been granted to Nyasaland.

The Pederal review Conference for its part was held
in 1960 but it was g failu‘rc and had to be abandoned and
never to meet againe As Mul ford points °u€?2 'in restros-
pect 1t seeus remarkable that the Federal Review was ever
held at all, let alone with all the Federation's diverse
and deeply divided delegations in full attendance, For the
British and the Federal Governments the price of this Brief
victory amounta:d to rothing less than relinquishing the
initiative 4in the atrugzle to Central Africa's nationalist

leaders,t

Indeed the Constitutional Conference whiéh was held
in London revesled the depths of diastrust and suspicion which
existed between the various delegations, However the Nore
thern Rhodesia Conferenge which had also started by late
December 1960 dragged on to February 1961 and the British

Government finally announced its draft Conastitution,

The February propoaalﬁ75 Galled for a Legislative
Council of forty five elected members, Like in the Benson
Constitution the two Voters® rolls were retasined and the
Legislative Council was to cousist of fifteen members

elected by each roll and fifteen electud by both rolls
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togethers There were also to be Uix officials and auch
nominated memberz as the Governor might appoint on instruce
tions from the Hritish Joveruments The votes of the two
rolls were to be weighted in order to ﬁroduce a multi
racial assembly, Thus Candidates in these National Constie
tuencies in order to qualify for electicn would be required
to obtain the mame prescribed minimum rercentage of votes
cast on each roll, Each of the three sets of Uonstituencies
were to extend over the whole territory but Upperroll Constie
tuencies concentrated in Urban areas and lower roll Constie
tuencies in the rurasl areas.%k There was to be an executive
Council cousisting of three or four officials and 5ix Une
officials of whom two would be Africana and the other two
non ifricsnse The principle of collective responsibility
wag to be maintained, The proposals also included g Pro=
vision for a House of Chiefs and a Constitution of & Bill of
Rightse It was stated that proposal plan was to be dige
cussed seprrately with the Litunga of bBarotseland, who re-

e
talned his special relationship with the Sritish Government. '’

The Constitutional arrangements relating to the
Natioral Conatituencies were not finalised and both UNIP and
the Federal Government intensified their pressure on the
British Governmcnte These proposals for the National Constie

tuencies proved to be the most contentiovs and also vital
for the final outcome of the Flections which were to be held
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under this Constitution., The initial minimum percentage
which Candidates were supposed to attain was put at 15
per cents This plan though grudgingly accepted by the
Nationalists was oppossd by the Federal Frime Minister Roy
telensky, and thus set about trying to change it. The Contea
ntion was that this type of arrangement coulg have resulted
in the national Seats being eaptured by one race. Thus in

the June proposals which Ssuperseded the February proposals

certain changes had.been made. It was proposed that
four of the sevsn double~member Constituencies proposed

were to return one “uropean and one Afriﬁan member while

the fifteenth National seat was to be reserved for Asian and
Coloured voters, voting together in a n:tional Constituency
extending over the whole territory.7g It was also proposed
to hold one byeelection in cases where National seats were
frustrated and also that a Candidate had to obtain 20 per

cent of the votes cast by one of the two rolls.7?

The minimum percentage requirements were also
alterede It was explained in the June proposals that under
the February proposals a National Candidate whose main
support lay within the Upper roll was at a disadvantage
compared with a cundidate whose main support lay in the
Lower rolls, It said 'an oblitation to secure the same mini-

mum percentage of the votes cast on each roll in order to
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qualify would thus require a Candidate to win many votes
from the predominantly African Lower roll electorate than
from the largely nom African Upper roll and this would
impose a heavy burden on Candidstes who were not theme
Belves African¢'78 The Report went on 'unless the quali-
fying percentayc was set unreasonably high, it might be
Posaible in some National Constituencies for an African
Candidate to qualify 8olely by obtaining african votes on
both rolls, thus defeating the purpose intended by the
Constitution that political parties should be obliged to

79
seek support from both races,

Thus it was suggested that.the minipum support
required by a Candidate should be expressed as 12} per cent
or 400 votes (whichever was the less) of t£e votes Cast by
each race in the electione This new arrangemnent. was defe~
nded on the ground that & definite figure would help the
Vandidates to secure the minimum support required and that
the formula would give 'practical effect to the principle
that national members would be obliged to seek support from

votes of both races.

The Africans of sorthern Rhodesia reacted to this
news with anger. There were disturbances in the country and
in certain areas UNIF was banned, then in September 1961 the

British Jolonial Jecretary announced that Britain would
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reopen discussion on the details of the new Northern Rho

desian Vonstitution,

AB a result of this change of heart on the part of
the Lritish Uovernment the final proposals were announced
in February 1962, The adjustuents made to the June Propo=
8als were not fundamental as such but the contentions
requirenent, which had stipulated that the National Candie
dates must acquirc 123 per cent or 40O votes (whichever was
the lesa) was adjusted to simply 10% of the votes cast by

each race.

Both UNIP and the United Federal §arty accepted the
Changes and thus began the task of registering voters and
Campaigning for the ¢lections, Thus in retrospect it can
be said that the African Leaders showed considerable fore=
sight in their opposition to the absolute figure of 400
votes, ior a settler Candidate to score 400 Votes among
the Africusns would have been conaiderably easioer and equa~
1ly for an African Candidate to secure 400 votes among the

Whites,

The 1962 Constitutional proposals thus found their
way into the Northern Rhodesia (Constitution) Order in
Council of 1962, Thue ended the period (1957-62) of fancy

franchises as this period became popularly known.
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¢issolution of the ecouncil or death or resignation of a

membor?g'

The ‘ualification of candidstes for the legislative
Council were that a member had.85

(a) %o be qualified for registration as a voter and
is s0 registered,

(b) satiafied the appropriate authority that he could
wpeak mnglish well enough to take an active part in the
proceedings of Council.

(¢) been a member of the legislative Council.

A person was qualified to be elected a member for g
bigher roll 4if he was registered‘n& & voter under the higher
franchise and Vice versa for Candidate in the Lower
franchise. On the other hand a person was qualified to be
elected a member of the Lezislative Council for a national
Constituency 1f he registered under the higher or lower
franchises A person qualified to be elected for Special
national Constituenoy, had to be registered as a voter for
the purpose of returning to the Council the member for that

Conatituency,

A8 a result of these Changes brought about by the
Northern_ahodasia 1962 Constitution the country was divided
:!.ntcn%':~

(a) #ifteen higher roll Constituencies

(b) Fifteen Lower roll Constituencies
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(¢) seven national Constituencies
(d) One national Constituency covering the whole

country.

The National nsgenbly seats were distributed in such
& way that one Candidate was returned or elected in eamch
higher franchise and one to represent each lower franchise
Two Candidates were to represent each national Constituency
by voters registered under the higher franchise or under
the lower franchise in every electoral area that was within
that Constituency who were Zuropeans or Africans or Coloured
persons who had declared themselves interested in returning
member for National Constitupncy; There was also to be one
member elected for the special National Constituency by the
voters registered under higher franchise or under Lower
franchise who were either 4sians or Coloured persons who
had not declared that they wish te re«turn members to national

Constituency.

The gualifications@7'ror voters were generally similar
to those in the 1959 Constitution. as pointed out, the
Constituencies were divided into higher and Lower roll.
There were general qualifications 8uch as being citigen of
Uni ted finggom snd Colonies or Federal Citizenship including

British Protucted pepgons, A voter had to be over 21

" Years and .- resident in the Federsation for 2 years and
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able to complete form of application in Eugliah.88

In addition to these above qualifications a votar had
8
to qualify as an ordinary voter’9 in order to vote in the
upper roll and a Special voter in order to vote in the lower

franchise Constituency.

The Constitution also provided for a House of Chiofs,go
whose duty was to discuss any bill introduced into or propo-
sed to be introduced into the Legilative Council which was

referred to it by the Governor,J’

This pioviﬁien had appeared before‘in the proposals
which were subaitted to the British Government by the
Nationalists in 1959, At that tiﬁc UNIP had proposed the
formation of Central Council of Chiefs whose role was to
safeguard customary law, culture and tradition, and to act
as guardians of the Ration by Checking on legislations that
affected the nation and Checking on any other lcgisluticn.92
In Artiele 80 the Constitution confirmed tﬁc Concensions

which were entered into betweeon representatives of the jueen

and the Paramount Chief of Barotseland in 1900 and 1909,

The requirement for general voters that they had to
be able to complete in their own handwriting in Znglish and
without assistunce such form of application for registration

received a judicial interpretation in favour of UNIP in 1962,
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In the case of we uimukondag3 an applicant had filled in
& registration form but was found to have made a spelling

nistake,

It was heldeinter alig by the magistrate that a |
registration form was not required to be completed with 100
per cent accuracy and trivial errors did not vitiate it,
The discretion in agsessing tue magnitude of such error lay
with the Magistrate. In fact in the 1962 Constitution the
right of an educ:tion officer to administer word test was

removed,

In the ensuing elections which were held in Cctober
Unip had secured a large number Qr Seats in the lower roll
and thus a high proportion of African votes but only a small
number of Europeans votes, Another notable feature of the
1962 Election Campaigﬁ was the alliance between UFF AND ANC
which secured for each party some seats in the National
Constitu&ncie;. At the end of the day UNIP had fourteen
seats and ANC .even, The UFP had sixteen 8eats, the Liberal
Party was utterly defeated. After these elections Harry
Nkumbula Leader of the ANC finally yielded to pressure and
together with UNIP formed the first African Government,
Only 37 of the 45 seats had been Fielded because some Conse

tituencies were frustrated 80 that they returned no menbers,
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In the attempt to make this Conastitution mul tiracial
there was as we have already pointed out a requirement that
in the executive Council there had to be 2 African membersa
and 2 non-Africans.94 Nkuabula had the only two Europeans
between both parties thus this gave ANC the necessary lever
in the coalition bargaine UNIP and ANC thus had three

Ministers each in the Coalition Jovernment.

The 1962 Constitution thus marked an important
watershed in the Constitutional development of Northern
Rhodeaia, Though the Constitution was complicated and that
1t failed to achleve its avowed nom-racisl aim, in restro-
spect 1t can be seen that ita introduction made it possible
for the African parties to wrest, once and for all, politi-
¢al power from the Europeans and to usher in a period of

self-determination which was to end with independence in

1964,

The UIIP/ANC Coalition took office at the end of 1962
and immedigtely began a new Canpaign of secession from the
Federation of Rhodesia and Nyasaland. Thus in February
1963 the new legislative Council passed a motion calling
for immediate secession from the Federation which was |
granted by the British Government in March 1963. The
Federation of Rhodesia and Kyasaland was accordingly dise

solved in 1963 and in september 1963 the Jovernor announced
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that the general election would be held in January 1964 and

that the registration of voters was to begin immediately.

The 1963 Constitution

The Constitution which was finally drafted at the end
of 1963 and which came into operation in January 1964 was
based on Universal adult suffrage. The Legislative Council

was renamed the Legislative Assembly.95

The Northern Rhodesia (Constitution) Order in Council
declared in its introduction that its intention was to make
fresh Constitutional provision for Northern Rhodesia confe-

rring internal self-government.

The Legislative Council, renamed the Legislative
Assembly was increased from its membership of 45 as was the
case in 1962 to 75, of whom 65 were to be elected by African
voters and 10 by European voters. Thus the country was
divided into 65 main roll constituencies and 10 reserved
roll Constituencies.96 The Northern Rhodesia Constitution
of 1963 was essentially based on the British parliamentary
democracy, the British Cabinet Ssystem and Constitutional
guarantees of human rights.97 Internal self-government was
guaranteed though reserve powers in respect of Royal Instrue-

98
ctions still remained. The Constitution.:also provided

99 .

for the office of Chief Minister who was appointed by the

Governors There were to be 13 Ministers and the Cabinet
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consisting of the Prime Hinister and the other Ministers, OV
The Cabinet was collectively responsible to the Legislative
a8sembly for any advice given to the dovernor. The Uovernor
was no longer a member of the legislative Assesbly. The
Constitution also provided the safeguard of a Constitutional
Council empowered to delay legislation inconsistent with

the Declaration of Rightl,101 on to review any legislation
referred to it by not less than seven members of the legis-
lative Assembly. If such legislation was held inconsistent
with Chapter 1 of tie Constitution, the Bill could be held up
for 5ix months.102 The House of Chiefs already a feature

of the 1962 Constitution provided a second Chamber.103 It
comprised of 4 representatives from the then Barotseland
appointed by the Litumga and 22 others representing the other
prov;tncu!s.ml+ The Barotseland Concensions were also guara-

nteed in the Constitution, !0’

Voters' }ualificatioga.

Before the Northern ihodesia Order in Council 1963 was
enacted, the Northern Rhodesia (Electoral Provisicns) Order
1963 under which ualification of Voters' Regulationa of
1963 were msde came into beings These regulations together
with the ualification for membership Regulations made under
the Northern Rhodesia (Zlectoral Provisions) Orders 1963

finally found their way into the Constitution,
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The property, income and educational qualifications
were rewoved from the Constitution, Instead a voter could
either be a Lritish protected person, British subject or
8ritieh protected person resident for § years. He was also

required to be over 21 years.1Ob A voter on the other hand

oould be disqualified 17 he was insane. ®” . ualifications

for Hembers

Candidates had to be over 21 years, They had to be

qualified for re.

sistration as a voter and had to satisfy
the appropriate authority that they oun speak, write or
understand ‘nglish well enough to take an active part in
the proceedings of the Assembly. - Candidates had also to be
ordinarily resident in Northern Rhodesia for a period of
not leas than 2 years immediately before the date of hise
nomination a8 a candidate or for periods amounting on
aggregate to not less than 3 Years durigg the 10 years imme-
diately before the dates " .. Gandidate could be disquali-
fied 1f he was obedient to foreign power or state, if he
was sdjudged bankrupt or if he was certified insance or if

he was under sentence of death.

The Constitution also provided for a Court of Appeal ,
a High Court and appesals could lie. to the Majeaty in
Council. %9



