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CHAFPLR IV
The First Republic

The 12§4 Qection.

idections besed or Universal adult suffrage were
held in Jamuvary 1964, The United National Independence
Farty emerged as the dominant party winning fifty-five
of the Jixtyefive seats on the main roll. ANC secured the -
remaining ten seats on the main rolle. is soon as Ulli's
victory was coafirmed the Governor invited Or. Kaunda &s
the country's first Prime Hinister to form his new Goveran-
ncnt.1 This brought to an end the coalition experiment
begun at the end of 1962,

The HKay 12§k‘lgdoggndenc¢ Conference.

shortly afterwards an independence Conference was
held in Loudon under the Chairmanship of Mr Ouncan Sandys
KP secretary of state for Commonwealth Helations and the
Colonies on S5th May 1964 The purpose of the Conference
was to settle the form of lorthern Hhodesia's Constitution
on independence. The Conference comprised of the British
Delegation and representatives of political parties in Hore
thern Rhodesias> The Conference held 14 plenary sessioms
between 5th May and 19th May under the Deputy Ch.iramahir.p
of Hr Rdchard Hormby Kb Parliamentary undersecretary of
state for Commonwealth Relaticns and the Colonies and
decided on a number of provisions to be included in the
Independence Constitution. The ambia Independence (Cons-
titution) Order ir Coumcil) 1964,



- 132 -

The British Government decided at the Northern
Rhodesia Conference that Northern Rhodesia under the name
of the Republic of Zambia should become independent on 24th
October 1964, The Zambia Independence Order continued the
Legislative Assembly elected in 19635 "~ therefore the first
elections under the Independence Constitution were held in
1968. The 1964 Constitution was only replaced in 1973 when
a new Constitution was adopted by Parlisment and this

brought about the One Party sState.

In 1964 therefore Northern Rhodesia became the
independent Republic of Zambia under a Constitution which
named Dr Kaunda as the first Presidant.u‘ The way in which
this was done was that the British Government passed the
Zambia Indpendence Act, 1964 which declared under section
One of the Act that'On 24th October, 1964 the territories
which are comprised in Northern Rhodesia shall cease to be
a protectorate and shall together become an independent
Republic under the name of Zambia and after that day the
British Monarch ceased to have‘ jurisdiction over the
territory. The effect was that as from 1964 Zambia had tég‘
power to pass or repeal its own laws. The Constitution
appeared as a Schedule to the Zambia Independence Order 1964,
and it was in fact this Order in Council which promulgated
the Constitution thus making Zambia's Constitution a Statu-

tory Instrument made by the British executive. The Question



of the promulgation of Constitutions for independent terri-
tories has not received uniform determination by the Bri.
tish Government., For instance, in the Case of India,
though The Indian Independence Act 1947 was enacted by the
British parlisment for India it did not confer a Conatitu-
tion on the territory at the same time, on the Contrary it
provided for the summoning of a Constituent Assembly which
assembly would work out its own Constitution thus severing
the constitutional link with the Colonial power, Thia
therefore ensured thus the constitution worked out by the

Assembly would be antochtonous in other words homegrown.

In some cases, however, for instance the Commonwealth
of aiustralia, the Commonwealth of Australia Act 1900 was
passed which contained the Independence Constitution.

This was also the case for south Africa in 1909.

All these methods have their own advantages and
disadvantages. In the gase of a Conastitution of a country
appearing in the Jubordinate Legislation of ancther, the
recipient country might feel somewhat slighted that its
fundamentul law should be an act of executive function than
of Parliamentary one. However in one case of Zambia this
made it easy for the Legislative Assembly to change the
constitutions In fact it was provided by Section 22 of the
Constitution that Parliament could alter the Constitution

in the same manner as it may alter any of the provisions
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of the lambia Independence Act 1964 which formed part of

the law of ‘ambia.

Yhere however a Constitution is made by a Legislative
body of another country this does not dake the Constitution
azmenable to Constitutional Changes in as much as the country

for which the Constitution is intended would like.

Characteristics of the 1964 Constitution,

The Northern ihodesia Constitution of 1964 was based
on the principles and practices of British Parliamentary
democracy together with a Cabinet uyatom‘5 and there was
also a bill of rightn.b The Constitution provided however
for a popularly elected Head of state in whom executive
authority was voated7' and who was also the supreme Comma-
nd of the Arned forcoa.g’ Interpretation of some of the
provisions of the Bill of rights has been given by the High
Court which has original jurisdiction in matters concerning
the infringement of these provia;ons.g ' And, although a
Bill of Rights did not appear in Northern Rhodesia before
the Northern Rhodesia Constitution of 1963, during the
Colonial pericd the Britieh Government,in every Constitution
which was made for the territory, reserved to itself the
right to disallow legislation by the Colonial Uovernment
which discriminated againat the Africans. Even in the

Charter of the British couth ifrica Company there were
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certain rights which were guaranteed in favour of Africans.1o
In Northern dhodesia, however, it was the Moncion Commi -
saion i which first broached the question of having a Bill
of Rights in both the Federal and Territorial Constitutiona,
The Commission alsoc recommended the introduction of a
Council of 5tate which was to review proposed legislation
with powsr to delay its rassage if it was discriminatory.

The Bill of Rights found its way in the Independence Consti
tution while the eouncil of state was never ingluded in any
of the Constitutions which came after the Moncton Commission
but in the 1963 Constitution in Northern Rhodesia a Constie
tutional Council was nstabliahod.ja The Constitutional
Council did not appear in the 1964 Independence Constitution,
but in order to guard against bills on statutory instruamentsa
which would have violated the Human Rights in the Constitu-
tion a Speeial tribunal could be brought into existence to
examine and report to the President and speaker of the
National issembly which of the provisions of a bill or stae
tutory Instrument would be inconsistent with fundarental
human rights,’” The Bill of Rights in the 1964 Conatitue
tion was up until 1969 entrenched ' in that a popular
referendum in addition to a twosthirds Parliamentary Majo-
rity at second and third reading was required to amend the

Conctitution.15'
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Republic of Zambia.

At the London Conferense which thrashed out the
Constitution for Northern ithodesia the British Government
decided that Northern Rhodesia under the name of the Repuw
blic of Zambia should become independent on 24th Cctober
1964¢ Thus Zambia became a depublic on the day that she
attained {ndependence status, This was a significant
departure from the British prectice, that of granting
independence to her former ¢olonies followed by the decla-
ration of a Hepublic after the lapse of a period in which
the dependency etill looked to the Britiéh Monarch as the
head of state, This type of arrangement was worked for
countries such as Kenya or Nigeriam, there was thus during
this period a kind of dual or split executive in which
executive authority was reposed in a Chief iMinister while
the British Monarch remained the ceremonial head of State
In <ambia therefore in 1964 there was a Unified executive
with a President as Head of State, ¥hile this position
might appear to differ from the British prototype, as a
matter of fact the Head of State at 1ndapendenco‘siuply
assumed virtually all the executive powers which the
Governor used to onjoye The onlj time the Uovernor seemed
to enjoy simply ceremonial powers was during the self-
governing interregnum from January 1964 up to 24th Gctober

of the same year,
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The Legislature.

Composition and Slection in Zambia

The Legislature of the 1964 Constitution consisted of the
President and the National Assombly.16 The Legislative power
of the Repubiic was vested in the Parliament of Zambia.17
The Legislative Assembly was composed of 75 elected members
and 5 members nominated by the President but the elected
members were increased to 105 in 1968 by the Constitution
(amendment) Noe2. 4ot of 1968. There was also provision
for election of a aponkcr18 and his Deputy. The provision
for election to the menbership of the Leéialativc Assenbly
was based on liberal principles which required that a
member had to be a citizen of Zambia and over 21 yeara.1
The Freanchise was based on Universal adult suffrage from
the age of 21 years in 1964 but finally reduced to 18 in
1968 The Legislative power of parliament was to be exer~
cised by Bills passed by the National Assembly and
assented to by the President, The President had power to
dissolve parliament.ao Juring the period 1964 to 1973 the
sambian parliament passed 50821 3ills 507 of which became
lawe The Constitutional (Aimendment) No., 2 Bill of 1966 was
not proceeded with after it was published in the Gazette,
19 of these bills were Constitutional Amendment Bills., The

5
National 4ssembly could not proceed with financial billsa
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whioch imposed or ineressed taxation or to impose or inerease
@ charge on publie funds, unless recommended by the Presi-
dente Finally there were certain grounds upon which members
could be dis qualified.2'3

The Executive,

The executive authority in Zambia was veste: in the Fresjie
dont.Eq. who was also the Head of atatc.25 fhere was =
vabinet Gomprising the Vice President and %1nistern.gf

There was alse a segretary to the Cabinet who becsme
veeretary General by the Constitution (imendwent) of 1969,
The 1964 Constitution limited the number of Ministers to 14,
Though this number was increased in 1966 and 1970 it was

abolished altogether,”’

The Judioiggz

Seetion 98 provided for the High Court with unlimited
Jurisdiction in both eivil and Criminal matters. There was
also a Court of Appeal and Section 102 reserved the right
to Appeal to the Judicial Committee of the Privy Council.
This faeility was never availed of during the first Republiec
and was thus revoked in the Second republics The House of
Chiefs which was already a feature of the 1962 Constitution

was also included in the 1964 Sonntitution.aS
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The Barotaeland icreezent, 1964,

Barotseland (now known as the Western Provinc0)29
enjoyed Special treaty relations with Britain as a result
of Treaties between the King or Parsmount Chief of Barotse
land and the British south Africa Company. The Paramount
Chief or Litunga of Barotseland entered into several
Treaties with the gompany between 1899 and 14 August

30
1909,

The Barotseland Agreement of 18 May 196k sought to
replace these previous agreements between the British
Government and Barotselsand with a new agreement which would
continue the Special relationship and which would also be

agceptable to the new UNIF Government.

Barotgzeland had always enjoyed a trgditional type of
Government headed by the Litunga who was the King or Parae
mount Ghiof. It had an elaborate and éoaplicnted system of
adminietrative, judicial and legislative structure for the
entire territory. At the apex was the National Council
which would conform to a Parliament as in democratic
systems todays This body was composed of about thirty
members and it was required to meet at least once in a year,
It was composed of Indunas ér councillors who lived at the
Capital, Lealui,and there were also three representatives
from Barotseland's Djstrict couneils. There was a much more

exclusive body « the 3aa Sikalo which was headed by the
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Ngambela or Prime Minister in the modern sense. The
Ngambela was the King's Chief advisor. The saa Sikalo was
the supreme administrative and Judicial body in the land,
There was also a body ealled the Katengo counoil which in
effect was the\aonncil of the Common people whose role was
$o suggest topics for discussion for the National Couneil,
Below this superstructure there were distrigt Kutas which
represented Barotseland's various districts., These
Distriet Kutas performed both administrative and Judicial
functions, 7his then was the somplete organisation of the

Barotse Native doveranment,

Britain took over the Sovereign powers over Barotse
land in 1899 as a result of the promulgation of the Barotsee
land North Western Rhodesia Order in Gouneil of fhat Year
which was made under the Foreign Jurisdietion Act of 1890.
This Aot authorised the exercise of political power
acquired by agreement or usage in territories which had not
become part of Her Majesty's Dominions by eession or
conqueste In 4911 an ordar-1n~Counci1?1k attached Barotse-
land to Northern Rhodesia as a result Northwestern and
NortheEastern Rhodesia amalgemated to form Northerna Rhodeaia,
The territories Special position was oXpressly preserved,
Under section 44 of the Crder it yse specifically mentioned
that nothingz 'shall be deesmed to limit or sffect the exer-

cise of the Chief of DBarotse of his authority in tribal
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mattera's Again in 1924 when Northern Rhodesia was
transfered from Company rule to the British Government,
Barotseland's Special status was explicitly recognized in
Article 41 of the Northern Rhodesia Order in Council of
1924, Barotseland's Special position continued to be
recognigzed by the British Government up to independence

in 1964, 1In 1953, in accordance with earlier promises to
thi_Bgrotae Native Uovernment that 'meo cshange in the terri-
torial Constitution would be made without prior gonsulta-
tion and agreement with the FParamount Chief and his
Council ° the then Colonial Secretary Henry Hopkinson
flew to Lealui to announce to the National Counmcil that
their demand that Barotseland be recognized as the
'Barotseland Frotectorate! within the Protectorate of
Northera Rhodesia had been accepted by the British Govern-
ment and heuce 'Barotse Province would become Barotseland
Protectorate and the Provincial Commissioner would becone
the Resident Commission,' Thus a Special Crder in Council
was issued in 1953 which styled Barotseland as a Protecto-
rate within Northern Rhodesia and this Order also reaffirmed
rights initially confirmed to the Paramount Chier in the
1924 Order in Council.33 in 1929, the Northern Rhodesia
Government introduced the 1929 Native Authority Ordinance
which gave the Governor power to appoint and remove Chiefs

and to institute an inguiry into disputed succession to
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Chieftainship. This Order did not apply to Barotseland.

In 1936 the Barotse Native Authority Ordinance 1936, and the
Barotse “ative Courts Urdinance 1936 were 1ntroduoc§ which
applied only to Barotseland, The Separateness o:§3§ﬁiﬁﬁﬁifﬂ)
Rhodania was further recogniged in the Northernm Khodesia
Order in Council 1962 and the “elf governing Comstitution

of 1963,

At Independence therefore the Lozi sought to use
this special etatus bestowed on Barotseland by orders in
Council and Legislation up to 1964 %o demand separate
status, The nub of their argument was that they were a
Separate Country with & different form of Government and
that any association in any form with Northerp Rhodesia was
ainply for administrative Convenience, Barotseland long
before the advent of the Whitemen had enjoyed its own brand
of traditionnl Goverument and the tuestion now was whether
the British Joverument would agree to its separate status
and whether this oould legally be done, Politically of
course, by 1964 the Northern Rhodesia Government was firmly
entrenched in Northern thodeata. In July 1962 after the
political parties had agcepted the Macleod-Haudling Consti-
tutional proposals Barotseland waa epened to all pelitigal
parties, 1In the elections which were held in October under

this compliceted Constitution whose franchise was still
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qualified UNIP won all seats, Again in 1963 following
reforms in the Barotse Native Government UNIF won all the
25 National Council seats, At a Conference in september
at the Victorial Falls in livingstone between g delegsation
from the Iitun;s and the Government the litunga agreed to
the holding of the 1964 General ilections in Barotseland

which Zlection were also a vietory for UNIP,

It was from theae arrangements that Barotseland
vas endevouring to secede, As & compromise however the
Litunga agreed to the signing of a Separate agreement which
Was reached outside the Conference hntvo&n his delegation
and the Northern Rhodesia Government, This agreensent~the
Barotssland Agreement 1964ewas sizned on 18 May 1964,
Duncan landys the Secretary of State for Commonwealth
Relations and the Colonies adding hia signature 'signifying
the approval of Her Majesty's Government.' The agreenent
vas asant to take the place of the earlier treaties when
Britain relinquished its pover and jurisdiction in the
country to an independent Republic of Zambia. This was to
be the price for Barotseland coming iuto the new Republig
and thereby enabling the ¢ountry to emerge into independeont

statehood as one United Kation,

The Agreenent stipulated in Faragraph 2 that "the

Constitution of the Republic of Zambia shall include the



- b4 -

provisions agreed upen for inélucion at the Constitutional
Conference held in Leandon in May 1964 relating to (a) the
protection of human rigntsvnnd fundazental freedoms of the
individualy (b) the Judiciary; and (e) the public services,
and those provisions shall bave full force and effect in
Barotseland, Paragraph Three imposed an obligation not to
discriminate agsinst the people of Barotseland as regarda
rights of accsss to the courts of Zambia, and stipulated for
regular oircuit .essions in Barotseland, In the Fourth
paragraph recognition was to be accorded to the persom whe
is for the time being the litunga of Barotseland under
Customary law of Barotseland, (11) *the Litunga of Barotse-
land aeting under cousultation with his council as consti.
tuted for the tinme being under the sustonary law of Barotse-
land shall be the principal local authority for the Governe
ment and pdmicistration of Barotseland,' (141) 'the

Litunga of Barotseland, aecting after consultation with his
Council, ahall be authorised and empowered to make laws for
Barotseland' in relation to certain enumerated aatters,
Paragraph ifive preserved the powers of the Litunga in land
matters under customary law and the land Jurisdiction of
Barotse statutory native courtas, Paragraph :ix provided
that "all public officers of the Government of the Republiec
of Zambia who may from time to time bde stationed in Barotsee

land shall be officers serving on permanent and pensionable
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termas.” Faragraph seven imposed upon the Jovernment an
obligation to treat Barotseland alike with other parts of
Zambia in the provision of financial support for adainise
tration and economic development. 1In Paragraph 8 the
Qdoverament undertook to take steps as nmay bde neceasary to
ensure that lawe for the time being in force in the Re-
public are not inconsistent with the provisions of this
aAgreement, And finally by Paragraph Nine the Government
might and, i so requested by the Litunga, shall refer to
the ligh Court any question goncerning the interpretation

of the Agres:uant,

In 1964 President Kaunda gave assurance to the
Litunga that it was the Government's full intention that
the Barotseland Agreement will be homoured fully after inde
pendence, 'I believe that the Agreement reached in London
is an honourabdle Agreement from the point of view of both
the Central Government and the Barotseland Gavornneﬁt- I anm
very glad that the basis of the Agreement is that Barotse-
land is en integral part of lambia, and I can assure you, Jir
Kwanawina (the then Litunga) and all memberas of the Barotse
Royel Family and of the Barotse Government, that the Uoverne
@ent has no wish to interfere with the day to day
running of the internal affairs of Barctseland.'34 This
Agreement was annulled by the Zambian Government in 1969, 25

This Constitutional Amendment provided that the Barotseland
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Agresuent, 1964 shall cease to have effect and all richts
(vhether vested or otherwise) liabilities thereunder shall
lapse. 3ince this Agreement was recognimed by the Indepe~
ndence Order, 1964 it had to be abrogated by a gonstitum
tional amendment namely publication in the Gazettes for
thirty days bvefore First reading and to be supported by $

majority at second snd third reading,

In fact in 1969 when the Agreement was finally
abrogated it was but a skeleton of its previous form. It
had been dieregsrded, dishonoured and brnachod during its
short buttortuousoxistenco. There waz no doubt in the
mind of the Uovernment that they were going to rule Barotse

land in the end,

In 1965 after the Barotseland Governsent had
resisted the introduction of development plans in their
territory, tue Uovernument introduced the local dovernment
Bill which repealed the Barotse Hative Authority Ordinance
and the Barctse Native Court Ordinance. The National Council
was abolished and was replaced by five elected councils,
The Aet provided that its provisions 'shall apply in Barotse-
lend and the powers contained herein may be exercised in
relation to Barotseland, notwithstanding anything to the
contrary contained in any other written law or in the

6
darotseland /igreement, 1964.i The Chief's ict was passed
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also which empowered the Fresident to recognize or withe
draw recognition from any Chief in Zambia., ' The Aot
stipulated that recognition might be withdrawn under the
Act Lf the President, after due inquiry was satisfied that
this was necessary in the interests of peace, order and
good govornmnntsBS The Agreement on the other hand had
contemplated that the only ground upon which recognition
might be withdrawn was 1f an incumbent Litunga ceased to
be entitled to the office under customary laws The Mines
and Minerals .ot of 1969 deprived the litunga of his
mineral rights in certain lands reserved under the Agree=
ment with the Hritish South Africa Company and the Consti-
tutional (imendment) Aet of 1970 empowered the President
to compulsorily acquire proport} for the purpose of its
sdministration or disposition by the Fresident in izpleme-
ntation of a comprehensive land policy or of a policy
designed to ensure that the statute law, the Common Law and
doctrines of equity relating to or affecting the interests
in or rights over land or any other interests or rights

enjoyed by Chiefs shall apply through out Zambia.

Thus as the Zambian Mail of 3 September 1965 said
the litunga was 'Just ancther Chief now'. It is true that
the Agreement was just an ordinary contract'39 which was
subject to the sovereign power of the state which could

refuse by legislation to honour its obligations under it.
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CHAPTER v

NORTHERN RHODEZSIA IN THE FZDERATION
OF RHODESIA AND NYASALAND.

Why Federation

The movement towards some form of closer

association among the Luropean communities in Centrsl

Africa began when both the Rhodesias were still under
company administration1. At the time in fact an Order in
Council making provision for the administration of
Northern Rhodesia by the Company Administrator and Council
in Southern Rhodesia had been prepared, but because of the
ill-timed Jameson Raid the British Government refused to
endorse such a scheme.” In 1917 the British South Africa
Company had contemplated amalgamating Northern and Southern
Rhodesia and an Order-in-Council was agaln prepared,
Though this Order in Council was passed in the Southern
Rhodesian Legislative Council which by that time already
boasted of settler majority, the majority of the elected

members voted against it and the Colonial office took note
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of settler opposition to the Scheme and thus refused to
sanction ites The only administrative device which the
Company employed was in the appointmené of an Administrator
to run both territories. As it has already been shown in
the previoue Chapter the Southern Rhodesian Settlers prior
to 1923-24 did not favour any association with the north
because they feared that their positions would be taken by
the emerging black clerks and artisans from the northe.

But after the attainment of responsible government for
Southern Rhodesia in 1923 attitudes began to Change.
Northern Rhodesia had also obtained Progectorate status

in 1924 and the vast copper resources in the country which
8till had to be exploited became attractive to the settlers
in the south who began to clamour for amalgamation. But
amalgamation was rejected in 1929 by the wmnlton Young
Commisaion.3 Another Commissionh had report:d that
Northern Rhodesis and Nyasaland were opposed to closer
political ties with the East African Territories of Tanga-
nyika, Uganda and Kenya and that the two Central African
Territories were 'economically and strategically oriented
toward the South, rather than the north. The Commission
headed by William Ormsby-Gore recommended however that

before the formation of a broad federation of the five



- 151 -
British depednencies communications and other common
services needed to be improved.5 It has also been shown
in the previous Chpater that the Bledisloe Commiasion6
though it recommended that amalgamation would be advantae
geous to the Territories and that it should be accepted

in principle7

nevertheless it was felt that the time for
amalgamation was’not yet appropriate because of the
‘divergent native policies and the fears and suspicions
at present prevalent among the nativcs.'8 The Commission
also took the view that 'sny attempt to federate three
governments enjoying such different measures of responsi-

bility and in such different stages of development was

unlikely to succeed.

AB a matter of fact it was not the first time

the word 'federation' had been used to descrite some form
of association for the Luropean communities in south -
Central Africa. As early as 1907 Lord ~elbourne as High
Commissioner to South Africa had suggested that Europeans
in south Africa should federate in the development of the
area as far as Lake Tanganyika in a development comparable
to that of the United states of America. Ke particularly
considered that the Northern railway belt should be united

9

to southern xhodesia. This suggestion, like the prover-
bial bad penny was to be hesrd from time to time during

the coming decadess The Chairman in the Hilton Young
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Commission, for, instance favoured a partition of Northern
Rhodesia with the rail line being gdded to Southern
Rhodesia, Northeiastern Rhodesia to Nyasaland, with Baro-
tseland a Native Reserve, all to be under a High Commiw
ssioner whe would also be Governor of Southern Rhodesia.1°
In the Legislative Council of Northern Rhodeeia the newly
elected Unofficial for the Northern Llectoral Area Colonel
stevart Gore Browne had préposod that Northern Rhodesia
should be carved into three separate parts, (Central ihoe-
desia, corresponding with the railway strip, then Northe
Zast and North Westerm Rhodesia., He then suggested that
Northern and Jouthern Rhodesia and Nyssaland be linked
together in a federation, North East and Northevwest
Rhodesia and Nyasaland being part of the rFederation but
remaining under the control of the Colonial office while
the White dominated railway strip would be joined to
Southern Rhodesia under the Constitution similar to that
enjoyed by the latter. Each srea was to bs virtually
autonomous with Federal Government respousible only for
defence, communications, posts and telegraphs, custons,

research and civil aviation.11

It i3 also interesting to
note that in 1960 when the Nonkton Commission ' was
collecting evidence for use during the rederal review
Conference mentioned that a Schedule Known as the tCentral

African Alliance' in essence similar to that suggested by
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Gore Brown was supported mainly by a section
of European opinion in Northern and Southern Rhodesia.13
The 'line of rail' which includes the 'Copperbelt and most
of the European population should, it was suggested
amalgamate with Southern Rhodesia which would form an
independent, self governing Dominion. The rest of the
Federation to be divided into a number of wholly African
states at first under the tuvaliage- of the United Kingdom
Government but eventually self governings. It was then
suggested that the African states would be linked in a
loose aliiance with the Dominion which, together with the
United Kingdom Government would manage common services
such as railways, posts and telegraphs, rather on the lines
of the Bast African Commission.14 This suggestion was
rejected by the commission because it 'ran contrary to Her
Majestys Government's pledges concerning the protected

status of the inhabitants of Northern Rhodesia,

Thus closer association in Central Africa was
conditioned by the British Governments responsibilities
for the Africans and the differing native policies pursued
by settler governments in Northern and Southern Rhodesias.

But these factors did not in any way stop the
settlers from demanding some form of association for

Central Africas Their main arguments were economic and
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political aenes. It was felt that the creation of g
United Central African Perritory would rationalise the
economic potential of the region, Nofthern Rhodesig's
mineral wealth and Southern Rhodesia's Tobacco Industry
would be developed even further and therefore provide a
viable export market for the products., On the political
level it was felt that the creation of a white Dominion
State in Central Africa would act gs a buffer against
black nationaligsm from the north and the Wwhite racialism

in the form of apartheid from South Africa,

But the Africuns Saw any form of closer assoclation
in Central Africa as the reincarnation of the settler
dream of domination over the Africans for the forseable
future, Thus gs far as the Africans were concerned they
were determined to Oppose any such scheme.,

But even before the first world #ar, the Settlers
of Central Africa had begun to Co-operate informally by
holding annual Governors! Conferences at which closer
relations between the Territories with respect to Communi-
cations, education Tesearch, defence and customs were
discussed, In 1939 for instance the Rhodesian Court of
Appeal was formed.15 In that year also the Bledisloe
Commission appointed to examine the problem of Closer asso-

ciation in Central Africg recommended the c¢reation of gan
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IntereTerritorial Council16 consisting of the Governors
of Northern Rhodesia and Nyasaland and the Prime Minister
of Southern Rhodesia, Thg suggestion was not acted upon
by the British Government unti] October 1944 when it
announced the formation of a Central African Council which
first met in 1945.17 The Chairman of the Counci] was the
Governor of Southern Rhodesia and the Governors of Northern
Rhodesia and Nyasaland and the Prime Minister of Southern
Rhodesia were ex officio members.18

The Council was essentially an advisory body whose
decisions could not be enforced, Its méin'purpose wvas to
promote co~operation between the Central African States in
the field of education, communication, research agriculture,
veterinary and forestry, African labour and such matters as
might be agreed upon.aO It was in essence g consultative
body and therefore did not satisfy settlers aepirations,
Thus Sir Godfrey Huggins, the Prime Minister of Southern
Rhodesia 'said that it was 'nothing more than a 80p,' and
that his cabinet had agreed to it only because they thought
it would bring them a stage nearer to amalgamaiion.21 The
Bame reservations were expressed by Welensky whp saw it gas

leaving 'the door slightly ajar towards ai&lgamation'.aa

But as far as the British Government were concerned

their attitude towards amalgamation had changed and were now
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in favour of Federation.® nd as a result of tnis Sir
Roy Welensky and 3ir Godfrey Huggins the Prime Minister

of Rhodesia called a Conference of political leaders from
the three Central African Territories at which no Africans
were considered. The Conference was held in February of
1949 at the Victoria Falls.ah Though the participants
concluded the conference in favour of a Federal Scheme,

no formal demands to the British Government issued from the

Conference,

Meanwhile in Northern Rhodesia, Welensky was moving
a motion at the end of the year that tip the opinion of
this House the time is opportune for His Majesty's Govern-
ment to take the lead in creating g Centrel African Federa-
tion consisting of Southern Rhodesia, Northern Rhodesig and
Nyasaland'.25 The officials abstained when the motion was
voted upon, however the motion was passed by the votes of
the Unofficials against those represeating African

interests,

As Gore Browne saig in a statement which all
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lead in creating a Federal State and further we must in
all honesty make it clear that we ourselves are opposed
to the proposals made at the Victoria Falls in so far -
as they were made public there on the grounds that they

26

appear to be amalgamation under another nasme'.

However the Central African political leaders and
the British Government were delermined to introduce some
form of closer association. In the United Kingdom
General Elections of 1950, Mr. Creech Jones was replaced
as Colonial Secretary by Mr. James Griffiths. On the 8th
of November 1950 Mr. James Griffiths iséued a statement
in which he said 'the question of the closer associstion
of the Central African Territories of Southern Rhodesia,
Northern Rhodesia and Nyasaland has been under discussion
for many years. His Majesty's Government in the United
Kingdom have after careful consideration formed the conclue
sion that it is desirable that there should be a fresh
examination of the problem....'27 He went on to say that
His Majesty's Government had therefore accepted the sugge-
stion of the Prime Minister of Southern Rhodesia that a
Conference of officials of the Commonwealth Relations
Office and Colonial Office shall be held in London for the
purpose.

A Conference was thus held in London Comprising
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officials of the three Central African territories, the

United Kingdom Government, and of officials of the

Central African Council in March 1951.28

The Conference recommended a Federal system,
'We believe that this would enable the territories to be
United together for common action in»those spheres where
it would be most beneficial to all of thenm while leaving
Unimpaired the authority of the individual territories
in spheres where this seemed most appropriate and all reco-
gnizing Her Majesty's Government in the‘Unitsd Kingdom
towards the African peOples.'29 The Conference also sugge=-
sted that the Federation might be called 'British Central
Africa's The Conference also rejected amalgamation, (or any
partition of Northern Rhodesia) or and a League. The basis
of the division of functions was that matters closely
affeoting African 1ife and development would be reserved to
the Territorial Governments and Legislatures as opposed to
the Federal Sphere. as a safeguard against African interests
there was to be an African Affairs Board and a Federal Mini-
ster for African interests. The African Affairs Board was
to exercise reserve powers in relation to legislation
detrimental to African interests. There was to be a Federal
Assembly consisting of thirty-five members: Seventeen would

come from Southern Rhodesia, Northern Rhodesia would have
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eleven and seven from Nyassland. There were to be three
representatives of African interests from each of the

territories four of whom would be Afriéans.jo

During August and September 1951 the Colonial
Secretary and the Commonwealth Relations Secretary visited
Central Africa and as a result of this Visit a Conference
met at the Victoria Falls in September 1951. It was atte-
nded by the three Central African Governments and the
British Government. The Southern Rhodesian delegation did

not include any Africans.

The Conference Communique noted the fallure of the
Conference to reach agreement on the principle of Federa-

31

tion. The African representatives from Northern Rhodesia
on the other hand expressed a willingness to comsider
Federation on the basis of the Report of London Conference
of officials after the policy of partnership in Northern
Rhodesia had been defined and, as 80 defined, put into
progressive operation."32

In order to assuage African fears the Conference
agreed that in any further consideration of proposals for
federation

(a) the protectorate status of the two northern

territories would be accepted and reserved. This excluded
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any consideration now or in the future of amalgamation of
the three territories unless a majority of the inhabitants
of the three territories desired it
(b) Land and Land rights in the Northern territories
to remain under the ultimate authority of Her Majesty's
Govg;nment a5 was political a.dvanc:enwn‘b.'53

In November 1951 the new Colonial Secretary Mr.
Oliver Lyttelton announced his Government's intentionju to
proceed with Federation and sonsequently in January 1952
an unofficial Conference of the Governogs of Northern
Rhodesia and Nyasaland and the Prime Minister of Southern
Rhodesia including the Colonial Secretary took place.

The full Conference of all these aelegates took
place in April and May 1952. The Conference was boycotted
by Africans from the northern territories. The report of
the Conference took the form of a Draft Federal SchemeBs.
Further Chanées in the Officials report were made parti-

cularly relating to African safeguards.36

For instance the African Affairs Board was now to
consist members who were not parliamentarians. Each
Governor was now empowered to appoint One elected unoffi-

37 Thus the Minister of African

cial and one African.
Affairs was deleted from the Draft Scheme. In this respect

the Board was thus weakened. The powers of the Board were
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further truncated by requiring that it could now only

comment on legislation of a 'differentiating measure'

and not legislation detrimental to African interests.38

In another aspect the representatives from’Southern
Rhodesia were now to be elected by the predominantly
European Electorate of Southern Rhodeuia.39 The Federal
Farliament was now empowered to make pfovision for a
federal franchise.ko The Federal parliament was also
permitted to make Constitutional Changes though the offi-
cigls had recommended that no major Constitutional

Changes should occur within the first five years of federa-

tion.h1

Thus the federationists were now finally decided
it will have to be introduced against the wishes of the
Africans. In both northern territories anti-federation
pressure was stepped up. In Northern Rhodesis Mr Harry
Nkumbula new Leader of the African National Congress elected
to replace Godwin Mbikusita in July 1951 called a big
Congress in Lusaka at which Chiefs were also present. It
was decided to set up a Supreme action council which was
to include trade unionists which would 'in the fight against
Federation 'paralyse the country' including the calling of
a general strike on the Copperbelt.'2

In the Northern Rhodesia legislative Council the
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Draft Federal scheme was debated upon.l+3 Mr Jokota,

member representing African interests chosen by the African
Representative Council who was also a member of the African
National Congress said 'The whole entire African Community
is solidly opposed to the Plan and we are United in doing
so'.44 He continued 'We are the reople referred to as
protected people by the British Government. The target
which the colonial office has set itself, that all colonial
territory should be suided and assisted towards responsible
government within the British Commonwealth has been most -
welcome to us but now we see a dark cloud overshadowing
that hope. The proposed British Central Africa does not
give the list hope for Africans to reach the target set by .

k5

the Colonigl office’,

Despite this opposition by the ifricans the final
Conference met in London in January 1953. It had before it
reports by specialised Commissions which looked at Judicial,
fiscal and Civil service arrangements for the new atate.h6
Further Changes were maae in relation to the ifrican safe-
guards. The africsn Affairs Board was now to be a standing
Committee of the Federal Assembly consisting of three Euro-
pean representatives of African interests and one african
from each territcry.q7 1t was also provided that for the

first ten years HNo change could be mude in the division of
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powers unless all three territorial legislatures gave
their prior consent.48

In April 1953 g4 final debate in the Northern Rhodesig
legislative Council took place. Federation won support
from the elected duropesn members while representatives of
African interests both white and black voted against it.#g
Mr Nkumbula had called g Congress in Lusaka at which he
burned in front of delegates seven copies of the British
Governments white paper on Federation., The Conference also
resulted in the calling of 'two days of national prayer!
during which no African would go to voté.so

In Southern Rhodesia the scheme was approved in g
referendum. Thus the Rhodesia and Nyasaland (Federation)
Act 195351 became law on July 14. Under this Act the
Federation of Rhodesia and Nyasaland (Constitution) Order
in Council was made. The Federal Constitution was annexed
to the Order in Council and the federation Comﬁencement
Order in Council brought the operation of the Constitution
on 3 september, On 7 september the first Prime Minister
was appointed.52

Intense opposition to the Federal arrangement
continued unabated from the northern territories and in

1959 emergencies were declared through out Central Africa.

Because of thig events the British Government was forced
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to change policy and in July 1959 the Prime Minister of
the United Kingdom announced that an Advisory Commission53
would be appointed to advise the five Governments in
preparation for the 1960 review on the Constitutional
programte and framework best suifed to the achievement of
the objects contained in the Constitution of 1953 and its

preamble,

Article 99 of the Constitution of the Federation of
Rhodesia and Nyasaland provided that' no less than seven
nor more thnan nine years from the date of the coming into
force of this Constitution, there shali be convened a
Conference consisting of deleyations from the Federation,
from each of the three Territories and from the United
Kingdon, chosen by their respective Governments, for the

purpose of reviewing this Constitution",

Thus in terms of this article fhe Conference could
have been held any time between 1960 and 1962. The Monkton
Commission in its report which was made public in October
1960 noted the dislike of the federation among Africans in
the two Northern territories gs 'Widespread, sincere, and
of long standing. It is almost patholOgiCal'.sk It
further stated that 'Federation cannot, in our view be

maintained in its present form. On the other hand to
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break it up at this crucial moment in the history of
Africazwould be an admission that there is no hope of
survival for any multiracial Society on the African Conti-
nent and that differences of colour and race are irreco-
ncilliable'.55

Although the commission recommended that federation
could not continue unless it commanded general acceptance
dissolution was rejected as this would lead to 'hardship,

poverty and distress'.

The Review Conference in London in 1960 was adjourned
never to meet again and meanwhile as we saw in Chapter 111
Constitutional Changes were takiﬁg‘place in Northern Rho-
desia and Nyasaland. In 1960 it was agreed that Nyasaland
would be given a new Constitution which finaglly ushered in
internal self government in 1963. And finally Nyasaland
became independent on 6 July 1964, while Northern Rhodesia
was already self governing by the beginning of 1964 becoming
independent on 24 October 1964, Meanwhile on 19 December
1962 and on 29 March 1963 it was announced that Nyasal and
and Northern Rhodesis respectively would be allowed to
secede from the Federation.56 finally the Rhodesia and
Nyasaland Act of 1963 was passed by the United Kingdom
parliament 'to lake provision for the dissolution of the

Federation and the consequential distribution of functions

of the Federal Government and Legislature among the Terri-

57

tories,
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CHAPTEZR VI

THE 3ECOND REPUBLIC

Zambia's One Party sState Constitution.

On 13 December 1972, sambia became a ong party
atat¢.1 This was as a result of an amenduent to the Constie
tution which provided that the United National Independience
Party shall be the only party and that it is unlawful to
form or belong to or sympathise with any political party.
The Constitution amendment thus amended certain lections
of the Constitution by requiring that certain holders of
Constitutional posts shall be Membera of the party such as
the Fresident, Vice Fresident, i#inisters, attorney General

Speaker and his Deputy.

The political decision to introduce the Cne Party
State was taken at a UNIP National Council weeting in ifulue
ngushi in Lusaka in October of 1971 by resolution No 10
which directed the Unip Central Comuittee to work towards
the establishment of oneeparty democracy in nambia.a

Though it had been the aim of Unip that Lambia was going
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to be a one party state, it had been thought that this
contingency was going to come about by evolution rather
than by legialationoj iezally of course several factors
made it relstively easy to introduce the One Party State.
In 1969 there was an amendment to the Conatitutioa“ which
removed the entrenched Constitutionsl Amendment procedure
which required that for any bill to amend the Constitution,
its draft must be published in the Gazette at least thirty
days before its first résding in parliament and it had to
be supported by not less than two~thirds of all the mewbers
at ita second and third readings. In addition the matters
required the popular approval of the people at a referendum
such as the :ill of rights under which the fundamental
rights and freedoms relating to personal liverty, <lavery
and forsed labour, inhumen treatment, deprivation of proe
perty, privacy of home and other property, freedom of
conscience, freedom of expression, freedon of assembly and
assoclation, freedom of movement and freedom of disorini-
nation, provisions relating to the Judiciary and to the
exercise of legislative power and the amending procedure
itselfs In 1971 the new Farty Constitution was adopted at
the 6th General Conference of the Farty sad this also
opened the way for the introduction of the one party stato.5
Then of course there was the Constitutional (imendment)

Ho 5 aAct which proscribed the sfrican National Congress and
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prohidited the formation of any oSher political party oute
side UNIP, This anendzont recesived Presidential assent on

13th Lecember 19?2.6

The irrevocable ganbit towards the establishment
of the One party state or what Mubako cu1137 'the next step
in the process of con:titutional engineering' was the
appointment on 25th February, 1972 of aANationul Commission
headed by the then Vige Freaident Maeinza Chona te conaider
the Changes in the Constitution of the Republic, the
practices and procedures of the Government and the Consti-
tution of Unip necessary to bring about‘tho establishment

of a OneeParty Fartieipatory Democracy in znnbin.a

The Commission was also empowered to consider
matters incidental to or connected with the aforesaid
matter, such matters relating to the Fresidency, the nature
and structure of dovernment, Farliament and its relation
wvith National Council of the Farty, the relationship be-
tween various politieal and adeinistrstive, eleoted and
appointed bodies ranging from Village productivity and
Village Political/section Compitteen t# the Cabinet and
the Central Committee of the ¥Yarty, the Code of Leadership,
the <upremacy of the party via-a~vit'ﬁovcrnment adminis.
tration, the amount of freedom for people to form preasure

groups based on tribal loyalties or for particular purposes,
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the role of the Labour Movement, the participation of
public servants in politics and the freedom of Caﬁdidatcc
to stand for elections at local or national level. The
Commission’s terms of reference did not include the hearing
of views on the pros and cons of the eatablishment of a

One Party State but simply on the form the One Party State
should take,

In commending the National Commission in its
important task - the President directed that the Commissio-
ners shall in their consideration and recommendation ade
here to certain principles which he des&ribed as being
'cardinal, invielable and built in safeguards of COne

Party Participatory Democracy in Zambia' which were that8

a) Zambia shall continue to be a sovereign Republic,
b) Lambia must continue to build a humanist soclety
¢) All citizens of Zambia shall continue to enjoy
complete equality.
(d) the supremacy of the rule of law and independence of
Judiciary shall continue to be maintained
(¢) fundamental righte and freedom of the individual shall
be protected as now provided under Chapter 111 of the
constitution of the Republic in Zambla.
(2} the right of the individual to freely choose leaders
" and representatives to Parliament and many other democratic

institutions, national and local, shall be fully preserved
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(g) Supreme power must be vested in the people and eve-
rything shall be done to ensure that power is exercised
by them directly where possible and indirectly through
established democratic representative institutions
(h) Zambia is part and in the frontline of the continent
wide revolutionary movement which Beeks to liberate Africa
and 2id the Continent of all forms of imperialism, colo=-
nialism, racism and foreign exploitation which have
plagued the African people in the past,

(1) Zambia is permanently opposed to exploitation
of man by man and the people of Zambia will persist relent-
lessly in their struggle for self-reliance and the establie
shment of protective measures against possible exploitation

by foreign and locsl economic intereats.

There is no doubt that these guildelines covered a
wide spectrum of National, political and economic determi.
nants and goals reflective of the ethos and jurisprudence

upon which the Republican Constitution was to be based.

Composition of the National Commission.

The Commission was composed of Government and Party
Officials headed by the Vice President. Two representatives
of the African National Congress its President Mr. Nkumbul a
and the Veputy Mre Nelumino Mundia refused to take part in

the work of the Commission., There were also
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representatives from the labour movement, Chiefs, Business
and Industry, University of 4ambla, Defence Forces, the
Church, Civil Service comprising nineteen Commimsioners in

all.

The Commission toured the entire Republic and had
Sixty-seven sittings in all 4ambia's provinces and districts
in a bid to give, in the Commissions own words ‘ample oppor-
tunity to a8 many Zambian Citizens as possible to enable -
them to express their views on the matter either orally
or in writinge.' The whole exercise was reminiscent of
Tanzania's own experience when it introéuced its One Farty

state,

(iii) The August 1973 Constitution

Zambia's One Farty State Constitution is based on
the philosophy of the Cne Party Participatery Democracy.
As President Kaunda said in one of the guidelines which the
National Commission was to follow, 'there shall be complete
freedom among the people to participate fully in the
running of their affairs at locsal and national level
through institutions under peocple's own controle.' This is
the esence of participatory Democracy, the people must
directly or indirectly contreol the exercise of power in all

institutions of the land. What this therefore means in
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Zambia is that there must be organs for the articulation

and Channelling of the demands and needs of the people and
these organs are the village, ward, district and provineial
development committees strengthened by the regional,

branch, Constituency and the Central Committes levels of

the party, All thbse institutions together with the exe-
cutive, the judiciary, the Party itself and parliament would
derive their powers and procedures from the Constitution

which 18 the grund norm in Zambia's body politice

Jespite the introduction of the One party State in
Zambia maeny of the provisions of the Zgmbia Independence
Aot, 1964 which established the independent Republic of
Zambia and the Zambia Independence Order 1964 which made
transitional provisions and to which the Independence

Constitution was attached as a Schedule had to be re-enacted.

In point of fact the National Commission on the
Establishment of a One Farty Participatory Democracy iam
Zawbia (hereinafter to be referred to as the Chona Commi
ssion) recommended that the Zambia Independence Act and the
Zambla Independence Order 'should no longer be tied to the
British Constitutional provisions and that the Zambia Inde-
pendence Act, 1964, and the Zambia Independence Order, 1964
should cease to have any leyal effect in Zambis and that any

provisions of the British Laws which are still applicable
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to Zambia by virtue of the Act and Crder be replaced by
Zambian leglislation. Thus the repeal of the Zambig
Independence ict, 1964 and the Bevocation of the Zambig .
Independence Yrder was facilitated by a provision in the
Independence Constitution which stated that the amending
progedure under section 72 of the Constitution extended to
the Zambia Independence Act 'in s0 far as it forums part of
the Law of Zambia.'1o Since the onerous amending procedure
requiring the plebiscitory endorsement of such a move by a
popular reterendum had been removed in 1969 it was thus
relatively easy for the passage of the Bill which brought
about the new Constitution and which repealed and revoked
the Jambia Independence Act and the Zambiga Independence
Order reaspectively since it had only to conform to the
requirement that the draft bill be published in the Govern-
ment Gagette at least thirty dayes before its first reading
in the National Assembly and be Supported at its second and
third readings by two thirds of all the wembera, Article
three of the Constitution of Zambia Act, 1973 thus repealed
and revoked the Zambia Independence Act, 1964 and the
Zambia Independence Order, 1964 respectively. Article Six
continued in force after the commencement of the Act exisw
ting laws 'as if they had been made in pursuance of the
Constitution's 4nd in the interpretation section existing

laws' means nml1 laws, whether a rule of law or a provision
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of an Aot of Parliament or any other enactment or instrument
vhatsoever (including any Act of Parliasment of the United
Kingdom or Crder of Her Majesty in Council), having effect
a8 part of the law of Zambia or part thereof immediately
before the Commencement of this Act, and includes any Act
of Parliament op statutory instrument made before such
Commencement and soming into force on such commencement or

thereafter,"

Whatever the merits or demerits of the method by
which the one party Constitution was adopted it is submi-
tted that it did not begin its cxiztenc; on a clean slate,
in other words it did not represent am effective break with
the past, The truth of the matter is that the 1973 Consti-
tution simply represented an embodiment of the rules, regu-
lations, laws and procedures which has marked the Constitu-
tional development of Zambia for the past fifty years or

more,

Notwithstanding this Continuation of the British
institutions and praotices and procedures there are certain
new features in the Constitution such as those relating to
the office of commission for Invostigationa” and institu-
tion of the Leadership Code. Both these bodies will be
examined in greater detail later on. The Act also creates
a Citizenship Board1a which scrutinizes claims or applica-

tions for Citizenship,.
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One other innovation was recommended by the Chona
Commission and this was the inclusion of & preamble in the
Constitution to reflect 'the gulding prineciples of the
Constitution, the sentiments and aspirations of the people

of z;mbia'.13

Thus the Constitution now embodied in the Consti-
tution states that 'the people of Zambia have established
& One~Party Participatory Democracy under the Philosophy of
Humanism that they 'uphold their inherent and inviolable
right to decide, appoint and proclaim the means and sytle
where by they will govern themselves anya United and undi-
visible Sovereign state under the banner of our Motto "One
Sambia, One Nation", The preamble also recognizes that
'all men have the right freely to determine and build their
own government and in shaping the destiny of their own
motherland' It goes further to declare that all men have
the right freely to determine and build their own political,
economic and social system, by ways and means of their own
choice and also 'recognizes individual rights and citizens
including freedom, Justice, liberty and equality and also
the rights and duties of all mem to the protection of life,
liberty and property, freedom of conscience, expression and

association within the context of the National Constitution.'
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The Preamble also pledges to 'all citizens the bounden
duty of the state to respect the rights and dignity of all
men, to uphold the laws of the state, and to conduct the
affairs of the state in such a manner that its resources
are preserved, developed and enjoyed for the benefit of its
citizens as a whole and to prevent the exploitation of man
by mans' The Freamble finally predicates Zsmbia's hope that
she may by her 'action enhance the development of Pane
Africanism, African Unity, independence and the total libe-
ration of Africa and further strive to foster the develop-
ment of non alignment and all other forms of international
co-operation conducive to the consolidation of peace and the
strengthening of mutual respect and friendship among peoples

snd states,!

Malawiy Ghana and Tanzania do nct have Bills of
Rights in their Constitutions and preferred to embody in
the Constitution Deeclarations or Fundamental principles of

Government.1u

1t has since been held that preambles and decla-
ratory principles of this nature are of no legal effect.15
They are merely goals to which Governments should pledge
themselves to attempt to achieve. FPerhaps mention should
also be made of the position of the Party in the Constitu-

tion. As it will be recalled, among the terms of reference
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of the Chona Commission was a directive that the Commission
should consider changes in the 'Constitution of the United watione
Independence Party'., The new party Constitution was accore
dingly annexed to the National Constitution 'for In!o;ma-
tion'js But in i975 Party supremacy was given further
recognition when the Constitution of UNIP was 'annexed to
the Constitution of Zambia together with amendments that
may from time to time be made to it by the Party and publie
shed in the Gazette.17 Thus Unip now assumes even a much
more Central placement in Government organisation thus
departing from the Westminister and American traditions
which regards parties as extra legal mssociations. Indeed
this is as it should be, Unip has pervaded almost every
aspect of activity in Zambia and it is only logical that it

should form part of the Constitution of the land,

The Legislature.

Composition and election

The introduction of the One Party State still
retained the formal structures of Government. The Legis~-
lative power of the Republic is vested in the Parliement
of Zambia which shall consist of the President and the
National Assembly, The National Assembly is composed of

one hundred and twenty-five Members including ten nominated



- 178 -

members.18

Article G6 of the Constitution Justifying the
device of elected members says that, 'the President may
appoint as noninated Members of the National assembly such
persons not exceedins ten in number, as he oonsiders
desirable in the public interest in order to enhance the
representative character of the Assembly or to obtain the
service as a member of the Assembly of any member who, by
reason of his special qualifications, would, be of special
value as such a member.! The prerogative of nominating
members to Parliament has been in use in Zambia since 1924
when the Legislative Council was formed. As a matter of
fact nominated members have, during the Colonial days
formad the lsrger component of the Legislative Council up
to 1559. But with the advent of the one party state
Constitution it has become difficult to defemd the conti-
nuation of nominating members to Parliasment because the
Assembly is now composed of members belonging to the same
party and therefore the President has a wide spectrum of
people from whom to select his Ministers. At the time of
writing virtually all key Ministries in the land with the
exception of The Ministry of Finance are in the hands of

19

nominated members. Obviously in & situation of this
nature it would be difficult to contend that in every case
this is done to enhance the representative Character or

obtain the service of a sSpecial Member. The Hembership of
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the National Assembly has been increased to one hundred
and twenty-five in the One Party State and therefore the
President has a large membership from whom to seek Minisw-
terial talent or Special qualifications. It would seem
that the device is used to nominate members into key
positions so that the President can have his wishes pre-
vail, after all every President would like to be his own
Minister of Foreign Affairs and so a nominated member would
be an ideél choice for such an assignment., Whilg aboli-
shing this device would not be in the best interests of the
country, the Chona Commission recomméndation that there shoulLd
only be three nominated Members would seem to be reasonable.
The Commission also recommended institutional representa-
tives to Parliament appointed by the Churches, Chiefs,
Civil Service, National Council of Commerce and Industry,
Zambia Congress of Trade Unions, Youth Council of Zambia,
University of Zambia, Security Forces, Professional Orga-
nisations end the National Women's Council. However these
recommendations were rejected by the Government. The
Speaker is also part of the Nationmal Assembly.ao There is

also provision for election of a Deputy Speaker.z1

Voters Qualifications

Since 1964 Zambia has enjoyed Universal adult suffrage.
In 1964 the voting age was 21 years. This was reduced to

18 in 1968 and this is still the case at Present. Thus
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every citizen of Zambia who has attained the age of

eighteen years shall be entitled to be registered as a

votor.'za

(vi) Lualification For Election as A Member and
Vacation of Seats,

In order for a person to be elected to Parliament

he must be a citizen of sambia and over twenty one years,
He has to be a member of the party and be literate and
csonversant with the offieial language of Zambia.23 And a
person can only be disqualified if he is under a declara-
tion of allegiance to some countpy other than Zambia, or
declared to be of unsound mind or has been convicted of
any offence or is bankrupt or detained.za A person nomi-
nated for election for the office of President shall not be
qualified for election as a member of the National Asse
nhly.25

The Legislative power of Parliament shall .be
exercised by bills possed by the Nationalé} Assembly and
Assented to by the Presidont.2§ Where the President withe
holds his assent to a bill and the bill is returned to the
Asgsembly and the Assembly resolves within six months of
the bill being so returned by a motion supported by the -
Votes of not less than two thirds of the Member. of the
Assembly that the bill should again be presented the Presiw

dent shall assent to the bill within twenty-one days of its
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presentation unless he sconer dissolves Pnrli.aent.a?
Farliament under Article 80 of the Constitution has the
power to alter the Constitution, This would require publi.
cation of the text thirty days before its firet and second
reading and it haz to receive twoethirds support of members
at second and Third readingse. An amendment to such a hill
howsver does not require publication in the Gmtu.aa The
first Constitution of Zambia Bill No. 28 wvas superseded by
Constitution of Zambia bill No. 30 and the second bill had
to be published for thirty deays again in order to comply
with the old requirement that if during the pasasage of bill
in Parliament there is an amendment to it such amendment
had to be published in the Gaszette againe Thus the amend-
ment to the Constitution does away with this requirement,
There are restrictions om Farliament to proceed with cere
$ain bills dealing with some financial -cnsuros.ag The
President may at any time attend and asddress the National
Aaaomhlyjo and the Fresident summons, prorogues and dise
solves parliamcnt.}1 Article 90 and Article 91 of the
Constitution deal with the procedures which Parliament will
follow and also its privileges and impnnztita.’a The Proe-
cedure of the Assembly is governed by Standing Orders which

may be altered from time to time by the Assembly.,

Financial Powers,

In aecordance with British Farliamentary principles
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regarding Control of Public finance the sambdian Legislative
Assembly has the sole power to impose or alter tcxution.jj
Defence and putlie ~segurity budget is charged on the
Jeneral revenues of the ﬂcpublioBQ but parliament does not
discuss this vote anymoro.35 Article 128 provides for the
office of Auditor General for the Republic whose duties
relating to the auditing of ascounts relating to general
revenues of the Hepublic and the expenditurs of money
appropriated by Parliaments Parliament has ereated by its
Standing Orders, a Publiec Accounts Committee which shall
examine the ascounts showing the appropriation of the suns
granted by the Assesmbly to meet the public expenditure and
such other accounts laid before the Assembly as the Commi-
ttee may think fit.36 As far as the contrel of publie
expenditure is concerned the annual reports of the Auditor
General have shown that the Zambian parliament has been
unable year after year to contrel misuse of public expendie

ture by Government Hiuintrics.37

Elections Under (ne Party State.

Following the Hepert of the Delizitation Commission
established under &rtiolc’73(1) of the Constitution of
Zanhia’a a now ulectoral act 1973 now governs the procedure
relating to parlismentary ilections, The gountry in actore

dance with the number of the one hundred and twenty-five
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¢lected members of parliament is divided into One hundred
and twenty-five constituencies. This is in line with
Article 74 which stipulates that 'Zambia shall be divided
into Constituencies for the purpose of elections to the
National Asgembly so that the number of such Constituencies
shall be equal to the number of Seats of elected members
in the iAssembly and that in delimiting such conatituencies
the Delinitation Coamiesion shall have regard to the avaie
lability of means of oommunication and the geographical
features of the area to be divided iuto oen-tituonoioéi

The Constituoncies are delizmited in such & way that there
Shall be at least ten constituencies in each adpinistrative
Provinces Lach Constituensy shall return one menber of the
National Assemblye There is also a Constitutional require-
ment that the boundaries of each constituenoy shall be such
that the number of imhabitants thereof is as nearly equal
to the population quota es is reasonably practicable.
Commenting on this provision the Delimitation Commission
said that 'Close adherence to the population quota would
result in a gross and unacceptable over-repressentation of
the Urban centrea, To avoid this the Commisaion detere
mined that it wou;d be necessary to delimit some Urban
Constituencies so that they would contain a population in
excess of the population quota by at least fifty per cent.
It followed that many rural areas would be so delimited as

to contain less than the population quota and the
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Commission determined that in areas where low population

densities coincided with poor means of Communication the
population might fall short of the population quota by up
to thirty per cent.39 The Commission then gave an example
of North Westeram Province the proviso to paragraph two of
Article 74 requiring a minimum of ten Constituencies in
¢ach administrative Province affected its work. It said
that 'without this proviso this province with a total popu-
lation substancially less than that of the city of Lusaka
would probably have contained eight Constituencies., 1In
terms of the proviso however it receives the minimum of
ten Constituencies, As a result. the five Constituencies
in Zambia with the smallest populations are found in the
North Western Province, and it cannot be said that these
constituencies have as poor communications or as low PODU-
lation densities as may Constituencies elsewhere in

Zambin.AQ

P Thus Zambia's Parliementary Elections under the

One Party State with a few axceptionaisuch as those rela-
ting to the primary :lections is still based on universal
adult suffrage as before and is still similar to the Bri.
tish system which based on Constituencies delimited by an
Electoral Commission and each constituency returning one

member to the National Assembly on a simple majority or

'first past the post syastenm.,
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Parliamentary Elections.

The Constitution has introduced a filtering
mechanism‘of Candidates for the National Assembly at two
levela, both road blocks being new innovations into the
Constitution presumably designed to screen the credentials

of cie ction hopefuls,

The whole gamunt of parliamentary and local
Government elections are controlled by the Party Machinery.

Article 34 of the UNIP Constitution declares that

'No person shall be selected as a Candidate for any
parliamentary or local Government election or by-election
unless he or she is a member of ﬁha Partye The Regional
Conference (formed by Article 22 of the Party Constitution)
shall submit to the Central Committee names of all candi-
dates selected for any election or by~election together with
the number of votes cast for each candidate. And then the
Central Committee (formed according to Article 7) shall be
responsible for selecting three Candidates to contest any
parliamentury or local government election or by-olection.“
To be a candidate for parliament therefore a person must
be a member of the ¥Yarty, voted for in the primary elections
by local party officialss Those who. manage to bypass this

hurdle still have the Central Committee to think about.
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Article 75 of the Constitution gives constitutional

significance to these party requirements,

For the purpose of selecting persons from any
constituency to be candidates for election to the National
Assembly the Electoral Commission shall hold primary
elections in that constituencys At a primary election a
poll shall be held at which the following persons resident
within the constituency of the National Assembly shall be
entitled to vote,

(a) the Regional Secretaries, the Regional Yomen
Jecretaries, Regional Youth and Puhlicify Secretaries and
Two Trustees of the Party,

(b) the Chairmen,Vice Chairmen, the Secretaries,
the Vige Secretaries, the Tressurers, the Vice Treasurers,
the Publicity-seoretaries and the Vige Publicity 3ecre-~
taries of every Constituency of the Party, and

(e) the Chairmen, Vice~Chairmen, the Secretaries,
the Vice Secretaries, the Treasurers, the Vige Ireasurers,
the Publicity Secretaries and the Vice~Publicity Secretaries

of every Branch of the Party.

At end of the poll the Electoral Commission shall then
submit the names of all Candidates to the Central Committee
together with the number of votes received by each candie
dates Then finally the three persons who have received the

greatest number of votes at the primary election shall be
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qualified for nomination as ¢andidates for election to the
National Assembly from that constituency unless (and here
is the rubd) the Central Committee disapproves the nomiw
nation of any such person on the ground that his nomina-
ting would be inimical to the interests of the State, in
which event the person who has received the next highest
number of votes after the said three persons at the priw

mary elections shall become qualified for the nomination.’

In the 1973 December Elections under this mechanism
26 successful candidates in the primary elections were
barred from proceeding further to the ﬁutionul clootiona.“a
Some of the candidates had wide support in their consti~
tuencies but because of this procedure their electorate
were denled the right to exercise their votes in their
favour. First there is a question of whether this type of
action can be reviewed by the courts and secondly whether,
if 1t 48 the genuine intention of the Founding Fathera of
our Constitution to see the One party participatory Demo~
eracy in truthful action, thia type of invidious reserve
powers of disallowance is in the best interests of the

Natione True, the Conetitution 8ays that the nomination of
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such a person shall be disapproved 'on the ground that

his nominaticn would be inimical to the interests of the
State'! but it would be difficult to contend that some of
the Candidates who were in the party hierachy such as
District Governors were 'inimical to the interests of the
State.' As lMubako says 'in the whole process the party
plays a vital role of the only selection agency of the
nation's legislators from among whose membership the
President appoints government }‘fi:l.nister:s"’3 and it is
therefore of vital importance that candidates are not
deprived of their freedom of expression even though this
is done under the authority of a Constitutional provision
because what is in bad taste is not the Constitutional
provision which in any case has found its way into the
Constitution through the people by whom it is being exerw
cised but the capricious abuse of the power to which it is

prones

The Chona Commission's recommendation on the
Conduct of .lections came to the conclusion that 'in a One
Party Participatory Democracy, elections should be comple~
tely free and that the party should have no role in vetting
or selecting candidates in order to avoid chanhges and
practices of nepotism, tribalism and the possible abuse of

this function by locsl party officials.' The Commission
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went on to say that 'since to qualify as a candidate one
must be a Party member, we felt that the electorate should
be left to choose the best candidate from among the contes-
tants. lMoreover as the membership oflfhe Pﬁrty should be
open to every citizen and every Party member should be
free to stand for elections, we came to the conclusion that

there should be no independent candidates.’

On the question of primary elections the Commission
came to the conclusion that 'the idea of conducting primary
elections in order to arrive at the final list of Candidates
would be expensive to the tax payer apart from the involving
the electorate in numerous elections, ' The commission
therefore rccommended that there should be no primary

elections in the Cne Party Participatory Democracy.

However in the white paperuu the Government rejected
this recommendation arguing that 'all election campaligns
should, in the name of fair play and Justice be conducted
under the Party supervision and controle' The Uovernment
therefore ruled that 'there should be primary elections in
the One Party Participatory Democraecy at the district
level; names of all candidates elected by the regional
Conference should be submitted to the Central Committee to-
gether with the number of votes cast for each candidate,

The Central Committee will Belect up to four names and have
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the final say. 1Its decision will be based on whether or
not a cundidate is a full member of the Party and fulfils
all the conditions laid down by the Party. The Electoral

Commission shall conduct the Frimary Elections,

It is to be regretted that the Chona Commisaion
recommendation was rejected by the Government, Since the
General Elections in 1973 there has been a growing mood
of disatisfaction among the members of Parliament and the
people in generasl against the holding of primary Elections

in the denerasl Elections,

for instance, during the @eﬂate of the Rlectoral
(Amendment) 1:31.21..'!.z'5 whose objectives were

(a) to incorporate in the Act corrupt and illegal
practices and other electioms offences; and provide for
matters connected with or incidental to the foregoing
Members of Parliament ealled on the Government to stop
vetolng candidates so that people could choose their own
representatives to Parliament. Mr. Jameson Kalaluka member
of Parliament for Kasoma said 'We should do away with the
vetoing system because it is not necessary and hgs proved
that candidates vetoed in the primary elections are the ones
who are popular.'46 At its Annual General Conference, the
Law Asgociation of Zambia also called for the abolition of

the system of primary ﬁlectiona.h?
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CHART..x VII
The dole of Parliament in Zambia's One Party State.

Undoubtedly, an examination of the role and functionms
of Farliament in the context of the present paper is not in-
tended to be exhaustive but merely to show in a nutshell the
direction in which Zambia's One Party state Parliament has
moved s8ince sambia became a One Party state. is earlier
pointed out because there is only one political party or
organisation in Zambia namely, the United National Independe~-
nce Party, the formation of other political parties or orga-
nisations as well as any expression of opinion or other acti-
vity in sympathy with such political parties or organisations
is prohibited and thus membership of the Party becomes a nece-
ssary qualification for election to, and membership of parlia-

mente Thus all mewmbers of parliament are members of UNIP.
The uestion therefore is, since there is only
one political organisation in Zambia, has Parliament's role
changed its focus? Or, to put the question differently, has
the role of parlisment merely become decorative, in other
words has its role been reduced to that of simply rubber
stamping decisions already taxen by the party and that there-
fore it has no independent existence. More positively is the
institution of a Cne Party -tate at variance with the working

of an independent and effective parliament?
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It is proposed that the Ssubject will briefly be
examined under three heads, Firstly the Constitutional
structure of Farliament, Secondly under the general heading
of parliamentary performance we 8hall examine its legis-
lative and representative functions and thirdly under
Farliamentary Control of Executive or Government its oriw
tical role, thus making the Executive or dovernment accou-
ntable to the legislature.and through the legislature, to

the electorate,

As we have already seen the legislative power of
the Repuilic is vested in the parliament of Zambia which
consists of the President and a‘single Chamber National
Asncmhly.1‘ The importance of this prévision is that it
recognizes that parliament shall be the 80le repository
of legislative power in the country. Thus on the basis
of thia no other body can purport to enact laws for the
country except if Parliament confers such powers on such
body. The Constitution also makes the President a Consti-
tuent part of parlianent, and together with the National
Assembly they exercise the legislative funotion of parlige-
mentes Thus both the President and the national Asseuwbly
have to concur in order to bring a particular piece of
legislation into being, The Constitution does not vest

legislative powers exclusively in the President as thig
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would constitute a serious derogation of the soverelgnty
and independence of the 1egislature.a' No bill passed by

the .ssenbly shall begome law without  the President's

4

assent.”  ‘he importance of legislation has been suid to
be that it is the means by which the 1ife of the nation
is regulated, muu froun which therefore the authority to

govera dorives.gp

There mus: e a Parliamentary session at least
once a year.SJ and since independence the Aszembly has
divided each of ite sessions into three or four meetinga,
And according to Article 93(3)/the life of Parliament shall
be five years from the date of ita first s8itting after a
dissolution, unless the President dissolves it earlier,
4ambia's first Parliament was dissolved ip November 1968 .
and the Jecond parliament was dissolved in Uctober 1973
and the first parliament uncer the One rarty participatory

democracy wss elected in December 1973.

Having briefly examined Parliaments Constitutional
format let us then proceed to examine its parliamentary
performance under the heads of representative function and

its critical role.

Members of parliament are supposed to play a

significant part in the political system becsuse of their
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representative roles, They are supposed to represent the
views of their constituents and e8pousing their interestas,
secondly they are required to articulate party policies

and to a certain extent their own policies as well,
Recognizing this different role which Parliament has to
Play from what obtains in multi-party System, the Speaker
of the National assembly Mr, Robinson Nabulyato said 'in
the first instance it demands the coming to the forefront

- of backbench opinion as against the multiparty system in
which the public expression of Government backbench opinion
is muzzled by the demands of party discipline and solidarity,
The HMePes in the Cne Party system, as a broker for his
constituency, will need to be closely reésponsible and as ga
consequence, constantly in touch with the needs of his
Constituents, not simply in terms of their individual relg-
tions to the administration and variocus Government or semi
Government institutions, but for the correction of bureac-
tratic inroads against individual liberties, as is usually
envisaged in advanced countries, In performing this funce
tlon the parliamentsrian will at the same time be expected
to have a duty to the Farty and the Governument, The Cne
Farty System is directed towards the democratiec expression
of a wide range of perspectives all held within the agreed

goels of modernisg:ion for the country as a whole and
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anchored in the realities of a decentralised adminise

trative structure!?,

With the iatroduction of the Gﬁe Party State in
1973 there was a general apprehension among a number of
people that the role of parliament would have been reduced
to a mere formality, as members of Parliament’would 8imply
Join in a chorus of litanies of praises in support of the
Governnent, The rationsle being that since Government
policy on issues would usually be taken to be known by
Members of Parliament end since, after‘all, members of
parliament were members of the party~there would inevi-
tably be unanimity on all polici issues, Indeed it was
President Nyerere who affirmed this point of view when he
Spoke of the role of Parliament in Tanzania's One Party

state,

"As individuals within the party;" Nyerere said
of the National ixecutive Committee (which is the equiva-
lent of Zambia's National Council) we are free to express
our own opinionsy to eay exactly what we think about the
subject uader discussion, In Parliament,on the other hand,
TANU members were expected to follow the 'Party line' as
laid down by the National Leaders at a preliminary Meeting

of the TANU parliamentary party.'§ The Parliamentary
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party met, norﬁally for one or two days, immediately
before each meeting of the National Assembly, Proceedings
were Confidential and were designed to promote the maximum
Possible agPeercnt among MP8 on all matters of public
intereﬁt.? It would therefore appear that these organs
tended to emasculate the liveliness of parliamentary
debates, At the National executive, said Nyerere 'we are
deciding in broad terms what the party,pelicy shall be,
whereass 1nkthe National Asseubly members were discussing
*the question of exactly howy, when, in what order of
priority and :c on, the agreed polieies shall be put into

effect'.5

Despite a1l this control of parliamentary freedom
Nyerere has insisted that TANU should retain its pre-
independent - character of 'a broad based national movement,
representative of all shades of épinion in the country.'9f
For instance the parliamentary party has now been abolished
in Tanzania and this no doubt has saved parliament from

being completely overshadowed,

In Zambig generally, though there have been no
major policy differcnces among iembers of parliament differe-
nces of emphasis on certain policy matters have emerged,
A sharp fall in tke price of Copper, increase in foreign
pressures from the isouth resulting in the Closure of the

Rhodesia~iambia border in 1973 which also resulted in the
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people facing severe econouic difficulties resulting in
chronic shortages of essential commodities, meant that
within UNIP itself there would be a reassessment by some

members of Parliament of the policies of the Government.

Anotier way in which parliamentary practice
expecets a member of parliament to be g representative
results from hLis being;aleoted by a specific territorial
area in order to voice the interests of the residents in
the legislature, This would appear to be a relatively
easier role to play when compared to the one of easpousing
government policies, With the 1ntrodu§tion of the One
Party State the majority of members of parliament stood
for election in their home areas., They could thus speak
the lsnguage of the people and share their culture and
traditions thus there was a common identity between the

electors and their répresentatives,

In Zambia therefore members of Farlianent can be
broadly divided into two categories, i.e. members who
represent rural constituencies and those who represent
Urban Conztituencies, from a general assessment of tiueir
contridbutions one tends to find that members of Parliament
from the rural areaz tend to be specific in their issues.
Une member of Farliament from the rural ares said 'Ve must

speak for the wman in the village who has sent us to this
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House, I am the hundred per cent representative of the
government and of the common man in the village. 1 do not
want to go home and tell people at home how good Lusaka

is + « o I cannot go there and tell them that we are having

many ¢ars and so on when the common man is Butfering.'ﬂo

Be this as it may the representative role of members
of parliarent teunds to be truncated for a number of reasons.
Cne of the most important reasons for the weakness of the
links between members of parliument and constituents is the
fact that many members of parliament hold government posts
or have other official duties to perfor&. making it diffi.
cult for them either to visit their constituences regularly
or to devote much of their time to oconatituency matters,

And before the second Republic a number of members of parlia-
ment were at times detained or restricted and this preve-
nted thewx fron attending to the welfare of their consti~
tuencien.ﬁj ‘erhaps the most important factor which redue-
ces the role of the National Assembly as a forum for the
articulation of constituency interests is the existence of
alternative avenues for the redress of the grievances of

the voting public. And this has been broached by President
Kaunda in one of his naticnal council addresses as far back
as 1969, while 'parliament must . more and more effectively
Play its role as the custodian of this nations' interests,'
he said.....‘membars of parliauent cannot do this alone ceee

members of parliament cannot continue to guess what people
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want. People must through ?&R#YA Channels, put forward
their suggestions in constructive form's This reauirc

true today perhaps even more so tha it was in 1969.12”

Thus the voting public finds it much easier and
propably more efficacious at district level, to approach
for instance the District Secretary, or the UNIP regional
Jecretary or the District Governor instead of approaching
their member of parliament. Furthermore the people could
voice their needs through Chiefs, Chiefs have had a
traditional role of safeguarding the interests of their
subjects and perhaps because of this pioplo find it
appropriate to approsch them instead of their member of
parliament., 4nd since the Constitution provides for the
House of Chiefa,33 though a non-legislative body, there
is evidence that some Chiefs use the House for airing

their people's grievances.

Thus these various factors prevent menbers of
Parliament from monopolising as the sole donstituency
&pokesman, and because of these various avenues open to
the people thé member of parliament finds himself little

used,

Perhaps the most common Criteria of Judging the
independence of the Legislature is its function as a

forum of debate on government policy and conduct, and it
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is this function which is usually under public view.
The implication is that Parlisment is there to inform and
pduo;te the public through constructive criticism,
scrutiny and publicity of Goverpment policy. In effect
thorotére, though there is no o!fioial_opposition eriti-
cism and self criticism should 8till be present even under

& One party state.

The Role of the Party.
With the coming of the One Party state in Zambia

there were fears in certain quarters that Parliament would
now begome a rump. Let's consider these facts. Article

29 of the Unip Constitution provides for the National Gouneil
of the Party which comprises members of the Central Commiw
ttee, members of parliasment and all other party officials
such as District Governors. The importance of the National
Council is underscored by the’fact that it is the policy
making body of the paurty.ﬂlF ﬁéha point is that since
members of parlisment are members of the Nationsl Council,
and aince the Natiogal Council is the policy making body

of the Party then membere of parliament would take part in
the discussion of the policy of the Party at the National
Council and thus parliament would simply ;ecoae a body to
transfer into law decisions of the National Council,
secondly under Article twelve of the Unip Constitution the
Central Comumittee should ‘exercise complete control over

1
all officials.! 2 These factors tuen tended to create the
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impression that members of parliament would become
neutralised and that in the end they would simply become
parliamentary robots, The Chona Gomm;aaion on the One
Parﬁy state however recommended that

(a) HMembers of Parliament be frees to speak and/
or vote as they like on any issue in the National Assembly.

(b) Ministers should not be free to criticise
Government policy publicly unless they resign their poatsy
and

(e) Party parliamentary eaucus meetings should
not be held

The Governument sccepted §neae recommendations
and thus Article eiglity-seven of the Republicen Constitution
states that members of the National Assembly shall be free
to speak and vote on any issue in the National Assembly.
In other words the Freedom of speech in parliament is

recogniged,

The performance of parliament under the One Party
State during the past five years therefore presents an
opportunity to assess its effectiveness in so far as its

critical and legislative roles are concerned,

Opening the First session of the Third National
16
Assembly  President Kaunda warned members of parliament

that 'any member of parliament who used a Unip ticket in
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the General lection for the purpose of using this House
as an instrument for counterrevolution must now'aorioualy
engage in an act of zeditation, self inspection and self
criticism and finally undergo voluntary political

cloansing'o\J

Obviously these were strong words by the Head of
state to the new members of parliament. Parliament spent
much of the tipme during the period under review passing
legislation, debating the budget and debating the motion
of thanks to the Presidential address at the beginning of
each sessions In -.. one hundred and Sixty bills appeared
in the Gazette.17 Une hundred and fifty six of theae
became law, forty-two of which received amendments at the
Committee stage, Two bills only received the first reading
these were the Public Order (imendment Bill (N.A.B.3/74)
whose object was to amend the Public Order Act (Cap. 104)
80 a8 to include the Secretary-General and other members of
the Central Committee of the United NHational Independence
Party among those who may convene and address public
Meatings without the permission of the appropriate police
officer and the District Governors Gratuity (Amendment Bill.
(N.ieB. 11/78)e The National Sports - . Council of Zambia
Bill (N.A.B. 23/76) was itself negatived on Thursday, 29th

July 1976 in its second reading. The Ayes being 31 and
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the Noes 58. The .dectoral (Amendment) 5111, (n.i.B.
27/77) was withdrawn by the Prime Minister on Friday 9th
December 1977, On 17th December, 1976 a Private iaembers
Motion "That this House Urges the Government to overhaul
the present operation of the Cold Storage Board of Zambia
in order to reduce the current beef shortage in the country'
was agreed %o without amendment. On 29th March 1978 a
motion 'That this House condemns the attitude of the
Zambian Press towards the leadership of our country' was
by leave withdrawn after the Front Bench had pleaded with
backbench thot the motion, though a genuine one, he withe
drawn for the sake of maintaining unaninmity in the House
end the entire Republic of Lambiae On 8tk March another
Private members motion 'that this House urges the Govern-
ment to repatriate aliens who are in the country illegaily'’
was agreed to by the “ouse without amendment and finally
on 8th April 1978 ancther private members motion 'that
this House urges the Government to declare all areas in the
Eastern Province and other parts of the country which are
flooded by recent heavy rains as National Disaster areas
and urgent help be provided to save life and property!*

wes agreed to without amendment.

As far as its critical funotion is concerned
Parliament availed itself of the freedom conferred onm it

by the Constitution, The membere of parliament also used
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their right to ask Ministers questions. And the importance
attached to this role of Me. pers of Furliament was shown
by the 3peaker on July 10th 19?548'whan he criticised the
Government for luck of co~ordination between Ministers of
State, This followed the failure of & Minister of utate
to answer a question from a member of parliament because
he was not briefed by his senior Minister who was himself
absent from the House. The role of Government backbenchers
a8 critics of the conduct of Government was therefore taken
quite seriocusly, And in fact some 8e¢gtions of the Community
began to question whether Farliament was not going too far
in its criticism of Government, . This led to member of
parliament for Petauke to fire a salvo at these critics,
He said 'members of parliament had a solemn duty to ensure
that parliamentary freedom and privileges continued. This
house should never acce.t =. + 1t has become a group of
yes men or rub’merr:ﬂ:wmpa."19 /e cautioned "it should be
accepted that all of us are patriotic because members of
parliament had been screened by both the Central Cor-ittee
and the electorate, And on 18th January 197520 sresident
Kaunda in his opening address to parliament praised the role
of parliament since the iutroduction of the One Farty
participatory Democracy. le said "there was no countfy
which could bost of frecdom of wpeech like that enjoyed in

Zgmblae™
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There is some truth in this. If the indepencence
of the législature is to be judged by the de gree of
freedom which it has to discuse and criticise and not
necessarily to reject government maasﬁrea then Zambia's
One Party State should receive some kudos., Without
necessarily coming close to replacing their own policies
for that of the Government members of parliament no doubt
assumed their responsibilities under the One Party State
with the seriousness with which National assenbly matters

deserved to he delt.

dxpectedly the criticliems of members of parliament
were not taken kindly to by some people. A dovernor for
instance accused the kembers of Parlisment of misleading
the masses. ke said, 'wembers of parliament had turued
purliament into a plati~». tv criticise government instead

21
ol tatklimg wajor issues,!

And bec usze of these criticisms a new gtanding Order
was enacted ¢ which empowered the standing Order Committee
to enforce relevant disciplinary rules of UNIP for breaches
of rules within the precints of parliament. This undoubtedly
acted a8 a warning to Members of Parliement that they could
be disciplined for what they say in parlisment. Up to the
time of writing no member of parliament has been disciplined
as & result of this amendment. Thus though Zamdbia's parlia-

- ment under the multiparty system was described a8 “"more or
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less puaivo"‘?3 this certainly casnnot be said of the parlia-

ment under the (ne Party itate,

The raison d'etre of parliament should not be
wanton rejection of Government measures (unless they are
insidious in nzture) bdut to act as a watech dog over the
affairs of Governa:nte To instil, by comstructive criti-
ciam, a sense of responsibility and restraint in Government
#inisters 50 as %o reflect the continuing participation of

the community in its activities.

(ii)The ixecutive

The executive power of Lambia ie ;eated in the fre-
sident and it shall be exercised by him either directly or
through officers subordinate to hin.zh In exercise of
these powers the President shall act in his own deliberative
Judgment and shall subject to the provisions of the Constie
tution not be obliged to follow the edvice tendered by any
other person or anthority.af’ He is the Commander in-Chief
of the .iruwed tarces.ae He is also the Head of atate.27 The
President is immune against criminal proceedings in respect
of anything done or omitted to be done by him either in his
official capacity or in his private e¢apacity and no civil
proceedinygs shall be inatituted in respect of which relief
is claimed against him in respeet of anything done in his

private capa¢ity-28
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wlection of rresident

The Chona Commission reported that 'the rajority
of the petitioners expressed the view that the President
of the Republic should be popularly elected and that
candidature for the .-t of the President should be open
to every citizan'.ag Consequently the comumission recoe
mmended that there should be sn open contestyrand

(a) that the President be popularly elected

(b) that thae nomination period be thirty days

(¢) taat if after the nomination period there is
only one Candidute, that candidate be presented to the
electorate for confirmation by‘a simple majority. If not
confirmed the rarliament elects a President other than the
rejected candidate and

(d) that all Presidential Candidates be accorded

0
equal election facilities during the election campaign.3

The Government White paper acceﬁted the recomme~
ndations with certain amendments and modifications. For
instance while accepting that the Preesident be popularly
elected, the Government reduced the nomination period to
ten days, and that if after the nomination period there is
only one caznaidzate, that candidate shall be deemed electedy

it also endorsed the Chona recommendation that all
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Presidential Candidates be accorded egual election

1A
facilities during the election Campaisnf"

A8 2 result of thecse agroémeuta the first
Constitution of Zambia 811152 provided for an open contest.
The Jenerszl Conference of the Farty was to act és the
electoral colle e to elect three Candidates, However
Constitution ;f éaﬁbia Act No 27 of 1973 provided instead
that the Gener=1 Conference was the body that was to choose
President, 'and such person shall be the sole candidate in

- an election to the office of Prasidont'ﬁjB

article 32 of the Party Constitﬁtion Says that a
deneral Conference shall be held once every five years,
Uelegates to tie Conference must be members of the party
and this inciudes

(&)  all members of the National Council;

(b)  up to 600 delegates from each province
selected in accordunce with the rules made by the Central
Committee,

(¢) one delegate representing each trade union
effiliated to the Zambia Congress of Trade Unionsj and

(d) one delegate from each organisation affiliated
to the Party,

The General Conference apart from choosing the President
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is also empowered to consider review or change any policy
of the party.iB On the tenure of office of Fresident the
Commission reportcd that 'petitioners,expresaed divergent
views on this issue, Varying terms of office ranging from
8ix months to life presidency were suggested. After dis-
cussing this matter, we came to thg conclusion that the
Post of Presicent should be withrin reach of as many
aspiring citizens as possibles 'S5 Hence the Commission
recommended that

(a) the term of office for a kresident be five
yearsy and

(b) that the President be eligible to stand for
a second term of five years after which he shall not be -
eligible to stand as President for a period of at ieuﬂt
five yearsjy thereafter he Shall be eligible to stand for
a new term of five years.5§' The government rejected this
recommendation arguing that "there should be no limitation
on how often & man or woman ¢an serve his or her country

37
in the office of President',”

(iv) Jualification for Election to the Post of

Egesideng.

A Presidential Candidate has to be a citizen of

Jambia and a member of the Party and be thirty-five years

of agee The Chona Commission had recommended a minimum
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age of thirty but the Government wWhite paper raised the

minimum age to thirtyefive

The Prime Minister and Cabinet

Parliament or, subject to the provisions of any
Act of parliament, the President may establish office of
Prime iinister and such other offices of Minister of dGovern=-
ment or Junior Hinisters The Prime Minister is appointed
by the President from among the members of the National
Assembly and in consultation with the Prime Minister
appoints other linisters or junior Ministers also from

among members of the National Aﬁsembly.

The Chona Commission had recommended that there be
a President with specified executive Fowers sBupported by a
Prime Minister who would be responsible for Governaent
adminiatration&Bg' Government accepted this recommendation
regarding the functions of President and gave the President
full executive powers. Government noted that Zsmbia has
many enemies surrounding her and therefore the implementation
of the One-Party Participatory Democracy as well as Humanism,
together with the attendant problems, require a unified
Command under an Executive Preaident.ﬁﬁ’

The Prime Minister is the head of Government

administration, and leader of Governmcnt business in the
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National Assembly and responsible under the directions of
the President, for such other business of the Government
as the President may assign to him.“1,

In the event of death, removal, resignation or
incapacity or absence of the President the Secretary Gene~
ral, an official of the Party appointed by the President
of the Party from among the three nominated members of the
Central Committee or from the twenty members elected by
General Conference of the Party shall perform the functions
of Office of the President.l+2 Within three munthe of the
office becoming vacant an election to the office of the
President shall be held.hj

The Cabinet consists of the Secretary General
of the Party ex officio, the Prime Minister and Ministers
appointed by the President., The President presides at
meetings of the Cabinet and in his absence the Secretary
General presides. In the absence of the Secretary General
of the Party, the Prime Minister and in the absence of the
Prime Minister such Minister as the President may desig-
nate.

The functions of the Cabinet include advising the
President with respect to the Policy of Government and to
be responsible, under the direction of the President for
such business of Government as the President in consultation

with the Prime Minister may assign.45 The Party
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Constitution however provides that the Central Committee
is responsible for the ‘implementation of the entire
policy of the Yarty' and further that 'should any decision
of the Central Committee eonflict with any decision of the
Cabinet on any matter of Government or Party policy, the
decision of the Central Committee shall prevail® thus

endorsing the Supremacy of the party over the Government,

Article twelve of the Party Constitution creates
the Central Committee which is charged with the implementa-
tion of the entire policy of the party and programming
party policy as formulated by the Natiénal Council., The
Central Committee also exerciscs complete control over all
officialse The Central Committee comprises the Preaident
of the Party, the Secretary General of the Party, the Prime
Minister ex officio, twenty members elected by the Party's
General Conference and three members nominated by the President
8hould elect the President of the Yarty and twventy members
of the Central Committee It shall be held every five years.%6
The functions of the Central Committee were transfered
into the Republican Constitution by the Constitution of
Zambia (Amendment) Act 1975,

There are subecommittees of the Central Committee
whose members gre appointed by the President of the Farty
from among the members of the Central Committee and the

National Council .LF‘?
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A8 can be seen from the:e provisions there are
several structural and functional arrangements which
provide for very close interaction between the Central
Committee and the Cabinet, The most significant ones

could be summarised as follows
_the
(a) The executive power of/Republic is vested in the

Preaident of the Republic who is also the Principal officer
and leader of the Farty and when present presides over the
Separate meetings of the Central Committee and Cabinet as
well as over their Jjoint meetings,

(b) The Secretary General of the Parti i8 a Member of the
Central Committee ex officio,

(¢) Both the members of the Central Committee and the
Cabinet are members of the General Conference and the
National Counoil of the Party. This undoubtedly underlines
the faot that they are both party members because ouly
members of the Party can qualify to be members either of
the General Conference or the National Counecil,

(d) There is provision for Joint meetings between the
Central Committee and Cabinet, for instance, article 4o

(4) of the Constitution of Lambia (Amendmgnt) Act 1975
states that proceedings for the removal of President on
grounds of physical or mental incapacity should commence

with a resolution of thne Central Committee and Cabinet
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sitting jointly,

Thus rigid separation betwsen the Party and
Governmeat and consequently between the Central Committee

and Cabinet and also legislature cannot be attained,

The fundamental function of any political party is
to select and maintain an orderly government. The selection
involves both personnel and issues, The politigal party
must take a spescial position on each of these matters, and
if in power guide the Government along that line. There=
fore the only major difference between the Status of the
Party between the multi-party system and the present set-
up lies in the fact that the Party now commands the Govern-
méent machinery in 'perpetuity' whether it has specialised
and full time organs for this or not. The orucial issue .
rests upon the availability or non~availability of proper

control mechanisms over Government Machinery,

It must also be clear that under the present system
of One Party FParticipatory Democracy, both pelicy formul s~
tion and fuplementation is reelly an obligation of all. At
least this is demonstrated by the existence of numerous
points of interaction between the Central Committee and the
Cabinets For one thing one ¢annot be a member of the
Central Committee and Cabinet; Minister unlesz he is a

member of Unipe. Therefore it would appear that any attempt
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to make wateretight 8eparation between the Party and
Government and Subsequently the Central Committee and
Cabinet would not make sense, What is needed is flexi

bility,

The Judiciary

The Constitution provides for g Supreme Court of
Zambia which shall be the final Court of Appesal for the
Ropublic.yﬁ' Before the coming into operation of the
One Party state Constitution the Court of Appeal was the
final Court of Appeals, The Chona Commiseion recommended
that 'the Constitution should provide for a final Zambian
Court of Appeal in line with our status as a sovereign
atuto.‘gs Hence the Commission recommended that the
Court of Appeal should become the Supreme Court of Zambia
and that it be the final Court of Appeal in the Republic.,
The Chief Justice and the other Judges of the 3upreme Court
are appointed by the President, Article One hundred and
nine also provides for the High Court for the Republic
wnich shall have original Jurisdiction to hear and deterw

mine any civil or eriminal proceedings under any law.

The Chona Commission made certain recommendations
with regard to the supreme Court which were accepted by
Government, The Commission resolved that 'the time had

come to remove even the permissive references to the
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appelate jurisdiction of the Judicial Committee of the
Privy Gouncil.'ﬁg Though the possibility of appeals to the
Judicial Coumittee of the Privy Couucil had existed in the
1964 Constitution the President had never made use of this
powers Jecondly the Commission recommended that the Supreme
Court be empowered to give advisory opinions on Constitution
matters without the need for litigatioﬁ. This recommendation
was accepted by the Government though it never found its way

into the Constitution,

(vii) SERVICE COMMISSIONS N

The Constitution establishes the Public service Commission,

Teaching service Commission gnd a Police and Prison service

Commiasion.ii;' Article 115 establishes the Judicial Service
Commission. The power of the President in relation to these
Commissions have to be exercised in accordance with their

laid down procedures and regulations.’> -

The 1973 Constitution included two new innovations
which were nct in the 1964 Constitution. These are the

o T

3 4
Leadership Cc::de53 and the Commission for Investigationa.i‘“

The Chona Commission made wide ranging proposals
with regard to the Leadership Code., The Commission itsels
referred to it as the Code of Leadership. Repdrting on the
subject the Commission said that 'the majority of the peti-

tioners who spoke on this subject generally accepted the
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idea that a Code of rules to guide national leaders at

various levels in society should be worked out and implew

mented in the One~Party Participatory Dcnooracx."‘is

Consequently the Commission made elaborate recommendations
relating to the categories of leaders who were to be
affected by it.sa“: 'The Government accepted the recommenda-
tions in principle arguing that there was need for more
time to study in detail the rules and categories of leaders

57
to whom the Code will apply.'

The history of the leadership Code dates back to

1970 when FPresident Kaunduﬁﬁ

first introduced the subjeoct
to the Unip‘National Council meeting at Lusakas Early
comprehensive suggestions were made ,thus in 1972 the Unip
National Council meeting at Mulungushi Hall, Lusaka from
kth to 6th March resolved that 'in view of the fact that
Zambla is going & significant metamorphosis that will lead
t9 e One~Party State, the Central Committee should at its
earliest convenience look at this question in order to pro-
duce tangible guidelines of what will be expected of the
leaders in a new-lo00ok Zambiaj

(b) that the guideline sc produced should be such that
the leaders are not placed in a doubtful position whether
they themselves and their followers do not know what they

should do or not do."

Article Thirtyetwo of the Leadership Code creates
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the Leaderchip Committee consisting of five members
eppointed by the President. And it is this Committee which
hae the duty of making regulations by statutory instrument
applicable to Leaders of ipecified offices and the regul a=-
tions are to be the leadership Gode.ﬁgu The holder of a
specified office must comply with the Lesadership Code with-
in three months failure to which the leader will vacate
offices The President is given the discretion to extend
the period for compliance with the code. The Code does
not apply to holders of the offices of President, judge of
the Supreme Court, judge of the High Court, Investigator
General, Director of Public Prosecutions and Auditor Gene-
raléo Allegzation that a person has not complied with or has
committed a breach of the leadership Codeéq; shall be
determined by a tribunal consisting of a Chairman, to be
appointed by the Chief Justice, who is or is qualified to
be a judse of the High Court, and two other persons to be
appointed by the President. Appeals may then lie to the

Supreme Court from the decisions of the tribunal,

It is the implementation of the leadership Code
which has proved difficult, Discussing the Leadership in
Parliament member of Parliament for lLivingstone Mr. Arthur
Wina said

‘Let us get a published atétemont, investigated by

the investigator General and confirmed by him that the
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provisions of tue leadersulp code have besn fully complied
with by the members of the Central Committee, before we go to
ask office orderlies, University lecturers, lerks in the
Parastatal organisations to burn their homes. It is inpor-
tant that the country must know that those who claim to
lead it with high moral principles of morality are the first
to show an example and make sacrificos'.ﬁé"‘ Mr Valentine
Kayope member of parliasment for Bahati said on the Code
'se realise that there are two categories of leaders in
Jambla, the new and the old, How do we Btrike a balance.
The old ones in my view have had opportunity to amass
wealth judgingz from the quality of their physical appeara=
nce and by seeing the mansions they have built for theme-
selvess The new ones have nothing,yet we should have &
conmon base.’”éﬁ Indeed these were genuine fears about a
measure which was pregnant with problems of execution. If
it had to be not of decorative value it had to be
seen to bite, by the publice. At the same time it would have
been naiive to expect that leaders with property would
saccept the measure without a murmur. The Leadership Code
&k,

as Mubako rishtly pointed out 'has becone a headache for

the draftsman and nightmare for the enforcement agencies,!

6_.
The first statutory inatrument‘iz was replaced by
statutory instrument 47 of 74 and within the same year this

statutory instrument was replaced by statutory instrument
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108 of 74 which was finally replaced by statutory Instru-
ment 88 of 76, The first statutory instrument was revoked
because (as the Secretary General informed the Unip National
Council meeting at Mulungushi on Twentieth to Twenty-fifth
April 1975) the Central Committee wished to extend the
period by which leaders were supposed to comply to twentieth
1974, Two provincisl Committcos of the National Counc1166
recommended that in order to protect leaders from false and
unwarranted allegations or accusations the assets and ligbie-
lities of the leaders as declered by them under the code
should be published in the Gagette s0 as to enable those
making complaints to the Committee to be aware of what has
been or has not been declared by the person accused, The
Committee from the Southern Provimce on the other hand
urged the Leadership Comuittee to recognize the responsibi-
lity of family property and ownership and that emphasis on
achieving an egalitarian society be placed more on improving
the advancement of all the people rather than discouraging
the semse of enterprise and initiative of the few. None of
these comments and resolutions found their way in the final
resolution of the Conference.

The turbulent weather in which the Leadership Code
was passing through was demounstrated by President Kaunda at
the UNIP National Council meeting at Mulungushi between 30th

June and 3rd July 1975 when he amnounced that he had decided
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to impose ou thoss who had not complied with tha code a
penalty amounting to a loss of a wonth's Balary tc be called
by the rarty and put in a fund., And this was to be paid in
two instalmauta.67; <he President also announced that a
800d number of leuders had decided to dispose completely of
what excess progerty they had,

Because of tiiis measure the vecretary General was
able to announce at the UNIP National Council which met
from 27th=-29th ipril 1976 some progress. The Secretary
General announced that as at 318t December 1975 10,831
leaders had submitted their declarations to the office of
the 3ecretary Genersl of the Party as compared to 5166 who
had done s0 by the end of 1974, He also announced that about
two~thirds oi those who submitted them did so during the
latter half of the Yeure This he said was attributable to
two main factors, Firstly as a result of the Penalty
imposed by the rresident on 30th June 1975 in his Watershed
speech at the National Souncils Thus at 318t December 1975
he reported that the Farty head quarters had collected the
sum of K21,000 which was deposited in a UNIP Special Bank.
decondly becuuse of the ray rise which had been snnounced
that year the number of leaders earning more than K2,500
increased., The Leadership Code Committee was also Ziven
more powers with the passage in Parliament of the Constitum

tion of Zambia (imendment) aect Noe 22 of 1975 to make
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regulations and enquire into allegations of non-compliance
or breaches of the Code by leaders as well as to impose
punishment as deemed fit depending on the nature of each
case of such non compliance or breach of Code. The Amende
ment also iucluded spouses in the definition of leaders
Until this Constitutional amendment spouses were not in
their own right affected by provisions of the Code and
therefore had sowe liberty to engage in activities which
they would not otherwise be permitted to carry on under the

Leadership Code,

There is no doubt that the Leaderaship Code was
scoring some successes as time Qent on but the sheer ampli-
tude of the work which the Leadership Committee has to deal
with makes their work almost insurmountable. With the
coming of the Statutory Instrument No. 88 of 1976 the work
of the leadership Committee was made lighter by amendments
which were made to it. The definition of leader was made
more definite, The itatutory Instrument now said that
'leader' means a person holding a specified office, whether
on a temporary, probationary or permanent basis, but does
not include any person employed on the authority of an
employment permit issued under the Immigration and Deporta-
tion Acte And in a schedule to the Act Holders of specified

offices include all members or persons in the service of
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a) the Party

b) the Government

¢) any local authority

d) any corporation, body or board, including an
institution of higher learning im which the Party or the
Government has a majority or controlling interest;

e) any Commission established by or under any law

£) the Zambia Congress of Trade Unions or any
registered trade Unionj in reeceipt of an annual salary of
K2,500 or more. Ais Fresident Kaunda acknowledged to the
6th National Council of UNIP 'We have to implement the Code

through the only reliable methad of trial and error.'

The other ;nnOVation in the one Party State
Constitution is that relating to the Ombudsman, or as the
Constitution czll it the Commission for Inve#tigationa.
The idea of the institution of Ombudsman first started in
Sweden in 16C9. Although the institution did not become
popular until about a century later, today a number of
sountries have variations of the system. For instance
Norway, New .ealand, Guyana, Tanzania, Great Britain,
India, Awstralia and Others have the system . 0

In Jambia President Kaunds announced his intention
of establishiny an office of Ombudsman in 1969. The Chona

Commission on the One Farty state recommended the establishe-

ment of the institution, It said 'that the Investigator
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General investigates any matter of individual injustice or
administrative abuse of power or authority involving corru-
ption, tribalism, nepotism, intimidation all other forms
of discrimination'. These recommendations were accepted
by the Government and thus Part IX of the Constitution
of the Second Republic tstablishes the ""Commission for
Investigations". The Commission coprises, the Investiga-
tor General, who is a person qualified for appointment as
a Judge who shall be appointed by the President in
consultation with the Judicial Service Commission who shall
be the Chairman and three Commissioners who shall be
appointed by the President.69 The Commission acts on the v
directive of the President, or on its own initiative or at
the request of a c::ompla:i.nau:n;.7O The President and Judicial
officers are excluded in the operation of the institution
in their judicial but not administrative functionse.
Otherwise the Commission can investigate allegations of
misconduct or abuse of office or authority of any person in
the service of the Republic, any person holding office in
the party, the members and persons in the Service of a
local authority, the members and persons in the service of
a statutory corporations, bodies or boards including
institutions of higher learning, established wholly or partly
out of public funds, the members and persons in the service
of any Commission established by this Constitution or any

Act of Parliament.71 The Commission's powers are limited
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to investigating and reporting details of tue enquiry and
conclusions to the President and presenting an annual
summary to the National Assembly.7a XThuﬂ it is up to the
President to act on the report or ignore it.

As the Eleventh Cormonwealth Parliamentary
Conference Bsid in its repert73
'The Ombudemen has no judicizl or aduinictrative authority.
He cennot moke a decision, that is binuing werely because
he himself makes that dogision., He is an authority who
inveatigates complaints and mskes recommendations and it
i1s for the administration to act on thouse recommendations.
He does not replace the member of parliuaseat, nor the Jourts

nor parlianent.!

Recognizing that where power is exercised it mnay alao be
abused deliberately, malicicusly or carelessly the Umbudse
man is meant to checic the abuse tiuast comes with power,
to act as a deterrent aguinst teaptation I power and to
offer the citizen protection of his livertics,

dince its inception the Coumiuvsion for investie
gat.ons hcs been very helpful to the public as is evident
by the annual reports which are presented to parliament.74
As the Chona Commiasion75 suggested the Umbudsman has been

of tremendous value to the administration in soothing publiec

feeling over reports of outrageous practices by the very
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fact that their corplaints were receiving the attention

of the Investigztor General,'



CONCLUJION

In the preceding Chapters we hsuve attenpted to
show the historieal and evolutionary trend of lambia's
Constitutional development since the 1890's and an
examination of jambia's One Party State Constitution,
At the sane time this pPaper has attempted to show the
importance of pelitical factors in shaping Constitutions
during the colonial period and the post independence
period as shown by the iuntrocuction of the Cne Farty State
Constitutiones It is important to realise that . .
though lambia 18 today under a “ingle Furty Constitution
it has undergons Constitutional viciseitudes whiech are
by no means insignificant. it the same time it should be
realised that .asbia's Constitutional institutions have
been inherited from the Colonial period. Colonial
Constitutional institutions were doninated by the Luropesn

settlers to which ifricans were excluded,

Though the Legislative Couneil was established in
1924, 1t wus not until 1948 that two ~fricane were appointed
to represent .ifrican interests. Up until 1959 africans
were disenfranchised because the vote was only restricted
to British subjects and since Africans were British Proe=

tected Persons. this effectively denied them the vote.
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Thus between 1924 and 1962 africans could not influence
the political course directly. But even in this Condition
aAfricans were able indirectly to bring pressure to bear on
the oettler sovernment to take into account their OpposSi=-
tion to some of tiae measures which the Goverrment intended
to take. This has been shown by their United opposition
to settler moves to amalygsuate the Central African terri-
tories, ederution and to any form of responsible goVern-
went which would have kept Africans in perpetual subju=-
gation in relation to them. The few Africans who were
wewbers following the Coanstitutional Changes of 19#8 made
little iupression on the settler policies. But with this
participation in Government Africans began to learn the
operations of goverament and this was to stand them in
good stead at the time of Zambia's independence. The
present Jpeaker of tae ﬁational Assembly was a member of

the Legislative Council during the Colonial dayse

The Legislative Council became prior to independence the
Legislative Assembly and after independence the National
\gsembly. In 1964 there were seventy-five elected members
and five nominated. Frior to the 1968 Elections the number
of elected uembers was increased to 105 while that for
nominated ones remained at five and following the intro-

duction ol tne une Farty State there were one hundred and

twenty-five electcd members and ten nominated.
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drom 1945 onwarde iorthern Jucaecia beg:n to
experience some inisterial system and in 1948 Unofficinls
wers ingludew in the executive Jouncil and in 1949 two
tnoffiolals were .iven portfclios and by 1959 there were
ten hisloters of wauom two were Africaus. Jp until 1948 tre
Yoloulai sovesnor presided over tie Legisaltive Council.

in that yeur a wpeaker for the Hational Assenbly wae chocen.

fhe Colonial Governor was both the Chief executive

and the iflend of states iHe had a lot of powera in relation
to the exccutive Council and the legislative Council.,

soth bodies were in the final analyaisvanly advisorye. ‘he
dovernor could disreg:rd their advice. at indegendence the
executive council was trensformed into the Csbinet and the
Governors powerg were‘as@umed by the iead of state. At
independence ..ambia becume a sepublic which essentially
meant that the British onarch cessed to be the nominal
head of the country and the rresident become boin the Chief
executive .andtine weésd of stute virtually like the Jovernor
wude Ihe vublnct after indepencence and the Jentral Zommi-
ttee following t. e introauction of the ine turty Jtate one
advisory and toe irscldent can aisregard their advice.1

Thus the rrecidestial system with its iluamense powers has
tended to eclopue the abinet as a collegiate decisione

making;; budy as in the Westminster system. The !dnisterial
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system thnercfirs as a Collegiaute decisionemaking oody has

been ineffoctive in the .ambian uituation.z

Ve area in which the executive powers of the
colonial Jovernor passed on to the i'resident largely

unaltered sre those relating to security powers,

the exercise of security powers in .ambia, like in
nmost other lndepenuent .frican Jountries dates to the
period of the colonial era. The security laws of today
in mest of the africsn countries are undoubtedly an ine
heritance frou the colonial past, The e¢mergency legige
lation wizich forned part ol British Qéloniea in ifrica was
the .mergency Powers Crders in Council 1939-61 and after
indepenuence arrangewents were made for the continusnce of
these powers into force., It is gquite understandable why
these security powers had to be introduced in the colonies.
This was 50 because the colonial governments were concerned
with public order and security. These governments ware
always opprehencive of a possible revolt by the people
against the irmposed administration on theme Thus the
Uovernor wns authorised under these powers to declare that
the provisions of the (rderein-Council should come into
operaztioa in any part of the country concerned, .nd it was
left to Lis subjeetive decision to say when & pudlic emera

gency 2nisted and thus bring into force the powers conferrcd
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by the Order. (noe the proolamation was decl ared
regulations were then made which authorised the detention
or restriction of persons without trial,

In Zambia, then Northern Rhodesia, the exercise of
these wide powers conferred on the Governor were utilised
mainly during the late 50' when the struggle for indepe-
ndence was gaining momentume. Thus in 1959 in Northern
Rhodesia regulations euthorising restrictions were issued
and these were enforced sgainst African Nationalists of

the Zambia Africsn National Congress,

It is perhaps ironicul that the came 'notorious’
laws that were used against Africans by the Colonial Govern-
ments should, after independence be directed sgainst fellow
countrymen, but 25 = notuble author has said3 ‘even the
most constitutionel regime fincs it necessary to arm it-
self, under the Constitution with Special powers to deal
with an emergency ... since an emergency implies a state
of denger to public order and public safety, which cannot
adequately be met within the framework of governmental
restraints imposed by the Constitution,'

In Jambia security powers are embodied in the Consti-
tutirn, which is the supreme law of the land and their
exercise is limited to the President. Article thirty of

the Gonstitution& relates to declarations of emergencies
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or threatoiLcu eusrgenciess It reads “the President nay
at any tiume by proclsmatiom publiched in the Uazette
declare thut =
a) a state of public emergency exists, or
b) A situation exists which, if it is allowed to continue,
may lead to s state of public emergency.

Thus two different types of legislation may be made =
Those applying during (a) a declared or proclaimed
emergencyy, (b, an undeclartd or unproclaimed emergency,

a kind of seni-ewergency tipe of situation when the
rejulations are uate under a declarcd .or proclained euer
gency they are made under the enabling poveps of the
Lueryency iowers act and when regulations are made under
a semieeuner;uucy they are made under the jreservation of

Public .egurity ..cte

A declaration made under this .rticle shall cease to have
effect on the expirstion of a period of twenty-eight days
comzmenciny with the day on which the decluraticn is wmade
unless before the expiration of such period it has been
approved by a resolution of the Natiorel assenbly exclusive
of any time during which pariiacent is dissolveas’ The
President zay revoke a decluraticm made under this irticle
before it has been approved by a resolution of the National

Assembly by a proclamaticn published in the &azctte.6 and

when anincumbent !resident ceases to hold office any
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declaraticn wade wnder this Article shall cease to have
any effeet on the explration of seven dmy3.7 In the
independent Constitution the maximum ?ermitted peried for
the duration of a proclamation of s state of emergeney

vas six monthssubject to extensions for further periods of
8ix months st a time, and an extension could only be . -
authorised by resolution of parlisment, and by the Presie
dent and such declarationm gould only be revoked by either
the President or Parliament, In Zambia however since 1969
a declaratiocn has continued in force until revoked by
either tiae Ppesident or the National Apsembly, or unless
there is & new Fresident when 1‘t lapses within seven days
of his assunption of o!‘fi«.a Lambia has various icts too
which empower tLe rresideat to invoke the use of Security
powers 1f neec arizes. These include the rFublic Crder Act,
Chapter 104, t.e <tate Jecurity Aet Chapter 110, the .o
cieties .ict Chapter 105 and even under the Immigration laws.
Apart frox wer wiaich would constitute an obvious use of
powers of emergensy, it is entirely left in the Preaident's
discretion to define wiat Coustitutes an saergengy. Ihere
is thus no guarantee that he may not in fact use these
powers when his own position is threatenmed, In newly inde-
pandent siates the President is the symbol of the nation,
and astiooal security ie thus given a personal dimension,

he is indeed the goverament and as such identified with the
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States Thus 1t has been said that the power given to the
President for the preservation of the state is perhaps
his greatest source of power and authority in the whole
machinery of gov&rnnant.g

In 4ambias the Preservation of Public security Act
was brought into operation om July 27, 1964 and this has
continued up to January 28, 1976 when a full state of
emergency was declared bringing the Emergency Powers act
into forces In 1964 the Freservation of Public Security
Act was brought into operation because of the Lumpa upe
rising led by prophetess Alice Lenshina. FPursusnt to
regulations under this Act, the Government banned meetings
and assemblies within the affected area. The whole of
Korthern Frovince of Lambia was declared "prescribed
areas’ which made them amenable to the 3pecial power of
the Police to prohibit meetings amd processions. Leashina
and her husbond and three others were detained, Her huse
band died in detention and in December 1975 she was her-
self finally released frou detention.

The proclamation of July 27 bringiag the Aot into
operation was continue¢d in force until April 24, 1965, by
the Independence Order in Council which provided that the
proclamation should be deemed a declaration by the Presj.
dent duly approved by the Hational Assembly in terms of

the Constitution such declaration had then to be approved
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by the National Assembly within five days and might be
ocontinued in force for successive periods of six months
by the Assembly, And this very procedure was used to
extond the declaration of July 27 from April 24, 1965
until 1969 when the Constitution (Amendment) (Koo 5) Act
of that year made it unnecess:ry. 3y that amendment g
declaration continues in force until revoked by either the
President or the National Assembly, This means that the
whole of Gambia has, since July 27, 1964 been subject to
the emergency regulations made by the President and indeed
the whole country has been declared a preacribed area.
During the late 60's these detention and restriction
powers were very much used against political opponents,
Between March, 1971, and February, 1972, alone about 338
persons had been detained and restrioted, ® Inm 1968 and
1972 two opposition parties formed by splinter groups from
the ruling United National Independence Party (UNIP)=
Mundia's United Party (UP) and Simon Kapwepwe's United
Frogressive Farty (UFF) respeotively had been banned in

the interests of public Jecurity under the docieties Act,

It i3 quite evident that quite apart from these
povers of restriotion and detentions the other povers of the
President under the regulations have not been much used and
even the powers pertaining to detention snd restriction

fizve not deen used wantonly against citizens. The



- 236 -

majority of those who got detained were released and have
Joined ranks in both party and dovernment. For instanoce
Alice lenshina was released from detention in Uecenber 1975
and she pledged not to revive her movement and Nalumino
Mundia is the Hinister for North vestern Frovince, This
followed what came tO be known as the Choma declaration of
27th June 1973 when former members of the aAfrican National
Congress renounced their former political organisation and
Joined Unip, while on 9th September 1977 forser leader of
the United rrogreesive Farty (UrF) simon Kapwepwe and his
“talwarts rejoined UNIP after resigning im 1971. Thus the
qQuest for national Unity which has to arise from respect

for Constitutionalism in Zambia appears to de taking root,

The Conditions of a lawful detention or restriction
are indeed spelt out in the bill of rights, According to
Article 27 of the Constitution a detained or restricted
person 'shall, as soon as is reasonably practicable agnd in
any case not more than fourteen daye after the commencement
of his detention or restriction, be furnished with a statea
wenteee Bpocifying in detail the grounds upon which he is
restricted or detained, and such detention or restriction
shall be published in the Gazette within one month after
the commencement of his rustriction or detention. The right
to make representation to the detaining authority can be

made if requested 'at any time during the period of such
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restriction or detention not earlier than One yoar after
the commencenent thereof or after he last made such a
request within the period .., his case shall be reviewed
by an independent and impartial tribunagl established by
law and presided over by a person, appointed by the Chief
Justioce, who i8 or is qualified to be a judge of the High
Court.'11 The detainee was also entitled to the services
of a lawyer of his own choice (at his own expense) doth
for the purpose of making representation and slso at the
hearing of his case by the tribunal and he must be afforded
reasonable opportunities to consult with the lawyer. The
role of the tribunal i1s merely to make recommendations to
the detaining authority concerning the necessity or ex-
pediency of gontinuing the detention, but the latter was
not bound to act in accordance with the recommendation,

Up to 1969 in Lambia there was a right of automatic review
but since then thie has been sudbastituted by a review on

request,

Accofding to a number of cases decided in anbia1a
the provisions relating te the furnishing of grounds and
publication 4n the Gazette have been held to be mandatory,
and non complinnce or compliance out of time is not a mere
procedural defsct which can be cured by appropriate remedy

but one that renders the detention umlawful and the astate
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liable to pay compensation from the expiration of the tiume
prescribeds The detainee is then entitled to be discharged
forthwith, subject to the right of the itate to make a
fresh detention Order, The detention order is not made
unlavwful and void from the beginning, only further detention

under it becomes unlawful,

However the Constitution of Lambdia {Amendment) Act,
1974 has changed this positions It amended artiole 27 of
the Constitution by conferring power on the President to
refer to the tribunal the case of any person who has been
or 18 being restricted or detained pufauant to any restri.
ction or detention ordor.13 The Constitution also smended
article 29 of the Constitution by the addition of Clause 8
which says thut 'no eourt of law shall make an order for
damages or compensation against the Republic in respect of
anything done under or in the execution of any restriction
or detention order signed by the President' except clainm
for damages or compensation arising from

(a) physical or mental ill treatwent

(b) any error in the identity of the person

restricted or detained, '’ .
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Thus it would appear that the noncoupliance with the
provisions relating to the furnishing of grounds gnd
publication in the Gasette will no longer afford a
detainee compensstion from the state a8 long as the

detention or restriction has been signed by the President,

The BRuskeUP CF TiHi FUDSRATICHN

A3 we have seen in the preceding Chapter the birth
of the Federation of Rhodesia and Ryasaland was met by
implacable resistance from all shades of Africam opinion,
Chiefsy African representatives in the institution oreated
by the Jettler administration such as the Africsn Represe~
ntative Councll and Africen Naéionalist-. No amount of
resistance however could stop the British Government and
the settler goveruments from Changing their plan, They
naively believed that the economic developments which
Federation was going to bring wound placate afriocsa opinion,
This was & mistake of monumental proporticns, The africans
of Northern khodesia and Nyssaland were aware of their
treaty obligations with Her Bajuesty's Government and thus
refused to hand over their deatiny to a minority who wanted
t0 preserve white Buprewacye The Barotse on the other hand
received special mention in the Nerthern Rhodesia (Barotme-

land) Urder in Jouncil of 195315 when their territory was
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naned 'Barotseland Protectorate! although it continued
to be part of NHortherm Rhodesia.

As far as the White settlers were concernea their
idea was to enhance the status of the Federation 80 that
it would beacome a British Dominion before the Conference
Review in 1960,

In snticipation of this, the British Government
made a number of concensions to the demands of the Federal
Government at the beginning of 1957 onwards., In April
19574 in a joint communique issued by the 3ecretary of
State for Counonwealth Relations and the Federal Prime
¥inister'® the United Kingdos Goverument announced that the
Federation was to be entrusted with 'responsibility for
cxternal «ffairs to the fullest extent possible consistent
with the responsibility which Her Majesty's Government muat
continue to have im international law, 80 long as the
Federation has not a separate internmational entity,' 1In
addition the Federal Assembly wae anlnrgcd17 whereby the
membership of the Assembly was increased from 35 to 59.
Thus there were now to be 44 elected members of whom 24
were to be elected by Southern Rhodesia, 14 by Northern
Rhodesia and 6 by Nyasalande The effect of these Changes
together with those brought about by the new franchise

1aw18 was to 'pack' the Federal Assembly with members who
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were predominatly elected by the European Zlectorate.,

When the African Affairs Board in accordance with Article
97 and 75(1) of the Federal Constitution reported both
measures as Gifferentiating they were ignored by the
British Government hence the Board lost any legitimacy

it might have ﬁad as an institutional safeguard for African
interests, It was also agreed between the British Governe
ment and the Federal authorities that a conference should
be convened in 1960 in order to review the Constitution

and 'consider a programme for the attainment of such status
as would enable the Federation to becoue eligible for full

membership of the Commonwealthe'

Thus the British Government was stealthily
encouraging the Federal Government to have Dominion Status
before the review Conference 1960, But for the British
Government to have permitted the Federal Government advance
to Dominion Status before the majority of the Africans were
able to run their own gowernments would have constituted a
breach of the preamble to the Federal Constitution which
declared that ‘'Northern Rhodesia and Nyasaland should conti-
nue under the special protection of Her Majesty's Govern~
ment for so long as their respective peoples so desire
those governments remaining responsible (subject to the

ultimate authority of Her Majesty's Government in the United
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Kingdom) for in particular the control of land in those
territories and for the local and territorial political
advancement of the peoples thereof, ' -Thus in the entire
Act this declaration proved to be more important to Afri-
cans than any other provision.,

The Africans' unanimous opposition to Federation
was recognized at the Review Conference in 1960 when it
was adjourned and never to meet again. Meanwhile as we
have seen Constitutional advances in the Northern terri-
tories began to introduce Majority rule in the legisla-

tures and thus the break up of Federation.

(i1) The Issue of National Unity

When President Kaunda appointed the National
Commission on the establishment of a one-party participa-
tory Democracy in Zambig he émphaﬂized that 'the Central
Committee in its study of the subject noted that in this
overwhelming public demand the objective for calling for a
new system of Government is the fundamental need to pre-
serve Unity, strengthen peace and accelerate development in

19 The move towards a One Party State

freedom and justice?,
were challengedao in the courts by the leader of the former
opposition party-the African National Congtess-Mr Harry

~ together with
Nkumbula and his puty Mr Nalumino Mundia declined to

serve on the Commission although they had been appointed by
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the President to do so, The grounds of the appeal were
that the appellant's freedom of assembly and association
enshrined in the Constitution were likely to be contrae
vened in a Cne Party State, The Court of Appeal rejected
the appeal because after the Government would have amended
the Conutitution, the appellant would have no rights to
be infringeds As we have meen on June 17, 1973 former
members of the iAfrican National Congress joined UNIF,
Certainly, all these events which have taken place india
cate a major bBreakthrough in the struggle for national
unity in this countrye. They incrsase the importance of
both national ildentity and the legitimacy of UNIP and the

nev Government apparatus,

It is thus clear that UKIP has finally emerged ns
the agency for welding the peoples of this country together,
UNIP 48 and will be expected to be such an institution for
national integration, Speaking en the quest for Unity
in Jambia, President Kaundu said that the first African
government was formed through Unity of UNIF and ANC on
December 14, 1962 and that on December 134 1972 this
dresa of 1972 becawe a reality, 'This event crowned the
process vhich wae started on December 14 1962 but tempo-
rarily abandoned when we were ir search for a new route

to Unityo'21 Now that Unity has been found in the Cne
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Party Participatory Demoorsecy and that *from a people
vithout dignity merely swept along by forces planned,
directed and controlled by others we have now smerged in
our oun.'aa Thus Zambia's leaders have g duty to see

that the new political dispensation succeeds,

Participstory Democracy ealls for ¢onsultation and
discusaior auocngst the people and their leaders, There
must be continued respect for Farliawent and therefore
Fresident Kaunda's words in tiis regard are reassuring,
Yir Spesker tue House is absolutely coumitted to strenghe
thening pariiament as one of the pill;rs of our Cne Party
Farticipatory Jemocracys We value it. we will continue
to defend it and work for its dignity and efficiency, !>
These aust be continued respect for Constitutionalism and
Zambia's record in this regard is gommenduble. The Party
end Governments institutions such as the Judiciary must be
seen to work independently and in the interests of all.
New Party and Government institutions such as the Leadership
Code and the Commission for Investigations must be made to
work in order to enhance the confidence of the people in
it. As we have seen, of the two institutions it is the
Ombudsman which has come to the aid of the oOommOR man more
than the leadership codes The latter's work is shrouded
in secregy and bureacratic red tape and therefore not open

to easy scrutiny by the general populace. .is Mubako



submitted 'the leadership Code would be more suitable in
the party Constitution or its standing orders than in the
Constitution of the Republic.'a“ The sheer volume of work
which the ad hoc¢ Leadership Committee is entrusted with
8imply makes their task daunting, The entire exercise also
depends for 1t efficacy on the honesty of an individual;
berein lies ite maln weakness, But as we have shown the
Party has scored scme United success even in this area.
These institutions must not be there a8 8 window dressing
exercisey but there must be a genuine desire to See them
effectively implevented otherwise the legitinmacy of the

Party and Goverament will be torpedoed.

In this regard the 'pinpricks' of Zambia's One
Party itete thcse relating to the primery elections, the
election of the Presiuent and the Centrsl Committee must
be re-examined and an attempt made to mske them more
democratics i{he system should pot be manipulated in the
interests of an incdividual or a group of individuais but
if it has to continue as a viable institution all bottlee
necks which stand in the way of ita implementation must
be removeds To this extent therefore one hopes that the
propesed Party Constitution will take into mccount these
Changes, The Party has assumed a Central position in the
ocuniry being the sole political erganisation allowed

by lawe Be this as it may, its laws should be flexible
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enough to allow of participation by those people who may

aspire to join it, There must be discipline in the Varty
but this should not be used capriciously by expelling
members from time to time even on flimesy grounds. It is
true that the Cne rarty state will not be a panacea to

all Zambia's 1l1ls but in its five years of operation there
can be no doubt that Zambia eénjoyed unprecedent peace
though the goal of economic self-sufficiency still remains

& mirage,
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