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ABSTRACT

Zambia & reintroduction to multi-party politice has seen
a number of political parties being registered. In recent
times however, the question as to whether political parties
based on religious values can be legally formed under the
existing laws has been raised.

The question has arisen 1is response to two seemingly
contradictory objectives pursued by the government. On the one
hand, the President of the Republic has sought to integrate
religious values into the governance of the nation and to this
end, declared the country & Christian state. On the other
hand, the Minister of Home Affairs and the Registrar of
Societies have sought of establish a distinction between the
concepts of religion and politics, refusing to register a
political party that had objectives line with the principles
of a particular religion. The Minister justified his actions
to the prese by stating that the constitution did not allow
the registration of religious political parties.

The problem that arises is whether religious political
parties have no legal basis upon which to be established or
whether the refusal to register it is an indirect means of
establishing the prevalence of the Christian religion.

The object of this research paper therefore 1is to
consider the possibility of forming a religious political
party under the Zambian law. By religious political party is
meant a party which adopts as its objective the principles of
a particular religion and not a party formed for the

futherence of the interests of a particular religious group




only. The attempted registration of the Islamic Party is used
to provide a practical case illustration to this issue.

The psper discusses the constitutional, procedural and
practical aspecte to the possibility of the formation of a
religious political party.

The first chapter will examine the freedom to form
political parties and consider whether such is extended to
political parties of a religious nature.

In the second chapter an insight into the various estages
in the registration process will be provided. The criteria
required to register a political party will be highlighted and
a8 consideration of whether these can be met by a religiously
inclined political party will made. Further, the nature of the
power to effect registration and grounds on which it may be
refused will be examined.

The thirad chapter will deal with the practical
circumstances that could result in the refusal to register a
political party. In this regard the example provided by the
Islamic Party’s bid at registration and the factors that could
have influenced the outcome will be considered.

The fourth chapter will seek to conclude as to the legal
status of religioue political partiee in Zambia and whether
this position is desirable.

To provide an examination of the subject matter primary
sources like relevant laws and secondary sources in the form
of various texts, legal and informative, interviews in the

field etc, were consulted.
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CHAPTER ONE.
THE CONSTITUTIONAL ASPECT.

The rights to form a political party is contained in the
Republican constitution which is the bastion of an individuale
righte and freedoms in Zambia. All political parties are
formed on the basis of this constitutional allowance. This
chapter will consider the nature, basis and scope of these
rights generally and the right to form political parties in
particular.

1. Concept of fundamental rightas and freedom generally

The concept of the fundamental righte and freedoms of a
human being has evolved over a long period of time. Broadly,
it is considered as those rights which are legally recognized
and protected to secure for each individual the fullest and
freest development of personality and spiritual, moral and
other independence. They are conceived of as rights inherent
in individuals as rational, free-willing creatures, not
conferred by mere positive law, nor capable of being abridged
or abrogated by positive law.?

However, since these rights and freedoms would be
exercised within a community of individuals there is bound to
be opposition arising out of conflicting interests. Thus,
although fundamental righte would entail those liberties
granted to subjects and would provide for their protection by
government in the assertion of their freedom in certain
fields, the law granting such freedom and protection will
usually also 1l1limit it to ensufe that its assertion does not

infringe the righte of others or that of the public order. To



understand the concept better regard must be had to its origin
and its basis.

(a) Origin and basis

The origins of asesertions of fundamental freedoms or
human rights are to be found in the ideas of natural law and
natural righte. These ideas were developed by the Greek and
Roman Stoics, by the Roman lawyers and the christian fathers,
and by Aquinas and some of the medieval English jurists, as a
basis of the beliefs in the freedom and equality of all men;
the crucial case was slavery, which positive law commonly
recognized but natural law condemned. The ideas were based
partly on speculation and partly on the observation of laws
and customs followed by the generality of mankind. In the
middle ages natural law underlay much legal and political
thinking and emphasised the subordination of rulers to the
rule of law and also came to be identified with the law of
God.=2

Individual freedoms protected from state interference
were not really defined at that time. The first declarations
of right, that of nobles, are to be found in the medieval
accords between kinge and barons or feudal assemblies. Thus in
1188 the Cartes of Leon obtained from King Alfonso 1X
confirmation of a series of rights, including the right to the
inviolability of life, honour, home and property and the right
of an accused to a regular trial. In 1222, the Golden Bull of
King Andrew II of Hungary guaranteed that no noble would be
arrested or ruined without first being convicted in accordance
with Judicial procedure. In 1215, king John of England

assented to the demands of his barons contained in the Magna
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Carta. This was a set of baronial demands and not an assertion
of all individuals rights, but some of its clauses, notably
clause 39 to the effect that no freeman shall be taken or
imprisoned or exiled or in any way destroyed except by the
lawful Jjudgement of his peers and the 1law of the land,
expressed on idea capable of extension and repeatedly invoked
subsequently as applicable to all men.3
In early modern times natural law was invoked by
puritans, Levellers and Parliament men against the king, by
Milton and Hele, by Grotius and Locke, and later by
Blackstone. Human rights under the name of “the immemorial
rights of Englishmen “were in issue in the English civil war
and were asserted in such documents as the Petition of Right
(1628) and the Bill of Rights (1689)."4
In the United States the basis of human righte were
clearly asserted in the Virginia Declaration of Rights of 1776
which commenced; "That all members are by nature equally free
and independent and have certain inherent rights of which,
when they enter into a state of society, cannot ... deprive or
divest their posterity; namely the enjoyment of 1life and
liberty with the means of acquiring and possessing property
and pursuing and obtaining happiness and safety.”® This was
followed in various terme by the Bill of Rights of other
states, notably Pennsylvania and Massachusetts and 1in the
American Declaration of Independence of 17768 and the Bill of
Rights, namely the first ten amendments to the U.S.
Constitution (1781).
The concept of fundamental rights having become firmly

entrenched, assertions of these basic righte of man became
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common in most subsequent constitutions. The French
Declaration of the Righte of Man and the Citizen of 1789 was
inspired by the writinge of Tom Paine and the American example
as much as by the European philosophers of the enlightment.
“In the nineteenth and twentieth centuries many countries
followed suit; Sweden, 1809, Spain, 1812, Norway, 1814,
Belgium, 1831, Sardina, 1848, Denmark, 1849, Prussia 1850 etc.
After 1918 Germaqyand most of the European states incorporated
similar statements in their constitution ..... Latin American
and Asiatic States have done the same. But experience has
shown in many cases, that the real question ie not whether
fundamental righte are asserted on paper but whether they are
recognized in practice and can be secured.”®©

Having seen the origin and basis let us turn to examine
the concept of fundamental rights and freedoms in the context
of the provisions of particular constitutions.

(b). The rights in the United States and Zambia

Fundamental righte and freedoms are contained in the Bill
of rights of the American constitution (the first nine
amendments and the fourteenth) They guarantee among others,
freedom of speech, prees and religion, separate church and
state, secure certain privileges to an individuals accused of
crime, and provide that no individual shall be discriminated
against by public agencies on account of his race.?

Constitutional righte in the United States as in other
countries were products of struggle. They protect the citizen
from state power by defining .the limite of that power and

setting minimum standards of treatment for all.B




In Zambia the protection of the fundamental rights and
freedoms of an individual are granted in the Republic’s
constitution® and are contained under Part III of the same.
The protection is extended to the rights of life, personal
liberality, protection of the law, freedom of conscience, and
freedom expression, freedom of assembly and association, to
mention a few.

Great Britain, Zambia's former colonial master has no one
document known as “the constitution”. "There is a British
Constitution but it consists of conventions, customs and
several documents. Among the documents are the Magna Carta,
the Petition of Right 1628, the Bill of Rights 1689, and the
Act of Settlement 1701 (seen above). Among the conventions is
that English courts have no power of juclical review".1OIn
thie respect therefore the United States provides a better
means of comparison to the Zambian situation and will be used
to provide such in the ensuing discussion.

The rights and freedoms mentioned and others granted
under the respective constitutions of the United States and
Zambia are not abesolute. Certain restrictions have been placed
by virtue of the very provision that creates the right. It is
to a discussion of the basis and nature of these restrictions
that we now turn.

(¢) Limitations to righte and freedoms

The concept of fundamenﬁal rights and freedoms has
inherent in it the limitation o? the same since it is applied
within a state structure where the rights of various

individuales and public order have to be regarded.



In Zambia the protection of the fundamental rights and
freedoms of an individual are granted in the Republic’s
constitution® and are contained under Part 1III of the same.
The protection is extended to the rights of life, personal
liberality, protection of the law, freedom of conscience, and
freedom expression, freedom of assembly and association, to
mention a few.

Great Britain, Zambia's former colonial master has no one
document known as “the constitution”. "There 1is a British
Constitution but it consists of conventions, customs and
several documents. Among the documents are the Magna Carta,
the Petition of Right 1628, the Bill of Rights 1689, and the
Act of Settlement 1701 (seen above). Among the conventions is
that English courts have no power of juclical review"”.1CIn
this respect therefore the United States provides a better
means of comparison to the Zambian situation and will be used
to provide such in the ensuing discussion.

The rights and freedoms mentioned and others granted
under the respective constitutions of the United States and
Zambis are not abesolute. Certain restrictions have been placed
by virtue of the very provision that creates the right. It is
to a discussion of the basis and nature of these restrictions
that we now turn.

(c) Limitations to righte and freedoms

The concept of fundamental rights and freedome has
inherent in it the limitation o? the same since it is applied
within a state structure where the rights of wvarious

individuals and public order have to be regarded.




The importance of restrictions can be ascertained from
the context of the following interpration of the word Liberty.
“The word Liberty as used in ..... constitutions means in a
negative sense, freedom from restraint, but in a positive
sense, it involves the 1idea of freedom secured by the
imposition of restraint, and it is in this positive sense that
the state, in the exercise of its police powers promotes the
freedom of all by the imposition upon particular persons of
restraints which are deemed necessary for the general
welfare. 12

The rationale of the operation of 1limitations on
particular rights granted can best be illustrated by case
studies. Let us turn to see how the courts have dealt with
such restrictions in the case of two fundamental rights,
freedom of expression and freedom of religion.

(1) [EREEDOM OF EXPRESSTON

Generally this is regarded as the freedom accorded by the
constitution or laws of a state to express opinions and facts
by word of mouth or otherwise, uncontrolled by any censorship
or restrictions of government. 1=z

We will begin with an illustration of the American
position to this Liberty. In Edwards V South Carolina 112 a
group of 187 blacks gathered in front of the South Carolina
state house in Columbia, South Carolina to protest the racial
discrimination which then prevailed in the state. To get to
the state house grounds which were open to the people they had
to pass through a driveway where they met opposition from 300
whites gathered there. Though no violence took place, with the

rise in racial tension, the police fearing trouble asked the
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black group to disperse. They did not and instead resorted to
singing patriotic songs, clapping and stamping their feet
They were arrested and convicted of breach of the peace. The
supreme court in reversing their conviction said ...

A function of free speech under our system of

government 1is to invite dispute, It may indeed best

serve its high purpoese when it induces a condition

of unrest, creates dissatisfaction with conditions

as they are, or even stirs people to anger. Speech

is often provocative and challenging. It may strike

at prejudices and preconceptions and have profound

unsettling effects as it presses for acceptance of

an idea. That 1is why freedom of speech 1is ...

protected against censorship or punishment, unless

shown likely to produce a clear and present danger

of a serious substantive evil that rises for above

public inconvenience, annoyance or unrest'14

The court thus upheld the first Amendment guarantee of
freedom of speech and set out that speech threatening
localized violence, which merely annoys or angers the
listeners, is constitutionally protected and only punishable
if it creates a clear and present danger of such violence.

Another case is that of Schenck V United Statesgi® which
involved members of the socialist party who had circulated a
document alleged to be intended to cause insubordination and
obstruction of the draft, which the federal authorities were
responsible for conducting during World War I, to men called
and accepted for military service.

Justice 0Oliver Wendell Holme Jr announced the opinion of
the court and gave a formula in the form of a vivid metaphor
which set the parameters for suppression of speech under the
constitution:-

“The most stringent protection of free speech would not

protect a man 1in falesely shouting fire in a theatre and

causing panic i€



In defining the relationship between government and
expression he laid down the following doctrine:-

“The question in very case 1is whether the words used are
used in such circumstances and are of such a nature as to
create & clear and present danger that will bring about the
substantial evils that congress has a right to prevent”17

He thus laid out the boundary for free speech. A threat
to the community or its interests were a basis for limiting
speech.

In Zambla, the courts had the opportunity to comment on
the freedom of expression in the form of correspondence in the
case of Patel V Attorney Generall®The petitioner in that
case had questioned the legality of Regulation 35 of the
Exchange Control Regulations 1963, which allowed a customs
Officer to open any parcel, letter etc if he suspected that it
contained iteme that were being exported or imported in
contravention of the Act. The petitioner among other grounds
argued that by opening examining and seizing the postal
articles in question, the customs Officer and through him the
state, had interfered with his correspondence which was
protected (then) under Article 13-28 inclusive and Article 22
in particular, of the Republican Constitution.

Magnus J. in turning down the petition held that since the
correspondence in question consisted of a series of crosses
that were merely symbols, the meaning of which were not
provided they could hardly constitute correspondence in the
accepted sense of being the csmmunication of ideas and hence

there was no infringement.




The court further held that the regulations were valid as
they were necessary and reasonable and thus served as a
limitation of the other rights pleaded, (then article 18-
deprivation of property and article 19, right to protection
for the privacy of his home and other property).1®

11). Freedom of Religion

This right in the United States is divided into the free
exercise clause and the establishment clause. The latter,
having no parallel in Zambia will not be considered
immediately. Freedom of religion embraces the concept of
freedom to believe and freedom to act, the first of which is
absolute, but the second of which remains subject to
regulation for protection of society.20Thus the
constitutional right to free excise of religion is invoked in
support of challenges to laws that limit religious practice.
The first significant free-exercise case, Reynolds V United
States...?linvolved federal statutes that outlawed polygamy,
a practice engaged in by the followers of the mormon faith.
Lawyers for the Mormon Church defended the practice on free
exercise grounds. The assertion failed and federal legislation
was upheld. The justices found that polygamy involved more
than a belief and anticipated a later distinction between
belief and action that became<important to the development of
the first Amendment.

The standards of religious tolerance of the Supreme Court
in the United States was put to test in two cases involving
the salutation of the National flag. In the first,

Minersiville School District v Gobbits2?2 two children who

were Jehovehs witneeses, were expelled from refusing to
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participate in a required flag salute ceremony. A ceremony
which they equated to paying homage to false gods. The Supreme
Court by an 8 to 1 decision overruled the Lower Courts.
Justice Frankfurter, delivering the opinion of the court
argued for the symboliesm of the flag and country over the
individual commands and beliefs of religion.Z23

The lone dissenter, Justice Oliver Stone observed;

"I am not prepared to say that the rights of this

small and hopeless minority, including children

having a strong religions conviction, whether they
understand 1its nature or not to refrain from an
expression obnoxious to their religion, is to be
overborne by the interest of the state in maintaing

discipline in the school. 24

Three years later in JState Board of Education V
Bernette,28 the Supreme Court, this time wunder the chief
Justiceship of Harlan F. Stone, the dissenting Judge 1n the
Gobbits case, changed its poeition, holding that the
constitution reguired the withholding from the state any
authority to compel belief or the expression of it where the
expression violates religious convictions.

In Zambia, in a case also involving the refusal to
salute the National flag (Kachasa V Attorney General)l 28ss
required under the Education (Primary and Secondary Schools)
Regulations 1966, the High Court arrived at a different
verdict. In that case the petitioner through her farther, had
asked for redress claiming that her rights under Articles 13-
26 of the constitution particulary that of consciousness,
religion and thought under (the then) Article 21 had been
infringed.

The regulations claimed to be in conflict with the

constitution were regulations 25 which required the singing of
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the National Anthem andisaluting of the flag and 31 which
allowed the head of the school to suspend any pupil refusing
to abide by the provisions of Regulation 25.

Blagden J. applied an objective test in considering
whether the procedure amounted to a religioys ceremony. He
came to the a conclusion that it was not religions in nature.

He accepted however that in the eves of the petitioner it
was a religious ceremony that amounted to a hinderance of her
righte under Article 21 but went on to eay that if fell within
the limitations of the right as being reasonable and necessary
in the interestes of national unity. He observed:-

"Article 21 of the constitution is one of the

Protective provisions in Chapter I1I of the

constitution ..... It deale specifically with the

protection of the freedom of conscience ... the
right to freedom of conscience, thought and religion

... 1is a fundamental one but is not absolute. It is

subject to the provisions exacted by sub-section(5).

The effect of these provisions is to allow

restraints on freedom of conscience when these are

imposed by a law which satisfies certain
requirements and when the restraints themselves are

reasonably Jjustifiable in a democratic society. 27

The above highlighte the Zambian position. Boardly it
could be said that where the constitution grants certain
rights in the form of fundamental human rights and freedoms it
does 80 to the extent that this right is limited to 1instances
where it does not prejudice the rights and freedom of others
or the public interest. Any other limitations would be those
as would be provided for in the sub-articles of the same
article granting the protection. These will normally make it a

requirement that any limitation on the right be reasonably

justifiable in a democratic society.




2. Freedom of association

(a) History of the right in Zambia

The right of freedom on association has been one that has
undergone much legislative change in Zambian constitutional
history, eepecially with regard to the formation of political
parties.

Under the 1st Republican constitution,set —out in the’
schedule of the Zambia independence order 1964, all persons of
Zambia citizenship had the right to form associations in
general and political parties in particular. In this respect,
two major parties were formed, that is the United National
Independence Party.(U.N.I.P) under the leadership of Kaunda
and the African National Congress under the leadership of
Nkumbula. Both these parties managed to obtain seats in the
parliament with UNIP having a majority. In 1972, president
Kaunda acting in response to written submissions made to him
to change the system of government to a single-party
democracy, appointed the Chona commission. This commission was
given the task of considering the modalities of forming a one-
party state. Despite intense opposition from the opposition
party, A.N.C. and its leader Nkumbula even to the extent of
unsuccessful appeals to the courts of law, the one - party
state system was introduced.

The constitution of Zambia Act No.25 of 1973 repealed and
revoked the Zambia Independence Act 1964 and the Zambia
Independence Order 1963 and replaced it with a new
constitution.28 Under the 1973 constitution by virtue of

article 4 there was only one political party allowed in the




Republic, namely the United National Independence
Party(U.N.I.P)

The right of association and other fundamental rights
under part III of the constitution were thus made subject to
the provisions of article 4.

The fall of Soviet Ruesia and other communist governments
world wide brought about “the winds of change” that swept
across the African continent. This entailed an increase in the
demands for a return or introduction of a system of multi-
party democracy. To this end, in Zambia a pressure group was
formed known as the Movement for Multi-Party Democracy
(M.M.D). Through the concerted efforts of the members of this
group and the public at large the U.N.I.P. Government was made
aware of the peoples will. To meet these demands and to allow
for multi-party elections to be held later that year, the
Constitution of Zambia Act No. 1 of 1991 was rassed which
repealed the 1973 Constitution of Zambia, Act.=2®

Under the present Act, the constitution of Zambia Act No.
1 of 1991 and the constitution (republican) outlined in its
schedule, the right to form political parties has been re-
introduction under part III in Article 21 in particular.

(b) The right itself

Protection of the freedom of association and assembly is
provided for wunder article 21 of the constitution of Zambia,
No. 1 of 1991, which provides;

“(ii) Except with his own consent, no person shall be
hindered in the enjoyment of his freedom of assembly and
association, that is to say, his right to assemble freely and

associate with other persons and in particular to form or

-




belong to any political party, trade union or other
association for the protection of his interests.’

Article 21(1) thus provides the right to from a political
party in Zambia. Article 21(1) must however be read in
conjunction with article 11 which is the defining Article as
was explained in the Patel®Ccase.

"This section is definitive Dbecause it meakes the
provisions of the chapter effective ... for the purposes of a
affording protection to those righte and freedom”~ and subjects
them to 1limitations. They are two purposes for the
limtations (1) to preserve the righte and freedoms of other and
(2) to preserve the public interest. It is necessary,
therefore, in considering the specific limitatione imposed by
the other provisions of Chapter III to read them together with
Article 13"31(presently Article 11)

(c) The limitations to the right.

When read in conjunction with Article 11 the freedom of
association 1is guaranteed under Article 11(b) but limited,
these being limitations.

-~

.. designed to ensure that the enjoyment of the
sald rights and freedom by an individual does not
rrejudice the rights and freedoms of other or the
public interest. 32

Further under article 21(2):-

"Nothing contained in .... any law shall be held to
be inconsistent with .... this article to the extent
that it 1is shown that the 1law in question makes
provision- .

(a) that it is reasonably regquired in the

interests of defence, public safety,




public order, public morality or public
health;

(b) that is reasonably required for the purpose of

protecting the rights and freedom of other person;

(c) that imposes restriction upon public

officers;

(d) for the registration of political parties
.-.. in a register established by the law
and for imposing reasonable conditions
relating to the procedure for entry on
such a register including conditione as to
the minimum number of persons necessary
for registration;

and except so far as that provision or the thing done
under the authority there of as the case maybe is shown not be
reasonably Jjustifiable in a democratic society"323

This last paragraph provides that where there is a law
limiting such freedom as is outlined in the article it must be
one that is reasonably justifiable in a democratic society a
question that will be determined by a court should it be
questioned. It will operate as a limitation wunleses the
petitioner, proves otherwiee and the court of ites own right
declared it unconstitutional.>34

(d) The position of religious political parties.

Unlike the United States, the Zambian constitution does
not prohibit the integration of religion and politics and is
silent on the relationship between government and religion.

Under the first Amendment to the American constitution

the guarantee of the freedom of religion is divided into two
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distirict clauses designed to protect religious freedom. “One
is the establishment clause which prohibite any law respecting
an establishment of religion.35The other is free exercise
clause considered earlier.

"The basic purpose of the Establishment clause is in the
words of Thomas Jefferson, to create a wall of seperation
between the church and state. 36The case of Everson V Board
of Education®7 did list down some of the government actions
that would clearly violate the Establishment clause. One of
these outlined was that of participatio;:n

"Government may not participate in the affairs of

religious organizations and such organization may

not participate in the affairs of the

government. "38
There is thus a clear policy 4in the United States to keep
religion and politics separate and arguably this could be used
to disallow the formation of a political party based on
religious lines or based on the promotion of religious values.

In Zambia however no such policy exists. The right to
form political parties in Zambia that has been examined in
this chapter has no restrictione on the formation of religious
parties. The right of freedom of association under Article 21
of the constitution is not restricted to the formation of
apolitical religious associations nor does it 1limit the
freedom to secular political parties. Hence the formation of a
political party based on religious grounds would be allowed
and granted the same protection'and freedom as other political
parties. It would be subject Bnly to such restrictions and
provisions as would be applicable to any political party that

is not religious in nature.
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CHAPTER TWO
PROCEDURAL ASPECTS:REGISTRATION

Registration is an essential procedure in bringing about
legal recognition of a party. Thie chapter considers thie
exercise.
1. Reguirement to register societies

The right to form political parties subject to certain
limitations and requirements is provided as we have seen,
under Article 21 of the Republican Constitution.?l One of
these requirements is that such party be registered according
to such procedure, outlined in a law, as is reasonably
required to enter such register. In Zambia, the law setting up
such a register and governing entry through the appropriate
medium is the Societies Act (Hereinafter referred to as the
“"Act ) .2

By virtue of Section 3(1) of the Act there is set up the
public office of the Register of Societies. It is this officer
working with others under him who 1is responsible for the
registration of societies or exemption of registration of
societies, as the case may be, under the provisions of the said
Act. The Act makes provision for the registration of
societies. It should be noted that all political parties are
registered under the provisions of this Act as societies.
There is no separate or special provision for the registration
of political parties as opposed to other eligible
associations®

Society is defined under section 2 of the Act ase meaning:
“any club, company, partnership or other association of ten or

more persons, whatever its nature or object-
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(b) having its headquarters ..... within Zambia; .... and any
branch of such club, company partnership or association,
but does not include -

The definition goes on to exclude companies under Chapter
6862 of the laws of Zambia and other associations under
Chapter 507,58 those under Chapter 6898 and generally
restricts any body formed lawfully under any other law in
force in the Republic and those societies declared by the
Minister not to be a society for the purposes of the Act.

1 (a) Basis for registration.

The rationale of having a system of registering societies
can perhaps best be highlighted from the preamble of the
Societies Act which provides that it is:-

"An  Act to provide for the better control of

societies by registration and supervision: and to

provide for matters connected therewith and
incidental thereto."

In effect the procedure of registration ensures that all
societies formed abide by certain requiments that test their
legality. It also enesures that societies formed are organized
associations whose objectives, internal conduct etc, can be
scrutinized by the general public by meking their documents
open to the public at a fee7?

Section 10(3) of the Act allows for the documents
submitted to the Registrar and entered into a register to
provide a means of evidence in-any proceeding concerning the
same. This helps to ensure that confusing situations like two
societies bearing similar names'is avoided.

Overall, the practice of registration ensures an

organized system for the establishment of societies and




provides an effective system of record and thus makes any
matter connected to societies more systematic.

To wunderstand the requirements that a political party or
organization needs to fulfil to be registered as a society
under the Act, regard must be had to the provisions of the Act
and the powers of the Registrar to enter or refuse entry of

the same into the register.
2. Ihe procedure of registration.
(a) mmmmnmiﬂmtim_mmwm

The Act makes reference to the registration, of societies
and the exemption from registration when laying down the
procedure for application of the same.® Exemption from
registration allows the societies not to submit annual returns
as is required of registered societies.® Further such
exempted societies pay no tax or only a nominal amount .10
Since this form of registration is mainly confined to church
and other service oriented organizations, not political
parties, we will not concern ourselves with it.

(b) Application.

The procedure for the registration of a political party
under the Act begins with an application to the Registrar of
societies in accordance with section 6(1) of the Act. It
provides.

"Every society .... shall in the manner prescribed

and within twenty eight days of the formation

thereof or of the adoption thereby of a constitution

or of rules... make application to the Registrar for

registration ... under this Act ...~
The Act empowers the Minster by statutory instrument, to
provide for general rules for the better carrying out of the
provisions of the Act.11 Thus rules prescribing, among other

things, the manner of registration of societies, the necessary
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forme to be used etc have been provided for in the ‘Societies
Rules. "

Rule 5 of the societies Rules provides for the
application procedure of registration. Under the provisions of
this rule an application form ( Appendix 1) has to be filled
out in gquadruplicate. This form bearing all the information on
the society is required to be presented to the police Officer
commanding of the area and the District Secretary for their
consent. The rule also requires, all office bearers of the
society to sign the from in the presence of the Registrar and
that copies of such form be sent to the Registrar of the
district in which the society has its registered office. Three
copies of the constitution or rules of the society are also
required to be accompanied with the application form. The
prescribed fee for the registration of such societies ie not
refundable.12 The submission of the above documents with
the required information will conclude the application
process.

(c) Factors to consider in registering or refusing

registration of Societv.

In considering whether to register a society in
accordance with section 7(1) of the Act or to refuse to
register it in accordance with the authority granted to the
Registrar wunder section 8 and section 9 of the Act, the
registrarwill, upon receiving the completed spplication forms,
call a meeting of senior officers in the office of the
Registrar of Societies. Together they will eit and consider

the application before them.13




The aspects they will consider will be those as are
contained in section 8 and 9. Section 8 provides;

"The Registrar may refuse to register ... any society
where it appears to him that such society has among it’s
objects, or is 1likely +to pursue or to be used for, any
unlawful purpose or for any purpose prejudicial to or
incompatible with the peace, welfare or good order in Zambia,
or that the interests of peace, welfare or good order in
Zambia, would otherwise by likely to suffer prejudice by
reason of the registration .... of such society.’

The Registrar is thus given diecretion under this section

in considering whether to allow the registration of the
society or not. The section is meant to cover such objects and
consequences as would follow the registration of the society
that are not within the ambit of section 9 but are
nonetheless, in the Registrars opinion,likely to result in any
or all of the undersireable results outlined above.
Section 9 on the other hand provides for specific instances
where the Registrar must refuse registration where he is of
the opinion that the provisions of the section have been
contravened. Instances where registration is toberefused
include: -

"... Where-

(a) It appears to him that the term of the constitution
or rules of such society aref?any respect repugnant to or
inconeistent with the provisions of any law for the time being
in force in Zambia."

With regard to this sub-section, factors such as

membership of the society, objectives etc could be taken into
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account. For instance where the society to be registered is
the "Nigerian Association”, restricting qualification of
membership to being Nigerian is not in conflict with any law.
This is because the objectives of such association would only
concern affairs of Nigerians and would not extend to noa
Nigerians, such that non-Nigerians would be unable to
contribute anything by becoming members. That such restriction
is valid can be ascertained from the fact that there is a
Nigerian Association registered under the Act.14

In contrast, where the society to be registered is a
political party, restricting membership to a certain class of
people based on race, creed, sex or otherwise would amount to
a restriction in contravention of the constitution. Such
restriction would be against the right of freedom of
association and other non-discriminatory righte in the form of
fundamental rights contained in part III of the Republican
Constitution.1b Such restrictions would therefore, not be
allowed.

Section 9(b) of the Act gives the Registrar the authority
to refuse registration where he feels that the provisions of
the Act have not been complied with.

Here, considerations 1like minimum memberships of the
society, procedure of application followed, forms completed
and the like will be had regard to.

Registration of the society can also be refused where
such society is believed, on reasonable grounds, not to
exist.16

The final specific instance provided where the Registrar

must refuse registration is that concerning the name of the
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society. Under sub-section 9(d) of the Act the registrar is
required to refuse registration where the name of proposed
society is identical with that of another society already
registered. Also where such name so closely resembles the name
of another society 80 &8 to cause confusion or where the name
is otherwise undersireable or inconsistant with any law for
the time being in force in Zambia, registration is to be
refused. |

Thue it can be 8een that with regard to the name of the
society the Registrar appears to have wide discretion. Infact
this is one of the main areas where applications of
registration have met opposition for example, the only
political party in recent times to be refused registration was
the Caucus for National Unity which bore initials similar to
that of another political party already registered, the
Congress for National Unity (C.N.U.). Hence the former was
obliged to reglster only by the addition of the word “party’
so that its nitiales became C.N.U.P.17
(d) Registrars discretionarvy powers.

Having looked at the aspects of application and
influencing factors in the Registrars decision, it 1is
necessary to consider the aspect of the Registrars discretion,
if any.

The question that arises "when considering Section 8 of
the Act is the extent of the po%ers given to the Registrar and
the nature of the same. |

-

In the old English case Juliug V. Bishop of Oxford1®

the court sought to lay down some guidelines in determining

whether the words in a provision are to be interpreted as
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granting discretion or imposing a ministerial duty. " Such
words as "may  and it shall be lawful are prima facie vo be
construed as permissive, not imperative, "18

Under section 8 of the Act, the words “may refuse ...
where it appears to him are used . This when read together
with the context in which the words are used, that is where
for all purposes the application is not in contravention of
any law or otherwise invalid but merely concerns the Registrars
opinion as to its undesirability,suggests a discretionary
power rather than a ministerial duty.

Section 8 of the Act provides for situations where the
Registrar must refuse to register the wording used is “shall’
which implies that a necessary course must be followed. This
section only leaves the Registrar with the discretion in
deciding whether the provisions of the section are met for his
powers to be exercised.

J.M. Evan s authoritative text ‘deSmithe” Judicial Review
Qf_AdminiﬂLnaLﬁ__Ag&ign4; gives a summarised account of the
principles governing the exercise of discretionary power:—

“The authority in which a discretion is vested can be

compelled to exercise that discretion but not to exercise it

in any particular manner. In general, a discretion must be
exercised only by the authority to whieh it is commited. That
authority must genuinely address itself to the matter before
it; it must not act under the dictation of anéthergbody or
disable itself from exercising a discretion in each individual
case . In the purported exercise of its discretion 1t must not
do what it has been forbidden to do, nor ... what it has not

been authorised to do. It must act in good faith, must have




regard to all relevant considerations and must not,swayed by
irrelevant considerations, must not seek to provide purposes
alien to the letter or to the spirit of the legislation that
gives it power to act and the must act arbitrarily or
capriciously. =20

Bearing these princirf€s in mind it will be noted that
the extent of discretionary power of the Registrar covers a
wide field and would be very difficult to question. The
difficult generally in contesting a decision under such powers
can best be brought out by a case illustration.

The aspect of discretionary power was the subject of
Judicial proceedings in the Zambian Court of Appeal case of
Nkumbula V the Attorney General.=21 In that case the
appellant had argued that the appointment, by the President,
of the Commission of Inquiry under Section 2 of the Inquires
Act (Chapter 181) was ultia-virus null and void because the
matters to be inguired could not be for the public welfare
within the meaning of those as used in the eaid section.

Section 2(1) of the Inquiries Act,(chapter 181) provided;

"The president may appoint a commission ... to inquire
into any matter in which an inquiry would in the opinion of
the president, be for the public welfare”

Baron J.P. delivering the opinion of the court held that
the words “in the opinion of the president’s clearly made the
matter one for the subjective decision of the president and
that consequently a decision made in consequence of this power
could not be challenged unless it was shown that the authority

vested with the power acted 1in bad faith or form improper




motives or on extraneous considerations or under a view of the
facts or the law which would not reasonably be entertained.2=2

The appellant was thus unsuccessful in claiming that the
appointment of the commission to 1look into modalities of
forming a one-party state was not in the public welfare. Since
the opinion was in the discretion of the president,
challenging it would amount to saying that the president did
not hold the opinion he actually did.

(e) Registration

Once all the stages in the procedure of registration have
been passed, that is application, coneideration thereof and
exercise of discretion, there remains only the last stage,
namely, the actual registration of the society.

The power of the Registrar to register s society after
due application has been made is provided under section 7(1)
of the Act.

Evidence of such registration is provided by the issuance
of a certificate by the Registrar to the society in a
prescribed form22 in accordance with section 7(3) of the
Act.

While the process of application for registration ie
continuing, and up to the time that it is actually registered,
the society is treated as a lawfully registered one.24
Once the certificate has been‘issued in the prescribed form
and in accordance with section‘ 7(3) of the Act, the Registrar
will under section 10(1), entbr the name of the society, and
all the particulars given in the application, in a register

kept for the purpose.




Section 15(a) of the Act also obliges the Registrar to
inform the general public of the registration of the society
by notification through the Gazette.

This then concludes the procedure of registration.

3. Wmmmﬁ

We turn now to the main focus of this chapter; the
possibility of registration of religiously inclined political
parties. When considering the conclueions in the various
stages out 1lined above, we can conclude that generally
speaking there is no law prohibiting the formation of a
political party on religious 1lines. Provided that the
provisions of the Act met, a political party which is
religiously inclined, that is, has objectives based on
principles of a particular religion etc, but which otherwisé
has all the trappings of a political party can be registered
under the Act. |

In an interview with the present Registrar of
Societies,28 the question of a religious partyseligability for
registration was posed. The Begistrar was of the opinion that
in the case where there was no conflict with any provision of
the Act, it appeared possible to register a political party
whieh is religious in terms of its objectives and nature but
otherwise complies with all the aspects and requiments of the
Act.

An example where such a party has been registered is
provided by the case of the Christian Alliance for the Kingdom
of Africa Party (CHAKA) which was registered before the
general elections of 1991. A perusal of ite fundamental

principles as set out in 1ite constitution will reveal the




religious stand and nature of the party. Its constitution
provides: -

"Article 1

(1) The name of the party shall be; CHRISTIAN ALLIANCE
FOR THE KINGDOM OF AFRICA PARTY.

(2) The party guided by the philosophy of Gods supremacy
is the militant organization of committed christiane
regardless of denominations and conservative
peasantry. Christ never changes. He has the same
teachings yesterday, today and tomorrow. The party s
conservatism is based on Gods love for hies ordained

treditional rulers of the world. This love ie centred
on man and his environment for prosperity.

Article 2

(1) The main task of the party is to accomplish a smooth
and effective integration of chieftaincy into state
and government polities .....

(2) The party shall wage a relentless struggle against
all internal and international revolutionary forces.
It shall fight against both extreme capitalism and
socialiem for mixed economy until Zambia learns to
OBEY GOD for Jjustice, peace and prosperity to
abound. "

The above will clearly show the influence of christian
religious principles in the party’s objectives. The party was
registered because although ‘it was religiously inclined in
principle it was not discriminatory. This can be seen from its
rules with regard to membership. The constitution under

Article 6 provides:-




(1) The party shall have two types of membership:
a. Ordinary membership
b. Honarary membership.

(2) The ordinary membership of the prarty shall be
voluntary and open to all esane citizens of Zambia
from the age of 18 and above regardless of sex,
religion, race or tribe.

The parties constitution further insured that there was
no internal discrimination within the party. Under the rights
of a member it provides:-

“Article 11

Subject to the provision of thies constitution a member of
the party shall enjoy the following rights:-

(a) To freely elect or to be elected at all levels of the

party structure.

(b) To freely participate in partly deliberations at all
party meetings,

These factors served to justify its registration.

The ruling Movement for Multi-party Democracy party (MMD)
too could be said to be a party that is religiously inclined.
Although it is not as precise as the CHAKA party in outlining
ite christian religious principles, MMD by virtue of its
manifesto declares:-

"The MMD government recognizes and accepts that Zambia is
a christian couﬁtry which is tolerant of other religions'z2s

Zambia’s permissive stance towards the formation of
religious political parties thus seems to be apparent. However
the unsuccessful bid by the proposers of the Islamic Party to

register their party, bringsout a whole new aspect to the
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question of the possibility of forming such parties in Zambia.
To understand the Islamic Party's failure to obtain
registration a consideration of the surrounding circumstances
in necessary to see how these may have influenced the outcome.
These can be covered by looking at the subject matter of the

essay from the practical aspects to it.
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CHAPTER THREE
THE PRACTICAL ASPECTS

The Registrar’s discretion in the registering of
political parties has been outlined in the previous chapter.
In exercising this discretion, the Registrar would generally
have regard to surrounding factors and events that would
affect the registration of such societies. Therefore a
consideration of some of these influential factors is
essential to wunderstand the Registrar's poesition towards
religiously inclined political parties in general and his
particular reaction towards the Islamic Party s case. This
chapter will attempt to provide such a consideration.

To begin the discussion, a brief background of the evente
leading up to the present situation concerning the attempted
registration of the Islamic Party is provided.

1. Bniﬂf_fanha_nf_thﬂ_Iﬂlnm1n_Ennh!La_nttﬂnnted_nﬂxiatzntinn

In a bid to provide a forum to air their views, a group
of indigenous Zambian muslims together with some non-muslims
resolved to form a political party. They sought to form such
party in line with Islamic values which they felt were
universally applicable and essential to solving some of the
problems of the country.1

To thies end, a constitution was drawn up in September
1992 and the application process for registration began. The
approval of the Town Clerk and Officer Commanding was obtained
along with that of the Office of the President. The
constitution of the party was finally submitted, in accordance

with the regulations to the Registrar for approval.=2




The Registrar of Societies who meet with the proposers of
the party, initially objected to one of the clauses in the
constitution which was to the effect that the principles and
objectivese of the party would be those as would be in
accordance with the Quran (the muslim religious text).® The
proposers accepted these objections and resorted to change the
provisions of the party constitution accordingly.

An amended constitution where all reference to the Quran
was removed was then re-submitted to the Registrar. In the
meantime, investigations had been carried out on the members
of the proposed party by the Office of the President acting
with the Ministry of Home Affairs4. Various leading Islamic
societies were approached for information. These societies,
being unaware even of the existence of such a movement to form
a political party, objected to the Minister to its formation.
Their objection was based on their apprehension to the use of
the word “Islamic” especially since they harboured misgivings
as to the objectives of the proposed party.B

When the Registrar met again with the members of the
party he advised them of the events that had taken place and
asked if they would consider changing the name of the party.
The request was turned down as it was thought that this would
defeat the purpose of the formation of the party.
Subsequently the Registrar informed the members that he
objected to the use of the word “Ielamic” and refused to
register the party. Unable to reach a compromise on the
issue, the applicants appealed to the Minister of Home Affairs
in writing. The Minister, however, did not react immediately

to appesnl.




At this stage a number of events took place which
undermined the position of the formation of an Islamic party
(we will look at each of these in detail later).

A state of emergency was declared on the 4th of March
1993 following the discovery of a seditious document called
the Zero-option Plan. This document was found in the
possession of some high-ranking officiale of the opposition
party, the United National Independence Party (U.N.I.P.). 1In
addition two embassies, who were alleged to have been
interfering in the affairs of the state, were expelled. These
events affected the Islamic Party's position in that the
offices of their senior members were located at the U.N.I.P.
Headquarters, Freedom House. They were further implicated by
the fact that they had received funding from one of the
expelled embaesies, Iran.

The members of the Islamic Party denied any 1link with
this apparent conspiracy and were never ever detained or
otherwise charged with being involved in the same. The media,
however, succeeded in portraying the picture that the party
had guestionable origins. The subsequent circulation of
documents, a communique, of what was considered a
fundamentalist organization, the Islam in Africa Organization
(IA0) served to further undermine the Islamic Party’'s
position.

The contents of the documents published 1in the 1local
newspapers® purported to reveai a conspiracy to further
Islamic interests within countries of Africa and suppress all
other religions. Though no direct link between the Islamic

Party and the fundamentalist organization wae established, the
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and information concern national security.12 The Registrar,
himself was reluctant to comment on the statue of the
application stating that the matter was no 1longer in his
hands. The position at law of the party is not too clear
either as it haes not officially been refused to be registered
in that no such notice in writing has been given nor has it
been gazetted in accordance with section 15 (e) of the
Societies Actl3 which requires all refusals to register a
society to be notified by Gazette. Recent reports indicate
that the matter is to become the subject of Judicial
proceedings.14

Despite the present unclear position of the party’s
standing, we will continue in this chapter to consider some of
the factors both 1local and international that may have
influenced the present outcome.
2. Political factors

There have been many incidente arising out of the actions
of government either preceeding or after the attempt to
register the Islamic Party that could have contributed towards
the decisions made. We will consider some of these and

discuss their influence.
a) Declaration of Christian Nation: Legal and practical

implications

The declaration of Zambia as a Christian nation by
the President on the 29th of December 1992, has caused much
controversy in various circles of the Zambian community
and affected a number of events. To consider the Islamic
Party’s standing an understanding of the legal and practical

implications of thies declaration is necesesary.
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Barely two weeks after his appointment, the Minister
of Information banned an Islamic Programme on radio and a
singerse dancee from television on the ground that these were
against the principle that Zambia was a Christian nation,1s

The ban was subsequently revoked on order of the Vice-
President.1s This was effected based on the various
protests from the public, members of Parliament and even the
former Minister of Legal Affairs who branded the banning order
unconstitutional.

The declaration of Zambia as a Christian nation was
made following this controversy. It was a means by which the
government clarified itse position with regard to the
Minister s statements as to the status of the country. The
President called a number of members of the Christian faith to
State House and declared Zambia a Christian State in
accordance with the provisions of the Movement for Multi-party
Democracy (MMD) party s manifesto (the ruling party).17

The declaration initially caused much controversy
and was questioned by non-Christians especially muslime, and
other Christians who were from churches not ascribing to the
American revivalist, born-again, movement.

The fact that the President had emphasised that
‘minority religions would still be tolerated as enshrined in
the party manifesto” did not ﬁelp the situation at all. The
minority religions were not comfortable with the position.

Ae one muslim leader put it; “fhe constitution does not talk
about tolerance but equal rights of workshop for all,
regardless of numbers. This whole issue --+.. contradicts the

principles of a true democracy"” .18

o s




In considering the legal implications, it will be
noted that the declaration has no legal backing. Further, it
is apparent that in making the declaration the President did
not consult his Cabinet nor leading figures from the orthodox
Christian churches. 1®

One veteran Catholic priest cautioned the President
on the importance of consulting other churches. The
newspapers carried the story on the worry among churches with
regard to the influence of the “born-again’ groups on the MMD
government. The concerned bodies included the Zambia
Episcopal Conference and the Christian Council of Zambia.20

The former Legal Affairs Minister warned that:
"Religious bigotry and fundamentalism has crept into Zambian
80il and we should not lose sight of this fact. We must
fight to keep freedom of worship as alive as when the United
Nations was formed."=21

However, as the President subsequently explained,
the declaration was meant to be a “mere pronouncement’ aimed
at reinforcing Christian values to get rid of vices such as
corruption and bribery in government.=22

Legally therefore the declaration is no more than a
statement of policy and does not thereby infringe on or
derogate from the rights of atheist or people belonging to
other minority religions, these rights and freedom of worship
being protected by the Constitution. Further it does not
establish Christianity as a national religion as opposed to
other religions, as the Constitution is still secular in

nature.




Practically however, the situation is quite the
reverse. Various communities and organs of government have
taken the declaration literally and pursue it as a government
policy.

A chairman of the Apostolic Council of churches was
quoted as saying; “Since Zambia has been declared Christian,
Muslime should be given 1little chance of collaborating with
local people. Young Zambians should shun Islam while muslim
programmes on radio should be banned. =23

Further, as a political analyst observed, “the MMD
government now seems to have chosen Christian values as its
governance ground. Having pronounced Zambia a Christian
nation, radio and television are now religious veins.
Everyday we see several preachers on television."24

Christianity thue has been regarded by some as
Zambia’s new political philosophy replacing the former
President’s "Humaniem" This has had ites effect on
governmental organs as well. When attempting to register the
Islamic Party, the members were confronted with statements
from the Registrar to the effect that they were pursuing a
foreign religion and trying to impose a foreign ideology=285,
indicating that it was a religion alien to the country and
necessarily implying that the country had its own religion
that was established as such.

The declaration of Zambia as a christian nation, though
having no legal implicatione or authority, has served in
bringing about a rift within the various religious
communities. New concepts 1like foreign religion and religious

fundamentalism have become common rhrases used widely. Its




contributory influence to the unsuccessful registration bid of
the Islamic Party is apparent.

(b) The Zero-option Document and the State of Emergencv-—

The people of Zambia were subjected to the
impoeition of another declaration of a state of Emergency on
the 4th of March 1993, barely a year and half after the
lifting of the last State of Emergency. The reasons for the
new declaration were based on the existence of a conspiracy to
usurp power from the government after causing wide spread fear
and chaos in the country. This plan was contained in a document
called the Zero-option plan, found to be in a the possession
of certain high ranking U.N.I.P. Officials.

This discovery resulted in certain member's of the
opposition party being detained and subsequelty charged. The
involvement of two foreign embassies in the internal affairs
of the country was also reported. Subsequently the embassies
of the Republic of Iran and Iraq were expelled from the
country.

These events while seemingly remote from the attempted
registration of the Islamic Party, nonetheless may have
affected it. Firstly the Lusaka offices of the members of the
Islamic Party who were also members of the Islamic Youth Wing
were located at Freedom House, the official U.N.I.P.
headquarters. These offices had seen rented by the Islamic
Youth Wing.

Further it became public knowledge that the proposere of
the Islamic party had received some funding from the Iranian

embassy. It was argued that this funding was not towards the




formation of a political party but rather towards the Youth
Wing. 26

It was speculated that the Islamic Party was one of the
die-stabilising means through which the Zero-option plan was
to be effected.

Further, the minister of Home Affairs sought to question
the Islamic party’s motives. In reaction to their appeal, he
was quoted in the newspaper as saying:; ‘If they admit they are
getting money from Iran, they must strictly consult their
conecience, they shouldn’t think society is so backward they
don’t know the objective they wish to pursue."27 The Minster
thus seemed to have assumed the party s quilt by virtue of its
association. This factor must certainly have influenced the
minster in the making of his decision.

(c) TIhe Conspiracv Documents.

On the 21st of March thie year an article under the
heading "Muslim Conspiracy Unearthed’ appeared in a local
newspaper.28It published the provisions of a document that
was said to be circulating in the capital, Lusaka. It
purportedly spelt out an Islamic plan to take over Africa by
sponsoring national political parties in countries with large
christian populations.

The documents were said to be the resolutions of an
organization called the Islamic in Africa Organization (IAO0)
which was said to have nine African countries as members of
its steering committee. Some ;of the resolutions in this
document included;_

"To ensure the appointment of only muslime into strategic

national and international posts of member-nations; to create
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in all its forms and ramifications non-muslim religions in
member-nations ..... etc”

The fear that was generated through the press from the
implied 1link of this organization to the Islamic Party must
have contributed toward the decisions resulting in the present
state of affair’'s.

3. Public opinoin

The opinione of the various organizations consulted
during the investigations on the Islamic Party and those
expressed later in the press when the registration bid was
made public knowledge, were certainly an important factor that
could have been taken into consideration in deciding the fate
of the proposed party. We will examine some of the opinions
expressed here.

(a) The Islamic Organizations

Members of the muslim faith worldwide are split into two
major groups, the Sunnis and the Shia’s. It is a division that
has existed since the earliest times of the religion. The
basic tenet of +the separation is that the Shia’s in contrast
to the Sunni’s, do not accept the first 3 Caliphs (Religious
Leaders) that ruled the Arabian empire after the death of
their prophet. They believed that the rightful hier should
have been the prophets cousin and son-in-law, Ali.Z2°

Thie split, essentially political 1in nature, is of
relevance for our purposes in that Iran is seen as the main
propagator of the Shia belief. 1Its followers are mainly
- viewed generally, and especially by the Sunni sect, as being
more radical, emotional and even at time violent in asserting

their rights and beliefs.




Therefore, when the Islamic Ogarnizations (who are
scribers to the Sunni belief) heard of the attempted formation
of the Islamic Party. a factor which they had no knowledge of,
having never been approached or consulted in the matter, and
upon hearing that the members had received funding from the
Iranians, they assumed that the movement was a Shia inspired
one. Representations were therefore made to the Minister
warning him that the registration would create problems for
the government.

A founder leader of an Islamic Organization warned the
Minister through the press. He was quoted as saying the
followers of the party were trouble makers capable of
disrupting peace in the country. He charged that there was
outside pressure from powerful forces who were behind the
formation of the party.30

Two chairmen of other Islamic organization told a press
conference that they were opposed to the use of the word
"Islamic. "31

Further the Islamic council had disowned the Muslim Youth
Wing which had initiated the formation of the party.

This public disassociation by varioue existing Islamic
organizations from the prospect of having an Islamic party and
the warnings issued showed gupport for both the Registrars and
Ministers decision not to-.register the party. This
disassociation is likely to have played an influential part in
the outcome of the decisions wﬁén such were being considered.

(b) Influence of the Churches.

The influence of the church in Zambian politics as an

expression of public orinion and concern has always been
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apparent. However the declaration of the Christian nation,
though it creates no legal establishment of the church has
served to give more weight to the opinion of the church in
decision making.

The churches concern with regard to the influence of
Islam in the country was expressed by the Anglican Bishop. The
vicar general of the Anglican diocese of Lusaka expressed the
churches fear of the rapid spread of Islam in the country.32
He told 100 delegates attending a three day synod that it was
saddening that Islam had vetted more than half a million
followers. He said the shite’s claimed to be numbering 1.2
million while the Sunni’s boasted of a million during the past
three yeare (these figures are unsubstantiated)

The Reverend disclosed to the press that church leaders
had protested to the president on the intended signing of
numerous agreements with Iran. The church was said not to able
to sit idle and observe the aggressive subtle Islamic campaign
and therefore through diplomatic channels went to state house
to register its concern just before diplomatic ties between
Zambia and Iran were severed.33
Further, other churches used the prese to warn the President
that allowing the Islamic party to be registered would lead to
confusion.

One well known christian leader warned authorities that
religious groups vying to transform into parties would promote
discrimination which could degenerate into civil war as

followers competed to assert themselves.34




These views of the various churches under the new secured
position of christian opinion was 1likely to have rlayed an

influential role in the fate of the Islamic Party.

4.Blﬂﬁ—in_ﬁmdﬂmenmlimumnlmgg

Of all the factors considered under this chapter the
aspect of the rise in fundamentalism worldwide and the fear
that this has instilled in many governments the world over has
probably had the greatest influence on the out come of the
attempted registration of the Islamic Party. As we will see
this factor ié not entirely independent of the others
discussed and there are general areas of overlap.

The factor of fundamentalism is important for our
purposes in that the Islamic Party has among other allegations
been accused of being a fundamentalist movement liable to
bring chaos in the country. The fear that is generated in
political circles by anything that has to do with Islam has to
be appreciated to understand the influence of this factor on
the unsuccessful bid at registration of the Islamic Party.

Most fundamentalist movements have arisen in areas hard
hit by the effects of the world wide recession. They have been
feared because they have resorted to violence and terrorist
acts to impose their beliefs

The imposition of Islamic law after violent revolutions
in countries like Iran and the Sudan have contributed towards
the cautiouesness with which most African governments view any
political aspirations of members of the Islamic faith. This
can best be seen by how two African countries have dealt with

the attempted formation of political parties by muslims.
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(a) EKenvan example
At the end of 1991, the Kenyan president announced
the country s return to Multi-party politics following a long
period under one-party rule

A political analyst in reviewing the role of Ielam there
commented; "In Kenya where muelims constitute upwards of a
quarter of the population, there is a sense of frustration
that they are under-represented in the civil service, academia
and the private sector. This perception associated with the
suspicion that the muslim establishment is doing too little to
protect the interest of its followere could easily trigger a
process of radicalization which could itself be exacerbated by
democratization.3® It was hardly surprising therefore that
when multi-party politics was reintroduced in Kenya by
amendment of article 2A of their constitution there was a
subsequent attempt in 1992 to register the Islamic Party of
Kenya. (IPK)

The registration attempt was unsuccessful the bid being
turned down. The muslim trying to from the party were accused
interalia of wishing to propagate fundamentaliem, fanaticism
slavery and imposition of Islamic law and rule.38

Unlike Zambia, Kenyas refusal to register the party met
with much violent protest resulting in riots and general
unrest, even death.

The refusal to register the IPK meant that it could not
participate in the elections of 29th December 1992, which were
won by the incumbant president, Danial Arap Moi.

The Kenyan president, later, in an appeal by the membere

of the unregistered party, said he would not allow the
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registration of the party as it was not in the interest of the
state to sanction fundamentaliem. He added that he would not
allow parties based on religion.37

There is no indication that the law in Kenya provides
that religiously inclined parties cannot be registered and it
seems that the registration of the party has been withheld
mainly on the belief that it ie fundamentaliet in nature and
therefore a possible sequirity threat.

(b) The Tanzanian Case

Tanzania provides a curious case study in that the
possibility of the formation of a political party along
Islamic lines was ruled out even before any formal attempt was
made to register one.

In an interview with a local newspaper here the Tanzanian
High Commissioner stated that the formation of an Islamic
Party iﬁ Tanzania was not poseible as such an exclusive
movement was against the country's law.28

He explained that political parties in Tanzania had to
show support in all regions and provinces and that of the 20
political parties given provisional licences to show they had
no less than 200 supporters in all the resions within six
months, only four had met the criteria. None of there were
religiously inclined.

The main reason for the refusal of the application for a
Islamic Party in Tanzania was based on the existent religious
teneions in that country.

The circulation of the conspiracy documents (similar to
those reported in the Zambian Press) coupled with the

allegation that Tanzania was represented on the steering
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committee of the fundamentalist organization IOA was
represented by the press as an Islamic plot.38Given that
religiously volatile political climate the formation of an
Islamic party was discouraged. This was so despite the fact
that it was subseqguently proved that the Tanzanian government
had no connection with the IOA and the document, purporting to
be a communique were in fact forgeries.4©

Whether an Islamic Party would have been able to muster
the support required from the various regions of the country
is a question of fact. The main reason for the failure of such
party wae the overbearing government pressure to discourage
and disallow its formation due to the religious tension
caused.

The case illustrations of how these two East African
countries, Kenya and Tanzania have dealt with the prospect of
the rise in Islamic political partiee could certainly have
influenced the decisions regarding the formation of the
Islamic party here in Zambia. The aspect of the fear of
fundamentalism that was paramount in the Kenyan case could
have lead to a fear of similar violence here. The threat of
the apparently fundamentalist organization I0A whose
objectives were reported as being to insure that only muslims
were appointed to positions of power would certainly have been
perceived as an external threat. This was the case in Tanzania
and may have served as a discouraging factor in the acceptance
of the formation of an Islamic Party here.

Under this discuseion of the influence of fundamentalism

a final consideration is required, that concerning which of




the two concepts secularism or democracy has been promoted by
the Western countries for use in African Countries.

(c)

The current emergence of democratic forces and multi-
party systems in various parte of the world especially in
Africa have been warmly welcomed by the West. The West under
the guise of a new world order has been on a hard sell
campaign for democracy.41 Many heads of one-party states
have seen their aid inflowe dwindle. Larger releases of loan
commitments were made conditional to the introduction of a
pluralist system as was the case in Kenya42,

However the western ideal for democracy waes side-stepped
for another, that of the maintenance of secularism, in the
Algerian case. An examination of the Algerian experience is
provided here.

As one American writer wrote, Algeria as result of its
colonial experience and the post-independence imposition of
marxist principles was one of the most secularised, post-
sharia countries despite having a 99.1% muslim population.43

Thus the winning of the Municipal elections in 1990 by
the Islamic Salvation Front (FIS), considered by the west as a
fundamentalist party, took the ruling rarty and most of the
western countries by surprise.

The FIS e subsequent gaining of a clear majority in
the first round of the parliamentary elections of December 26,
despite massive government . opposition and discouraging
tactics served to indicate that they represented the people

will.




The military subsequently staged a coup-detat led by
their defence Minister. A state council was set up and a
former freedom fighter brought to chair it. This new council
called of the second round of the parliamentary elections thus
effectively robbing the FIS of its victory at the polls.

Surprisingly enough, the West, rather than condemn this
disruption of the democratization process by the Algerian
authorities, applauded it. The West thus seems to welcome any
authoritarian rule in Algeria that opposes the Islamic
movement. French Ministers openly supported the January coup
against the FIS (whom they consider fundamentalist) election
victory.44 They thus opposed any genuine move towards
democracy.

For our purposes, Islam and the fundamentalist nature

that it has been seen to portray in recent times has

contributed towards the cautious view with which any muslim-

political movement is seen. At times the fear of the effects
of allowing such movements hase lead to an abandonment of
democratic principals to secure peace and sequiyity thought
likely to be endangered.

Thus Zambia “s position towards this perceived threat
could conceivably have been the reason for the expulsion of
the Iranian and Iragl embassies and the reason for the
fadament refusal to register the Islamic Party.

(N.B. The various factors discuseed under this chapter are by
no means the only ones that contributed to the course of
events concerning the Islamic Party’s failure at registration,

nor indeed are they necessarily the actual ones. They are



considered, however to have played an influential role in the
outcome of events.

In discussing the various factors, like fundamentalism,
the Iranian funds etc it was not intended to purport that the
applicant were actually associated with such organization or
that they had such tendecies, but merely to provide an
illustration of what sort of picture was portrayed to the
public, the government and the decision takers in particular

and how these may have influenced them to take the stand they

have).
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CHAPTER FOUR
CONCLUSIONS.

Before making any conclusion as to the subject matter of
this essay, a summary of the various arguments forwarded in
the preceeding chapter to answer the question as to the
possibility of forming a religious political party in Zambia
is provided. We will further discuss whether the present
position of the law in Zambia is satisfactory or not and will
suggest possible reforms to the law.

1. Summary.

The right and freedom to form a political party in
protected under the Republic Constitution.l In outlining this
right and the 1limitations thereto, the constitution does not
make it a requirement that political parties be secular in
nature. Nor does it restrict the formation of religious
political parties. The only limitations expressly provided,
that are relevant for our purposes, are that such parties be
effectively registered. The first chapter, thus sought to
provide an illuestration of the constitutional right to form
political parties and show that the formation of religious
political parties was not excluded by this right.

The Societies Act2 provides the legal procedure for the
registration of political parties. This Act too does not
restrict the registration of parties to those that are secular
in nature. The specific instances under which an application
for registration can be refused‘are provided for under section
9 of the Act. Refusal for registration under this section
could be avoided by insuring that the provisions of the

applicant party’s constitution are not discriminatory do not
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advocate for the breaking of any law, are not in contravention
with any law and otherwise compty with the requirements of the
Act.

The only time apparently that a religiously inclined
political party that meete all the requirements of a
registerable political party can be refused registration ie
where, the Registrar exercises his discretion in accordance
with section 8 of the Act.

Such party could be refused registration based on the
belief that such registration will be used or will probably
result in a disruption of the peace, welfare and good order of
the country.

By considering the process of registration in the second
chapter it was sought to show that religiously inclined
party’s can and have been legally registered, provided they
abide by the provisions of the Act. Such party s could only be
refused registration where the registrar exercised his
discretionary powers.

The Registrar’s discretion, like sll discretionary powers
is limited in its exercise to circumstances where it is
reasonably applied. = -~ . [External factors could be
regarded, however, such surrounding practical circumstances
considered, in order to have a bearing on the case, must be
such as to enable the Registrar to reasonably conclude that
the undersireable effects outlined, that is the disruption of
peace, welfare and good order, ;are likely to result from such
registration.

The third chapter served to emphasise that parties could

not be refused registration by virtue of this religious
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inclination, but rather that surrounding circumstances could
cause such applications to be rejected.

With regard to the specific example of the Islamic Party,
the rightes of the applicants to form such a party is not in
doubt. The legal position of the party, however, was not too
clear. The members of the party claim not to have received
official notification of the refusal to register, and ,apart
from reactions in the press, the authorities never gave notice
by gazette as required by law,® stating their reasons for
refusal.

With this unclear position of the party., the practical
factors considered were examined with a view to speculating as
to the party’s position, had these been taken into
consideration, if thought relevant.

2. Conclusions

Generally we can safely conclude that a political party
which has as its quiding path the principles of a particular
religion, can effectively be formed within the legal framework
of the Zambian state. The Minister s statement4to the effect
that the constitution does not allow the formation of
political parties by religious organizations can be held not
to have any  legal basis. The limitations on the registration
of such parties will only be those as would concern any other
application by a political party, secular in nature. Such
limitation would not operate as a result of, or by reason of
the religious nature of the party.

In the case of the Islamic Party, rather than conclude as
to be party s standing, given the surrounding circumstances of

its attempted formation, it is chosen to leave the question
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open. The reader can decide whether on the given facts there

is reasonable ground to disallow the registration of such

party or whether the principles of democracy and the rights

protected under the nstitution would be abused by the non-

registration of such party.

3. Desirability of present legal vosition and possible
reform.

The contradictory government policieS ., that is, the
declaring of a christian state while refusing to register a
religious political party has raised the main issue in this
problem; To what extent should religion be allowed to
integrate with politics.

"Various countries world-wide have religious rolitical
parties with a national outlook. The Muslim Brotherhood of
Egypt, Bharati Jantadal Party of India, the Christian Democratic
Party of Italy and the Christian Democratic Union of Germany
to name a few.B

The declaration of Zambia as a christian state has been &
blessing for some, giving added authority to those who always
had influence in politics, to others it has spelt disaster
causing confusion as to where they stand in their countries
new found religious consciousness. Much of the religious
tension in the country can be traced back to this declaration.
Religion and politics can only be integrated effectively,
where the population of a country predominantly believes in
one religion and its people are willing to be guided by such
principles.

No precise statistics of the country’s religious

breakdown are available, however some christians claim that
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almost 80% of the population is christian. The official
statistics show that about 50% of the population is under 15
vears and thus not legally mature to hold strong opinions. In
addition, more than 55% of the population lives in rural areas
where Christianity is less active while some of Africa 's
strongest traditions are as alive as ever."®

Thus, it cannot be argued that any one religion could be
said to win the support of the people of Zambia without
leaving a large number of people diesatisfied. In fact, the
attempt at integration between religion and politics hae led
to some unsatisfactory results in Zambia.

The non-registration of the Islamic Party would, thus, in
the eyes of its members at least, be seen us a government
effort to discourage the rise in influence of any religion
except Christianity. The allowing of the formation and
registration of a political party with clear Christian
overtones and then refusing one with an Islamic outlook would
serve to create the impression that Zambians not belonging to
the “state approved” christian religion do not have any rights
and cannot even have a say in the governance of the country of
which they are citizens.

To solve the present undesirable position and ensure that
national wunity prevails over religious differences, it is
proposed that Zambia develop a system similar to that of the
United States. |
The United Sates under its first amendment contains two
distinct clauses to protect religious freedom. One is the

free-exercise clause? The other is +the Establishment clause,



which prohibite any law” respecting an establishment of a
religion.B

The basic tenet of the introduction of the Establishment
clause, was in the words of Thomas Jefferson, "to erect a wall
of separation between church and state.®?

The clause has served the dual purpose of ensuring
religious freedom and achieving a separation between the
fielde and religion and politics.

In Zambia such an amendment to the Republican
constitution will serve to set a limit between the scope of
politics and religion and thus causeArgﬁigious friction.

Religious freedom is a fundamental right. Fundamentalism

be it Islamic or Christian, resulting in restricting such

freedom should not be condoned and discouraged where possible.
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Form S.0.1

(Rule b)
ILEPUBLIC OF ZAMBIA
Tae, Socieries RULES .
ATPPLICATION FOR REGISTRATION OR BXEMPTION rroM REGISTRATION OF A SOCIETY
Registrar of Socioties:
................................................... (name of Society)
: e e et er e e s s Branch, horeby applies for registration/exemption from registration*.
lluwing nre particulars of the Society :
Nume of Sveiety......... e s et et bt ae e Cr et i et e e ereis e ..
Office-bearors: .
Full Names i ) . ) y y Da{e{oj;e ,
Designation (BLOCK CAPITALS) Occupation Nationalily Rtestdential Address Postal Address ppointmen
Situation of registorodoffice .................0.iu... e e e e e e e e Ceaees
Postaladdress......... e e e et P ERRETRPRTRRRPRTRY

) The namo of vach organisation or group of a political nature established outside the Republic of which the Society is & branch or is affiliated to or
connocted with . .,

................ L I I TR I I B .
fert ettt anasan L R RN R I T T ere e tes et ceseaas . .o . R EREEE .o . serretressvenn
L T D I R tee e er et ar e . e ettt ettt et e R T evarses .

) The class or classes of persons to whom meombership of the Society is restricted

Pressass -.--.n-....---.-.-..-......-..-.'..-.-----..c------.---.c--.----a--.-...---.-.......--............-...---'v-c-o----o--
..-.--.....-..-.--.-...-....---..........-....-.....-.-..-..--

) The present number of members. .................. ceenanes Ceereeaaaa et et Ceeree i Cecsrsesaans cerranen ceeaes
) The immovable property owned by the Society and the manner in which such property is held or vested....... Ceeevensanas PN .

............... e

) Thoduteofeommencoment;oftheSociety’sﬁnancialyear............... Cheeierieaa,

' Signed .............. e cevr Designation .........cviiiiun.. .

Bigned ............ ceenbenn ++eso Designation ............... Ceeene

Signed ................... veve.. Designation ......... e,

Signed ...........cc00iiiian.,. Designation .....................

~This application must be comploted in QUADRUPLICATE and signed in th.

roo copios of the constitution and/or rules of the Society, together with th
1guage:

e presence of a Registrar by all office-bearers, and must be accompanied by
ree copies of English translations of the same if they are not in the English

Provided that whore an office-bearer is unahle to

v present himself before a Registrar by reason of illness or absence from Zambia, the application
ould be accompanied by an afidavit to such offect. ‘

For OFFIcAL Use ONLY

........... it e i isa i it esaeaan.. ... Division, Zambia Police
nts of District Secretary ................. . Ceeeiiieeraaa, e et ittt i e, . checanes Cereeeriieaa ceenss .
B fereiieenaae et B T Cevenens P Ceereen .
e ceeeinas et ierei ittt e, e eaiieiieeaa, . Ceeteiiee et ettt e,

D I I P

(No. 6 of 1972)

APPENDIX
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