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CHAPTER SEVEN

RENVOI : SOME REFLECTIONS

The protection and promotion of human rights in the

country cannot be complete without mentioning other

agencies or institutions which are plaving or are likelv 10

play a significant role in the promoticn and protection  of

human rights in Zambia. Some of these institutions like the
(?onstjtu}tional Court which is here being advocated wili
conceiv_ably, were it to be established. be better placéd to
play a more effective role than the existing judicial

institutions in the protection and promouon of human rights.

Other institutions such as the Permanent Human Rights
Commission, the Commission for Investizattions, the Electoral
Commission and the Lands Tribunal which are already
existence are playing an important role :n the area of human

rights education and the promotion of ‘human rights in

general. |
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‘Apart from these state owned bodies there are many, hu.man
rights Non (Jovernmemal Organisations (NGOs) that have given
{hemselves the task of creating human rights awareness,
cultivating a culture of  human rights, promoting and

monitoring human rights violations.

Section |

The Permanent Juman Kights Commissiuit

Itis now common [ur democratic states tu estabiish
state institutions which supporl and strengthen democralic
- governance. One such institution is the Human Rights
" Commission which is intended to promote and protecl respect

for human rights.

ln common with  most modern democratic states,
7ambia has now recognised that human rights issues cannot be
Jeft to the judiciary alone. Consequently. the Human Rights
Commission was established in 1996 by an Act of Parliament’.
The creauon of such a supportxve msututwn came after thirty
L\\'.-'o years of the birth of the Zambian Constitutionai Bili of

Rights in the Zambian ~onstitution. It took the Third Repubiic
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to recognise the importance of exposing human rights
violations in the country through an independent and

autonomerus state institution

The newlv elected Government of the Movement for
Multi-Party Democracy (MMD) had showed a genuine desire o
revisit the country's human rights record which hitherto
appeared unsatisfactory. Consequently, the new Government
appointed the Munyamé Human Rights Cl(.)rnmis‘ion of Inquiry
in May, 19932 It is safe to assume that the establishment of
the Permanent Human Rights Commission in 1996 was
mainly as g.result of the revelations of the Munvama

Commission of Inquiry.

The Constitution provides for the establishment of a
Human Rights Commission whose ‘functions, powers,
co‘mpdsition. funding and adminitrative procedures, including
employment' of staff” are prescribed by an Act of Parliament ]

The  selection and subsequent appointment of the
Commissioners was the subject of much divergent opinjon.
Some criti'csv opined that the majority of the Commissioners
were selecled 4n a partisan basis and not on merit.4 A briel

examination of the background of the Coamissioners might
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assist in determing whether or not such allegations were truc

- or false.

Qtarting  with  the  Chairperson. Judge  Lombe
Chibesakunda has undoubtedly distinquished herself in high
judicial office. She was already High Court judge-in-charge at
Ndola \sfhen she was appointed 1o Chair the Permanent
Human Rights Commission®. She is now a member of the

SupremeCourt. /

It is interesting, however, —tn note thal Section S
Qubsection 3 of the Human Rights Lommission Acl provides
that the Chairperson and the Vice-Chairperson shall he
persons who have held. or are qualified to hold. high judicial
office. On close examination, this provision appears to indicate
that an incumbent holdec of high judicial office such as Justice
Chi_besakl,inda may not be qualifed lor a;ﬁpo'mtmem as
Chairperson or Vice-Chairperson of the Commission. The
Section provides for those “who have held” and those "who are

qualified” to hold high judicial office and not those who are

already holding high judicial office.

Commissioner Lavu Mulimba has a long standing

record of being a member of Parhiament in the First and
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Second Republics under the United National Independence
Party (UNIP) until his retirement from politics just before he
wds appointed to the Commission. Some skeptics have
att_ributed his appointment to the Commission as his reward
‘for’criticizing UNIP policies towards the end of his political

career.b

Reverend Foston Sakala is a cleric but he is also famous
for his connections with FODEP (Foundation for Democratic
Prdcess). Commissioner Francis Nsokolo is a former Resident
* Magistrate who wanted to stand on an MMD ticket for a
Parliamentary bye-election in Chinsali before he was

appointed to the Commission.

- Commissioner Lewis Changufu was appointed to the
Commissi.on after the death of veteran politician, Dr. Dixon
Konkola in December 1}997. His appoiniment was received
with mixed feelings in Parliament. Some MPs were concerned
over his so-called advanced age (71y.ears).. Others‘felt. his
appointment was meant to replace the deceased clansman.
Some backbenchers in vParliament were particularly critical of
Mr. Changufu’s appointment as 2 Human  Rights

Commissioner.”
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_ Commissoner Changufu held various senior positions (n
the First and Second Republics under UNIP but seemed to
have severed his connections with UNIP when MMD came 1o
power. Mr. Changufu was Minister of Home Affairs at the
material time3. Commissioner John Sakulanda enjoys a quiet
'posture, but he is known t.d» be an MMD card-carrying member.
He also - served under the Muny‘ama Human Rights

Commission of Inquiry.

Three Commissioners are from the Northern or Bemba
epeaking group of Zambia, two are from the Eastern or Nvanja
speaking group and one comes from the North-Western
Province. All Commissioners are currently resident in Lusaka.
Befor,e his death, Commissioner Dr. Dixon Konkola ‘was
resident in Chililabombwe. Age-wise, four Commissioners are
oVer_SO years old and two are below thal age. With the
cxception -of the Chairberson they are all male The
Chaxrpermn has however been quick to pomt out that the
gender unbalance has been re medied by lhe mfu<10n of more
women in the Commission’s Standing Committees.
. Coﬁnmissioners are appointed for a term not exceeding three
vears but their tenure of office is renewahle without
limitation?. Since its establishment in May 1997 the Vice-

Chairperson has not been appointed.
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Any person appointed as a Comnliésionler mz_iy be
removed b}; the President for inability to discharge the
functions of his or her office, for infirmity of mind or body or
for misbehaviour. It is obvious from the provisions of Section
7(2) of the Act that any Commissioner’s security of tenure I8
-thevabsolute prerogative of the President. The Chairperson’s
ten.ure is equally insecure because there is no provision for
the appointment of én independent tribunal to inquire into a
'Com‘missioner’s misbehaviour before Eemg removed from

-office.

Under the provisions of Section 5. tﬁe Act empowers
the 'Commission to investigate humah rights violations, 10
ihvestigate any maladministration of justice and to propose
effeétive measures 1o pfevent human rights abuses. The
Commisioh is also empowéred to visit prisons and places of
“detention in order to inspect and assess conditions of persons
held therein and to make recommendztions. 10 redress any

existing problems.

The Commission is also empozered 1o establish
programmes for research, education, retabilitation of victims

of human rights abuse and to promote srogrammes for. the



enhancement of respect for human rights and carry out such
functions necessary for the promotion and protection  of

human rights in the country!C. -

The Commission is further empowered 10 imvestigate
any human rights abuses on its own Initiatve or at the
instigation of an aggrieved person of persons 1t ¢ vested
with poix'ers 10 issue summonses or orders ceauring the
attendance of any person or authoritv betore 1t 11 can
', questinn. anv person in respect of any - matier vyeder s
in\'./'éstigzmrm and it can order any person 1o discinse any

information relevant to any matter under (is IpVesLgATOn.

the Commission can recommend appropriate
punishment against any officer found to have perpetrated
human rights abuses. [t can also recommend the release of
any person from detention and payment of compensation 10 a
victim's - family. But the Commission has no powers 10
investigate a matter which is pending before 2 Court’' This s
in accordance with the well-known principle of sub-judice;

namely that the matter is in the course of a tral

The Commission can investigate human rights abuses

either on its own iniliative or on receipt of a complaint by an
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aggri‘evedv person acting on his or her own behalf or on hehalt
of sovme other agérieved person or group of persons. An
association can also submit its complaint 10 the Commission on
pehalf of its members.'? Suéh complaints can he vmadé_orally
or in writing addressed to the Secretary. If the complaint 1¢
made orally, the Secretary must reduce it into writing which
_complaim shall then be signed or thumb-printed by the
‘person making it. The complaint must bear the complainant ¢

name and address.

The complaint must be filed with:n two vears ot the
’ éven_t fromr which it has arisen or two vears from the date
when} the complaint or allegation became - Known to - the
c«:'mp_lainanl or his or her agent. Th{: Commission is .not
compelled to investigate every complaint or allegation ~—made
before it. It can refuse to investigate any allegation  on
grounds that is malicious, frivolous or vexatious. But if the
Commission refuses to investigate an allegation, it must give
ils reasons in writing 1o the complainant i3 Currently, there s
no fee payable for lodging a complaint with the Commission.
All sittings }of the Commission must be held in public unless it

is not necesary for it 10 do s0 for some conpelling reasons.
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Some critics have argued that the Com‘mission 18
toothless because it has Do powers to institute legal
proceedings c;n behall of any complainant. This is a valid
critiéism. Under the sub-judice principlé, it has no power 10
in.tefvene-where an alleged violation of human rights is
_pend_hg before a Court. [t is  not clear whether the
Commission can entertain a complaint after proceedings in 2
court have been disposed of The limitation of two vears
within which to lodge a complaint s also seen as a serious
jnﬁpedimem to the prospective complainant bearing m mini

the low level of educalion in the countrv and long distances

which may be involved.

K The Commission is not obliged to submit its findings of
an iriVestigation or to investigate at all within a syﬁéciﬁed
period. Yet, when the Commission makes a recommendation
to Ih‘é "appropriate authority” that authority must submit its
report to the Commission within thirty davs from the date of
such recommendation on what action the authority has

taken to redress the violation.'

 The Commission was recently criticized for referring
Jabour related complaints to the Industrial Relations Court

where there are Court fees pavable when the Commission
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itself could have dealt with the complamtc wnhout chargmg
fees. Again, this is a valid criticism. \40‘:1 of the mdxgent
complaina'ms\h‘ad to abandon their complaints. Currently, the
composiktion of the Commission itsell lacks a broader
repf.esenta»tion by way of gender and cultural aspects of the

country. It is still being perceived as an urban institution for

the apamwamba'?

| The Commission is obviously stll experiencing some
teething pfOblems through being under~staffed and under-
funded. It is still highly debatable as tc whether or not 1t s
opérati‘ng ef‘fectivel‘v‘ vbut it cannot te  denied that its
cs&a_f}lishment was a step in the ri’ghl‘direct_viori. Giv;evn the
good_—willlf of all stakeholders, it has the ‘potential’ of

developing into a national institution oI vital importance in

the development of human rights in the country.

Section 2:
. The Commission for Investigations

: The ‘idea of establishing the Commission . for
Invesugauons in Zambia was considerec during the advem of

the one-party state in the Second r.epubhc. The 1975
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Constitution of Zambia under which the one—pafty slate was
estabﬁlished provided for the establishment of avComm}issnon
for ‘Investigations which was vested with  “jurisdiction 1o
inquife'into the conduct of any person to whom the Article
applied in the exercise of his office or authority. or in abuse
_th’e.reof"”’

The Article in question applied 1o any person i the
scrvice of the Republic; any person holding office 1 the Party
-~ which meant the United National Independence Pariv 1LNIPE
members and persons in the service of anv institution or
organisétion in which Gerrnmenl had a ‘majority ol shares or
cxercised financial or administrative control and c‘nemh;ers or
persons in the service of anv Commission established bv the
Coﬁ_stitution or by any Act of Parliament. But the Article did
- not apply to the President!?. Neither did it apply to any
ordinary member of the public. Essentially, the application of
the Commission’s provisions are of vertical nature. This means
complaints can only be made against the state. ils servants or
agem_é or against quasi-state institutions. The return 10 plural
politics and Athe delinking of the ruling partv [rom the >tate
has'réshoved that provision of the Commission which referred

to persons holding office in the ruling political party.
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The Constitutional article also contamed an ouster
clause which provided that the Commission would have no
'power to question or review any decision of any court or any
judicial officer in the exercise of his judicial functions, or any
decision of a tribunal in the performance of its judicial
functions or any matter which was sub-judice or the
Presidential exercise of the prerogative of mercy:’"S
Surprisingly, when the Act of Parliament ‘was enacted 10
enable the Commission to perform its functions, a section was
inserted which conferred powers on Ilhev v‘Commiss‘ion 1o
exercise ‘ilsvvjurisdiction despite anv such ousters. The relevant
Section in the 1974 Act which has been reproduced in the

1991 Commission for Investigations Act provides that:

Subject to the provisions of this
Act, the jurisdiction and powers
conferred on the Commission
- may be exercised notwithsianding
any provision in any written law to
the effect that an act or ommission
shall be final , or that noc appeal
shall lie in respect thereof. or that
no proceeding or decision shall be
challenged, reviewed, quached or

called in question."’.

In obvious contradiction 1o the azove provision, both

‘the 1974 and 1991 Acts contain exclusion. of the Commission’s
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| jurisdiction from questioning any decision of any court, or any
judicial officer in the exercise of his or her judicial functions or
questioning any decision of a tribunal established by law?0
The Commission consists of an Investigamr-General who
18 appoinied by the President in consultation with the ludicial
Service Commision as Chairman and three Commissioners
. appomte‘d by the President without consulting the fudicral
SerVice Commission. There s no provision Jor  the

appointment of the Investigator-General or Commisioners 1o

he ratified by Parliament = .

Currently. a person appointed as a "Commissioner’
which term does not include the Investigator-General. has 4
three vear tenure of office which is not renewable within
three years of his or her last ceasing as Commussioner.** The
1974. Act Cap 183 contained no  such hmitauon. The
President, Vice-President, Minister, Deputy Minister. Members

“of Parliament or a Public Officer do not. qualidy for

appointment on the Commission®®,

Once appointed as Investigator-General. a person may
remain in that office until the age of sixtv-live vears The

President, can however, extend the period alter the incumbent
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’has attained that age. There is more security of tenure in the
office of the Investigator-General than in the office of the
Chairpersod for the Human Rights Commission in‘ that the
Investigator-General cannot be remo{fed from office by the
President unless the question of his or her removal-has been
referred o 2 tribunal consisting of a Chatrperson and two
© other pe_r“sons. The Chéifpel'son and one other member of the

tribunal must hold or have held high judicial office >

A person can only be appointed 10 the office of
Investigator-General if he or she is quaiified 10 be appointed

asa judge of the High Court.*¢

The Commission for Investigations is the Zambian
nomenclature for the Ombudsman in other jurisdictions.
However, the institution of an Ombudsman, like the
Commission for Invetigations in Zambia éan’not replace the
~role of an independent judiciary in the en_force'ment of human
rights iﬁ_any country, but it has proved to have/ a certain
value in complementing the judiciary.27

The Zambian Commission has juris:icti'on to enﬁuire into
ihe cérﬁducl of any person to whom tre AcCl applies.?5 In

terms of Section 3 of the Act, its applicziion is limited to
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(a) anv person in the service ol
‘the Republic; )

(b) the members and persons in
the service of local authorities;

(¢) the members and persons in
the service of any institution or
organisation, whether established
bv or under an Act of Parliament or
otherwise, in which the
Governmen! holds a majority of
shares or exercises financial or
administrative control; . '
(d) the members or persons in the
service  of  any  Commission

established by or under the
Constitution  or  any  Act  of
sarhament

The Commission does not investigate the President o

whom it submits ils reports.

A ‘complaint to the Commission for  alleged
ma‘ladmiﬁn’istration or abuse of authority can be made by anyv
pérson_ or bodv of persons whether corporate or incorporate =¥
The Prés,ident can also direct the Comlmission 1o investigate
any ali’eged misconduct of any person covered bv the

Commission's jurisdiction.30
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Like the Human Rights Commission a complaint to the
Iavestigations Commission can be made orally or in writing. It
niade orally it must be reduced imo' writing by the
Commission’s- Secretary. Upon receipt of a complaint, the
Commission has discretion whether or not to conduct an
investigation. Unlike the Human Rights Commissioﬁ, the
Cbmmissidn for Investigations is not bound to give reasons for

its decision not to proceed with any investigations“.

)

The actual procedure for conducting investigations (8
left to the Chairman. Who is the Invetigator-General 1o
det}ermine in the circumstances o each case. Everv

)

investigation must be conducted in camera3? and no person is
-entitled as of right to appear in person of to be legallv
r/epr'esented.33 There is a two-year limitation period even
though the Commission can decide to receive a complaint

outside that period.3* In practice, however, such extensions

are rare.

The Commission cannot investigate a complaint if the
complainant has the right or opportunity of obtaining redress
thrb_ugh any executive authoritv or through an appeal,
reference or review before a tribunal oc court of law 33 In

special circumstances the Commission cay investigate if the
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complainant can prove the delay was due to fear. undue
hardship, delay or expense 36 But again, in practice, these

clements are not easy to prove except, perhaps. for expenses.

[t is submitted that openness in investigating human
rights violations is in itself a human right. So are the rights to
be heard and to be legally represented. It (s equallv a human
rxght for the complainant to he given reasons why h|< or her
complamt cannot be investigated or why the m»ecugahon (g
discontinued. The provision that the Commission need not
give reasons for 1ts refusal 10 investigate is. 'theret‘or}e. a

v 1()1a110n of a complainant's human rlghtﬁ

The» Commission submits its reports to the President,
who may or may not act upon its recommendations. If a
Commission’s report is required to be - submitted 1o
Parliament. then it should not identify any person whose
conduct has been or is about to be made®” It is doubtful
»whether under such secretive investigative procedures
efficiency .'and transparency among public officers can be

enhanced or promoted.

Despite these shortcomings, it can be sal’ely satd that

the Commission’s establishment has contributed to the
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promotion and protection of human rligms. The Commission
investigates cases of mal-administration which include abuse
of office, tribalism, nepotism, victimisation, incompetence and
unreasonable delzly.?’as Although its jurisdiction is limited to
Government offices, parastatal bodies and Commissions, there
is no doubt that the Commission’s role has contributed
considerably towards minimising human rights abuses in the
administfative system of the countrv. In addition. the
Commission’ work is contributing to the promotion of the rule
of law. The Commission has very wide investigatory powers,
including the power of access to cenfidential or secrel
information unless the President 1s of tr{e view that production
of such documents “would be injurious to the public

interest”. 39

The Commission has powers to enter premises and it
can make such orders or issue such writs or give directions as

are necessary for the conduct of anv investigation40,

Section 3
The Electoral Commission
The right of the citizens 1o par:icipate I’reely in the

affairs of one's country either directly or through [reely
¢ .
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chosen representatives is a human right. Both the Universal
Declaration of Human Rights and the African Charter on
-Human and Peoples' Rights have made provisions to this effect
‘ whi_éh bind state parties to the relevant treaties’’ The right to

vote is no doubt a human right.

The Constitution of Zambia provides tor  the
establishment of an autonomous Electoral Commission to
supervise the registration of wvoters and 10 conduct
Presidential and Parliamentary elections. The Commission 1s
aiso empowered 1o review Constituencies from which people
arevelecled to Parliament®®. The Commission has also been
empowered under the Local Government Elections
(Amendment) Act of 1997 to conduct Local Government

elections. 43

an Act of Parliament was enacted to provide tor the
composilion, functions and operations of the Commission
which is appointed by the President subjetl (o ratification by
Pacliament.*¥ The Commission consists of a Chairperson and
not more than four other members. The Chairperson must he a
person who has held or is qualified (o hold high judicial office
or ‘;any other suitably qualified person".‘/’S This last provision

which permits “any other suitably qualified person” 10 he
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appointed to the office of Chairperson of the  Electoral
Commiésion is in contrast with the strict qualifications
required for the office of Chairperson for the Human Rights
Commission and for the Investigator-General where the
qualificatioon of “high judicial office” appears mandatory. The
current Chairperson of the Commission Mr. Justice Bobbv

B'waly_a-.is a judge of the High Court.

| Members of the Commissior‘l‘ which  includes the
Chairpérson, are appointed for a term not exceeding seven
vears. This period is renewable at the expiry of the saud term
of office. There is no limit to its renewabilitv. Compare this
provision with that contained in the Commission for
‘Investigations Act where a Commisioner, which does not
include the Investigator-General, does not quality for re-
~appointment within three years of that Com misioner’s ceasing

to hold such office. 16

:'l;he Dresident can only remove a member of the
Commivssion if that pefson “becomes insane or is declared to
“be of unsound mind or is declared bankrupt”?? There is no
provisibn for the removal of a membder of the Electoral
Commission for inability to discharge h:s or her functions

arising out of any other cause {han insar:tv or unsoundness of
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mind. There is also no provision for the removal from office

for incompetence or misbehaviour as contained in the Acts of

the two previous Commissions discussed above.

The Commission is empowered to appoim‘a Director and
other staff on such terms and condition of service as il may
delermine. The Director is the Chief ‘Executive of Ih.::?
Commission and is r'esponsjble to thé Commission  for 11s

management and administration.

The opposition parties have severely crivicized the State
aver the appointments of the Commissioners. Thev have
argued that the Commisioners were hand-picked, and that

~ they lack autonomy which is enshrined in Article 76011 of the

Constitution.48 The opposition parties have also accused the -

Com missiQn of being a party to the perceived manipulation of

voters registers through the infamous NIKUV Registers fihis

-

led to some  opposition parties boyycouing the - 199¢
: Pre'sidenftial and Parliamentary electiolns. The Supreme Court
was repbrled as having observed Lha_tr the Electoral
Commission as well as opposition parties had contributed "0
the mess in the 1996 Presidential and General Elections. The
~report was as a resull of the Supreme Court's landmark

judgment of 1996 on the Presidential and general election 49
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| Earlier, Mr. Sebastian Zulu, Secretary General of the
United National Independence Party(UNIP), the largest
opposition party in Parliament at the material time and Dr.
-Rodger Chongwe of the Liberal Progressive Front(LPF), had
petitioned the High Court for an Order of Certiorari 1o
quash the decision of’ the State to award 1he contract of the

registration of voters to NIKUV an Israeli Company.

~The Petitioners had submitted that therre were rampant
anomalies and malpractices perpetuated by the MMD n the
exercise of the registration of voters. They further contended
that many eligible voters were going 10 be disenfranchised as

~aresult of the alleged anomalies.?0

The High Court refused to grant the relief sought. On
appeal to the Supreme Court, the apex Court ruled against the
appellaﬁts holding that their apprehension ihat many e,iigiblc
voters may be disenfranchised was unfounded. The Supreme
Court further held that there was no evmence 1o show that the
MMD wae mvolved in the alleged malpracuceQ The Court also
held that there was no.evidence of conspiracy to rig the
~ election éstablished against the two respondents. However, in

a subsequent petition the Supreme Court held that there were



some discrepancies in the registration of voters under the

NIKUV exercise.”!

For aécounlability; the Commussion 18 required o submit
an annual report to the President concerhing‘ its activittes and
its financial affairs. The President then tables the repori
before Parliament. This  procedure s i hne wiih o the
prdvisions of the other two Commissions already discussed n

this Chapter.

terms of its performance and credibilty. Sunce s
establishment it has been laced with voter-apathy and in the
\x'fakey of the NIKUV affair its autonomv is still being doubted
by many opposition political parties. After mény‘ vears ol the
one-party electoral svstem. the Commission must develop and
articulate its mission of supervising the régistralicm of voters
conducting Presidential. Parliamentary and local government

“elections with undoubted imparuality.

The Commission has a task of invoking public awarensss
of its activities especiallv in rural areas and among the leecs
educated populace. The Chairpersons recently reporied

attempt 1o meet all slakeholders on the outcome of the



'Couimission"s just ended voters regxstratioﬁ exercise s
certéinly a step in the right direction3? The kElectora
Commission, like its sister Commission the HRC. is still under-
funded and under-staﬁ'ed.53 Constitutioﬁally the Commission
is an autonomous bodv with powers to conduct” free énd farr

elections in the country 3 However. s performance ¢

!

seriously compromised because the State 18 currentlv the

| major financial provider.
Section 4 The Lands Tribunal

Article 17 of the Universal Beclaczhon of Hiiman .E‘l.»_»_‘eh‘f.f:
brovv,idesilhat every person has the fnt 1o own property
alone or in association with others anc¢ that no one should
be 'arbitrarily depriVéd of his or her‘ propertv. Simylariv,
Article 14 of the African Charter on Human and Peaple ¢
Rights g"u"a_rantees the right to property which may only be
enchroachéd upon in the interest of piblic need or in the

general interest of the community and (. accordance with the

provisions of "appropriate law.”

In conformity with these interzanonal mstruments.
{he Constitution of Zambia provides [<- the protection ol

individuals from deprivation of ther property  unless
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adequate compensation is paid in accordance with app_'sﬂxmriam
lawd* In line with this Constitutional provision the lLands

Z
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Tribunal has been established under the Lands Act 3

’lﬂj the African. land i1ssues are of particular cigmticunce
n l.nai.::‘t:lle dominant congept 18 that of communai Hamersin
:a‘nd therefore, manv  ethme gmupé o sambeaoare
exceplicinally sensitive over land rights. What ford Halev
wrote'n:évar!y fiftv vears ago about the "mvste hond of 1he

African over land rights is still true in Zambia to- ey

The current Tribunak consists of 2 'i’.'lh;-au‘p.e'-r on wWho 8
qualified {0 be appointed as 3 judge of the Hizh Court: a
'}De'puly-v,l-Chairperson who 18 similarly ‘qualified and t\u ather
, ni'embers, making a total~of seven. The full Tribunal shouid
ccihéist ol a total membership of nine. Members of the
“Tr'ib'unai are appointed bv the  Minister of Lands m
-:cons'unélion with the Judicial Service Compmsion on such

terms and condjtions as mav be stated m thewr red<nechive

T el
~Jetters of appomntment 2

The Tribunal is also empowered (o appoint parsang wath
experience in Land. Agricultural and Commercial matters as

assessors 10 assist in - delermining disputes under its



jurisdicti'on‘ Although the Tribunal is appointed. bv the
Minister of Lands. the Secretarial and Accounting stafl-are

broﬁded bv the Ministry of Legal Affairs>®.

‘ The Tribunal is empowered 1o enquire nto tand
disputes }‘and make awards or compensatioﬁ if necessarv It
can en‘qui.re into land rights and obligations of anv person or
: the State itsell 89 [ts proceedings are informal and it 18 nol
bound by:t'he rules of evidence which are normallv apphed in
civi'l‘proceedings. The Tribunal, however. enjovs the stai‘us ol
a anh (OUll tn that apppah rhprplwm e toihe Qi»«§'4'->z11e
Cnurt \U(.h appeals must be made unh'“ thirty davs. of the

| 'Trlbunal < ruhng'

The Tribunal appear< to enjov some popularity ;udpm
by the growmg number of people opling (o take disputes
before it rather than go to ordmar\/ courts A person appearing
before the Tribunal can do so in person or through a legal

repre<emauve“

~ The Tribunal, is however. curreni ‘severelv under-
funded and under-staiffed. It has no, f:li time stall and
depends on borrowed staff from the Minisiry of legal Alfairs

and the Judiciary. There is an inherent onflict of inierests



bhetween the Tribunal and the appomnting authority who e
'1he»'M‘inisLer of Lands This arises from the lact that mos
diéputes cxvef land rights and obligations involve the Mimstey
“of Lands 1n one wav or another. [n a recent interview with the
writer, the Chau*persx:»ﬂmt.imated that this annmain sias
likely tobe cured in the very near [uture when the Lrivina]

will be made autonomous and independent 3

The other consiraint over the Tribunais operainmns

Crelates 1o the quorum at its sittings. The current Act provudes

fi

for five members 1o constitule a quorum &1 such stngs
Chairperson s experience shows that the quori i on it s
,side’ and 1t inhibus the expeditious operation ni the iribund!
[t has Dbeen suggested that a quorum of three membere
would promote speed and  efficiency in the |1 ribunal’s

operations. v '
Section 'S The Anti-Corruption Commission

It i an acknowledged fact that corruption exisise n 2t
éocietieé hut it has a much more devasialing elftect on
emerging democracies than it has on mature democraces
The social and economic infrastractures. of  mature

democracies end to have an insulating elfect on the socal
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~and econgmic evils of corcuption. As for human rights
cbrfuption has a negative impact on the rights of the
individual in\ sociéty especiallv in the criminal justice svstem
[t negauively affects the right of access to jusuce. l_n‘ The
Road 't'(_s:‘fjustice, Lord Denning (then Sir Alfred benning!
describeé how corruption and bribery impeded access n

justice in the English criminal justice syste m.>*

ac earlv as the 1980s  /ambia recognised  that
corruption was a social and economic evil which needed 7o
b’e. séraf)us!‘y' addreesed. (1 thus enacied 1he Lapein:
. Pracuces Act No. 14 ol 1UR( under which the ant-torrupin
"Cbmmissﬁion was established 9. The Commission was 2

Government Department under the control and supervigion of

the President®® “ .

The Commision was empowered. inter alia, o 1ake
neces'af.y--measures for the prevention of corruption n public
: and prtvra':l.e bodies®?. The President appomted the
Ck)fr;m'tésioner who was qualified 1o be appotnted 2 nidge ol
the High Courl. The Commissioner was responsible lor the
administrvvation of the Commission. The Fresident was 180
,emp:)owere,vd to appoint a Deputy Commiscioner who was aleo

‘qualified to be appointed a judge of 1he High Court. 63 | e



- Commissioner was empowered  to appomt myeshinatiny
officers and such other officers as the President may deem
necessary o assist the Commissioner in the performance of s

functions.®Y :

In 1996 the MMD Governn\1ém re-visited  (he
opératioﬁs of the Anti-Corruption Commission and  concluded
that it needed a reappraisal. Consequently. the Corrunt
Pfacticés_ act ol 1980 was repealed and replaced by the anii-
Corrupl‘ion Act No. 42 of that vear. The new Commussion was
cstablished as a  bodv corparate capable of fing and Hety

sued in its corporate name.”0

The Commission 18 NOW an autonomaous and m'ciep’ef-m!em
body and not subiect 1o the directions or controt ob any
pe'rson »(;'?r authoritv’!l. The functions of the new Commyesion
are broadly the same as those. of the 1980 Commssion,
namelyf-_to prevent and take necessary and  elfectwe
measurés for the prevention of corruption in public and

private bodies.

The President s empowered to appoint  the
Commissioners subject to ratification by -the National

Assemblyv. Commissioners hold office Tor a term ol inree vesrs
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A Commissioner can be removed bv the President for good
B cause The Lomnuss*on is empowered to establish Committees

for the purpose of enhancing the performance of its functions.

T-hé Commission can investigate' the conduction of anv
public dfficer but it mav refuse to conduct an ivesugation 1f,
in its op,i"m'on‘ Iheqa!legation ie frivolous. irivial or \ieex;itllfrl_,!ﬁ
In 'any 'iﬁ_'vestigauon the Commission is empowered to make

such orders and give such direction 28 it may consider

necessary for the purpose of carrving out any investigation

Since ils inception, one major Criticism of - s
vvinctituticm is that its reports are  <subjected to severe
-re‘:mctmn by the Head of State. On a nimber of OCCAsSIONs.
pubhc concern has begn expressed o ine effect thfu ‘when
-corrupt - pracncec have been investigatsd involving people
.holdmg hxgh office in the (xovernme .t or other public
.‘institmi'ons, the results of such mvesuga?.wm are often Kept

secret. 72

“Commenting on the work ol the “aommission and s
statistics for the vears 1992-96, Mrs Eva Jhala, Permanent
~Secretary at the Ministry of Legal Af airs, observed ihat

“current figures on corruption 1o the couricy suggest a rise of



this social evil presumablv because there 1§ now a free media

which is exposing such issues. 73

Section 6 Non-Governmental Organ‘isatlons(NGQs)
}Non-Governmemal Organisations with a pé‘rticulav‘
| focus on the protection and promotion of human rights in the
world have increased in number and importance since the
U.niyérsal Declaration of Human Rights was proclaimed and
:i‘dopted in 1948. But belore that the Internaunonal League tor
v Human: Rights was already established m 1942 m New york

- with a similar vision

After 1948 the world experienced 2 pr«'»li!ﬂaiém of
human rights non-governmental organisations ar hoth
: iﬁlerﬁdlional and local levels. Al 'lhe)‘ international level are
such N’GO as the Geneva based lnternational Commissi(m
o{-jﬁri_sts(lC]) with over seventy national sections all over

the world: the International Committee of the Red Cross

and the London based Amnesty lnternational.

In Zambia, however. it was nol until the advent ol
plural politics in the 1990s that the countrv hegan 1o

‘experience a similar  proliferation of Nop-Governmental



Organisations and independent media determined 1o expose

human rights violations.

Among the most prominent NGOs n the country are
the Foundation for Democratic Process (FO[ERI the
Zambia Civic Education Association establiched hy the
late Lucv Banda Sichone: the Inter—Afriéa Network for
Human Rights and Development (iironeti the Jambia
Independent Monitoring Team [ZiMiTi the Catholic
Commission for Justice and Peace ((([F Women lor
Change the lLegal Resources Foundation the f.aw
Association of Zambia (LAZY Young Women's Christian
~ Association (YWCA! People Act FoupdationiPAkland the
Gir!l Guides Association of Zambia, which has a bias
towards the girl-child in 1ts operations.

Churches in general have also been in the fore front in
promoting and protecting human rights Some of these NGOs
run legal aid clinics which greatlv surnlement the meagre
services ol the Legal Aid Department 2mong them are the
Law Association of Zambia. the legal recources Foundation
the CCJP and the Zamba Civic Bducation *ssociation The roje of

the independent press and media has zlco heen eviremelv



cignilicant 10 complementing the operanons of Ihece  hon

Governmental Organtsations.

Unfortunately some of these NGOg are bemng percen o
as avenues for propagating hidden political agenda and most

of them tend 1o concentrate their activities n urhan areac

especiallv in Lusaka
Section 7:
The Ouest tor a2 Constitutional Court:

Tne Concuituiion of Zambia 18 the  Supreme faw b i
land in it however 1s enshrined the Brll of  Fuhis wich o
not merelv a declaratorv document but wWhich also contaims
justiciable human rights rssues. The powers ol mlerpreizinn
prolecti(m' ~and enforcement of the p.ro\-'ji‘si(m.s ol the Rl of
Rights. as has alreadv been discussed, are vesied in the High

Court which is the Court of [irst instance over alieged human

5

rights violations, -

A Constitutional Court s a  specialised couri w hose
jurisdiction ¢ often centred on the nterpretaiion  nrotecinn

or enforcement nf the provisions of a State ¢ consiitunion ihe



older 1ur1<dxcuon< such as those of England  and Amercs
comnder that the inherent powers of ordinary Courts through
the process of ]ud1c1al review or habeas corpus are
sufficien‘; and strong enough 10 nrovide checks and halances
that may be occassioned through abuse of }a’uthorit\f‘ by the
state or its agents 76

| ln'. nascent jurisdictions. however. reljance has not nnty
been placed on judicial review as a method of 1esting the
cons‘muuonahw of national statutes. Jhey have aim recoried
'to, the establishment of <specialist courts 1o deal wiih
” consutuuonal matters as well as human rights issues whose
| dimensions have now ‘hecome nternaumalmed in
int'erpreting any bill of rights. courts can hard!y avoid
applvmg comparative juriqprudence’ in additon. to the

provxslonc of the national or domestic legal wtpmc N

T__'h:é increasing awarenes of human rights iseyes and
thetr gr..r_)wing complexity has ‘necessitated the creation of
these spécialist courts. In South Africa, the Cc)nsmn.monal Cort
is vested with jurisdicuion over constitutional matters which
include alleged violations or threatened violauons ol the
pfOV'isidns of the Bill of Rights which are contained in Chanter

2 of that countrv's Constitution.”” The Court has both original
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- 9th October 1998. The Conferees unanimousty recommended

the establishment of a Constitutional Court in Zamba.

T.hleAMvunga Constitution Commission of 1991 receved
.'vsubmisslio‘ns from people who stronglv  felt  that 2
Constitutional Court was necessarv in order to majntamn and
enhance a proper system of checks and halanmc among the
'lhree main organs of the State. The Petitinners 1911 that such
check< and balances were particularlv required with 'Pgarfi
0 Constitutional issues and fundamental r:ights and freedoms
of the individual 3! Earlier. the then President of the Republic
» Dr l\enneth Kaunda, had hmted on the need for Pctahlmhmq a
(‘oncmuuonal Court “in order that neither Farliament nor- the
Executive could abuse its powers".’s‘ The Kaunda Governmem
vaccept‘ed the recommendation of the Mvurga Commission for
the establishment of a Constitutional Court. Rowever. the MMD

Gover-nment was opposed to this recommendation and il was

not included in the 1991 Constitution

In 1995 the Mwanakatwe Consiutional Keview
Commission also recom mended the esizblishment of - a
Constitutional Court under the Judiczit-e The MM

(yovernmenl did not accept the recommen ation lor reasons

which are discussed below 33
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There are strong arguments both for and against the
establishment of a Constiiutional Court. The current judiciary
'.ﬁis, I’raugh_t with inordinate delays in the disposition of cases

or delivery of judgments. Human rights issues have become
more complex than ever before. Their interpretation and
“enforcement require an infomed and specialist judicial
'persbnnel‘operating within an effective judicial " mechanmn
Current delays in delivering judgments 7could partly be
a{tribljtt.ed'. to heavv work loads and partlv 1o The

incompetence of some ol the deliverers>4

< Althéugh the recommendation c_xf the Mvunga
Commission for the establishment of a Constitutional Court
- was ‘accep-ted by the the Kaunda Government, the new MM[
Government was of the view that the volume of work which
the ‘prOposed Constitutional Court would handle was alreadv
bein—g adequately dealt with bv the High Court. It was also felt
tha't:-'_ a proliferation of Courts would overstrech the meager
resources of the State$3

Cur_‘tently, there is no divisional Court of the High Court
which specifically deals with human rights issues or

constitutional matters. The original jurisdiction is still vested
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in the High Court before a single judge. A divisi‘onal‘ Court of
the High Court with three judges as a quorum only deals with
election petitions. It is submitted that speed and [linality are
key issues in the effective adjudication of constitutional and
human rights issues. These should never be sacrificed even in

the face of meager financial and human resources.

Co#‘xclusion
_Tﬁe role of various institutions vin the promotion.

| protection and even enforcement of human rights in Zambia 1
as crucial as that plaved by the judicary. It is virtuaily
pointless to have an entrenched bill of rights and accede 1o
international human rights instruments if a human rights
v cu’l'ture, is not developed through institutions other than the

| '-judiciéry. Only when these other institutions become effective

' :_ -Org“athis’i}n"the promotion and protection of humahs rights will

such rights be truly enjoyed by the ordinarv citizenry.

!



CHAPTER SEVEN
End Notes

[, See Act No. 39 of 1996. The Commission hecame °
| effective on 17th May 1997 when' the

lHluman Rights Commission- (I_Com mencement | -
Order was passed under Stat,u'tory.l_nstrum;em No.
34 of 1997. The Commissioners Were appoiméd

- and then the Commission became operational

~ under the Chair of 2 Supremé Court ludge.

Madam Justice Lombe Chibesakunda. 1.,'1m;l. her
appointment to the Commission’s Chair she was

- High Court Judge-in-charge at Ndola.
2 The President appointed the Munyama

~ Human Rights Commission of Inquiry

under Statutory Instrument No. 70 of 1993

3.' See {Part XII of the Constitution, Articles 125 and 126.

4. The Post, Monday, 21st July. 1997, p 10.
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5. Incidentally, the Act refers to the
~Human Rights Commission but in
its correspondence the Commission refers to
itself as the Permanent
Human Rights Com missionj‘
6. _‘ The Post, Friday, September l?\ 1998‘al pp 1 'and 6.
R entitled ‘Mulimba lobbies to become Speaker”

and see the editorial at p. 10.

7. Times of Zambia, Fridav April 3 1998 at p. |

entitled ‘Backbenchers reject Changufu'.

8 Dr. Remmy Mushota and Patrick Katyoka v. The
Attorney-Genral and Dr. Kenneth Kaunda :
1997/HN/359. Amazingly, Mr. Justice Chalendo
Sakala has declared the former President a
stateless person. |

9 . See section 7(1) of Act No. 39 of 1996

10°  Ibid, section 9.

11 Ibid, section 10(51L
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[bid. section 10(51.

Ibid, section 13(2).
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See Article 90 of the Constitution of Zambia as read
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Act'No. 20 of 1991, section 5(2).

- Cap 183.

Ibid, section 5(1)

See Article 90156 N7 1 of the Constitution of Zambia.
The Constitution of Zambia Article 90(2)(a).
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I.aw by Professors Basson and Vni)nen
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Act No. 20 of 1991, section 8.
Ibid, section 9.

Ibid, section &(a).



31 See section 10(3). of the Commission for
 Investigations Act No 20 of 1991 and
A compare that with Section [ 1{5)of the Human
. -".__**Rights Commission Act No, 39 of 1996
~ which compels the Commission 10 give} reésons

- if it decides not to conduct an investigation.

32 The Commission for Investigations. Act No. 21} of
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37 | Ibld sections 21(3) and 22(2).
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the legal spirit” of the American Constitution.

Constitution of the Republic of South Africa,

1996, Chapter 2 as read with Chapter & thereof
[bid, section 16711121,

Cotran, Eugene and Sheril, Add Omar leds!,
The Role of the Judiciary in the Protection
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Research, Yaounde, 1987 p.206.

See for example. the The Mvunga Coanstitutional

Commission Report, April 1991 p 152 para b

Ibid, p. 152.
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pp 75-76

Parliamentary Petitions appear to be the suhtect of
inordinate delays. The Mkaika Constituency
Petition in the Eastern Province and the Samuel
Mivanda Case in the Matero Constituency of
Lusaka Province are but a few examples See
Josephat Mlewa v. Eric Wightman, Supreme
Court Judgment No. | of 1996 and Samuel
Miyanda v. Raymond Handahu >C|No hof

1994 both unreported.

Supra note &1.
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CHAPTER EIGHT

SUMMARY AND CONCLUSION

1. Summary:

The main focus of this study hzs been on the role
which the judiciary plays in the enforcement and protection
of human rights in Zambia. [t 1s now common experience thal
the judiciary in any modern legal system plays a nivotal role
in the promotion, protection. and enforcement of human

rights wherever a system of de mocratic governance €x1sts.

During her pre-colonial days,lambia had ité own
indigenous judicial system which administered justice while
concepts of human rights were already established The
coming of colonial rule ushered in a European iustice svstem
which operated side by side with the incigenous fegal svatem

This created what is commonly known zs legal dualism.
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Upon attaining independence from its colonial rulgrs.
Zambia adopted a Constitution which pmvided'for a Bill of
Rights and whi__ch guaranteed the p;otection and énf orcement of
fundamental human rights. In addition, the country joined the
United Nations Organisation which, among its objectives
requires State' parties to obServe and apply international
human rights norms wherever possible in their domestic justice
systems. The Universal Declaration of Human Rights has been
the driving foi'ce in the dissemination of the concept of human
rights as a basic pre-requisite to democratic governance. The
judiciary is undoubtedly the foundation upon which any

meaningful enjoyment of human rights can be sustained.

Chapter One discuses and examines the emergence of
humaﬁ rights;‘;in domestic legislation. It also examines the
international»isa_tion of human rights norms or standards on the
domestic appl-iéation of these standards. So, in tracing the
development of human rights in ihe world, it has been shown
that the theory of natural rights and natural law has
played a vefy significant role in the promotion and
protection of these rights. The Chapter traces the role which

other theories such as positivism and the Social
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-Coniract played in the early development of human rights.
Hist}orically, the struggle. for individual liberties and rights
staried with the Magna Carta in England in th,é 13th
Century. The tmpetus then moved to America and France n
the 18th century. The growth of the human rights movement
throughout the world has not spared Zambia which 15 a
signatory to both the Universal Declaration of Human Rights
and the African Charter on Human and People’s Rights The
Chapter conclude'ét that the Universal Declaration of Human
‘Rights has given a universal value to the concept of human
rights which greatly influenced Zambia in its formulation of
the Bill of Rights.

Chapter two survevs broadlv. the state of. human
rights in bre-colonial and colonfal Zambia. It discusses the role
played by both the indigenous and colonial Courts in
protecting and enforcing human rights of the dav. The
. Chapterk concludes that in pre-colonizi Zambia indigenous
just‘ice svtems were based on tribal or ethnic sy'stem‘s which
recognised concepts of human rights such as the right to life,
the.'right to justice, the right to fair trizl and the right to
freedom of expression. The advent of c¢cionialism ntroduced
'lcg‘dl dualism which encouraged the administration of

justice based on race or colour. This resulted in - the
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subordination of the indigenous justice system 10 the
imported =~ European system thereby whittling awav the

indigenous legal and judicial system. !

| Chapter three considers the legal framework of the
‘human rights provisions under the Bill of Rights 1 the
Zambian Constitution [t discusses the meaning of a "Bl of
Rights” and how the standards set by the world body have
‘been incorporated into the Zambian Constitution. The Chapter
analyses 'and criticallv examines the effect of derogalions
or exception clauses which are comainéd in the Bill of
Rights. The Chapter also examines' the enforcement
provisions under the Bill of Rights and the role the Courts
play in redressing any. violation or alleged violation of
fundamental human rights by the State. The Chapter
concludes that the provisions of the Bill of Rights under Part
111 of the Constitution are largely of cosmetic value due to
numerous  derogations which have tended to water down
th>e sp'i'fil and intent of the Universal Declaration of Human
Rights- as read with the 1966 [nternational Human Kights

Covenants.”

Chapter Four analyses the role which the ;Iudiciary‘ has

played in-the promotion and enforcement of human rights 1t
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ex}amines the extent to which .the Courts are prepared to
uphold fundamental rights and freedoms enshrined in the
Constitution in the face of a very powerful Executive
vgovérnment. The Chapter further examines the manner in
which Zambian Courts apply international human rights
standards in their domestic adjudication.. The Chapter
concludes that the pivotal role of the judiciary in the
implémenl‘ﬁtion and interpretation of human rights in Zambia
has not been easy (o play, especiallv during states of
eniergéncy. Most judges are still largelv timid and rnc;st of
them, eve:'n at the Supreme Court level, have not kept abreast

with international human rights norms 3

Chapter Five  discusses the independence of the
-judi‘ciary and the concept of the separation of powers under
the Zambian Constitution. The Chapter examines other factors
which contr‘ibute to the independence of the judiciary such as

the method of appointing judges, their qualifications, general

conditions of service, and security of tenure.

The Chapter concludes that on paper, Lambia has
indeed pu‘vt in place the minimum accepted international
standards for the independence and autonomv of the

judiciary.4 But in practice the separation of powers hetween
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the judiciary on the one hand and the Executive and the
Legis_ia{ure_ on the other is still largelv mvthical. Although
conditions of service for senior personnel in the judiciary have
recentlv been improved, conditions for those in the lower
echelon are still far from being satisfactory The Chapter
f'ufther concludes that a few judges are now beginning {0
show thelr assertiveness even where politicallv sensitive
issues are concerned. > But generallv the courts are stl tepm

in terms o_f judicial activism.

In Chapter Six, discussion centres on access 10 justice
as a human right. The Chapter examines those aspects of the
jusfice system relating to access 1o justice in both cwil and
criminal matters. [t is argued that access to justice is an
important ingredient to the enjovment ol human rights: The
Chabter then examines the internalioﬁal and regtonal
inslrﬂume’nts relating to access to justice in as far as Zambia 1
a State party to some of those instruments. It is noticed that
all human rights instruments at international. reqmnal and
.dom‘estlc.__levels contain provisions for guaranteeing access 10
justice but for Zambia such access as there is, 18 not easilv
available fvfor various reasons such as economic. political,

“education or even social attitudes.
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The Chapter concludes that human rights litigation in
Zambia is still too technical, too cumbersome and too
expensive especially for the indigent litigant and rural

dweilers_

Chapter Seven examines the role  which other
institutions play in the protection and promotion of human
'righ_t..s. It is recognised that human rights issues cannot be lefi
to' the Judiciary or Courts alone Other human rights
instiiutions such as the recentlv created Human Rights

Commission, the Commission for Investigation (the Zambian

Commission and, indeed the numerous NGOs, all have an

equally important role to play.

2. _Suggested Areas of Intervention.

'It'iskbbvious from this study that thers are a number of
arcas. in the sphere of human rights anc the role of the
judici_é‘ry in Zambia which require spzcial focus and

prioritisation.
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First and foremost, the promotion and protection of

human rights in the country will not flourish unless and until
4

a culture of democratic governance and tolerance of

divergent view is created and nurtured.

Secondly, an immediate re-visit of tl)e Bill of Rights is
absolutely necessary if the country is to keep abreast of
international human rights developments. The current Bill of
Rights, which was enshrined in the 1964 Constitution is still a
product of the first generation of human rights and is based
maivnl‘y on Civil and Political Rights and freedoms of the
individual. These rights are full of derogations or exception

clauses. ®

Thirdly, it is imperative for Zambia to domesticate those
international human rights instruments to which it is a state
party and which have not yet been incorporated into national

legislation.

Fourthly, the current Constitution provides that if any
person alleges that any of his/her rights and freedoms have
been, are been or are likely to be violated then that person
must seek redress in the High Court.” It is submitted that in

view of the omnipresence of human rights throughout various



societal strata, human rights litigation should start at the
lowest stratum in the judicial hierarchy of the cc»uh-try,
namely, the Local Courts, which are heavily involved in the
adjudication of numerous human rights issues especiallv

those affecting women and children

Fifthly._ if the independence of the judicarv is o he trulv
meaningful, the concept of the separauon of povers shauld he
genuinely adhered to by the Executive and (he Lenrtslature
Currently, these two organs ol the State are enjoving an

extremelv domineering role over the udiciarv, S

Sixthly, as a further means, of enhancmg' the
independe‘nce of the judiciary, judicial personnel from top to
bottom should be exposed to more judicial colloguia,
workshops or seminars on current issues of the domestic
application of international human rights norms. The Post-
graduate Diploma Course in Human Rights at the University of
Zambia, School of Law. should be fully utilised by the

Judiciary.

Seventhlv, the state and olzer  human  righte
stakeholders should devise methods of recucing or minimising

the cost of litigation in the country espiec illy for the indigent
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litigants by providing legal aid and encouraging pro-hono
services.

Bighthly‘, it is submitted that the establishment of a
Constitutional Court which could play a specialist role in
the enforcement of human rights in the countrv shoﬁlld he
seri‘oﬁ_éiy considered. Neighbouring South Africa. for exam}ple.

has already successfullv established su_ch a Court 9

Ninthly, the Permanent Human Rights. Commission and
other stavtutvory Commissions nvolved in Human Rights issues
shOUlld be given sufficient legal teeth to make them effective
in their operations. The [unctions and compositon of the PHEC
in particular should be re-drafted and expanded. It should

also be adequatelv funded.

. Lastly, although the judiciary has a long way to Q0 Jn ¢
role‘iri the enforcement of human rights in th‘é countrv, there
is a silver lining in the skv. A few judge$ have begun o show
signs of judicial activism in terms of international standards

as shown in some cited cases in this study.
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End Notes
. Anyangwe C. The Whittling Awa'y of African
| Indigenous Legal and Judical System’, Zambia

l.aw Journal, Special Edition, 198&p. 46 et seq.

2. The International Covenant on Civil and Politica!
Rights (1CCPR) and The Internatonal
Covenant on Economic, Social and Cultural
Rights (ICESCR).

3. See, for example the obiter dicta of Mr. Justice Kabazo

Chanda in Alfred Mthakathi Zulu v. The |
Attorney General 1992/'HP/2225 (unr‘éporledl
in which the learned trial judge opined that the
action of the police in suddenlv changing the
venue for the student's rallv did not violate the
students human rights. See also Mr. Justice David
Lewanika's ohservation in The People v.

Christine Mulundika and Seven others,
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HPR/11/95, to the effect that if the accused
persons were allowed to hold rallies without a
police permit a state of anarchy would prevail 3“
the country. On appeal to the Supreme Court, Mr.
Justice Chaila in his dissension took a similar view
to that of Mr. Justice Lewanika - Supreme Court

Judgement No. 25 of 1995 (unreported)

Article 91 of the Constitution as read with the

 Judicature Administration Act No. 42 of 1994,
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APPENDIX A

CONSTITUTION OF ZAMBIA ’ 4 39

PART III
(As anacted by Act No. 1 of 19

PROTECTION OF THE FUNDAMENTAL RIGHTS AND FREEDOMS OF T

INDIVIDUAL
Fundamental 11. It is recognised and declared that every
rights and ‘Persons in Zambia has been and shall continue
freedom to be entitled to the fundamental rights and

freedoms of the individual, this is to say, the

right, whatever his race, place of origin, political
" opinions, colour, creed, sex or marital status, but
- subject to the limitations contained in this Part,

to each and all of the following namely:

(a) life, liberty, security of the person and
the protection of the law;

(b) freedom of conscience, expression, assembly,
movement and association;

(¢) protection of young persons from exploitation;

(d) protection for the privacy of his home and
other property and from deprivation of
property without compensation;

and the provisions of thig Part shall have effect for
for the purpose of affording protection to those right
and freedoms subject to such limitations for that
brotection as are contained in this Part, being
limitations designed to ensure that the enjoyment of
the said rights and freedoms by any individual does
not prejudice the rights and freedoms of others or
~the public interest.

12.° (1) A person shall not be deprived of his life Protecti

intcntion{xlly except in execution of the sentence of of right
. . . \ . . . N N
law In force in Zambia of which he has been convicted

(3)  Without prejudice to any liability for a
contravention of any other law with respect to the
use of force in such cases; as are hereinafter
mentioned, a person shall not be regarded as having
been deprived of his life in contravention of this
Article if he dies ‘as a result of the use of force

to such extent as ig reasonably justifiable in the
circumstances of the case- .



(a)

(b)
(c)

(d)
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* except as

494

for the defence of any person from violence
or for the defence of property;

in order to effect a lawful arrest or to
prevent. the escape of a person lawfully
detained;

for the purpose of suppressing a riot,
insurrection, mutiny or if he dies as
a result of a lawful act of war;

in order to prevent the commission by that
person of a criminal offence.

A person shall not deprived of his personal Protection ¢
may be authorised by law in any of the right to

following cases: _ personal lib

(a)

(b)

(c)

(d)

(e)

(g)

(h)

in execution of a sentence or order of a
court, whether established for Zambia or
some other country, in respect of a criminal
offence of which he has been convicted;

in- execution of an order of a court of
record punishing him for contempt of that
court or of a court inférior to it;

in execution of an order of a court made
to secure the fulfillment of any obligation

~inposed on him by law;

for the purpose of brining him before a
court in execution of any order of a court;

upon reasonable suspision of his having
committeed, or being about to commit, a
criminal offence under the law in force
in Zambia;

Prredo o NG [ I R T o B NI
of his parent or guardian, for his education
or welfare during any period ending not later
than the date when he attains the age of
eighteen years;

for the purpose of preventing the spread of
an infectious or contagious disease;

in the case of a person who is, or is reasonably
suspected to be, of unsound mind, addicted to
drugs or alcohol or a vagrant, for the purpose
of his carc or treatment or the protection of
the community



(i) for the purpose of preventing the unlawful entry of
that person into Zambia, or for the purpose of
effecting the expulsion, extradition or other law-
ful removal of that person while he is being

) conveyed through Zambia in the course of higs

o : extradition or removal as g convicted prisoner
from one country to another; or

(J) to such extent as may be necessary in the
execution of a lawful order requiring that person
to remain within a specified area within Zambia
or prohibiting him from being within such area,
or to such extent as may be reasonably justifiable
for the taking ‘of broceedings against that person
relating to the making of any such order, or such
extent as may be reasonably justifiable for
restraining that person during any visit that he
is permitted to make to any part of Zambia in
which, in consequence of any such order, his
presence would otherwise be unlawful.

(2) any person who is arrested or detained shall be
informed as soon as reasonably practicable, in a language

“that he understands, of the reasons for his arrest or
detention.

(3) any person who is arfested or detained-

~(a) for the purpose of bringing him before g court in
execution of an order of a court; or

(b) upon reasonble suspicion of his having committed
or being about to commit, a criminal offence
under the law in force in Zambia;

and who is not released, shall be brought without undue
delay before a court; and il any person arrested or
detained under paragraph (b) is not tried within a
reasonable time, then, without prejudice to any further
Vo «jfv(-,u}-;.!t,-jv N T et ,.,,.1,:“57_4 1.3, 1

o e ehad

be released either unconditionally or upon reasonable
conditions, including in particular s¢uch conditions

84S are reasonubly nhecessary to ensure that the appears
at a later date for trial for proceedings preliminary

to trial.

(4) Any person who is unlawfully arrested or detained

by any other person shall be entitled to compensation
therefor from that other person.
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protection 14. (1) A person shall not be held in slavery
from slavery or servitude.

and forced

labour (2) A person shall not be required to perfrom

forced labour.

(3) For the purpose of this Article, the expression
"forced labour" does not include-

(a) any labour required in consequence of a
sentence or order of a court;

(b) labour required of any person while he is
lawfully detained that, though not required
in consequence of a sentence or order of a
& court, is reasonably necessary in the
interests of hygiene or for the maintenance
of the place at which he is detained;

(¢) any labour required of a member of a disciplined
force in pursuance of his duties as such or, in
the case of a person who has conscientious
objections to service as a member of a naval,
military or air force, any labour that that
person is required by law to perform in place
of such service;

(d) any labour required during any period when the
Republic is at war or a declaration under
Article 30 or 31 is in force or in the event
of any other emergency or calamity that
threatens the life and well-being of the
community, to the extent that the requiring
of such labour is reasonably justifiable in
the circumstances of any situation arising
or existing during that period. or a result
of that other emergency or calamity, for
the purpose of dealing with that situation;
or .

(e) any labour reasonably required as part o
reasonble and normal communal or other
like treatment.

15. A person shall not be subjected to torturc, or Protectior

degraing punishment or other like treatment. from
inhuman

treatment
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16 (1) Except as provided in this Article, property
of any descmptlon shall not be compulsorily taken
possession of, and interest in or right over property
of any description shall not be compulsorily acquired,
unless by or under the authority of an Act of
Parliament which provides for payment of adequate
compensation: for the property or interest or right

to be taken possession of or acquired.

(2) Nothing contained in or done under the authorlty

of any law shall be held to be inconsitent with or in
contravention of clause (1) to the extent that it is

shown that such law provides for the taking possession

or acquisition of any property or interest therein or
. right thereover-

(a) in -s-atisfaction of any tax, rate or due;

. (b) by way of penalty for breach of any law,
whether under civil process or after '
conviction of an offence;

(c) in execution of judgments or orders of
courts; .

(d) upon the attempted removal of the property
in question our of or into Zambia in
contravention or any law;

(e) as an incident of contract including a lease

tenancy, mortgage, charge, pledge or bill of

sale or of a title deed to land;

(f) for the purpose of its administration, care
or custody on behalf of and for the benefit
of the person entitled to the beneficial
interest therein;

(g) ‘by wav of the vesting of enemy property .or

}'* AR ‘)r oA [ NN r” e V«'v‘ S0 r\{

such propcrty;
(h) for the purpose of-

(1) the administration of the property of

a deceased person, a person of unsound

mind or a person who has not attained
the age of eighteen years, for the
benefit of the persons entitled to the
beneficial interest therein;

493
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(ii) the administration of the property of a
person adjudged bankrupt or a body
corporate in liquidation, for the
benefit of the creditors of such
bankrupt or body corporate and, subject
thereto, for the benefit of other persons
entitled to the beneficial interest in
the property;

(iii) the administration of the property of a
person who has entered into a deed of
arrangement for the benefit of his
creditors; or

(iv) vesting any property subjest to a trust
in persons appointed as trustees under
the instrument creating the trust or by

L . - - a court or by order of a court, for the
purpose of giving effect to the trust;

(1) in consequence of any law relating to the limitation
- of actions;

(f) 'in terms of any law relating to abondoned, unoccupied
unutilised or undeveloped land, as defined in such
law;

(k) in terms of any law relating to abscent or non-resident
owner, as defined in such law, or any property;

(I) in terms of any law relating to trusts or settlements;

] (m) Dby reason of a dangerous state or prejudicial to the
"health or safety of human beings, animals or plants.

(n) as a condition in connection with the granting of
- permission for the utilisation of that or other
property in any particular manner;
¥ plospectlm, 101, or cxplouatlon of, minerals
belonging to the Republic on terms which provide
for the respective interests of the persons

affected;

(p) in pursuance of a provision for the marketing of
property of that description in the common
interests of the various persons otherwise entitled
to dispose of that property;

(q) by way of the taking of a sample for the purposes
of any -law;




(r)

(s)

(t)

()
(v)

(w)

by way of the acquisition of the shares, or class
of shares, in a body corporate on terms agreed to
by the holders of not less than nine-tenths in
value of those shares or that class of shares;

where the property consists of an animal, upon
its being found trespassing or straying;

for so long as may be necessary for the
purpose of any examination, investigation,
trial or inquiry or, in the case of land, the
carrying out thereon-

(1) of work for the purpose of the conservation
of natural resources of any description; or

(ii) of agricultural development or improvement
, which the owner or occupier of the land
has been required, and has without
reasonable and lawful excuse refused or

failed, to carry out;

where the property consists of any licence or permit;
where the property consists of wild animals existing
in their natural habitat or the carcasses of wild

animals;

where the property, is held by a body corporate
-established by law for public purposes and in which

. no moneys have been invested other than moneys
- provided by Parliament;

(x)

(y)

where the property is any mineral, mineral oils or
natural gases or any rights accruing by virtue of
any title or licence for the purpose of searching
for or mining any mineral, mineral oil or natural
gascs-

(1) upon failure to comply with any provision
of such law relating to the title or
licence or to the exercise of the rights
accruing or to the development or

- exploitation of any mineral, mineral oil
or natural gases; or

(ii) terms of any law vesting any such property
or rights in the President;

for the purpose of the administration or disposition
of such property or interest or right by the
president in implementation of a comprehensive land

_policy or a policy designed to ensure that the statute

495
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law the Common Law and the docrines of equity relating
to or affecting the interest in or rights over land,

or any other interests or rights enjoyed by Chiefs and
persons claiming through or under them, shall apply
w1th substantial uniformity throughout Zambia;

(z) in terms of any law providing for the conversion of
titles to land from freedom to leasehold and the
imposisiton of any restriction on subdivision,
assignment or sub-letting;

(aa) in terms of any law relating to-

£ (1)  the forfeiture or confiscation of the
property of a person who has left Zambia
for the purpose or apparent purpose, of
defeating the ends of justice;

(ii) the imposition of a fine on, and the
forfeiture or confiscation of the
property of, a person who admits a
contravention of any law relating to
the imposition or collection of any
duty or tax or to the prohibition
or control of dealing or transactions
in gold, currencies or securities.

(3) An Act of Parliament such as is referred to
in clause (1) shall provide that in default of
agreement, the amount of compensation shall be
determined by a court of competent jurisdiction.

Protection for 17. (1) Except with his own consent, a person
f#& privacy of shall not be subjected to the search of his person
“*  home and or his property or the entry by other on his
other property premises.

(2) Nothing contained in or done under the subjected
e Tory ebnll hold +a e fenpeictant vith nr
contravention of this Article to the extent that
it is shown that the law in question makes provision-

(a) that is reasonably required in the interests
of defence, public safety, public order,
public morality, public health, town and
country planning, the development and
utilisation of mineral resources, or
in order to secure the development or
utilisation of any property for a purpose
beneficial to the community;
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(b) that is reasonably required for the purpose
of protecting the rights or freedoms of
other persons;

(c) that authorises an officer or agent of the
Government, a local government authority
or a body corporate established by law
for a public purpose to enter on the
premises of any person in order to inspect
those premises or anything thereon for the
purpose of any tax, rate or due or in
order to carry out work connected with
any property that is lawfully on those
premises and that belongs to the
Government, authority or body corporate,

f*& - as the case may be; or

(d) that authorises, for the purpose of
enforcing the judgment or order of a court
in any civil proceedings, the search of
any person or property by order of a
court or entry upon any premises by such
order;

and except so far as that provision or, as the c¢
may be, anything done under the authority there
is shown not be reasonably justifiable in a
democratic society.

18. (1) 1if any person charged with a criminal offence, Provisio

J then, unless the charge is withdrawn, the case shall be to secu
g afforded a fair hearing within a reasonable time by an protecti
| independent and impartial court established by law. of law

(2) Every person who is charged with a criminal
offence-

(a). shall be presumed to be innocent until he
. is proved or has pleaded guilty;

(b) shall be informed as soon as reasonably
practicable, in a language that the understands
and in detail, of the nature of the offence
charged; '

(c) shall be given adequate time and facilities
for the preparation of his defence;

(d) shall unless legal aid is granted to him in
accordance with the law enacted by Parliaments
for such purpose be permitted to defend himself
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before the court in person, or at his own
expense, by a legal representative of his own u
choice; !

(e) shall be efforded facilities to examine in person
by his legal representative the witnesses called
by the prosecution before the court, and to
obtain the attendance and carry out the examination
of witnesses to testify on his behalf before the
court on the same conditions as those applying to
witnesses called by the prosecution; and

(f) shall be permitted to have without payment the
assistance of an interpreter if he cannot understand
the language used at the trial of the charge;

and except with his own consent the trial shall not take place in
his absence unless he so conducts himself as to render the
continuance of the proceedings in his presence impracticable and
the court has ordered him to be removed and the trial to proceed
in his absence. :

(3) When a person is tried for any criminal offence, the
accused person or any person authorised by him in that behalf
shall, if he so required and subject to payment of such reasonable
fee as may be prescribed by law, be given within a reasonable time
after judgment a copu for the use of the accused person or any

record of the proceedings made by or on behalf of the court,

(4) A person shall not be held to be guilty of a eriminal
offence on account of any act or ommission that did not, at the
time if took place, constitute such an offence, a penalty shall
not be imposed for any criminal offence that is severer in
degree or description than the the maximum penalty that might
have been imposed for that offence at the time it was committed.

(5) A person who shown that he has been tried by a
competent court for a criminal offence and wither convicted
or acquitted shall not againt be tried for that offence or
for any othe reriminal offence of which he could have been
convicted at the trial for that offence except upon the order
of a superior court in the course of appeal or revicw
proceedings relating to the conviction or acquittal.

(6) A person shall not be tried for a criminal offence if
he shaws that he has been pardoned for that offence.

~(7) A person who is tried for & criminal offence shall ‘
not be compelled to give evidence at the trial. : "

(8) A person shall not be convicted of a criminal offence ¥
unless that offence is defined and the penalty is prescribed in
a written law. -



Provided that nothing in this clausge shall prevent g court
of record from Punishing any person for contempt of itself
notwithstanding that the act or omission constituting the contempt
is not defined in a written law and the penalty therefore is not
SO prescribed. ' )

independent and impartial; and where proceedings for such g

determination are instituted by any person before such a court
or other adjudic_ating authority, the case shall be given a fair
hearing within & reasonable time.

(10) 'Except with the agreement of all the parties thereto,
all proceedings of every court and proceedings for the determination
of the exist i

(11) Nothing in clause (10) shall prevent the court or other
adjudicating authority from excluding from the proceedings persons
other than the parties thereto and their legal representatives
to such extent as the court or other authority-

(a) may consider necessary or expedient in'circumstanc‘es
where publicity would prejudice the interests of
justice or in interlocutor_y pProceedings; or

(b) may be empowered by law to do in the interest of
defence, public safety, public order, publi morality,
‘the welfare or person under the age of eighteen
years or the protection of the private lives of
bersons concnerned in the Proceedings,

(a) baragraph (a) of clause (2) to the extent that it is

(b) baragraph (d) of clause (2) to the extent that it is
shown that the law in question prohibits legal
representation before g subordinate court in

law, being proceedings against any person who, under
that law, is subject to that la; ‘

(c) baragraph (e) of clause (2) to the extent that it
is shown that the law in question imposes’ reasonable
conditions that must be satisfied if witnesses called
to testify on behalf of an accused person are to be
paid their expenses out of public funds;

11.
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12.

(d) clause (2) to the extent that it is shown that the law
provided that-

(i)  where the trial of any person for any offence
prescribed by or under the law. has been
adjourned and the accused, having pleaded to
the charged, fails to appear at the time
fixed by the court for the 'resumption of his
trial after the adjournment, the proceedings

' may continue notwithistanding the absence of
the accused if the court, being satisfied

. that, having regard to all the circumstances
- of the case, it is just and reasonable so to
do, soe orders; and

(ii) the court shall set aside any conviction or
sentence pronounced in the absence of the
accused in respect of that offence if the
accused satisfies the court without undue
delay that the cause of his absence was
reasonable and that he had a valid defence
to the charge;

(e) clause (2) of the extent that it is shown that the law
provides that the trial of a body corporate may take
place in the absence of any representative of the body
corporate upon a charge in respect of which a plea of
not guilty has been entered by the court.

(f) clause (5) to the extent that it is shown that the law
in question authorises a court to try a member of a
displined force for a criminal offence notwithstanding
any trial and conviction or acquittal of that member
under ‘the disciplinary law of that force, so, however,
that any court so trying such a member and convicting
him shall in sentencing him to any punishment take into
account any punishment awarded him under that
disciplinary law.

(13)" ' In the case of any person who is held in lawful detention,
clause (1), paragraphs (d) and (e) of clause (2) shall not apply in
relation to his trial for a criminal offence under the law

regulating the discpline of persons held in such detention.

(14) In its application to a body corporate clause (2) shall
have effect as if words "in person or" were ommited from paragraph
(d) and (e).

(15) Ih this Article "criminal offence" means a criminal
offence under the law in force in Zambia.
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13.

19. (1) Except with his own consent, a person shall
not be hindered in the enjoyment of his freedom of
conscience, and for the purposes of this Article the
said freedom includes freedom of thought and religion,
freedom to change his religion or belief, and freedom,
either alone or in community with others, and both
in public and in private, to manifest and propagate
his religion or belief in worship, teaching, practice

and abservance.

(2) Except with his own consent, or, if he is
a minor, the consent of his guardian, a person
attending any place of education shall be required
to receive religious instruction or to take part in
or attend any religious ceremony or observance if
that instruction, ceremoney or observance relates

~ to a religion other than his own.

(3) A religious community or denomination
shall not be prevented from providing religious
instruction for persons of that community or
denomination in the course of any education
provided by that community or denomination or
from establishing and maintaining instructions
to provide social services for such persons.

(4) A person shall not be compelled to take
any othr which is centrary to his religion or
belief or to take any oath in a manner which is
contrary to his religion or beélief.

(5) Nothing contained in or done under the
authority of any law shall be held to be inconsistent
with or in contravention of this article be held to
inconsistent with or in contravention of this Article
to the extent that it is shown that the law in
question makes provision which is reasonably
required-

() vt thn Ivtarncte Af d(af‘(}_nno' nithlie
safety, public order, public morality
or public health; or

(b) for the purpose of protecting the
rights and freedoms of other persons,
including the right to observe and
practise any religion without the
unsolicited internvetion of members
of any other religion;

- and except so far as that provisiori or, the thing

done under the authority thereof as the case may be,
shown not to be reasonably justiable in a

- democrtic society.
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20. (1) Except with his own consent, a person

shall not be hindered in the enjoyment of his
freedom to hold opinions without interference,
freedom to receive ideas and information without
interference, freedom to impart and ideas and

_ information without interferece, freedom to

impart and communicate ideas and information
without interference, whether the communication
be to the public generally or to any person or
class of persons, and freedom from interference
with his correspondence.

(2) Subject to the provisions of this
Constitution a law shall not make any provision
that derogates from freedom of the press.

(3) Nothing contained in or done under the
authority or any law shall held to be inconsistent
with or in contravention of this Article to the
extent that it is shown that the law in question
makes provision

(a) that is reasonably required in the
interests of defence, public safety,
public order, public morality or
public health; or

(b) that is reasonably required for the
purpose of protecting the reputations,
rights and freedoms of other persons
or the private lives of persons
concerned in legal proceedings,
preventing the disclose of information
received in confidence, maintaining
the authority and independence of the
courts, regulating educational
institutions in the interests of
persons receiving instruction therein,
or the registration of, or regulating
the technical administration or
technical operation of, newspapers and
other publications, telephony, tele-
graphy, posts, wireless broadcasting
or television; or

(c) that imposes restrictions upon public officers;

and except so far as that provision or, the thing done
under the authority thereof as the case may be, is
shown not to be reasonably justifiable in a democratc
society. :

14.
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21. (1) Except with his consent a person shall not be Protection
hindred in the enjoyment of his freedom of assembly and of freedom
association, that is to say, his right to assemble freely assembly and

- and associate with other persons and in particular to form association

or belong to any political party, trade union or other
association for the protection of his interests.

(2) Nothmg contained in or done under the authority of any law
shall be held to be inconsistence with or in contravention of this Article
to the extent that it is shown
that the law in question makes provision

(a) that is reasonably required in the interest
- of defence, public safety, public order, public
morality or public health;

(b) that is reasonably required for the purpose of
protecting the rights or freedoms of other
persons;

(c) that imposes restrictions upon public officer;
or

(d) for the registration of political parties or
trade unions in a register established by or
under a law and for imposing reasonably
conditions relating to the procedure for
entry on such a register including conditions
as to the minimum number of persons necessary
to constitute a trade union qualified for
‘registration;

and except so far as that provision or, the thing done
under the authority thereof as the case may be, is shown
not be reasonably justifiable in a democratice soc1ety

Protection of 22. (1) Subject to the other pr0v181ons of this Article

freedom of and except in accordance with any written law, a citizen
movement shall not be deprxved of his treedom of movement, and
’ . f'r)r\ thn P11vr~na(\o ~nf 4 Avtinla fyvar A of woayra oy +
means-

(a) the right to move freely throughout Zambia;
(b) the right to reside in any part of Zambia; and

(c) the right to leave Zambia and to return to
Zambia.

(2) any restrictions on a person's freedom of movement

that relates to his lawful detention shall not be held to
be inconsistent with or in-contravention of this Article.
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(3) Nothing contained in or done under the authority
of any law shall be held to be inconsistent with or in
contravention of this Article to the extent that it is
shown that the law in question makes provision

(a) for the imposition of restrictions that are
reasonably required in the interests of defence,
public safety, public order, public morality or
public health or the imposition of restrictions
on the acquisition or use by any person of land
or other property in Zambia, and except so far
as that provision or, the thing done under the
authority thereof as the case may be, is shown
not:to be reasonably justifiable in a democratic
society; '

(b) for the imposition of restriction on the
freedom of movement of any person who is
not a citizen of Zambia;

(c) for the imposition of restrictions upon
the movement or residence within Zambia
of public officers; or

(d) for the removal of a person from Zambia
to be tried outside Zambia for a criminal
offence or to undergo imprisonment in
some other country in execution of the
sentence of a court in respect of a
criminal offence under the law in force
in Zambia of which he has been convicted.

Protection 23. (1) Subject to clauses (4),(5) and (7), a law

from . ~shall not make any provision that is discriminatory

discrimination either of itself or in its effect.

on the ground . '

of race, etc (2) Subject to clauses (6),(7) and (8), a person
shall not be treated in a discriminatory manner by
any person acting by virtue of any written law or in
in the performance of the functions of any public
-office or any public authority.

(3) In this Article the expression "discrimina-
tory" means affording different treatment to different
persons attributable, wholly or mainly to their
respective descriptions by race, tribe, sex, place of
origin, marital status, political opinions, colour or
creed whereby persons of one such description are
‘subjected to disabilities or restrictions to which

- persons or another such description are not made
subject or are accorded privileges or advantages
which are not accorded to persons of another such
~description.

16.
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(4) Clause (1) shall not épply to any law so
far as that law makes provision-

(a) for the appropriation of the general
revenues of the Republic;

(b) with respect to bersons who are not
citizens of Zambia;

(c) with respect adoption, marriage,
divorce, burial, devolution of property
on death or other matters of personal
law; .

(d) for the application in the case of
members of a particular race or tribe,
of customary law with respect to any
matter to the exclusion of any law with
respect to that matter which is
applicable in the case of other persons;
or ‘ , :

(e) whereby persons or any such description
as is mentioned in clause (3) may be subjected
any disability or restriction or may be
accorded any privilege or advantage which,
having regard to its nature and to special
circumstances pertaining to those persons
or to persons or any other such description
is reasonalby justifiable in a democractic
soceity.

(5) Nothing contained in any law shall be held
to be inconsistent with or in contravention of clause

- (1) to the extent that it is shown that it makes
‘reasonable provision with respect to qualifications

for service as a public officer or as a member of a
disciplined forced or for the service of a local

- government authority or a body corporate established

directly by any law.

(6) Clause (2) shall not apply to anything which
is expressly or by necessary implication authorised to
be done by any such provision or law as is referred
to in clause (4) or (5).

(7) Nothing contained in or done under authority
of any law shall be held to be inconsistent with or
in contravention of this Article to the extent that

it is shown that the law in question makes provision

whereby persons of any such description as is mentioned

~in clause (3) may be subjected to any restriction on

the rights and freedoms guaranteed by Articles 17,19,

20, 21 and 22, being such a restriction as is authorised
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by .clause (2) of Article 17, clause (5) of Article
19, clause (2) of Article 20, clause (2) of Article
21 or clause (3) of Article 22, as the case may be.

(8) Nothing in clause (2) shall affect any
discretion relating to the institution, conduct
or discontinuance of civil or criminal proceedings
in any court that is vested in any person by or
under this Constitution or any other law.

24. (1) a young person shall not be employed and
shall in no case be caused or permitted to engage
in any occupation or employment which would

prejudice his health or education or interfere

with his physical, mental or moral development:

Provided that an Act of Parliament may
provide for the employment of a young person for
a wage under certain contitions.

(2) All young person shall be protected
against physical or mental ill-treatment, all
forms of neglect, cruelty or exploitation.

(3) A young person shall not be the
subject of traffic in any form.

(4) In this Article "young person" means
any person under the age of fifteen years.

25. Nothing contained in or done under the
authority of any law shall be held to be inconsistent
with or in contravention of Articles 13,16,17,19,20,
21,22,23 or 24 to the extent that it is shown that
the law in question authorises the taking, during
any period when the Republic is at war or when a
‘declaration under Article 30 is in force, of

measures for the purpose of dealing with any
situation existing or arising during that period;

and nothing done by any person under the authority
of any such law shall be held to be in contravention
of any of the said provisions if it is shown that the
measures taken were, having due regard to the
circumstances prevailing at the time, reasonably
required for the purpose of dealing with the
situation in question.

26. (1) Where a person's freedom of movement is
restricted, he is detained, under the authority of
any such law as is referred to in Article 22 or 25,
as the case may be, the following provisions shall

apply-

18.
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(a) he shall, as soon as reasonably practicable
and in any case not more than fourteen
days after the commencement of his
detention or restriction, be furnished with
a statement in writing in a language that
he understands specifying in detail the
grounds upon which he is restricted or
detained; ,

(b) not more than fourteen days after the
commencement of his restriction or
detention a notification shall be published
in the Gazette stating that be has been ’
restricted or detained and giving
particulars of the place of detention
and the provision of law under which his
restriction or detention is authorised:

(¢) if he so requests at any time during the
period of such restriction or detention
not earlier than three months after the
commencement thereof or after he last
made such a request during that period,
as the case may be, his case shall be
reviewed by an independent and impartial
tribunal established by law and presided
over by a person appointed by the Chief
Justice who is or is qualified to be
a judge of the High Court;

(d) he shall be afforded reasonable facilities
to consult a legal representative .of his
own choice who shall be permitted to
make representations to the authority by
which the restriction or detention was
ordered or to any tribunal established
for the review of his case; and

(e) at the hearing of his case by such
iwihmal he ghall he nermitted to appear
in person or by & legal representive of
his own choice.

(2) on any review by a tribunal unde this Article
the tribunal shall advise the authority by which it

‘was ordered on the necessity or expediency of

continuing his restriction or detention and that
authority shall be obliged to act in accordance with
any such advice.

(3) The President may at any time refer to the

 tribunal the case of any person who has been or is
‘being restricted or detained pursuant to any
..restriction or detention order.

19.
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(4) Nothing contained in paragraph (d) or (e)
clause (1) shall be construed as entitling a
person to legal representation at the public
expense.

(5) Parliament may make or provide for the making
of rules to regulate the proceedings of any such
tribunal including, but without derogating from

the generality of the foregoing, rules as to
evidence and the admissibility thereof, the

receipt of evidence including written reports in

the absence of the restricted or detained person
and his legal representative, and the exclusion

of the public from the whole or any portion of

‘the proceedings.

(6) Clauses (11) and (12) of Article 18 shall be
read and construed subject to the provisions of
this Article.

27. (1) Whenever

(a) a request is made in to special
accordance with clause (2) for tribunal
a report on a bill or statutory
instrument; or

(b) the Chief Justice considers is

’ necessary for the purpose of
determining claims for legal aid
in respect of proceedings under
Article 30 or 31;

the Chief Justice shall appoint a tribunal which
shall consist of two persons selected by him from
amongst persos who hold or have held the office

of a judge of the Supreme Court or the High Court.

(2) A request for a report on a bill or a
statutory instrument may be made by not less than
thirty members of the National Assembly by notice
in writing delivered-

(a) in the case of a bill, to the Speaker
within three days's after the final
reading of the bill in the Assembly;

(b) in the case of statutory instrument,
to the authority having power to make
the instrument within fourteen days.
of the publication of the instrument
in the Gazette.

Reference of
certain matters

20.
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(3) Where a tribunal is appointed under this
Article for the purpose of reporting on a bill
or .a statutory instrument, the tribunal shall,
within the prescribed period, submit a report
to the President and the Speaker of the National
Assembly stating-

(a) in the case of a bill, whether or not

' in the opinion of the tribunal any, and
if so which, provisions of the bill _
are inconsistent with this Constitution;

(b) 1in the case of a statutory instrument,

' whéther or not in the opinion of the
tribunal any, and if so which, provisions
of the instrument are inconsistent with
this Constitution;

and, if the tribunal reports that any provision
would be or is inconsistent with this Constitution,
the grounds upon which the tribunal has reached
that conclusion:

Provided that if the tribunal considers that
the request for a report orn a bill or statutory
instrument is merely frivolous or vexatious, it
may so report to the President without entering
further upon the question whether the bill or
statutory instrument would be or is inconsistent
with this Constitution. }

(4) in determining any claim for legal aid
as referred to in clause (2), the tribunal may
grant to any person who satisfies it that-

(a) he intends to bring or is an applicant
in proceedings under clause (1) or (4)
of Article 28;

(b) he has reasonable grounds for bringing
the application; and

(¢c) he cannot afford to pay for the cost
of the application;

a certificate that the application is a proper case
to be determined at the public expenses:

Provided that paragraph (c) shall not apply in
any case where the application relates to the validity
or a provision in respect of which the tribunal has .
reported that it would be or is inconsistent with this

'Conshtutmn or where it appears to the tribunal that
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22.

issues are or will be raised in the application which
are of general public importance.

(5) Where a certificate is granted to any
person by the tribunal in clause (4), there shall be
paid to that person out of the general revenues of
the Republic such amount as the tribunal, when hearing
the application, may assess as the costs incurred by
that person in conncection with the application; and
the sums required for making such payment be a charge
on the general revenues of the Republic.

(6) For the Purposes of clause (5)-

(a) the costs incurred in an application
: shall include the cost of obtaining
the advice of a legal representative
and, if necessary, the cost of
representation by a legal representative
in any court in steps preliminary or
incidental to the application;

(b) in assession the costs reasonbly
incurred by aperson in an application,
regard shall be had to costs awarded
against that person or recovered by him
in those proceedings.

(7) In this Article, "prescribed period" means-

(a) ~in relation to a bill, the period commencing
- from the appointment of the tribunal to _

~report upon the bill and ending thirty days
thereafter or if the Speaker, on the

- application of the tribunal considers that
owing to the length or complexity of the
bill, ending on such later day as the
Spcaker may determine; '

(b) in relation to a statutory instrument, the
period of forty days commencing with the
day on which the instrument is published
in the Gazette.

(8) Nothing in clause (1), (2) or (3) shall apply
to a bill for the appropriation of the general revenues
of the Republic or a bill containing only proposal for
expressly altering this Constitution or the Constitution
of Zambia Act.
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28. (1) Subject to clause (3), if any Enforcement
person alleges that any of the provisions of protective
of Articles 11 to 26 inclusive has been, provisions
is being or is likely to be contravened in
relation to him, then, without prejudice to
any other action with respect to the same
matter which is lawfully available, that
person may apply for refress to the High
court which shall-

(a) hear and determine any such application;

(b) determine any question arisihg in the
case of any person which is referred
~to it in pursuance of clause (2);

and which may, make such order issue such writs and
give -such directions as it may consider appropriate
for the purpose of enforcing, or securing the
enforcement of, any of the provisions of Articles

11 to 26 inclusive.

(2) (a) If in any proceedings in any subordinate
court any question arises as to the contravention of
any of the provisions of Articles 11 to 26 inclusive,
the person presiding in that court may, and shall if
any party to the proceedings so requests, refer the
question to the High Court unless, in his opinion
the raising of the question is merely frivolous or
vexatious.

(3) An application shall not be brought under
clause (1) on the grounds that the provisions of
Articles 11 to 26 (inclusive) are likely to be
contravened by reason of proposals contained in any -
bill which at the date of the application, has not
become a law.

(4) Parliament may confer upon the Supremc
Court or High Court such jurisdiction or powers in
AAltion o thogse amforped hy fhig A tele e By
appear to be necessary to desirable for the purpose
of enabling that Court more effectively to exercisc ‘
the jurisdiction conferred upon it by this Article or ]
of enabling any application for redress to be more |
speedily determined.

claration = 29. (1) The President may, in consultation with ;
war Cabinet, at any time, by Proclamation published in o
the Gazette declarc war. I



eclaration

(2) A declaration made under clause (1) shall
continue in force until the cessation of hostilities.

(3)  An Act of Parliament shall provide for the
conditions and circumstances under which a declaration
may- be made under clause (1).

30. (1) The President may, in consultation with
Cabinet, at any time, by Proclamation published in the
Gazette declare that a State of public emergency exists.

' (2) A declaration made under clause (1) of
this Article shall cease to have effect on the )
expiration of a periods of seven days commencing with
the day on which the declaration is made unless,
before the expiration of such period, it has been
approved by a resolution of the National Assembly
supported by a majority of all the members thereof
not counting the Speaker.

(3) In reckoning any period of seven days for
the purposes of clause (2) account shall not be taken
of any time during which Parliament is dissolved.

(4) A declaration made under clause (1) may,
at any time before it has been approved by a resolution
of the National Assembly, be revoked by the President
by Proclamation published in the Gazette.

(5) Subject to clause (6) a resolution of the
National Assembly under clause (2) will continue in
force until the expiration of a period of three months
commencing with the date of its being approved or
until revoked at such carlier date of its being so
approved or until such earlier date as may be specified
in the resolution; ‘

Provided that the National Assembly may, by

BT ' nembers thereof, not counting the
Speaker exientl e approval of the declaration for
periods of not more than three months at a tile.

(6)  The National Assembly may, by resolution,
at any time revoke a resolution made by it under this
Article.

(7)  Whenever an election to the office of
President results in a change of the holder of that
officer, any declaration made under this Article
and in force immeditely before the day on which the
President assumes office shall cease to have effect
on the expiration of seven days commencing with
that day.




(8) The expiration or revocation of any
declaration or resolution made under thig Article
shall not affect the validity or anything
previously done in reliance on such declaration.

31. (1) The President may at any
time by the Proclamation published in the
Gazette declare that a situation exists
which, if is allowed to continue may lead
to a state of publie emergency. '

(2) A declaration mde under clause (1)
of Article shall cease to have effect on the
expiration of a period of seven days commencing
with the ',day on which the declaration is made
unless, before the expiration of such period,
it has been approved by a resolution of the
National Assembly Supported by a majority of all
the members thereof not counting the Speaker.

(3) In reckoning any period of seven days
for the purposes of clause (2) account shal]
not be taken of any time during which Parliament
s’ dissolved.

(4) A declaration made under clause (1) may,
any time before it has been apporved by a
resolution of the National Assembly, be
revoked by the President by Proclamation
published in the Gazette.,

(5) Subject to clause (6) a resolution of
the National Assembly unde eclause (2) 'will
continue in force until the expiration of a
period of three months commencing with the date
of its being approved or until revoked on an
carlicr date of its being so approved or until
such carlier date as may be specified in the
resolution .

(O) I'he National Assembly may by resoiution,
atany time yrevoke a resolution made by it under
this Article.

(7)  Whenever an election to the office of
President results in g Change of the holder of
that office, any declaration made under this
Article and in force immediately before the
day on which the President assumes office, shall
cease to have effect on the expiration of secven
days commencing with that day. :

(8)  The expiration or revocation of any
declaration or resolution made under this Article

Declaration
relating to
threatened
emergency




shall not affect the validity or anything previously
done in reliance on such declaration.

nterpretation 32. (1) In this Part, unless the context
ind savings otherwise requires-

"contravention", in relation to any requirement,
includes a failure to comply with that requirement,
and cognate expressions shall be construed accordingly;

"court" means any Court esablished by a
disciplinary law; and in Article 12 and 14 includes a
court established by a disciplinary law;

"discliplinary law" means a law regulating the disciplined
force;

"disciplined force" means-
(a) a naval, military or air forcc;
(b) the Zambia Police Force; or

- (¢) any other force established by or under an Act of
Parliament;

"legal representative" means a person cntitled to practice
In Zambian as an advocato:

"member", in relation to a disciplined force, includes any
person who, under the law regulating the discipline
of that force is subject to that discipline.

(2) In relation to any person who is a member of a
disciplined force raised under the law of Zambia, nothing
contained in or done under the authority of the disciplinary
law of that force shall be held to be inconsistent with
or in contravention of any of the provisions of this Part
other than Articles 12, 14 and 15.

(3) In relation to any person who is a member of a
disciplined force raised otherwise than as aforesaid and
lawfully present in Zambia, nothing contained in or done
under the authority of the disciplinary law of that force

- shall be held to be inconsistent with or in contravention
* of any of the provisions of this Part.
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Supplement to the Republic of Zambia Government 401
Gazette, dated the 21st February 1969

GOVERNMENT OF ZAMBIA

Statutory Instrument No 156 OF 1969.

' The Zambia Independence Order 1994
(Government Notice No. 496 of 1964)

The Protection of Fundamental Rights Rules 1969.

IN EXERCISE of the powers conferred by section twenty
of the Constitution the High Court Rules Committee
y makes the following Rules

1 These Rules may be cited as the Protection of Funda Title
Rights Rule, 1969 '

2 An application under section twenty eight of the Application
utionh shall be made by petition filed in the Registry to be made
High Court petition
3 A petition shall set out Contents of
' ' petition

(1) the name and address of the petitioner;

(2) the name and address of each person -against whom
redress is sought;

(3)  the grounds upon which redress is sought and parti
culars of the facts but not the evidence to prove
such facts  relied on;

(4)  the nature of the redress sought !

4 (L) A copy ol the petition shall be served by or on Service of
ol e petitioner on each person against whom redress is petition

(o) Where redress s soupght against the Government
S Uie pedition shall be served by or on behalt of the
croonthe Attorney General

() Where redress is osought against o Minster or Junior
torany servant of the Government in respect of any matter
scrvant of the Government in respect of any matter Junior
Tor servant  a copy of the petition shall also be served

n behall of the petitioner on the Attorney- General

of this Statutory Instrument can be obtained from the Government
Priniter 'P.O. Box 136. Lusaka Price 5n each.
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Statutory Instruments

(1) The High Court shull set down the petition for
aring as soon as may be convenient after filling and
1all notify the date of hearing of the petitioner and to

ch of the persons upon whom a copy of the petition is
quied to be served

(2} The petitioner and auy person on whom copy of
2eopelition s required 10 b served WAy appear either in
CTBON 0 by a legal prectitioner at the hearing of the
etition and may adduce evidence.

6. The High Court. may ,
fenee by affidavit in addition g
evidence

in its discretion . receive evi
ST AN substitution $op oral

1\1_‘adovut Lusaka thig $ixth day of [i‘cbruzn'y, 1969,

J.R. BLAGDEN
» Chict Justice (Chairnrzm)
.M, EVANS,
Judge (Member)
A.O.R. I\/JITCHLEY Esqg.
(Member)
J. A HADDEN. Esq.
| . | ('/V/embcz’)
&'.255/46)

3

B

2Ist February. 1969
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1HE HUMAN RIGHTS COMMISSION ACT, 1996

ARRANGEMENT OF SECTIONS

PART I
PRELIMINARY

. Short title and commencen.ent

[nterpretation
PART II

THE HUMAN RIGHTS COMMISSION
Lxtent of Commission’s au[dnomy
Scal of Commission
Composition of Commission
Oath on appointment
Teﬁm: O O1HCC 2nG vacancy
Filling of casual vacancy
Functdons of Commission
Powers of Commission
Complaints
Sittings of Commission to be public
Recemmendation by Commission
Proceedings of Commission |
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Prohibition of disclosure of information to unauthornised
persons ' ,
PART INI
DIiRECTORATE OF THE COMMISSION

Director, Deputy Director and other staff

Fronibitionof disclosure of information bystafftounauthorised
persons

Immunity of Commissioners and staff
Offences

Single copies of this Act may be obiained from the Governmend Printer,
P.O. Box 30136, 10101 Lusaka. Price K3 .500.00 eack. '
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GOVERNMENT OF ZAMBIA

ACT

NO. 39 0f 1996

Date of Assent: 20th November, 1996

AN Act to provide for the functions and powers of the Human
Rights Commission; to provide for its composition and to
provide for matters connected with or incidental to the
foregoing.

— - 122 Decernber, 1996
ENACTED by the Parliament of Zambia, nactment
PART ]
PRELIMINARY

L. This Act may be cited as the Human Rights Commission  Shortiitle

LTRSS, and il come into operation on such'date as (he  4nd
e oy vommemncee-
WAL DY SLEUOTY InStrumIent, apnoint. et
z Cin AU umess he context othere i se requires-— Interpreta-
U " Narve 1hye by e - uon
tionty ©omeans the authorily to whom 2
neatenismade by the Commission undersection
" appoinied daie " means such date as the President may
appoint under section one;
" Chairpersen " means the person appointed as Chairperson
under section five; ‘
“Commissionmeans the Human Rights Commission estab-
hished under the Constitution:
CCommirsianar " means a persen appointed Commissioner
" Deputy Director ™ means a person appointed os Deputy
Dircctor urider section cighreen;
" Director © meuns the person appointed as Director under
seLuen eloaleen:
Sectelin Tmeans the Secreiury o the Commission re forred
in secuer vinhreer,
FSfTY v ks swaff of the Commission appointed under
secuon ¢ shieen; and ‘ v
" Vice-Chairperson ” means the person appointed as Vice- b

Chairpereon under section Jive.
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Extentof
Commission's
qUlOnOmy

Scal of
Commissici

Composition
of Commis-
S10n

(hath on
arpoinument

cnure of
sihee and
sscancy

/(“»i

_oath shall be administered by the President.

. meny,

e e

PART I
Tra: Huvas RIGHTS CrooMMISSION

3. The Commissicn shall not, in the performance of its duties,
be subject to the dircetion or control of any person or authority.

4. (1) The seal of the Commission shall be such device as may
e determined by the Commission and shall be kept by the
Seeretarny, ‘

2 The affixing ot the seal ¢hall be authenticated by the Chair-
person or e Vice-Chiimerson and any other person authorsced in
(hat behalf by aresclution of the Commission.

(3) Any document purporung to be under the seal of the Com-
micsion or issued on behatfofthe Commission shall be received in
evidence and shall he deemedlobe <O evecuted orissued, as thecase
may be, without furitor proof, unless the contrary is proved.

5. (Ty The Comirission shall consist of the following
Commissiongrs:
(a)the Chairpersot
(b) the Vice-Chalrperson, and
(¢) not more han ~ye other Commissioners.

(2) The Commissiorcrs shall be appoinied by the President,
subject 1o ratification by the National Assembly.

(3) The Chairperson and Vice-Chairperson shall be persons
who have heid, or are qualified 10 hold, high judicial office.

6. (1) Every Commissioner shall, on appointment affirm or
(ake anoathin Form 1 as setout in Partlof the Schedule, and such

(2) The Sccretary and other members of staff shall on appoint-
Lffirm or take an oath in Form 7 as ser out in Part [T of the

c-hedule and sneh outh shall be administered hy a Commissioner

S
ol Saills.

7. (1) A Commissicner referred 1o in subsection (1) of section
fiveshallbe appointed foraterm not exceeding threc years, subject
1o rengwal:

Provided that the firs Commissioners shall be appointed for
periods ranging from one to three years in order to facilitate
retirement by rotation.

(2) A Commissioner iy re removed from office for inability
to perform the functions of the Commissioner’s office, whether
arising from infirmity of body or mind, incompetence of for
misbehaviour, '
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(3) A Commissioner mav resign upon giving one month's
notice in writing to the President.

(4) The office of a Commissioner shall’become vacant—

(a) if the Commissioner is absent without reasonable excuse
from three consecutive meetings of the Commission of
which the Commissioner has had notice;

(b) if the Commissioner is an declared bankrupt; or
(c) upon the Commissioner’s death.

8. Ifthe office of 2 Commissioner becomes wacant before the Filling of
cxpiry of the term of office, the President, may, subject to casuel

v
ratification by the National Assembly, appoint another person tobe %Y
a Commissioner, for the unexpired term, in place of the
Commissioner who vacates the office.

9. The functiens of the Commission shall be to— - Functons of

Commission
(a) investigate human rights violations;

- (b) investigate any maladministration of justice;
(c) propose effective measures 10 prevent human nights abusc;

/d) visit prisons and places of detention or related facilities
withaview (0 assessing and inspecting conditions of the
persons held insuch places and make recommendations
to.redress existing problems; —

(e) establish a continuing programme of research, education,
information and rehabilitation of victims of human
rights abuse to enhance the respect for and protection of
huinan rights;

(/7 do all such things as are incidental or conducive to the
Silanunent of the funcuons of the Commission.

. 10. (1) The Commission shall have powers to investigate any Powers of
human righis abuses— Commission

(a) on its own initiative: or

(bjonrecciptota complaint orallegation under this Actby—

(1) an aggrieved person acting in such person’s own
interest,

(11) an association acting in the interest of its members;
(1ii) a person acting on behalf of an aggrieved person; or

(iv) a person acting on behalf of and in the interest of a
group or class of persons.

(2) The Commission shall have powers to—

(a) issue summons or orders requiring the attendance of any
authority before the Commissicn and the production of
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s summoned under subsecion (1), shab
coeebunter oath and such ~ath shall be siministercd by the

¢ 0o subsection 5N COmt. o on ihad Swidic il
B Tnecessary recomme -

/e macase of aperson from detention,

[

fhothe savment of compensationtod victim ol human rights
ahise, OF Lo Such victim's family:
fr b e aggrieved persen ok redress in @ court of lawior
~(her action as it ¢ nsiaers necessary o remeds the
riringement of a nght.
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(5 Norwrhiranding subsection 4, the Commission shall not
have powers where @ matter is pending before a court.

t N

moisrs 1. ¢1; A.omplaintor allegetion referred O in paragraph (&) of

C o duneestien s bonfsection fenmay he made orally or in wnung and

s o) Benridressed o the Secretary whoshall, in the case of an oral
compiuint or silegation, reduce the same 1o wnting.

) Faern complaintor alleguion shall—

Cponweaonedoor thumb-printe:d by the persen making 1tand
L e complamant's fume and address.

(35 A complaint of allegation shall not be received by the
Comnssion unless itis made within a period of two years from the
Ceoop owhich the facts giving Hse 1o any such complaint of
dion hecome known to the person making the compluaintorihe

Vet alion. ‘

TR

4o Phe Conamission may refuse 1o conduct, or may decide o
Sesert e an myestigation wheie il is sarisficd trat the complaint
~non 1 malicious, frivolous. vexatious or the particalars
pocompnanying Hhare insufficient 1o atlow a prope: investipation 1o

e cofe oo, and shall dicate aovordimgly in (e repotL
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Human Rights Commission

(5) The Commission shall, inany case in which itdecides notto
conduct an investigation, ordecides 10 discontinue aninvestigation
inform the complainant in writing accordingly, and give rcasons

therefor.

(6) The Commission may in any inquiry make such orders and b
give such dircctions as itmay consider necessary for the purpose of \

conducting any investigation.

E Eal

12. The Commission shall—, Sitings of
‘ the Commis-
(a) conduct all its sittings in public: | sion
Provided thatthc Commission may holdits sittingsin
camera when the Commission considers it necessary,
and
(b) make all its reports in respect of such sittings public.
et . Recommen-
13. (1) The Commission shall— ‘ dation by
Commission

(a)send writtenreports of its findingsto the parties concermned;
. and . - . ‘
(b)dependant on the findings made, make such recommen-
dation as it considers necessary to the appropriate
g ~authornty.

&

(2) The appropriate authority shall, within thinty days from the
date of such recommendation make a report to the Commission, on
any action taken by such authority to_redress any human rights
violaticr

(3) Any person who contravenes the provisions of subsection
(2) shall be guilty of an offence. and shall be liable, upon conviction,
10 a fine not exceeding ten thousand penalty units, or to imprison-
ment for a term not exceeding three years, or to both.

(4) Fot the purposes of subsection (3), where an offence is
commiticd by— '

(a) a body corporate, every director or similar officer of the
body shall be guiity of the ofience; v R
(b) a partnership, every paniner shall be guilty of the offence; i
and A ,
(c) a public authority, the otficer or officers charged with the
responsibility of acting on a recommendation and
making a report bn such recommendation shall be guilty -
of the gTterree. '

)
5
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(5) A person shall not be guilty of c1otfence uinder subsection
(3) if such person proves to the satisfa tion of the courttha
(a) the act constituting the offe..ce »as done without the
knowledge, consent Or conr. vance of such person; or
¢b) such person atemipied 0 prey ent Uie Comuission of the
offence having regard to al the circumsianies of the
case.

Proceedings 14. (1) Subjectto the other provisio s of this Act, the Commis-
of Commis-  ¢jon may regulate its own procedure.

sion

(2) The Commission shall meet for th: transaction o7 husiness at
least once every thrce months at suci piaces and Lies as the
Chairperson may determine.

(3) The Chairperson may at any t 1e call & mesting of the
Commission and shall call a special t ecting to te haid within
fourteen days of receipt of a written request addressed 10 the
Chairperson by at least four other Com: AISSIONETs,

& v

(4) If the urgency of any particular riatter ¢oes not permit the
giving of such notice as is required unds r subsection (3). 3 special
meeting may be.called by the Chairperdn, upon giving a shorter
notice. -

(5) The Chairperson or Vice-Chai person with four other
Commissioners shall constituiy & quUOnL.u av any weching of the
“Commission.
(6) There shall preside any meeting ¢ f the Commission—
(a) the Chairperson; ,
(b)inthe absence of the Chairpersor the Vice-Chaimerson; or
- (c)in the absence both the Chz rperson and iic Vice-
Chairperson, such other Comi .issionzras ti Commis-
sioners present mayelect forth * purposc cfihetmecting.
(7) A decision of the Commission on: 1y questioh shalibc by a
majority of the Commissioners present & id voting &t the mesting
and, in the event of an equality of votes, t ¢ Chairperson presiding
at the meeting shall have a casting 'veie, in Goditon 10 such
Chairperson’s deliberative vote.

(8) The Commission may invite any p- rson, whose presence |
in its opinion desirable, to attend and to p. rticipate in L gelite
tions of the meeting of the Commission, b :tsu i person sha
no vote. ’

(% Tne validity of uny proc.euings, Cts or decisions of the .

Commission shall not be affected by any -acancy in tic member-
ship of the Commission or by any defcct it the appointnient ol any

D

v
(>
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missioner by reason that any person not endded 1o do S0, 100k
in the proceedings.

. (1) The Commission'may., for the purpose of performing its
[1ONS undar this Act, establish such committees as it considers
ssary, and delegate to any of those commltregs quvh of ns
io7is as it ‘considers fit.

) Subject 10 subsection (1), the Comriission may appoint as
bers of 2 commitiee, persons who are, or are not,

missioners cxcept that at Jeast one member of a Commltlee
be a Commisioner.

A person serving as a member of @ commitice shall hola
for such period as the Commission may determine.

“Subject to any specific or general direciion of the Commis-
I Commitiee may regulale its own procedure.

(1) Ifany personis present at a mecing of the Commission
commitiee at which any matteris the subject of consideration
hich mater that person or that person’s spouse is directly or
oy inicrested in a private capacity, that person shall as soon
mmablc afier the commencement of the meeling, declare
ierestand shall not, unless the Commission orthe commettee
ise directs, take partin any consideration or discussion of,or
1. any question touching such matter.

A disclosure of interest made under szbsection (1) shall be
>d in the minules of the mecting at which it is made.

Any person who contravenes the provisions of subsection
Jbe guiltyofanoffence, and shall be lizble, upon conviction,
¢ not exceeding five thousand penalty units. -

(1) A person shall not without the consent in writing given
on behalf of the Commission, publish or disclose 10 any
otherwise than in the course of such person’s duties, the
<of°nydocumcms communication, or information which

and which has come to such person’s knowledge in the
ot’w h person's dutics under this Act

ANy person who contravenes the provisions of subsection
be guiltyofan offence, and shall be Jia’ dle, uponconviction,
- NOt exceeding ten thousand penalty units or to imprison-
"alerm not exceeding three years, or to both.

Committees

Disclosure
of interest

Prohibition
of disclosure
of informa-

“uon to

unauthonsed
persons

D
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£3) 10 any person having information which (o such person's
'r:r:bwlcdge has teen published or disclosed in contravention of
Subseciion (1), uriawlully publishes Or communicates any such
information 1o dry other person, such person shall be guilty of an
offence. and shay deliable, upon conviction, 1o a fipe netexceeding
e thousand penalty units or 1o Imprisonment for a term not
cxeeeding three vears, or o both.

PART III
Tii: DIRECTORATE OF THE COMMISSION

Director, 18, (

) The Commission shall appoint g Directorand 3 Deputy
Depury . - .o
Dicciorandg - Director of the Cemmission. I
other staff . , i
(2) The Dtrgcr( rshall be— 5
i
(ajthe Scerctary 1o the Coemmission:
] y
(b) responsitic for the management angd administration of the
e Commission: v
(¢)aqualified advocate; |
(d)a full-tim - officer; and |
(e)responsibie for the implementation ofany matiers referred /
(0 such Director by the Commission. |
(3) The Commission May appoint, on such lerms and conditions !
asirmaydcterminc,such othcrstaffasitmay considerneccssary for v /
the performance ol its functions under this Act. f
(4) The Public Service Regulations shal] apply 10 the sraff
appointed by the Commission.
(5) The Commission May engage the services of Such advisors
and expens as i thinks necessary. '
Prohibition I9. Section se enteen shall apply, with the niecessary modif.
ol disclosure . h £f
of informg. cauons, (o the staff
uon by staff o
0 -
tnauthorised |
persons _

20. (1) No proceedings, civil, or criminal, shall lie against any
Commissioner or the staff, for anything done in the exercise of such
s13ff - Persen’s functions vnder Act.

Sl iciner shall rof pe calied 10 give evidence before any cour o
Or tribunal in respect of inything coming to such person’s know]- i3
cdgein the exercise of such Person’s functions under this Act. 1

(2) Subiect 1 1k, provisions of thje Act, a Commissioner or a
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(3) Forthe avoidance of ary doubts, nothing in this section shall
protectany Commissionerorthe staff, for anything done outside the
functions of such person's office.

21. (1) A person who—

(@) is @ witness before the Commission and without lawful
excuse refuses to be swom or affirmed, or havng been
swom or affirmed refuses 10 answer fully and satisfac-
tonly any questior. lawfully put to such person;

(b) gives [alse testimory in.any material particular to any
~matier under investigation;

(c)insults, ihtcrrupf‘s orotherwiscobstucts any Commissioner
or any member of staff in the performance of such
~ person’s functions under this Act: or

~—

(d) disobeys any order made under this Act;

shall be guilty of an of fence, and shall be liable. upon conviction, to
afinc not exceeding ten thousand penalty units, or to imprisonment

for a term not exceeding three years, or to both.

PART IV
FINANCIAL AND OTHER PROVISIONS

22, (1") The funds of the Commission shall consist of such
Moncys as may— '
(a)vbc appropnated by Parliament for the purposes of this Act:
(b)be paidiothe Commission by way of grants or donations; and
(c)vest in oraccrue to the Commission.

(2) The Commission may. subject to the approval of the
President—

(a) accept money by way of grants or donations from any
source; and

(Y)raise by way of loans or otherwise, such moneys asit may
require for the discharge of its functions.

(3) There shall be paid from the funds of the Commission—

(a) the salaries, allowances, pensions and loans of the
. Commissioners and staff;

(b) such reasonable travelling, transport and subsistence
allowances fosthe Commissioners and members of any
cor:mittee of the Commission, when erﬁgaged in the
business of Commission: and

Offences :

Funds of i
Commission
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Financial
year
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Accounts

Annual

report

Rules

(c) any other expenses incurred bv the Comm1551on in the
performarice of its functxons

<) A personsummoncdwammcss under this Act, may on the
order of the Commission be paid such allowances as may be
prescnbed by the Commission.

23, The financial year of the Commission shall be the period of
twelve months ending on 31st December in each year.

24. (1) The Commission shall cause to be kept proper books of
account and other records relating to its accounts.

(2) The accounts of the Commission shall be audited annually
by independent auditors appointed by the Commission.

(3) The auditors’ fees shall be paid by the Commission,

25.(1) As 007 as 1s practicable, but not later than nincty days
after the end of the financial year, the Commission shall submit 1o

“the President a renort conceming its activities during the financial

VCAr — . —

(2) The reportreferred to in subsection (1) shall includc informa-
tion on the financial affairs of the Commission and there shall be
appended to the rpont— »

(a) an auditcd balance sheet;
(b) an audited statement of income and expenditure; and
(¢) such other informantion as the President may require.

(3) The President shall not later than seven days after the first
sitting of the Nati onal Assembly next after receipt of the repon
referred 10 in subSection (1), | ay the report before the National
Assembly.

26. The Com:inission may, by statutory instrument, make rules
for the—

(a) appointment, including the power to confim appoint-
ments of persons, (o any office in respect of which it is
charged with responsibility under this Act;

(6) disciplinary control of persons holding or actung in such
offices;

(c) termination of appointments and the removal of such
PersotLs v oiiice:

(d) practice and procedure of the Commission in the exercise,
of its functions under this Act; and

(e) delegation of its functions or powers.

D
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27.  TheComrission may, i statutory instrument, makeregu-  Regulations
lations for the better carrying ot i the purposes of this Act.

SCHEDULE

P

Form 1
PARTI
(Section (6) (1))

OAtH oF HUMAN R1GH TS COMMISSION
& | .
L hi: nmg been appointed as Chairperson/
Commzssxoncr of the Huma“ Rights Coi rission will, discharge the functions of
the office of Chairperson/Commissionc: [ the Human Rights Commission and
that I will not, directly or indirectly, rever) any matters relaling to such functions i
o any unauthorised persons or otherwis: mzm in the course of duty. -

So Hewr ME Gop

Swom/Affirmed before me this ............ ... ... day of

.......................................

Presidens

SCHEDULE
Form 2
PART I
(Section (6) (2))

* OATH OF SECRETARY Ok § TAFE OF COMMISSION

t

b

L having been appointed 1o exercise

the funclwns of Sccrctary of the Comi:nission/a member of the staff of the

Commission. do swear/affi;m that I wili not, directy or indirectly, reveal to any N
unauthorised person or otherwise than i in ithe course of duty the conientsor any part
of the contentsof any document, commur.ization orinformation whatsocever which

may come to my knowledge in the course of my duties as such,

So Haiv Mr Goop

' Commissioner for Ocths

et e e e,

Lt
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JUDICATURE ADMINISTRATION ACT, 1994

ARRANGEMENT oF SECTIONS

PART I
PRELIMINARY

Section.

Short title and commencement
Interpretation

PART II
ADMINISTRATION OFF JUDICATURE

Chicf Administrator

Appointment of ccrtain members ofJudlcaturc and its staft S
Exercise by Commission of its disciplinary powers -
Funds of Judicaturc

Financial year of Judicature

Accounts of Judicature:

Annual report of Judicature

PART II
MISCELLANEOUS

10.  Allocation of High Court work

11, Judicial precedence

12.  Capital expenditure on property-and buildings
13. Establishment of commiltees

14. Regulations

15.  Funding of Judicature pending due appropriation
16. Transitional arrangements for staff

Single copies of this Act may be obtained from, lhq,Govemmem' Print.
P.O. Box 30136, 10100 Lusaka. I’rw:%ISO .00 each.
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f r* " GOVERNMINT OF ZAMBIA g
. ,e% \r :
“No. 12 of 1994

Date of As'scnt: 31st Decemiier, 1994

the Judicature; and to provide for matters connected with or
l_ncndental to the t‘ore;,ou-u

[315( e ccmbcr 1994

: ENACI'ED by lhe Parllamuu onambna

PARTI -
l‘l'lil.lM.lNARY

1." This Act may be cited as the Judicature Administration Act,
1994, and shall comc into operation on such date as the Minister
k) may.by‘statutory order, apyoint, |

2. ln this Act, unlcss the context othcrwi ;¢ requires—

" Commission " meuns the Judicial Service Commission
* ‘referred to in Anticlc one hundred and nine of the Consti-
tution;

" ChlcfAdminiStralor mcans the Chief Administrator of the

" Judicature appointed under scction three;
" court " does not includic a court-martial;

"court fees " means any fees, commissions or charges payablc
underany law in connection with the lodgement, service,
exculion or administrative processing of any writ, applica-
tion or other lcgal process, and includes sheriff's fecs and

_any commission, latc fces or other charges so payable;

" Judicature " mecans the Supreme Court, the High Court, the

. Industdal Relations Coun, the subordinate courts, local
courts and any other courts established by an Act of
parliament;

AnActtoprovidefor the administration of the courts; to confer -
onthe Judicial Service Ccinmission power to appoint staff of

Short title

Enactment

and
commence-
ment

Interpreta-

tion

Cap. |
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“member of the Judicature means—
(a)the Chicf Justice, Deputy Chicf Justice or
of the Supreme Court or High Coun:

{b) the Chaimy, and any Deputy Chaimman ormember
of the Industria) Relations Cour:

(c)amagisiraie orlocal court justice; and
(d)any ofﬁcorh:wing powcrio hold or cxereise, inopen
coun, the judicial powers ol any cour;
"staflf of the Judicature » mecans—
(a) the ChicfAdministraLor;
(hb) any sherirr or other officer Or person apppointed

under subscetion (n ofscclionf(‘)ur. other than g
member of (he Judicature: and

(c)any person appointed under subsection (2) of section

any judge

&

Jour,
PART 1]
ADMINIS RATION O Junicarury:
Chicf (1) There shayl be a Chier Administrator of the Judicature
Administry. . 5 . .
tor who shall be 4ppoinied by (he | resident on the recommendation of

the Commxssion.
(2) The Chicer Administraior—

{a) shall he responsiblc for (e day-lo-day administration of
the Judicatyre and for the implementation Giresolutions
of the Commission lrrespect of thyy adminislrzuion;

(b) shall have and may cxercise and perform such other

Powers and funciiong asmay be conferreqd on him by or
under this or any other Act: and

_ in the mcaning
£, Cap.60p . ofthe Finance (Control ang Managcmcm} Act.

hold omccyon such terms and
conditions as the Commission may determine wih the approval of

/\Ippoinyncnl 4. (1) The holdersofihe following offices shall be appointed by
) Certain O .

members of - the Commission:

Jugl,clmu[rc” . (a) Registrar, Deputy Registrar, Assistant Registrar, Distric
and s sta .

Registrar or other like funcu'onary of any cour:

(b) Master, Deputy Magsier and Assistang Master of the Su-
preme Coury;
(c) principal resident magistrate, senjor resident magistrale,

resident Mmagistrale, magistrate and clerk of a subordi.-
nate court;

T
4t
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() Scnior Presiding Justice and Presiding Justice of a local
court;
‘e) DircctorolLocal Courts, Deputy Dircctorof Local Courts,
provincial local courts officer and local courts officer;
(f) Shenlf, Deputy Sheri(f and Assistant SherifT;
(g) suchotherofficers of any court, required for the purposes
ol any writtcn law, as the Commission may, by rcgula-
tion, prescribe;-and
(h) court reporters, interpreters and such other staff of any
court as the Commission may, by regulation, prescribe.
" (2) Subjecttothe approval of the President as 1o numbers, the
Commission shall appoint such other staff as may be necessary to
assist the Chicl Administrator in the performance of his functions.

(3) A person appointed under this scttion shall, subject to this
Acl, hold effice on such terms and conditions as the Commission
may dctermine with the approval of the President.

S. (1) In conncction with the dismissal, disciplinary action or Excrcisc by
termination. ol appointment of any officer holding an office 1o CE’!“”“SS“’“
whichthe Commission appointed him, the Commission shall excr- fj’isfp“nm

.. Ciscits powers in that behalf in accordance with regulations made  powers
“=_by the Commission with the approval of the President,

(2). The Commission shall, at the request of the Chief Adminis-
trator, hear him peisonally in conncction with the exercise by the
Commission of the powers referred 1o in this section,
6. (1) The funds of the Judicature shall consist of such MONCyYS Funds of
as may— Judicature
fo) be appropriated by Parliament for the purposes ol the
Judicature;
(b) be paid 1o the Judicature by way of court fees or by way of
- such grants as the Chicl Administrator may accept; or
(¢) vestin or accruc (o the Judicature.
(2) The Chicl Administrator may accept moncy by way of,
grants,whether or not subject to conditions, for the benefit of any
activity, function, fund orassct of the Judicature orany part thereof.

(3) There shall be paid out of the funds of the Judicature—

(a) the salarics and allowances of members of the Judicature,
in-accordance with the Constitutional Offices Emolu-  Act No. 31
ments Act, 1985; . of 1985

(b) the Toans of members of the Judicature;

(¢) the salarics, allowances and ‘loans of the staff of the

* Judicature;
(d) such travelling, transport and subsistence allowances for

stall of the Judicaturc as may be determined by the !
Commission with the approval of the President: and !

Pl
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Finarncial
yearof
Judicature

Accounts of
Judicature

Annual
report of .
Judicature

Allocation of
High Coun
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Judicial
precedence

Cap. 48

Cuapial
expenditure
on property
and
bulldings

Establish-
ment of
commiultecs

- courthouscs, offices, judges' lodges and other buildings as may be

(¢) any other cxpenses incurred by the Judicature in the
exercise and performance of its powers and functions,
otherthan capital expenditure chargeable 1o the Goven-
MiCihil under section nvedve,

7. The financial year ol the Judicature shall be the period of
twelve months ending on 314t December in cach year,

8. The Chicl Administrator shall causcto be kept proper books
ol account and other records relating to the accounts of the Judica-
ture which shall be audited by the Auditor-General,

9. (1) Assoon as practicable, but not later than six months after
the expiry of the financial year, the Chiel Administrator shal)
submit to the President a report conceming the activities of the

- Judicature during that financial year,
(2) The repont shall inelude information on the financial allairs
oftthe Judicature and there shall be appended (o the rcpon—
(@) audited balance sheets:
(h) audited statements of income and expenditure; and
(¢) such other information as the President may require,
(3) The President shall, not Fiter than the end of the first SCSSion

of the National Assembly that begins afier the receiptofthe report,
causc it to be laid betore the National Assembly.

PART {]]
Miscurranious
10.  The Chicf Justice shall designate, in respect of cach place !

~where the High Court is held, a judge who shall be responsible for
allocation of the court's prolessional work.

LT (1) Judges of the Supreme Court, other than the Chicef :
Justice and Deputy Chicflustice, shall rank according to the date on ;
which they were appoinied as judges of the Court.

(2) Judges of any other coun who hold cqual office shall rank

according to the date on which their names were entered on the rol
of practitioncrs kept forthe purposces ofihe Legal Practitioners Act.

12, The Government shall provide, equip and maintain such

TR X T TS e

necessary for the purposes of the Judicature.

I13..(1) The Chicf Justice may constitute, on a permanent or

lemporary basis, onc or more advisory commitiees, consisting of
Judges or others having knowledge of the work of the courts and
prevailing social conditions, 1o advise him on such matiers relating
to the Judicature as he may from time (o time consider neeessary.,
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(2) -‘Any such committce may, subject t0.any directions of "l'hc
Chicf Justice, regulate its own procedure, and its‘'mcmbers shall
hold ofiicc on such tcrms as the Chicf Justice may detcrmine.

14. (1) Thc Commission may, by _stalutq!fy";ins;mmcnt mzidc
with the approval of the President, make regulations for or with

respect 10 any matter that by this Act iS requircd OF pérmittcd to'be

prescribed or that is necessary Or cxpedicnt to be prescribed for
carrying out or giving _cffcct-lo this Act. I
(2) Without limiling the generality of subscction (1), regula-

tionslt_ndcr this scction may be madc for or‘:\gv‘ighfr"csp‘cct 10—

(a) the appoiniment 1o office; including the'pe wer 10 confirm
appointments, of the staff of the Judicatiire and such of
the members of the Judicature as‘arc appointed by the
Commission; - s »

(b) promotions to such offices;

(c)the disciplinary control of persons holdingoracting insuch
offices. ..

(d) the termination of appointments and,th¢ removal of such
persons from office; -

(e) prescribing the qualifications for appointment or promo-

tion to any post; * - . .

(f) the transferor sccondmcm:of 'any péi*éon hblding any such
office; and ' S

(g) such training courscs as may be coris'idércd,hcccssary for
promoting or maintaining cfficicncy. ‘

(3) Regulations under this scction may makc different provi-
sions for different categorics of officers and.may. authorise the
Commission to delegate any of ils powers to the Chicf Administra-
tor or a member of staff of the Commission.

15. Until such time as duc appropriation .is ‘madc for the
purposes of section six, appropriation and cxpenditure in respect of
the Judicature shall be effected and dealt with in the same manner
as before the commencement of this Act.

16. A person who, immediately before the commencement of
this Act, was employcd, whether on permancnt and pensionable
establishment or on sccondment, as a sheriff, court reportcr, court
interpreter or other officer or functionary in connection with the
operation or administration of any court Or coutts, shall be deecmed,
on the commencement of this Act, to be amemberof the staffofthe
Judicature for a period of not more than cightecn months, unless—

(a) thc Commission, by notice in writing to the person so
cmployed, determines that he shall not be a member of
such staff; or

Rcgulations

Funding of
Judicature
pending due
appropria-
tion

Transitional
arrange-
ments for

‘staff
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(b) thc person so employed, by nolice in writing to the
Commission, stalcs his intention not to bc a member of

such staff. A

(2) Atany time within [hc period of cightcen months referred to

in subscction (1), the Commission may, undcr scction four, appoint

any person affected by that subsccuon as a member of staff of the
Judicature.

(3) A pcrsoh who—
(a) gives or is given a notice under subsection (1); or
(b) at the cxpiry of the period of cighteen months referred to

in subscction (1), has not been appointed undcer sccuon
four as a member of staff of the Judicature;

shall be redeployed in the civil service ormay, in the publicinterest,
be retircd therefrom, with entitlement to be paid all his (crminal
, benefits.

(4) Nothing in this section—

(a) affects any power of the Commission under any law to
create, orto employ any person in, atemporary position;,
or

(b) precludes the making of arrangements for the sccondment
or further secondment of any officcr to any position.

N\
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Gazette dated the 301 May 1997 ‘

GOVERNMENT OF ZAMBIA

{W STATUTORY INSTRUMINT NO. 67 OF 1097
The Judges (Conditio:.s of Service) Act
(Laws, Volume 13, Cap. 277)

The Judges (Salaries and < onditions of Service)
(Amendment) Reg:lations, 1997

IN EXERCISE 0f the nowers containgd in sections three and rwelve
of the Judges (Cona.tivns of Service) Act, the following Regula-
tions are hereby madc:

I These Regulations may be cited as the Judges (salarics and

+ Conditions of Scrvice) (Amendment) Regulations, 1997, and shall

be read as one witli i1 rudges (Salarics and Conditions of Service)

Regulations, 1996, ininese Regulatioas referred 1o as the principal
Regulations.

2. The principal Regulations arc amended by the rcvoca'Lion of
the FirstSchedule and the substitution thereforof the First Schedule
set out in the Appendix to these Regulations.

. APPENDIX
(Regulation 2)

FIRST SCHEDULE
(Regulation ?)

Offic» Salary
Chief Justice K20,000,004
Deputy Chicf Justice K18,000,000
Supreme Court Judge K1€.000,020
Chairman, Industrial Relations Ce-u1t K15,000,000
High Court Judge K 14,000,004

Deputy Chuirm:ii, Industrial Relaiic.as Court K 14,000,004

Frepurick J. T, Cimusa,
LUsSAkA . ' President
28th May, 1997
{€0.101/21/10]

Tile

S No. i+
of 1996

Revocation

- and

replacement
of First
Schedule

Copies of ihis Statutory Instrument can be obiained from the Government Prinser,

P.O. Box 30136, 1013 Lusaka. Price K500 each.
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Gazerte dated 23rd Aypust, (990
GOVERNMENT * " ZAMBIA
StarcTory InstrUsiN G No. 140 o . 96 N

The Juages (Condition s of Service) Act
(Act No. 14 of 1996)
The Judges (Salaries and Unnditions of Service)
Regulation: 1996

IN BXERCISE OF e powers contied in section telve of the
Judges (Conditions of Service) Act. 1996, the following Regula-
tions arc herchy magi:

PAR’ |
PrELIMI ARY

I. Thesc Regulations may be cited as the Judges (Salaries, and — Tiue ]
Conditions of Service) Regulations, 996,

PART il

CONDITIONS Ot SERVICE

2. There shall be paid to a Judge the salary set out in the First Salary of

Schedule. Judge s
3. There shall be paid to a Judge the allowances sct out in the Allowances
Sceond Schedule. for Judges
4. Every allowance payable undor these Regulations shall be Exemption
exempt from payment of income tax and any other (ax. of allow-
i : ances from
L x

5. (1) A Judge shall be entitled o a rent-free fully fumnished  itousing
residence and shall he entitled to pur:iiase the fumiture at deprecia-
tive book value on vacating office.

(2)  Wherc aJudye lives in the Jusge's own house, the Govern-
ment shall pay muti-pal rates for .t house.

Copies of this Statutory Instrument o ..y ve cinained Jrom the Government Printer,
PA) Bux 301306, 1016, Lusaka. Price K1,500 each.




456 Stamtory Instruinent : 23rd auagues 19960
Sceurity 6. Therc shall be [}ﬂvidcd 10 a Judge an urmed puard fortwent-
four hours. 1o be based at i Judge's residence.
Personal 7. A Judge be entitlel 1o the workers set out in the Third
workers for . .
Judges Schedule.

Travel on
duty

Diplomatic
pussport

Offidial
vehicle

Telephone,
clectricity
and water

Bills

Medicul
reatment

8. (1 A Judge shelio when travelling on auty by air, be
centitled to-- '

(a) inine casc of (v Chief Justice, first class travel; and
(h) - inthe case of v other Judge, business class travel.

(2) Where air travel is no available and a Judge wravels by road,
the Judge shall be entitled 1o travel in a chayffedr-driven official
vehicle.

9. A }-\:dgc shall be eniitled 1o a diplomadic pussport.

10, A Judge shall- -

(«rbe entitled to a personal-to-holder vehicle and adriver, and
tihe vehicle shail -~
(1) be maintained at the Judiciary's expense; and
fi1)  berepinced by the Governinentevery five years,
if funds wre available; and
(h) o retirement, be entitled 10 purchase the personal-to-
hoider vehicle at book value, less depreciation:
Provided that if a Judge dies before retirement, thie
~spoure of that Judge shall be entitled to purchase the
vehicle.

11 The Govermment siall pay the ielephone bitls of'a Judge for
focal callsand for international calls, if such international calls are
oflicial.

12, A ludge, the spouse and children of the Judge shall be

- entitled 1o medical treatment at Government cxpense where such

treatment 1+ 10 be undertaken abroad after due approvai of the
Ministry responsible for health.
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13: AlJude shall be oy
Schedule:

Provided Uiat atno time <
pereentum of the Judge's bie
as aresult ob 1y loan oblai,

4. (1) A Judge shait

(a)  carinleave at the

(h) b oentitled o 1
mn:ximum nuber ¢

(2)  Whei o Judge take
shall pay for cave travel bei.

Provided that only the Ju

Statutory Insiriments

dedto the loans sotout in the Fourth

Hothe Judge's salacy be fess than fi fty
=alary, aflerany paynientis effected
‘i by the Judge. ’

+e ol three and half working days in
- cach calendar mo

n;

2 local or vacational leave up o i
1" lcave days accrued:

vacational lTeave, the Governnien,
s

¢, the spouse of the Judge and fou

children of the Judge shall b entitled (o such vacation.

(3) ‘Thelwverelerred o
depending onihe exigency o

risub-regulation (1), shall be gronted
vihe service.

IS, The “iovemment sb+il insure a Judge against personal

injury and accident up 10 a

Lo a Judge.

16 (1) e Governn
expenses ola “vdge, the spou
Judge:

(a) coliin;
1 .ll':i:!‘x})(li". o the pl

(c)acahpayment of
grani and

(d)trv - o0rt 10 assiv

saof five times the basic salary paid

etoshall meet the following funcral
~of the Judge and the ¢hildren of the

a2 of burial within Zambia;

vighty thousand kwacha as a funcral

s the organisation of the funeral,

wiitun the locality i the funeral.

(2)  Su! -regulation (1)
the iudge dics in .

allapply to a Judge, whether ornot

YCe.

1700w ement or de of any Judge, the Judge's eftects
shall be trane  ied, only ¢ioeyto any place in Zambia, using

APPropriate 1 or wuler {ra:

RSN

Leave

Insurance

Frunerad
CXpense.s

Uon o
retireiment

<14
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FIRST SCHEDUILE |
(Regulation 2) N
. 4
Office Salary
Chicl Jusice ‘ K10.449,312
Deputy Chief Justice , o K9 404 364
Suprem¢ Court Judge " K7 742 916
f** Commissioner, (Supreme Caourt Judge). it
e Anti-Corruption Commission K7 74" 916
Investigaior-General (Suprerae Court Judge) K7,742.916
Chairmun, Industrial Relations Court - K7,355.772
High Coun Judge K7.243,692
Deputy Chairman, Industrial Relations Court K7.243.692
SECOND SCHEDULE |
(Regulation 3) |
ALLOWANCES FOR JUDGES
(a) A non-private practising allowance of twenty percentum of the
basic salary;
{b) when travelling on duty, locally or abruad, such u]lowamc or special
imprest as may be determined by the Covernmcnt and :
fc) fuel allowance as may be determined by Govemmcm to run the i
personal-to-holder vehicle. ! :
THIRD SCHEDULE O
(Regulation 7) E
PERSONAL WORKERS FOR Junaes
. Chi¢f Justice
h“;& (a) one cook;
B (b} one house servant; |
(c) = one gurdener;
(d)  one laundry ma:.
2. Deputy Chief Justice
{a) one cook;
. (b}  one house serveni;
{c) - one gardencr.
-3 Judge
Supreme Court Judge
(1) one cook;
(i) one house servani; :
(iii)  one gardener. E
High Court Judge
(i) * one cook;
(i) onchouse servax; '
(i) one gardener. N

b
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FOURTH SCHEDULE
{Regulation 13)
) LOANS FOR JUDGES
T . . . e S
‘:‘?ﬁ" (an rloan equvale o five times the heoe's hasie sulary or the cou
‘ car, cinches othe lowers
fhensedean LGnih Do en times e st hasic salar s or the

tol the hoos

Lusaka
S 2181 Anoust, 1996
[/

J&'.-‘*,i

eow noiever s the lowes

Friverick J. T, Crnuna,
President

adz

o A R e




. APPENDIX E(2)

COUNTRY:

frs-
£
A

NAMIBIA | Y

ADJUSTMENT OF JUDGES REMUNERATION WITH EFFECT FROM 1 APRIL (995

D Chief Justice
‘Elﬁ:tm!i!:!ﬂ remuncration B'Evl.lid remunerati
Annuai salary N$2235,000 N$290,000
Non-taxable allowznce NS 17,500 NS 17,500
Housing allowance : NE_48,000 NE 60.000
| Grand total - 290,300 367.500
) Additional Judge of the Suprams Court
Annual salary  N$222,000 N$287,000
Non-taxable allowance N§$ 10,000, NS 10,000
Housing allowance - - NS 48,000 N 60,000
Grand total - N§280.000 NS357,000
W) Judge President Y
Annual salary ~ N5$220,000 N$285,000 "
Noa-taxable alJowance ‘N§ 15,000 N$ 15,000
Housing allowance NE:48,000Q N3 60,000
Grand total NS283.000 INS360.000
iv) mmnwdmﬁmmgmnn
Annuaj sajarv N§212,000 N$277,000
Non- ta.,(ablt allowance . NE 10,000 N3 10,000
Housing allowsace NE_48.000 NS 60,000
: N§270,000 NS$347,000
Financial lrnphcauons - 'N§923,125-00
Cabinet Dcczsxon No 21sv/11.08. 98/00
From Mr. Justice Annel M. Silungwe, High Court, Windhoek,
. N

Namibia.

18th June, 1999




APPENDIX LE(3).

COiJNTRY: SOUTH AFRICA 544
2. No. 18751 ' GOVERNMENT GAZETTE, 13 MARCH 1998
SCHEDULE
Designation of office Salary per annum

Chie?;&pstice of the High Court of South Africa and /TH
President of the Constitutional Court R412 288 )
Deputy Chief Justice ' R405 673
Deputy President of the Constitutional Court R405 673
Judge of Appeal ‘arlldﬁJUdge of the Constitutional Court R386 033
Judge President of th‘e- High Court “R383 670
Deputy Jﬁdge President of the High Court R377 496
Judgé of the High Court —R374 645

From Mr. Justicé Ralph H. Zulman : Supreme Court of Appeal

of YSouth Africa .

18th June, 1999
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une. 1999

COUNTRY: ZIMBABWE
SUPERIOR COURT SALARIES AND BENEFITS A«
1.Chief Justice l.Supreme/Appeal High Court Judge
Court Judge
2.Judge President
Salarf Yes $8 895 p.a. Yes $8 659 p.a. Yes %5 327 p.a

(Indicate in US $)

Housing Allowance

Yes $1 263 p.a.

Yes $1 263 p.a

Yes $1 263 p.a.

living Allowance

Free Telephone Yes $190 p.a. Yes $190 p.a. Yes %190 p.a W
Allowance ‘

Free Electrity | Yes No No

Héijging/Property Yes House No No

Loads or Grants '

Income Tax - | Yes Yes Yes

Percentage Tax free '

Allowance

Expenses/Cost of No No ‘ No

l1.Car Allowance

l1.Yes Mercedes

1.Yes Mercedes

1. Yes Mercedes

2.Fuel Allowance $320 _ E230 £230

2.For 5000Km per - 2.For 5000Km per 2. 5000 Km

month month month
Driver or Driving Yes Driver Yes N
Allowance <G
Appeal Allowance No No No
Inflationary No No No
Allowance 1 ' :
Pension Yes Full salary if 60 | Yes Same as for C.J.| Yes same as for C.J.
Gratuity years ‘old and 20 '

years service or

gratuity of two

months salary for

each year served
Mgdical No No No 1
Servant (s) Yes 3 Yes 2 Yes .
Indicate Number .
Security Yes one armed guard Yes same as for CJ Yes Same as forCJ

Arrangments,if. any

Cost of Living Index

838 8

838 8

Jo——

838 8

Other Benefits

Cell phone plus call
allowance of $474
p.a.

Cell phone plus cal]
allowance of $474

p.a.

"allowance of $474

Cell phone plus call

p.a.

Any other relevant information: The Conditions of services of the
the High COurt are the same as those of the Supreme Court Judges.

rom: THE HONOURABLE CHIEF JUSTICE A.R. GUBBAY

CHIEF JUSTICE OF ZIMBABWE

Judg President of

<




On advising Jud
Listen to the disputes that come up
among Yyour people. Judge every
dispute fairly, whether it concerns
dﬁly your people or involves
foreigners who live among you. Show
no partiality in your decision judge
" everyone on the same basis, no matter
Vho he is.

Deuteronomy - Chapter | vs 16-17

Good News Bible
To-day's English Version
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