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ABSTRACT

One striking feature which the Zambian comstitution
shares in common with other comnstitutions of Commonwealth
Africa is the phenomenon of wideemergency powers which exist
under the constitution and also under the various emergency oxr
security statutes and regulations made thereunder. These laws
confer on the Executive (in effect the President) unusually
extensive powers to deal with both potential or threatened
emergencies and actual emergencies., It is often argued in
support of the conferment of these powers that of necessity the
Executive needs wide powers of action and despatch in order £5

preserve public order, peace and security during crisis moments
when the nation is faced with grave dangex.

Unfortunately it has at the ,49;;'26 been observed that the
powers granted are often so vast and wide in extent (largely
discretionary in nature and therefore lacking sufficienf checks
and controls) that in the absence of adequate self .-restraint
or a strong democratic tradition they provide fertile ground for
the possible emergence of an absolute or tyrannical rule, This
study seeks to examine this possibility in the Zambian context
of emergency powers and proceeds to recommend how the fiightful
possibility of absolute or tyrannical rule could be avoided whilst

preserving national security public peace and oxder.



Part I of the dissertation is divided into two chapters.
In chapter one, the theory of Emergency Powers as it developed
in the Western political tradition is examined, Chapter two
on the other hand, looks at the application of Emergency Powers
in the histories of selected countries,

Part II (which consists of four chapterd) mainly examines
the situation in Zambia., In chapter three an account of the
Emergency Powers during the colonial era when the counbry was
a British Protectorate is made. The next two chapters in this
part, chapter four and five, constitute the main thrust of the
present investigation or research on Emergency Powers in Zambia,
A comparative analysis and critical examination of the extent,
manner of formulation, application of emergency powers is made
in chapter four., Chapter five examines judicial interpretation
of Emergency Powers in the post-independence era.

In the last chapter, chapter six, a constitutional framework

for avoiding a dictatorship or tymannical rule has been proposed,
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CHAPTER ONE

THE THEORY OF EMERGENCY POWERS

A time comes in a nation's history when external or
internal forces threaten the entire existence of the nation,
The peace and security hitherto enjoyed by the citizens are
put to severe peril by threat of, or actuality of, a foreign

invasion, rebellion or a great economic depression. Naturally

during these trying moments the citizens cast their eyes upon the

government which feels called upon to protect its people, The
question is, through what acceptable legal manner can this
objective be attained?

The question posed above has intrigued and exercised the
minds of rulers throughout various nations?! ciitical moments or
times, The question is raised because it is often realized by
many a Government that the existing machinery of government
with its built-in systems of checks and balances, separations
of powers between the judiclary, legislature and executive and
its commitment to the protection of the fundamental freedoms
and liberties of the citizens is geared for peaceful times,
when the national is at rest. This machinery of government may
not, without fundamental adjustments, be adequate to contain

a crisis situation.



It is in appreciation of the above point of fact that
the practice of according to one arm of government, usvally
the executive, extra-ordinary powers to enable it deal with
the crisis has emerged and, in most cases, has been provided
for in the constitutions of nearly all nations, young and old,
In the interests of authority and despadch the appointed
defender of the nation is justifiably armed with disproportionate
powers, These are often so vast in extent and discretionary in
nature that they provide ample possibilities for dictatorial
rule. The dictionary meaning of dictator is "one appointed to
exersise, or exercising absolute authority in government,
especially in a republic." In our use of the term in this

investigation the qualification 'constituti.nal' will be taken

to denote a dictatorship understood more or less in this
dictionary meaning but with the additional characteristic of
being inadvertently provided for in the nation's constitution,
Hence the phrase, constitutional dictatorship, will serve as a
general concept for a whole spectrum of emergency powers and
procedures used by constitutional governments during moments

of national crisis.

(1) Justification of Emergency Powers

Leading politicians, lawyers and political scientists
and other men of scholarly eminence have in history

advanced various theories in support of the institution
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of constitutional dictatorship or emergency powers.

All these reasons hinge upon the pathetic
recognition that the existing structure of government

is bacléally established or constructed to work under

normal and peaceful moments. Such structures may

therefore not be adequate to meet the demands of severe

national crisis., The pathos of democracy requires that
there be a government of the elected representatives of

the people controlled by the people and which must protect

their fundamental rights and freedoms enshrined in the
congtitution, Unfortunately this normal democratic
government with such fetters upon it and high regard for
fundamental rights and freedoms is not, unless appropriately
adjusted, suitable for dealing with an emergency situation,

An emergency situation demands among other things, quick

but firm decisions and actions by the leadership which a

government operating in peaceful times may not be able to

disperse,

Consequently & nation, conscious of the possibility of
crisis moments, must provide in its constituion, & mechanism by
which the government would easily be able to handle a grave
national crisis. Accordingly provision must be made for a
temporary alteration of the normal system of government to an

extent necessary to end the crisis and restore peace and order,
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In effect inevitably this alteration entails the granting to
and exercise of wider powers, by the government and restriction
or suspension of certain liberties or rights of the citizens
in order to .ve the executive the much needed freedom of @ction,
It 1s argued in support of the grant of extraordinary powers to
the government, usually at the expense of the rights and freedoms
of the citizens, that the nation must firat be preserved and
surviive before citizens can freely enjoy their rights and
freedoms, Championing this viewpoint during the American civil
war (1861=1865) Abraham Lincoln, then President of the United
States of America engulfed in civil war, aptly said "often a limb
must be amputated to save a life, but a life is never wisely
given to save a limb"1 The President was obviously providing
Justification for a number of unconstitutional or dictatorial
actions which the war situation forced him to take, Of this
Clinton Rossiter, a leading Political Scientist, records: "The
congtitution and certain statutes told him that he could not
raige the limits of the army and navy, pay money to persons
.unauthorised by law to receive it or contract a public debt Hr
the United States - but Mr Lincoln dedded and candidly declared
that the necessity for preserving the phion was sufficient for
him to go ahead and do these things anywe-, "2

Over and above the foregoing reasons advanced in support of

emergency powers, the develsping countries like Zambia have put



-5 =

up additional reasons which they claim are particular to their

situations, We shall consider these here,

(a) The Problems of National Integration

’ Most of the developing countries do not have a long
tradition of nationhood, 1In case of African countries
the nation-status started'to emerge only after the
Berlin Conference of 1884 when the continent of Africa
was partitioned for colonial possession mainly by Britdn,

» France, Germany and Belgium, The created nation-gtates
generally took the form of loose groups of peoples or
kingdoms with different socio-cultural backgrounds and
often without a unified political leadership.c These
nation~states were nurtured in an atmosphere of inter-
tribal jealousies, rivalries between ethnic groups, and,
with the birth of political parties with their regional
or tribal affiliations and bias, divisions based on
political, regional and tribal considerations becane
pronounced. In view of this background of a lack of a long
tradition of nationhood and national integration, it has
been argued that the countries concerned require strong
Bxecutives equiped with wide emergency powers to deal
with this potentially explosive and divisive situation,

Speaking in defence of his country's Reventive Detention

Act during the inaugurztion of the University College of
Dar-es-Salaam, President Julius Nyerere of Tanzania

summed up the position as followss~



(b)

"Our Union has neither the long tradition -

of nationhood nor the strong physical means
of national unity which older countries take
for granted. Until the veast mass of the
people give full and active support to the
country and its Government, a handiful of
individuals can still put our nation into
Jeopardy and reduce to ashes the efforts of

millions."3

Threat posed by External Inemies &and by Internal

Political Dissidents

If the developing coundries of Africa internally lack

a long history of national integration their situation

has been worsened by the fact that they are targets of
assault by political dissidents either acting alone or in
collaboration with external forces who have their own
interests to advance in these rather fragile politigs,

The histories of developing countries like Zambia, Nigeria,
Uganda, etc, are full of many competing political parties
which are in effect splinter groups that broke awvay from
the main nationalist movement at one time or another,
After the attainment of independence these parties continued
to struggle against the victorious partigs and were at

times reinforced by other rebels who in due course left



the ruling parties to either join the opposition parties
or to form their own parties. In some cases political
dissillusionment produced strong dissent or violent anti-
government tendencies in some of thesg politicians, Lest
the "efforts of millions" are reduced to ashes by the
dissidents, argues the protogonists of emergency povers,
the executive need wide powers to contain the dissidents
and to ensure that the nation is not put in jeopardy by
ther. Such apprehensions are exercaubated by the fact that
after losing the political hold on their former colonies
to thg nationalists, the departing imperial powers still
wanted to perpetuate their economic interests in the
former colonies, usually through the‘medidm of political
dissidents in the newly-independent states. In case of
Zambia, an irrebutable case is the Mushala gang of
terrorists who were alleged to have been organised to
carry out terrorist activities in the North-Western
Province, after their leader, Adamson Mughala{later Ixilled
in ambush by Zambian Security Forces) fell out of favour
with the Government, Mushala and his gang are alleged to
have been trained in military warfare by South Africa -
¢ambials more visible external ememy, In this atmosphere
it is often feared that the new young nations like Zambia
which are surrounded by hostile neighbours run the risk of

being infiltrated by imperialist agents operating from the

neighbouring countries which are not yet independent,



Granted this state of affairs, it is argued that the
ordinary process of law is found by the young governments
to be too 111 suited to deal effectively with the
situation since, in Babu's4 summery of the argument, "ihe
agents could freely enter any ofle of the independent
countries with legitimate travel documents and without
breaking any laws of the country concerned."5 In the
circumstances, the argument goes, the executive needs
extraordinary powers to deal with the extraordinary
situation, such as the powers of preventive detention,
President Julius Nyerere of Tanzania gave the argument a
philosophical coating when he said the following on the
powver of detention without trial given to him by his
countxy's Preventivg Detention Act:-

"T agree that, in the idealistic sense of the woxd,
1t is "better" that 99 guilty men should go free
rather than one innocent man being punished. But
in the circumstances of a nation like ours other
factors have to be taken into account., Here, in
this Union conditions may well arise (emergency
conditions) in which it is better that 99 innocent
people should suffer temporary detention than that

one possible traitor should wree¢k the nation,



-9 -

It would certainly be complete madness to let
99 guilty men escape in order to avoid the risk of

punishing one innocent person."6

Geo-Political Position
For Zambia, the case is further argued on the lines of her
gensitive geo-political position. Zambia shares a border
with the former minority Rhodesian regime (now an
independent country called Zimbabwe) and the former
Portuguese territories of Mpmambique and Angola, also
now independent, and South Africa, through Namibia which
it aaministers and control. Infuriated by Zambials
support for these countries! liberation movements which
Zambia supported and to whom she offered operational
bases, the Portuguese, Rhodesia and South Africa agents
and troops infiltrated into Zambia and sabotaged the
countries! strategic installations like rail/road bridges.
It was, therefore, argued by the Zambian Government
that the Executive needed to be armed with wide discretionary
powers in order to organise resistance to these subversive
onslaughts against her and to save her economy from
disruption by the hostile neighbours. In the words of
Dr Zimba nthe country needed to secure itself a united

and vigilant population under the guidance of one party

and a strong executive."7
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(a) EBffects of Underdevelopment and Economic Crisis

At independence the new leaders of Africa were inheriting
terribly underdeveloped countries characterised by abject
poverty, lack of socio-amenities and economic opportunities,
With the coming of p@litical independence the people looked
to the new governments, run by their own brethren to
drastically improve their socio-economic situation, The
governments therefore felt hurried to start socio-economic
projects which would satisfy the basic needs of the

people, lest the opposition groups or parties exploit
governments? failure to quickly deliver the goods to

thelr advantage. This state of affairs called for a
provision of wide powers of authority to and vigour ' in

the executive to enable it fight the "economic war"
effectively, without ﬁﬁiﬂg% unduly constrained by the niceties

of private property law as understood in the capitalist sense,

(e) Lack of Democratic Traditions

Another argument advanced to justifg emergency powers in
the developing countriee is the one that, historically

these countries lack strong democratic traditions,

This viewpoint traces the problem back to the
traditional African system of government, In the tribal
organisations of many pre=~colonial African Societies the
argument goes, the tribal leader, the Chief, was vested with
wide powers of action and decision. On the other hand the

subjects felt traditionally inclined %o show a large



measure of deference towards authority. It was generally
considered sacreligious to flout the Chief's authority, believed
to have a religious base and extreme cases of sbuse of power
were socepted., The traditional African Socio=political system
showed considersble toleration of arbitr:iiness by the Chief,
locording to this school of thought this attitude towards
authority waes applied to the modern political leader and was
eovertly admired by the new leaders of independent Africa., The
President was, in effect, the Chief of the emexrgent nation and
in this capacity needed to wield the wide powers associated with
traditional chiefs, to generslly act freely without being unduly
fettered by restraint mechanisms inherited in demooratised
institutiom g systems of government,

This conception is reinforced by what is generally viewed to
to be the traditional African notion of authority. In his
unpublished sociologicsl investigation Alvin W, Wolfe found
that "authority in theAfrican Sooiety is conoceived as being
personzl permsnent, mystical and persuasive, n8 In this sense
ooncludes Nwsbueze, "the chief is a personal ruler, and his
office is held for life, which pervades all other relations in
the commmity, for he is both legislator, executive, judge, priest,
medium, father, eto," These characteristics augur well with the
modexrn praptice of granting dictatorial emergency powers to the

President which the new leadership of posteindependence African



did not fail to adopt., The other argument presented with equsl
force is the one that if the adoption of emergency powers in the
post-independence Africz is the result of a lack of demooratic
traditions or practices in the traditional African system of
government, then the situation was worsened during the oolonial
era by the imposition of a ecolonisl system of government whioch was,
to sgy the least, autoeratic and pitifully lacking in democratic
practices, In the enext chapter of this study we have pointed
out that the colonial system of government was ocomstructed in
an atmosphere of intense racisl tensions between the white
settler commmity and the indigenous black populace snd that

in order to perpetuzlly subject thé latter race to a life of
servitude and poverty the colonial government passed
authoritarisn =md diseriminatory laws, Under some of these
laws, the Governor was granted wide =mtoorstic powers which,
among other evils, authorised him to detein people without
trial, once he had declared an emergency, seize property -nd
bannish political opponents, in essence the leaders of the
Africon Nationzlist-Movements, In the telling words of
Moiustan "the whole 4m2di4iom of oclonial Government was
autocratic and oarried with it a dislike of opposition of any
sort and a willingness to override, disregard or =mend the law,

10

where necessary, to suit its own convenience," The foregoing

is the machinery or system of government which the new le-ders



-13 =

of independent Africa inherited at the time of achieving
political independence in their respective countries. Evidently
the system lacked democratic traditions., Hence Nwabueze's
assertion that the system of emergency powers adopted by the
new African leadership "accords with the African political
experience during the colonizl era, 1 Out of the foregoing
exposition of the justifications for the system of emergency
powers, anumber of key note questions of oonsitutional law have
arisen, It has for instance been asked as to what extent should
or can a government sbridge or trampel upon the fumdamental
rights or freedoms of the oitizen and justify its actions on
the existence of a national orisis. What type or amount of
emergency powers must a Government be granted without it turning
to be the peril of ite subjeots or beooming dictatorship? In
the words of Abrsham Lincoln, "is there in all republic this
inherent =nd fatal weskness? Must a Government of necessity be
too strong for the liberties of its people or too weak to

" maintain its own oxistmce?"12 Where should the delicate
balsnce be? The answers to the foregoing questions have slightly
varied from constitution to constitution and from nation to
nation, In the chapter 'to follow we shall look at how the old
demoorzéiee of Ancient Rome, the Germany Republic of 1919-1933,
Great ﬁritain, and the United States of America answered or
attended to these questions during their various moments of near

national disaster. This task accomplished, we shall exemine,

in the chapters to follow later, the situation in Zambia and meke

a comparative analysis.



1.

2.

3

44

Se

0

8.

9.

10.

11,

12,

/ : - 14 -
FOOTNOTES

Letter by Lincoln to Hodges, in J Nicolny and J Hey, Compdete Works
of Abrsham Lincoln, (New York, 1905) IIp. 508,

C Rossiter, torship; Crisis Government in the

Modern Democracies, (Harcourt, Brace and World Inc., 1963) p. 11

Nyerere J, speech inauguratingthe University College of Dar-es-Salaam
reprinted in issue No. 2, Review of Contemporary Law, (1964), 11-13,

A M Babu, Africen Socialism or Socislist Africa? (London; Zed Press,
1981)

Ibid p. 169

Nyerere J., speech inauguratingthe University College of
Dar-es-Salaam, op. eit. 11=13,

See Dr L Zimba's Ph,D thesis The Constitutional Proteotion of

Fundemental Rights and Freedoms in Zambisp An Historical and
Comparative Study, Chapter III (unpublished mnd presented to the

University of London in 1969,

Wolfe A, "African Conseptions of Authority" unpublished peper (1965)
Cited by K W Grundy and M Weinstein, "The Politioal Uses of
Inagination* (196§) Transition 31, p.5.

B 0 Nwabueze, Presidentislism in Commonwealth ifrica, (Lendons
C Hurt and Company, 1974) p. 107

MoAulan "The Republican Constitution of Tangenyika" (1964) 13.
I.C.L. @502, pp. 561=66,

’

B 0 Nwabueze, Presidentialism in Commonwealth Africa op. eit at p. 6

Lincoln A, Message to Congress in Speeial Session on 4 July 1961, in
R 5 Hirehfield (Editor), The Power of the Presidency Concepts
end Contrevercy, (New York: Atherton Press, Inc. New York 1968) p. 76




CHAPTER TWO

EMERGENCY POWERS IN WESTERN DEMOCRACIES

(1) The Roman Republic.

The Romsn Republic holds a good moral yardstick for
measuring modern institutions of constitutional dictatorship
in that the Roman dictatorship was an institutionalised
end yet adequately ci.fcumvented dictatorship,.

Upon the conviction of the Senate that the safety
of the Republic was endangered and that the ordinary
administrative officials were not competent enough to
contain the situstion, the Senate could propose that
the consuls appoint a dietatoxr. Alternatively, but
subject to the approval of the Senate, the consuls themselves
could mske a proposal,

The office of the dictator was a revered one and the
person sppointed had to be an eminent public figure, usually
someone who had led a successful career and had reputation
for ability and devotion to the Republic. The dictatox
had his imperium, his sacred and asbsolute power, conferred

upon him by a lex curiate, which though a matter of form
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only had the significance of giving the dictatorship

a stamp of legality. Thus by law a new office was
established especially for the emergency and a private
individual outside of the existing government machinery
was called upon to fill it, This feature prominently
distinguishes Roman crisis management from those of modern
governments,

The lex curator, establishing the dictatorship defined
the purposes of the dictatorship. Recorded history' says
that diectatorships were normally established for "getting
things done"(the dictatura /r;g-r“ndaﬁ causa) or for
"suppressing civil insurreotion" (the dictatura seditionis
sedandue et rei geruulae camsa) in times of crisis,

The Roman dictator was an absolute ruler. He was free
from the numerous limitations cast upon the oxrdinaxy
magisti'ates and he was not responsible to anyone. He was
given all the powers which might contribute to the |
execution of his task., Thus he had tremendous capacity
granted by the law for moving quickly and with authority
to all measures he might, in his sole discretion, consider
necessary for the preservation of the republic.

However the Roman dietatorship prides itself on one

remarkeble limitation - the term of office of a dictator
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was six months. This restriction was obeyed all the time.
Another important convention of the Roman Constitution
required the dietator to leave office immediately the

the purpose of his dioctatorship came to an end. Of this
machiavelli was to write: "If any of them arrived at the
dictatorship, their greatest glory consisted in promptly
laying this dignity down agein."” A dictator who dared
to prolong the tenure of his office‘ could be forced out
of office by the tribunes and risked being prosecuted on
a charge of illegally prolonging his tenure of office.

The foregeing limitations mark out the Roman
dictatorship as an emergency institution established by
law, which whilst being wide in its powers, was adequétely
checked in its duration and where the beneficiary of the
powers was a person outside of the government system,

The German Republic (1919 = 1933)

In 1919 the Germsn Republic, hurt by its defeat in
the First World war which had ended only the previous
year, was almost collapsing. Clinton Rossiter tells the
story dramatically, "separate movements and provincial
rebellions threatened to dismember completely the bleeding

corpse of the Reiech, the spirit of the people lay broken
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benenth the vain macrificee and hardships of the previous
five years, extremists of right snd left ran riot in their
efforts to establish state and locrl governments of thelir
own t:stes, the allied blockasde continued unabated,
inflation had slye:dy begun its infinite skyward spir=l
and unemployment was reaching threatening heights with
the sbrndonment of war industries snd the Heimkehr of

the aoil.di.«'»:."za."3

Clesrly this was n very grave crisie situation -nd
it was in this turbulent atmosphere that the Germen
Nationzl /scembly, desirious of a strong exeoutive with
sdecuate emergency powers, formulated =yticle 48 in the
nev GCexmsn Constitution,

Undexr the provisions of ‘rticle 48 the way for =
oonatitutional dictstorship was paved, The irtiocle
reposed in the President immense powers of government
to be applied once he declared » state of emargnnoy.4-
:mong other things, he wes empovered to sucpend the
seven fundamental rights provided for in the consgitution,
By this article the rresident wnz nble to zssext the
totsl powers of government in disregrrd of the usual
checks and balances and the gusrantees of fundomental

rightas 2nd liberties set up to proteoct Germun citiszens
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from arbitrary action by the Government.

Tn arming the president with these extraordinary
powers the Germen Assembly devised an instrument of
emergency government which left enough room for despotism.
Too much was put to personal trust, It was hoped that
only men of good will and trust devoted to the German
Republic would ever be in a position to invoke these
extraordinary powers in the interest of the republic,
These pious expectations were soon dashed, Within a
period of thirteen years Article 48 was used on more
than 250 separate occasions and Lindsay Rodgers et al
have recorded a list of 233decress issued under Article
48.5 As part of governmment efforts to suppress commnist
outbresks and having suspended fundamental rights as
anthorised by Article 48, public assemblies were prohibited
and there was rigid censorship of newspapers. Sumeaxy
errests end detentions and othex arbitrary police actions
became prevalent. Special executive courts to try certain
orimes egainst the state were estsblished on several
occasions and the powers of the courts were wide and
arbitrary. During certain periods there was an abeyance
of the regular laws and armed troops were often used on

areas threatened by insurrection,



- 20 =

Whereas some of the foregoing measures may have been
justified in a war situation, it cen not be denied that
there was also excessive and arbitrary use of the powers
granted by Article 48, The measures which were taken

sometimes were far too strong for the correction or

handling of a particular political or social problem. The
irony of the matter is that these measures could be
Justified by the authorities on the constitutionsl provision,
Article 48, Hitler's NAZI Germany, that terribly despotic
dictatorship the world has ever known, found itsgerm or
ancestry in this constitutional arrangement., Once Hitler
emerged on the political socene he sought and obtained from
the new Reichstag powers of executive decree and, armed
with extraordinary powers, he proceeded with arbitrary and
dictatorial actions in total disregard of the Weimar
Constitution, Thus what had started on as an emergency
institution to ensble the government preserve the republic
during trouble~torn moments ended up an easy road to
despotism once the reigns of government came into the
hands of personalities like Hitler. Unfortunately, whilst
all this was taking place the courts were not of much help.

A decision of theReichsgericht . declared that the

President under Article 48 could ™unquestionably take any
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me ~gures negesssry to the restor-tion of the public
grfety and order ..... “bsolutely everything thet the
circunstances demand is to be =llowed him to ward off the
dangers theat irmperil the Reich, "6 What more dictatorial
possibilities could 2n evil men desire}

The courte consistently stood :=loof, maintaining that
any measures tiken under !rticle 48 fell within the
exclueive jurisdiction of the President or of the Reiehstsg
and thie way foreclosed =smy judicial censure on the
necessity of the various use of the power grmnted by the
:rticle. \ny purported exsminstion by the courts into
txticle 48 were merely superfici=l since they alwsys ended
up upholding the actions of the Government., The other
formal checks on the President’s epplication of irticle
48 such as the requirement of ministerisl countersignature
-nd the obligation cast upon the Precident by Section 3
of the ‘rticle to "immedistely inform the Reichstag of
211 the nessures taken in conformity with this artiole..."7
proved ecurlly ineffective., In the absence of prior
positive ~pprovel by the Reichstnrg of all the measures
token under srticle 48 there wsz no way that the rise of
an unrestrained Presidentisl/Cabinet dictetorship could

be prevented, The Weimar Constitution slso erred in
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giving the president unrestrained power of dissolution

of the Reichstag without instituting some way through
which Reichstag suprintendence could be meintained in the
théerim period between the dissolution of the Reichsteg and
the convocation of a new one., Surely if the Reichstag was
meant to be a control over the use of Arxrticle 48, this
control should have been there all the times snd not
removable on the whim of the President himself, Perhaps
the framers of the eonstitution relied too much upon the
normal responsibilities of government order to ast as a
check on the sbuse of /rticle 48, Whereas this reliance
may have worked to s president of goodwill and trust it
was certainly ill-placed to a man like Hitler. Rossiter
nicely sums up the issue when he says "power is one thing
in possession of good men and =another in the group of
evil men ..., In 1922 Article 48 was a blessing, in 1932
it was a ourse ..."8

British Experience.

The British mechanism for handling emergencies
sharply constrasts the systems obtaining on the Continent.
Whereas both the ill-fated German Republic of 1919 to 1933

and France, a country which had too many times known



civil strife and revolution endorsed crisis institutioms
in the constitutions such as Article 48 and the state of
slege respeetively, Brikain has Yacked ¥his speela)
constitutional arrangement for emergencies. The reesons
are embedded in British History. Unlike the countries
of the continent which had experienced violent upheavals
at various stages of theilr national histories, Britain
enjoyed relative peace and quiet, was free from fear of
invasiong and possessed a parliamentary system capable of
handling crises if they arose.

However, slthough Pritain laeked the institutionalisation
of crisis government in the fashion of the German Republic
or France, the impact of the First VWer and the Great
Feonomic Depression of the early nineteen thirties compelled
Britain to move, though less bodly, towards the continental
pattern of crisis government. The distinguishing and
reigning philosophy of English emergency government was
a minimum of statutory provision for emergency situation,
action by parliament led by the cabinet to meet any serious
crisis which moy have apisen and, if parliament was unable
to function, independent exeeutive action based on the

royol prerogative or common law,
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The common law institution of martial law
focilitated the extension of militsry government to
domestic sreas and civil persons if there was any invasion
or rebellion., Martial law could be perhaps duped the
British instrument of constitutional dictatorship because
it entails & suspension of normal civil government in a
erisis moment and abridges the fundamentels rights and
freedons of the citizens., However, Martial law is one
Rritish tradition ciroumsoribed by stringent conditions
calling for a cautious execution of it. Those who wield
pover grented under martial law must stend ready to prove
to the courts, vhen the crisis is over and normal
government has returned, that general conditions were
extraordinary and thus justified martiel rule. Further
they must be prepared to prove that the particular actions
token were necessitated by the exigencies of the situation,
otherwise these sctidns may be proceeded against both
criminally snd civilly. These charscteristics distinguish
martisl lav from institutions like the French state of
slege because wnder the latter the sole limit upon

arbitrary use of emergency power is the legislature and



the regular courts only offers scant refuge to aggrieved
individuals whilst under martial lew the courts are the
main deterrent to deporable zots by those wielding
extraordinary powers,

With the coming of the First World War (1914-1918)
Britain felt compelled by the war situation to rasc
various emergency laws, The most reknowmed of these laws
was the Defence of the Realm Act (DORA) of August 8, 1914.
This Aet stipulated that "His Majesty in Council has power
during the continuance of the present war to issue
regulations for security, the public safety and the defence
of the rezlm," The Act also gave the Admiralty, Army
Council, Air Council or the Minister of Munitions powexr
to utilise or take possession of any factory and/or
regulate the working of any factory asnecessitated by
the war effort.

With regerd to this Act it is important to note that
the power of the Mé;jesty in Council to issue regulations
was limited to the duration of the war and that the
regulations issued were to be directed specifically at

security public safety and the defence of the realm, In



fact the first regulations issmed under thic ‘et cleaxly
stipulated that "the ordinary - avocations of life -nd
the enjoyment of propexrty will be intexferred with as
little 28 may be permitted by the exigencies of the
measures required to be teken for security the publie
safety and the defence of the realm," Thus persons
enforcing these regulations were recuired to observe this
principle .md it remained for parli=ment to ensure that
the actions taken undex fhese regulations were necessary
end proper. A*dditionally theoratically since these
regulations were in form little more than administrative
rules, unlike zcts of parliament, they could be challenged
in the courts as ultra vires, In fact after the
conclusion of the war there were instances where regulations
were being voided by the courts,

The Defence of the Realm Zet of 1914 came to an end
on 31 August, 1921, the date declared by the Crown-In-Council
as the legal end of the war, However, during the same
veriod the Government of Lloyd George was faced with

severe political confusion originated by a2 bitter strike



- 27 -

in the coa2l mines. In fact the government had to contend
vith the possibility of s general strike. In these
circumstances the governmment clammered for extraordinary
authority, to enable it take drastic messures to protect
the commmity from a sudden halt in the production of m:n
indispensable commodity, The cabinet asked parliament
for s permanent statute which would more or less be a
peaceful substitute for the Defence of the Realm Act,
1914,

It was in this atmosphere that the Emergency Power:c
set of 1920 constituting = noteble bresk with martisl
law and common law traditions, was passed, The significeant
provisions of this Act which in its modified version,
was perhsps the grandfather legislation to similar acts
in Britain's ifrican colonies like Zambia (then called
Northern Rhodesia) were zs followss

*"in Act to make exceptional provision for the
protection of the commmity in cases of emergency.
1e If at ony time it sppesrs to his Majesty that any

action has been taken or is immediately threatened

by any persons or body of persons of such a nature
and on 80 extensive a scale as to be caloulated by
interfering with the supply and distribution of
food, water, fuel, or sny substantisl portion of
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the commmity, of the essentials of life, His

Majesty may, by proclametion, sseesess declare that

a state of emergency exists. No such proclamation
shall be in force for more then one month,

Yhere a proclamation of emergency has been made,

the occasion thereof shall forthwith be communicated to
parlioment, end if parli-ment is then separsted by
such adjouwrnment or prologation as will not expire
within five days, = proclamation éhall be issued for
the meeting of parliament within five doys, and
parliament shzll acecordingly meet and git ... and
continue to sit.

eee Tt shall be lawful for his Majesty in comneil,

by order, to mske regulations for securing the
essentials of life to the commamity and those
regulations may confer or impose on a secretary of
state or other government department, or =ny other
persons in His Majesty's behalf, such powers s=nd
duties as His Majesty may deem necessary for the
preservation of the peace, for security =nd regulating
the supply =nd distribution of food, water, fuel, light

=nd other necessities, for maintaining the means of
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tronsit or locomotion, =nd for any other purposes
essential to the publie safety =nd the 1life of the
commmity e¢ee

Provided that nothing in this fet shall be construed
to authorize the making of sny regulations imposing
eny form of compulsory military service or industrial
conscription,

Provided thazt no suech regulation shall make it =n
offence for =ny persons to take part in a strike, or
peacefully to persuade =ny other nerson or persons to
take part in a strike.

ny regulations so made chall be lzid before parlisment
és soon as mey be after they asre made, and shall not
continue in force after the expiration of seven days
from the time when they are co laid unless 2 resolution
is passed by both houses providing for the continuance
thereof.

The regulations may provide for the trial, by the
courts of summary Jurisdiction of persons guilty of
offences against the regulation ... the meximum
renalty ... shall be imprisonment with or without
hard labour for a term of three months, or = fine

of one hundred pounds, or both.



4e  The regulations so made shall have effect as if
enceted in thic /et secesecsccce
Cle-rly this statute was an inetrument of orisis
governient znd constituted an important landmark in Britain's
constitutional history. However, the Emergency Powers het,

1920, wos rueh lecs dietatorial piece of legislation than the Defence

of the Reslm .ct, 1914 to say nothing of /rticle 48 of the

Germon Republic., In its words the iect eontained numerous

limitetions which were ebsent from the loose terms of .rticle

48 and which go along way towards providing extraordinary

power: whick are well restricted.

a) Loch proclamation of a state of emergency was limited to
one month only,

b) The proclamation only applied to clearly categorized
strikes of only the most serious nature and the most
presting inconvenience to the citizens.

6) Upon the duration of the emergency parliament was
immedistely convened snd was to continue sitting
throughout the emergency.

d) The continued validity of all wegulations issued by the
order-in-council required positive parlismentzyry spproval

within seven days,
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e) There was a maximum penalty in the Act itself for the

punishment of breaches of the regulations issued
under it.

There was freedom against industrisl conseription and
military service and freedom to strike.

It is also a remarksble feature of the
self-restraint by British Government steeped in long
democratic tradition that the Fmergency Powers
Act, 1920 has been used only on three separate
oocasions to enable the hard-pressed government
maintain public safety and welfare. One such
occasion is when a royal proclamation of an emergency
was made was during the great Coal Strike of 1921
which threatened stoppage of work in the coal mines.
An order-in-council prepared by the Home Office
conferred all powers necessary to ensure the continued
supply of coal which was vitsl to the British
nation. With the termination of the strike on 4 July,
1921 the emergency ceased. The second emergency
was proclaimed on 28 March 1924 under the compulsion
of a London trensport strike but was immediately
revoked when the issue was resolved by the government

before a full strike ensued, The third oeccasion was
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during the time of the great General Strike of 1926
which evoked a number of emergency proclemations under
which ordinancies directed to the production and
distribution of fuel and food were made.

It is perhaps a shining mark of British
statemanship and self-restraint that since 1926 the

Emergency Powers ict 1920 has never been resorted to.

Britain statutorily answered the exigencies of the
Second World War (1939-1945) mainly with the Emergency

Powers (Defence) Aot, 1939, This aet was in meny

respects the counterpart to the Defence of the Realm

Act of 1914. The new ‘ot however, made specific

provision foxr the sub-delegation of ordinemce power to
the authorities enforcing the regulations issued under
the 2ct and the recuirement to submit all order—-in-council
containing Defence Regulations to Parliament which might
annul any regulation through the resolution of either
House passed within twenty-eight days. The duration of
the Act was limited to one year although this pexriod

could be extended for another year by Order-in-council
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pursusnt to an address of both houses. Finally the
Crown was given authority to declare the termination
of the emergency "that was the occasion for the passage
of this ‘ct" and therewith the termination of the ‘et
itself,

In concluding the British experience it can be
confidently asserted that there was more remarkable
checks on the exercise of people even during the time of crisis
which was never completely lost. Understandably
in the heat of the moment the liberties and traditions
of the individuals msy have been invaded by the
government but this was not done on so extensive a
soale as was the case in the German Republic or under
the French state of siege. This point was forcefully
emphasised in the dissenting judgement of Lord Atkin in
the famous Fnglish Second World War case of Liversige
V ’nderson 14 where the Home Secretary's power of
detention under defence regulation 18E was put to
question before the court. Dissenting from the
majority opinion of the House of Lords who held that
it was for the Home Secretary alone to determine

whether "reasonsble cause" for detention existed, and that
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his diseretion was not subject to challenge for ultra
tires, Lord Atkin said, "In England amidst the clash
of arms laws are not silent. They mey be changed, but
they spesk the same langusge in war as in peace. It hes
always been one of the pillars of freedom, one of the
principles of liberty e.eeesees that the judges are no
respectors of persons and stend between the subject
and any attempted encroachments on his liberty by the
Exeocutive, alert to see that sny coercive action is
justified in law, w15

Lord Atkin further highlighted the British legal
system's high regard of personal liberty when in this
same dissenting opinion he quoted the following dictum
of Pollock C.B. in Bowditoh V. Balehin 'which Tord
Wright had ocited before Lord Atkin in another Second
World Wax case of Bernard V. Ga:rmant17 “In a case in
which the liberty of the subject is concerned, we
cannot go beyond the natural construction of the
statute."18

(iv) The United States of America.

The American approach to the issues of emergency powerxs
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and constitutional dictatorship during a2 national crisis
is relevant to our appreciation of the situation in
Zambia before and after independence because imerica,
like Zambia, had undergone a similar experience of
colonial rule and of independence, and also because it
governed under a written oconstitution in which the
executive power has, as is the case in Zambia, been
lodged in an independence President who is not
immediately responsible or tied up to the legislature
in the proseoution of his econstitutional and statutory
duties,

The American way of crisis management has three major
characteristies embeded in the country's political
systems the lack of consocious institutionalization
of emergency powers, the adherence to normality, and
the selection of an executive president, who operates
through his personality as well as through established
institutions and procedures, as the central figure of
crisis management, Further the combined effect of the

Bill of Rights, Federation and the doctrine of separation
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of powers enshrined in the constitution make it

difficult to #stsblish an emergency iictatorship in the
United Ctates. In this respect it can not be doubted
that whereas regard is given to the neasmsity for the
precervetion of the nation, the traditional vigw is the
constitution is not easily amenszble to the establishment
of erisie institution and procedures. The founding
fathers of the :mericsn Consgitution contended that the
constitution which they had devised would, ipso facto,

be sdequate for o1l moments, onlm znd troubled and that it
would hot be necessary for governments in any eituation
to go outside the perineters of the constitution,
Championing this view dwring his "inaugural address at the
height of the Greet Economic Depression which bedecked
the esrly nineteen thirties Fremklin D, Roosevelt saids
"Our Constitution is so simple snd practiczl that it is
possible to meet extraordinsry needs by chmnges in
emphasis emd srrangement without loss of essentisl form.
Thot ie why our constitutional system has proved itself
the most superhy ' enduring political mechanism the

modern world has produced. It has met overy stress of
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vast expankion of territory, of foreign wars, of bitter
internal strife, of world relations."19

Indeed 2lthough in certain odd moments of severe national
emergency, strong Presidents like sbraham Lincoln during
the Civil War (1861 - 1879) violated the constitution, the
general text of the American constitution is =so generally
written that the Government ocould contain erisis situation
within the bounds of the constitution. The following are
the orisis provisions of the imerican Constitution:

Art. 1.8, The congress shall have power ... to declare
war .es to raise and support armies ... to provide and
maintain a navys to make rules for the government and
regulation of the land and navsl forcesy to provide for
calling forth the militia to execute the laws of the union,
suppress insurrection and repel invasions .,. to make all
laws whioh shall be necesszary and proper for caxrrying into
execution the foregoing powers, and all other powers vested
by this oonstitution in the government of the United Statess
or in any department or officer thereof.

Art, 1.9, The privilege of the writ of habeas corpus

shall not be suspended, unless when in cases of rebellion
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or invasions the public safety may require it.

Art. 11, 1: The Executive power shall be vested in
o President of the United States of America ... Before
he enters on the execution of his office, he shall take
this following oath or affirmation: "I do solemnly swear
(or affirm) that I will faithfully exeoute the office of
the President of the United States, and will to the best
of my ability preserve, protect and defend the constitution
of the United States.
2: The President shall be commander in chief of the army
end navy of the United States, and of the militie of the
several states, when called into the actual sexrvice of
the United States,
%33 He sheall from time to time give to the congress
information of the state of the Union snd recommend to
their consideration such measures as he shall judge
necessery snd expedient; he may on extraordinsry occasions,
convene both houses or either of them ... he shall take
care that the laws be faithfully executed..sees

Mrticle IV, 4: The United States shall guarsntee

to every state in this Union a republican form of government,
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and shall protect each of them against invasions and on

the application of the legislature, or of the executive

(when the legislature cannot be convened) against domestic

violence,

Generally all the insittions and periods of constitutional
dictatorship in ‘merican history hinged on these clauses, In
particular the presidency has been the focal point of crisis
moments, This dterme from the facts that the constitution gives
the president broad snd flexible power to ensble him deal with
normal situations as well as extraordinary situations., Thus in
moments of crisis people look to the president for protection
and presexrvaotion of the nation. Proclaiming this view of the
presidency in the Federalist, number 70, Hamilton explained:
"Energy in the executive is a leading charscter in the
definition of good government. It is essential to the protection
of the commmity sgainst foreign attacksy it is not less
essential to the laws; to the protection of property against
those irregular and high handed combinations which sometimes
interrupt the ordinary course of justices to the security of
liberty sgeinst the enterprises and assaults of ambition, of
faction and anarchy. w20

Stressing the height of the presidency in his celebrated



"stewardship Theory" Theordore Roosevelt President of
‘merine from 1921 to 1977, declared hincelf competent to
toke Just obout n action demanded by ~n evident nationel
necessity 23 long =5 1t was not specifically forbidden

hiz by the conatitution or by Aduty enected by laws of
21

CONLI'IE Ty
The foresgolng pr-ndlose conception of the presidency
h~- the practic-l effect in an emergency of £acilitating
the President to desl with the situstion within the spirit
of the constitution and without having 4o seak extra
conztlvutlion~) ssnckion or ~uthority for his ackiens,
If the -ctions so trken sre wide snd arbitrzry the end
rerult is a constitutional dict~torship in the

perconific-tion of the president,
The courts heve ecually been ermphstic In rsrerting

the view thrt the con=titution sufficiently cotery for 21l
situ-tions, pesceful =nd turbulent.

Turing the Civil var one ™{1ligrn hed been tried,
convicted ~nd rentenced to death by & 1lit~ry commission,
with the -pprov:-l of the President on = charge of conspiracy

cpeinet the Government by giving aid =nd comfort to the rebels
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while in the Toynal atate of Tndirna, The court
wnimounly held thet the trisl, conviction #nd sentence
vere illegel for wznt of suthoriesantion by the conzitution
tnd the )ava,

rintaining thet oe long =8 the ordinery court:
contimued te function, the Independent -nd imprrticl
administr-tion of the low by them could not, even in =
wer situstion, be suapended or superceded, the court
observed ar f‘ofl.lmrmsme

meaptdnr) Tow orm not arise from a thre~tened invasion,
The noceszity must be actyal and present, the invasion
rerl, cuch e effectuzlly closes the courts :nd deposes
the civil rdministeation ... if in foreien invasion or
civil wry, the courts are naturrlly closed -nd {t in
immo~~1ible to ~dminiater oriminal‘ Justice according to
law then on the thestre of setusl militsry operstions
vhere vw-r reslly preveils, thore is a necesaity to furmish
n substitute for the civil ~muthority thus overthrown to
prererve the safety of the army =md coclety, and 23 no
power i~ loft but the militaary, it 1o allowed to govern
by martisl rule until the lowe can have their free couxse.

‘n neceraity oresten the rule, %o 1t limits its

duration, for if this government is continued after the
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courts are reinstated, it is a great ursurpation of powex.
Martial law never exists where the courts are open, and
in the proper and unobstructed exercise of their jurisdiction. w23
Impugning the view that certain provisions of the
constitution can be suspended in an emergency the court
saids

"The constitution of the United Stetes is a Law for
rulers and people, equal in war and peace, and covers
with the shield of its proteotion egll classes of men, at
all times, end under any ciroumstances, No doetrine, involv-
ing more pernicious  consequences, was ever invented
by the wit of men than that any of its provisions oan be
suspended during any of the great exigencies of the
gevernrent, Such a doctrine leads directly to anarchy
or despotism, but the theory of necessity on which it
is based is false, for the Government, within the
constitution has sll the powers granted to it which are
necessary to preserve its existence ..."24 The foregoing
words were repeated in 1945 in the second world war ocase
of Duncan V. Kahamamolm.25

The Milligan case must however not be misunderstood
to have inferred that the government should not have any

form of extraordinery power to enable it deal with an
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exigency threstening the existence of the nation., The
case simply underscored the view that an exigency whieh
will justify interference with individual liberty must not
only be real but also grave and immediate. This is the
yardstick upon which the zlleged emergency situation must.
be vdgorously tested, In the circumstances the authoxity
will have been left with no choice but to tske the necessary
extraordinary measures to preserve the nation. is
Abrsham Lincoln proclaimed in justification of the zetioms
he had taken at the outbresk of the imerican Civil Var
in July, 1861, "It bmcame necessary", he said, "for me to
choose whether using the existing means, agencies and
processes which Congress had provided, I should let the
government fall at once to ruins or whether, availing
myself of the broader powers conferred by the constitution
in cases of insurrection I would make an effort to save it,
with 211 its blessings, for present age and for
"posterity. n26

The most obvious emergency situation is war and of
this the Ameriea Constitution had provided for sternmer

measures such as a general suspension of the writ of

habeas corpus in clause 9 of ‘rticle 1. It is however an
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exclurive executive decicion not subject to review by the
court: {o detexmine vhether Public ©-fety re-uires - pener:l
suspension of the writ 'nd the courts could only decide
whether there had in fuct been m invesion or rebellion
wlthin the me ning of the comstitution, The extent of
Justification of the interference with person:l liberties
and freedom would of course depend on ~nd v.xy with the
seriowmess of the exigency,

It i cler from the foregoing discourse on the
siturtion in the United States thot, smave :e provided for
in the conetitution there in no form:l institution-liz.tion
of erisi: Governwent, that the presidency is = foc~l point
of emergency handling, deriving its power fror the libexal
terms of the constitution and that the courts have played
snd continue to play = key role in gurrding personal
liberties and freedonmz »g-inst undue encro-chment or

curtsilment under the vreiext of an emergenoy,
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CHAPTER THREE

EMERGENCY POWERS UNDER COLONIAL RULE

(1) History of Northern Rhodesia

As was the case with the older nations of
Western Europe and the United States of America
whoide institutions of government we examined in the
Preceeding chapters, the emergency situations that
arose in Zambia (called Northern Rhodesia before
attaining independence in 1964) are products of the
country's history. The socio-political circumstances
prevailing in the country shaped the nature of the
emergency provisions which were embodied in both
the constitution and the other emergency legislations,
4 striking feature of Zambia's history is the fact of
colonialism, As a colony of Britain, Noxrthexn
Rhodesia, as Zambia was then called, was the subject
of British notions of constitutionsalism which were

however smouldered ascordingly to suit the troubled
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conditions of a colony steeped in bitter antagonisms
between the ruling settler-govermment determined to
impose its will and authority on an unwilling native
population and the indigenous Africen populace,
roused to national consciousness and equally determined
to overthrow foreign rule and attain self-rule., It
is in this context that the emergency constitutional
provisions and legislation prevailing in the texrritory
mast be understood. Consequently it is therefore
imperative that we dwell on the history of Zambia
before proceeding to undertske an appraisal of the
effects of the situations that the country expexrienced.
This exercise will form the purview of this chapter.
(ii) Founding of Northern Rhodesia

The enterprise of the British South Africa Company
(the B.S.A. c0,) steered by a known South African
dismond magnate, John Cecil Rhodes, and propelled by
Britain's empire building designs, was instrumental
in the founding of Noxrthern Rhodesia,.1

As the nineteenth Century draw to its close, the

emissaries of the British South Africa Company, which
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by its charter granted in October, 1889, was given
extensive righte to prospect =nd work minerals and
engage in commerce on the territories on both sides of
the Zambezi River, were frantically persuading African
chiefe to the North of the Zambezi to enter into
treaties with the British South Africa Company. In
June, 1690 Lewsnika, the King of the Lozi, signed the
Lochner Treaty which gave B.S..i. Company exolusive
mining snd commercial rights over the whole of his
dominions,’ In June 1898 the Lochner Tresty was
extended by the Lawley Treaty which apert from
repeating the importsnt clsuses of the Lochner Treaty
gave the B.S.A. Company power of administration and
jurisdiction over Lewenik:'s territories in the
North-Western region, The position of the B.S.A.
Company was eventually defined by the British Goverument
in the order-in-council of 1899, Lewanika's territory
was called North-Western Rhodesia while the area from
the Kafue River eastwerds to the border of Nyasalsnd
beceme North-Eastern Rhodesin, Esch of these axre:s
had its own B.S.4i. Company sppointed Administrator who
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wza subjeot to the British ocontrol through the High
Comniseionex, The applionble law, where customary
lew was inspplicable, was to be Fnglish 1&\«.3

The dual zdministrative system whereby North-Iastern
Rhodesir was administered from Fort Jamson ~nd
North-lestern Rhodesic from Kslomo snd then Livingstone
after 1907 waz found to be clumsy =znd oumbersome by
the Bels'e Compeny, Consequently in 1911 the two aress
vere nmslgsmated under one adminiatratim;‘* Noxrthern
Rhodesi: was born under the govern:nce of the B.S.As
Compeny. The powers of Government were vested in a
Company ~dministr:stor -nd - counocil of Company officials
who were ultimstely subject to British control through
# Renident Commissioner.

Until the opening wy of the Copperbelt -t the end
of the 1920s the economy of the country wes basicully
one of rur:l subsistence, The inhzbitints numbered
shbout 3,500 in 1921 «nd more than half of these were
sdministrators or trmders. The cssh economy of the
Furope-n rettlers brought into its web thousonds of
‘fyican workers who were peid very low wagee for
their laboux,
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The discovery of copper deposits on what is now
the copperbelt in the 1920s transformed the hithemto
stagnat economy and socia=economic arrangement of
Northern Rhodesis. Whereas the new copper mines made
the economy of Northern Rhodesiz one of the most
dynamic in the world in terms of percentage growth
there was great imbalsnce asnd unfairness in the
distribution of this wealth, Skilled jobs were the
prerogative of the Furopean miners whilst African
miners undertook unskilled work. The existing social
and economic system imposed restrictions on the
advencement of Afriecan miners end hampered their
oprortunities for higher level of skills. In the
agricultural sector the African farmers were
disoriminated against through a policy of prices and
quotes in which, whilst keeping the domestic price of
crops like maize above the world prices to the benefits
of Europeans farmers, unfairly limited the Africans!
share of the more lucrative local market.

The eoonomic diserimination which the Africans

gsuffered was augmented by restrictions from education,
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social services and a share of political power. There
was no doub’ that under the B.S.i. Company's rule the
interests of the European settlers were paramount.

In 1924 the B.S... Company rule was terminated.
Northern Bhodesia became o British Protectorate. A
typical Crown Colony system of government was instituted.
The government machinery consisted of = Governor, an
Executive Council of senior Government Officisls and
a Legislative, Council of nine officisls members and
five elected unofficial members.

The Governor took the place of the Administrator
under the 1911 Order-in-Council. He was the
Commander-in~Chief of the territory end was established
as the prinecipal imperial officer. Is the territory's
principal officer the Governs® wes therefore given
extraordinczry wide powers whose exercise was made subject
OnlY "eeeseesss to the tenor of any oxders in Council
relating to the territory =nd sseceee ascording to such
jnstructions as may from time to time be given to him
......"6 by Her Mzjesty's Secretary of State. Thus the
Governor held the executive power. Although Executive

Council had been provided for its role was mexrely



advisory to the Governor who was not bound to act as per
advice rendered. In the event of the Governor's
dissgreement with the Executive Council the members of
the Executive Council were entitled to have their

views placed on record, for subsequent transmission

to the Secretary of State.7 This provision was intended
to check arbitrary action by the Governor. It was
thought that this provision would have a restraining
effect on the Govermor's decisions snd that it would
generate rationsl thought.

The Northern Rhodesia (Legislative Council) 1924
vwhich was proclaimed on 8th May 1924 effectively
established the territory's lLegislative Ccmnoil.8
This body was recommended by the Buxton Committee
appointed on 7th March, 1921 by the Secretary of
State to advise on a2 number of matters contained
in the White Settlexrs' petition about the constitutional
future of the territory.’

During the first meeting of the Council, Sir
Henxry Stanley, the first Governor of Northern Rhodesia,
described the stature of the Legislative Council as

followss
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"It is hardly necessary for me to emphasise that a
Council such as ours is not a Parliament in the generally
aocoepted sense of that term. It is constituted on a different
basis, which obviously places the Government in a position to

exeywise effective control. n10

The Legislative Council comprised the Govemmor, and
ex-officio members, officials nominated by the Govemmor, and
elected unofficial members." and in the Cenadi=n Case12 of
1928, it was ruled that the tenure of office of the members of
the legislative Council was during the pleasure of the Crown, or

for 1life as they were sppointed during pleasure.

Although the Legi:lative Couneil had full power and
authority to meke oxdinances "as may be nece:sary for the
adminictretion of justice, the rai-ing of revenue and generally
for the peace and good Government of Northemn Rht:desi.a»","3
the Governor stood cupreme above it since he eould veto the
meking and passage of all such laws., It is perhaps this
elevated ctatus of the Govemmor which prompted Wight to comment
that in the end all the ordinances which were made for the
territories were "enacted by the Governor ... with the advise

and comsent of the
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Legislative Council."14 The arrangement placed the
Governor in the position of & Legislature unto himself,

The combination of exeocutive snd legislative power

in the Governor (to whom the legislature was surbodinated)
who was only responsible to the Seoretary of State
created an sutocratic regime where the Governor was
clothed with wide executive and legislative powers.
The full import of this arrangement will be seen in the
next chapter when we examine the exercise of emergency
powers by the Governor during the colonial era and the
imprint on the new post-Independence Government Systems
left by this Colonial Governmental set-up.

The transformation of Northern Rhodesia into a
British Protectorate did not, ipso facto, cause any
substantizl change in the direction of the country's
affairs, Africans continued to be discriminated ageinst
in all motters ranging from land to wages. The land
policy stopped Africens from settling in the texrritory's
best farming lands (erown land) and were relegated to
the unfertile :f.'eservefs.v3 In the mines the African
mineworkers, continued to be underpaid, to live in
housing unsuitable for permsnent settlement and to

labour without sny guerantee of social security. The



only attempt in the form of the Passfield Memorandum o

of 1930 by the British Government to assert the
paramouncy of :frican interests rem=ined - Jead letter.

The slcw pace of economic =nd soci:l development
for 'fricans conditioned Afric-n responses to colenisl
rule, E®eping for - platform for the =dv:mcement of
their welfe-re «nd the articulation of their griev:nces,
the litercte Africans began forming welfare associations,
the seed from which :fricsn political parties were to
erow in latter yesrs, :fter the experience of the
Mwenzo Welfore 'ssocistion founded in 1912, various
welfapre nssooi-tions sprong up slong the line of rail
between 1929 end 1931.! Unfortunstely although these
welf:re zssocistions did much te bring ifric-n
grievinces to the attention of the government and
to cresz:te sn informed :fric:n opinion they could not
mount effective prolonged =ction sgainst the
government, In the rbsence of remedial action by the
government, the Africen discontent and disillusionment
continued to simmer, fenned in the 1940s by the emergent
nationslism,

*s the new copper mines brought together thousands
of ill-tre~ted ‘fric:n mineworkers, the copperbelt
beg-n emerging =8 the centre of bitter struggle against
settler domination =nd inhumen trestment., In 1935, the
first strike by ‘fricsn mineworkers toock place at Mufulirn,
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Nksnes =nd Roan Antelope mines. At Roen six strikers
vere killed in the claesh with the police. The strike,
though sparked off by = government plan of revising the
assessment of poll tax in favour of rural aress,
crystallised long-stznding ’fricasn dissatisfaction with
living and working conditions and highlighted the
Afriemms? consciousness of thelr common interest. The
strike slso revesled the potential strength of Afwricen
miners and Furopezn miners began to fesr for their jobs.
Inter-rscisl unessiness wes very much in evidence, Vhen
the Africsn Welfare Societies began emerging in the
nining towne they became effective for bringing the
problems of the mining commmities to the »ttention of
the mining compsmies =nd the government. The Velfare
Societies were however handicspped in negotiating
effectively with employers on wages snd terms of
employmsnt, the domain of trzde unionse,

In 1947 the first trode union in Northern Rhodesia
wzs formed by the Shop Assistants =nd by 1948 there were
African Treode Unioms in all the four mines, In 1949
these unions Joined together to form the Northern

Hhodesia African Mine-Workers Union. Other unions were
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formed in the trensportation and building i_mius'l::zr:l.es.18

(iii) The birth of the Federation of Fhodesia and Nyasalend.

The growth and potential strength of African Assooliations
alsarmed the Furopesn settler commmity. By the 1940s
most Furopeans in the country begsn to feel that their
position ocould best be safeguarded through some form of
closer associstion with the self~-governing white regime
of Southern Rhodesia, They argued that this would be

an effective way of stopping Northern Rhodesia from
becoming an Africen controlled territory. The British
Government on the other hend had 211 along resisted
settler pressures for the smalgemation of the two
Fhodesies., However there was support in British
political circles for a federal scheme to encappass

not only Rhodesia but Nyasaland as well. tecordingly the
conservative government which had come to power in
Britain consented, inspite of intense Africen opposition,
to the formation of the Federation of Rhodesis and
Nyasaland. The federation came into existence in

August 1953, \

The Europe=n settler campaign for federation atirred

Africans who had now founded a political party-the
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Northern Rhodesi= Afriecan Congress = to violent opposition
agrinst the federation :nd white dominstion in gener-l,
The ‘frie=ns were too well aware that =ny form of
association with the settlers in Southern Rhodesia would
dzupen prospects for /frican cdvencement in the territory.
They also strongly dédésted the extremely racial and dis-
criminatory policies of their southern neighbour. Thus
the campaign for federation had the effect of rallying
Mricans together in their determined opposition to the
federsl idess end white demination. The tribsl chiefs and
politicians alike protested agsinst the federation and
gave a ringing voice to populaxr fears and discontent on
the issue. The transformetion of the federation of
AMfrican societies into political paxty - Northern Fhodesia
Africsn Congress - in 1948 provided the Africens with an
idesl platform for confrontation with the government.

In 1951 the new party was renamed the Northern Bhodesia
Africen National Congress and the Makerere and London
educated Harry Nkumbula was elected its president, The
congress united the /‘fricans in =2 common opposition to
federation, The Africans were growing impatient with the

Federation. In March 1953 Nkumbula publicly burned the
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British white paper on federation and called for two

dzys of national prayers in Lpril during which no

ifric:ns would go to work. - s the struggle of the

Africens intensified the swakened 'fricsn nation-liom
recuired ~ politiesl party which was more militent than

the ‘fricsn National Congress in its opposition to the
Federztion which haed by now been imposed in 1953 znd in

its demsznd for self rule, Thus when in 1958 Nkumbula
agreed to take part in eleetions based on a new comnstitution
for Northern Rhodesisz, the militants, led by

Kenneth Kaunda, broke away to form a new political

party - the Zambia ifricen Wational Congress (ZINC)

Which was later to become the United National Independence Party

(ONIP) which steered the country to political independence

in 1964.
The events leading to this split-up are worthy recounting
here.19 By s motion of the Legislative Council passed in

December 1956 on account of pressure from the Northern
Bhodesia African National Congress calling for constitutional
changes, it had been arranged that constitutional talks
would commence during the first quarter of 1957 and that

the proposed constitutionsl changes would be released in
1958, 7lthough the Northern Bhodesis Government held tcolks

with the various politicsl parties like the Noxthern Rhodesia



tfricsn Mational Congress, vho represented their views
to the - Government, the constitution which was finally
drawn up and relessed in 1958 did not, in the opinion of
some more militant members of the African nationnlist
movement like the Congress' Secretary General,

Kenneth Keunda (later to become the country's first
President =t independence), reflect the wishes and
aspirations of the ifricans, The constitutional
proposals presented to the legislative Council on 28
March 1958 did not satisfy the Congress' demands for
parity of representation between Africans and Puropeans
in the leglslative Council. Instead thexe was =n
entrenchment of Furopean power. By some complicsted electmwal
arrsngement which provided that some RFuropean candidates
need ’frican electoral support =snd vice versa it was
stipulated that there would be nominated members and
officials,

When the proposals were published ss the Government Vhite
Paper on the new constitution, the Congress rejected the
proposed constitution, However during the Congress
Emergency Conference held in October 1958, Nkumbule, the

Congress President, implored the Congress to co-cperate
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with the Government :nd to accept the proposed constitution
which at that tine provided for eight Africen members of
the lLegislative Council. The more militent members &f
the Congress led by foreceful personalities like

Kenneth Keunds, Simon Kapwepwe, Reuben Kamenga etc., all
of whom were to hold importsnt positions in the future
Government of Independent Zambia, rejected Nkumbula's
moderate views. Consequently the militants broke awsy
from the Congress and on 24 October 1958 proclaimed the
birth of 2 new political party, the Zambia Afriean
National Congress (ZANC), led by Kenneth Keunda. The new
party gained populare support especially in the noxthern
and eastern regions and the copperbelt., The settler
government felt driven to the well by the surging AMrican
nationalism, Thus driven, on 11 March 1959 the Governor
declared = state of emergency in the country. Once the
state of emergency wes declared the Governor invoked the
extraordinary powers granted unto him by Section 4 A (i)
of the Fmergency Powers Ordinsnce, 1948 as amended in
1957 to mcoke regulations to deal with what he considered
to be =n emergency situation or one likely to lead to

to en emergency., He bermed the Zambia African National
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Congress -nd under the suthority of the regul-tions made
g:oled sever:l of its ie:ders, The b-nned purty w.s soon
gucceded by the United Netionsl Independence Party (UNIP).
Unable to oontain :fricsan opposition any longer the
Federstion omme to s shomeful end in 1963, In the
me:ntine after election of October 1962 org=nised on the
besis of the 1962 constitution snd in which UNIP did not
win & large enough majority to form = govermment, 2
government, » coclition of UNIP »nd 'NC was formed snd
the ocountry granted self-grule, Thu electiomns in
Jamapy 1964 gave UNIP ~ decisive viotory and Xeumda
now becsme Prime Miuister of -=n =11 UNIP Govermnment,

On 24 October 1964 the country was granted politic:l
independence :wd on the meme day become » republic with
a Presidentisl system of government, In conclusion it
could be usserted that like most former British colonies
in 'fricn, Zombia wss born in a credle of deep se ted
raoisl antegonisms, =nd =n imposition of a repressive
and disorimin-tory colanisl rule on an unwilling and
resiatsnt indigenous popul=ztion.

It ie this turbulent socio-politicrl ~itmosphere vhich in
our viev psrtly led to the pnsiitutional provision of =

strong Covernor vested with extreordinary constitutional
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power: for stiffling and handliﬁg disturbances agoinet
peace -nd order which were likely and »etu~lly becnme
prev lent in this highcharged politic~l atmosphere.
Nurtured from » position of fea=r with -~ combinatioh of
stubborn determinztion to contain the onslaught of :frican
nationalism and maintsin the status quo of foreign rule,
the powers given to the government were so wide in extent,
discretionary in nature and indiscriminctely used that
the country can be s2id to heve hed heavy doses of
authoritsrien rule. In the following section we shall
show how these powers were formilated =nd applied by the

colonial governments,

Emergency Powers during $he Colonial Period.

During the colonial times there were three pieces of
legislation in Northern Ehodesia intended to deal with
full political emergency situations. There were the
Emergency Powers Order in council 1939-61 which applied to
other British colonies in ’frice and isia =s well, the
Emergency Powers Ordinancezgnd the Preservation of Public

Security Ordin~nce 1960.21
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Manner of Formulation of Emergency Legislation

The Fmergeney Orders in Counocil 1939-61

The emergency powers orders in council gave authority

to the Governor, the principal officer of government in
the colony to declare, if he was satisfied that a public
emergency existed, that the provisions of the
order-in-council should come intéd operation in the whole
or part of the territory of Northern Rhodesia. The
declaration was made by formal declaration and it was left
to the Governor's unchallengesble discretion to determine
when o public emergency justifying invocation of the
diseretionsry and wide power granted wnto him by the

order should exist. In short the determination of the
existence of a public emergency depended upon the Governor's

subjective satisfaction.

Once a state of emergency was proclaimed and the
order—in-council brought into operation, the Governox
would then meke any kinds of regulations which to him
appeared necessary or expedient for security, public
safety, the maintensnce of public order, the defence of

the territory, the suppression of mutiny rebellion ox
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riot =nd for mainteining essential supplies and sexvices
to commnity. One pertinent observation here is this
that these regulations could and did in faet, authorise
the detention of persons without trial, the arbitraxy
apprehension /ﬁishment of persons offerding against
these regulations and other affronts sgainst fundamental

rights and freedoms of the individuals,

The full impact of this provision of excessive powers of
restriction of persons to the colonial executive was

felt in the case of Ex Parte Mwenxg,zg discussed at length

in the next section. Mr. Mwenya was a nstive of Northern
Rhodesia. He suffered two restriction orders made by the
Governor of Northern Rhodesia in accordance with the
powers granted to him by the Emergency Regulations, 1956,
of Northern Bhodesia. TUpon his restriction, to the rural
district of lMporokoso in rursl Northern Rhodesia, he
spplied for a Writ of Habeas Corpus fo the English
Divisionzl Court directed to the Secretixry of State for
the colonies, the Governor of Northern Rhodesia, and the
Commissioner for liporokoso District wn the grounds that
he had unlawfully been detsined =nd therefore sought to be

rele.sed,s 8 we indiccted ecxlier on in this



"67-

thesis, the Seoretary of State was supposed to have
control over the colonial executive and the legislative
powers of the Governor—in-council by virture of the
requirement of his approval or conssnt to certain

legislative or executive mattex.

Amongst other issues, the Court was now asked to decide
if =n English Court had jurisdiction to issue the writ

of Habeas Corpus to persons like the Governor and District
Commissioners in a Protectorate., An affirmative answer
to the question would somewhat weaken ox 1limit the
authority or independence of sction of these colonial
executive whilst a negative reply would assert their
power snd independence of action and by implication
therefore weaken the position of the colonial subjects

restricted by the colonial exeocutives,

The Court ruled that =n English Court could not issue

a Weit of Habeas Corpus to the Governor or Commissioner
in a 'foreign territory' like a Protectorate. The
authority and independence of the Governor's powers was
affirmed snd by reverse implication the protection of the

colonial subjects weakened.
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an unfortunate characteristic of these extreordinaxry
powers granted to the Governor was that unlike the Roman
dictatorship which was limited in duration {t0 six months
or the one month maximum limitstion provided in the

British Buexgency Powers ot of 1920 these extraordinary

powers, once in foxrce, continued indefinitely until

the Governor, by another proclamation, ordered that they
cease to operate, In this respect this legislative
provision resembled article 48 of the German Republic
(1919-1933) discussed earlier on. Vis z vis these wide
powers of the colonial executive the efficasy of judicisl
control as a check on executive action was weakened by
the faot that the powers granted were widely discretionary
in nature and therefore generally not subject to judicinl
determination. Moreover in the context of the
superstructure of Colonial politics which were conducted
along racial lines, it would seem that the colonial
judiciary which was regarded as a sister institution

to the Executive, lacked the ecourage to stubbornly
challenge executive actions backed by wide discretionary

executive authority.



- 49 -

The Emergency Powers Ordinance 1948.

The BEnergency Powers Ordinance 1948 contained pmovisions
similar to the orders in council, Section (1) of the
Ordinance read "if at asny time it appears to the
Governor that any action has been taken or is immediately
threatened by any persone or body of persons of such a
nature or on so extensive a seale as to be likely to endanger |
public safety or to deprive the commmity, or any
substantial portion of the commmity, of any of the
essentials of life, the Governor may by proclamation in
the Gazette, declare that sz state of emergency exists
in the territory or any portion thereof, ¥here upon the
provisions contained in this Ordinance shall immediately
come into force." Section 3 of the Ordinance authorised
the Governor or "any person duly suthorised by him,"
once a state of emergency had been declared to:
1. assume and regulate
(2) 211 means of commmicatéon and transport,
all fuel, buildings, plant and materials

necessary to the working of the same
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(b) =all food abd liquor supplies wznd a1l

neocessaries
(o) 211 electric, water and other stations

(@) 21l arms, anmmition and explosives
2., to regulate and control the price which may
be charged by traders for necessaries which

shall include clothing, fuel and foods

3, to tzke any other measures which he deems
essential to the public safety and the life
of the commmity">’
tlso worthy noting in our examination of this
ordinsnce is the provision in section 4 that the
Governor could make and publish regulations and
issue orders and instructions for the purpose of
exercising the powers confered on him by the
ordinance and that these ocould be issued or given by
merely proclaiming them orally or affixing them to

public buildings) Section 5 of the ordinance went as
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far as providing an indemity to person who could other
wise be liable to a suilt or action in respect of any aot
done under lawful direction and amthority of the

ordinance,

The Preservation of the Public Security Ordinance, 1960,

The invocation of the Preservation of Public Security
ordinance 1960 was contingent upon the declaration by
the Governor of the existence of a situation which, if
it is allowed to continue, may lead to a state of public
emergency pursuent to paragraph (b) of subsection (1)

of seotion 29 of the constitution. Thus unlike the

Emergency Powers Ordinsnce which operated during a full
emergency, the Preservation of Public Security Ordiﬁance
came into operation during a2 state of 2 semi-emergency,
usuzlly prior to or soon after a full emergency.

section 8 of the Preservation of Public Security
Ordinance, 1960.repeated the Emergency Powers Ordinence,
1948, Under the ordinance the Governox was vested with
wide powers to regulate many aspeots of commmity

1ike and venture into sacred areas of human rights and
freedom. In particular he was authorised to do the

followjng:24



-~ 72 -

(2) To make provision for the prohibition of the
publication and dissemination of matter prejudicial
to public security.

(b) To mske provision for the prohibition,/restriction
snd control of assemblies.

(¢) To make provision for the prohibition/restriction
and control of residence movement and tramsport of
persons, the possession acquisition use and
transport of rowsble property and the entry to,
egress from occupation asnd use of immovable
propexrty.

(d) To make provision for the regulation/control and
maintenance of supplies and services,

(e) To make provision for end suthorise the doing of
such other things =s appear to him to be strictly
required by the exigencies of the situation.

(£f) To meke provision for the detentian/;:rsms.

(g) To make provision for compulsory work and service
rendering,

(h) To make provision for suspending the operstion of

any law other than zn enactment of the Federal
Tegislature or an imperisl enactment which is
paramount over any Legislation which may be

enacted by the Legislative Council.
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The breadth of the foregoing powers grented to the Governor
(President after independence) is made glaringly evident by the
fact that the Preservation of Public Security regulations made
under the authority of this Act run into fourty-six pages of
print, out of which nearly twelve pages are devoted to regulations
on the detention of persons.

In eddition to the foregoing statutes whioh came into
operation during a full emergency or semi-emergency there vere
also other statutes which made inroads into the-liberties and
freedoms of the individual and operated during ﬁomal times a8
well, Notsble among these were the Penal Code, Chapter 76 of thé
Laws of Northern Rhodesia and Sedition Act whose msnher and extent
of application by the colonial authorities in their efforts to arres
the rising African nationalist t.ide is disoussed in the next

seotion,

Neture and Application of Emergency Powers
It is clear from the foregoing statement of the manner of

formlation of colonial emergency legsilation that the declaration
of a state of a full or semi-emergency was a matter for

subjective determination by the Governor. It was up to the
Governor slone to determine when sn emergency should be declered

to exist and this discretion oould not be questioned in a Court
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of Law., The constitutional povision for a subsequent approval of
the proclamation by a resolution of Legislative Assembly within
five days (Article 29 (2) ) while theoretically a check upon the
power of the Governor was never a practical deterrent since it was
in practice highly improbable that a parliament subservient to the
Governer, =nd perhaps sharing his anxieties could disapprove the
action tsken by the Governor. It is therefore not far fetched a
conclusion to suggest, in this respect, that %o position of the
Governor was similar to that of the Presider! »f the Germany
Republic (1919-1933) ss laid down in article 48 of the Germany
Republio., Thus as was the case in the Germany Republic, in the
absence of prior positive approval by parliament ol the intended
proclamation of the emergency, e Governor was not restrained,

in a practical sense in his exercise of the power to proclain

a state of emergency in the eleoctric atmosphere of opposition

to colonial rule by the nationalist movement. What was there to
stop the hard pushed Governor from proclaiming a state of
emergency srbitrarily in order to avail himself of the
extraordinary powers available to him under the emergency statutes?
The presence of the legislative Council as a watchdog institution
was superficisl because apart from the negative observation made
above in relation to this institution the Governor had authority,
under the constitution to dissolve parliament. With the dissolution

of parliesment would therefore orumble the illusion of parliament
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as - watchdog institution on the Governorts powers, The Govcrnor
could now ~ot  rbitrarily if he wished without any practical or
theoretical restraints. Vhat better possibility for = dietstorship
could there be? Whereas this dictavorizl possibility mey not be
availed to by a well-disposed Governor, this is no assuranee that
an ill-disposed person would not do the same once he found himself
in this situation. As Rosaiter correctly point out "power is one
thing in the possession of good men and another in the grasp of
evil men", The experience of Germany under article 48 in this
respect is too telling to be lightly ignored., In faet a near
prr~llel was to be found in the action of the Pritish Colonial

Governors in Britain African Colonies,

In his article on emergency legislation in the commonwealth
D.C. Holl:.’ stated that between 1946 and 1960 above there had been
made twenty-nine proclamztions of emergency in different parts of
the ’British Colonizl }E:mpire.25 In the African atmosphere where,
in the words of McAuslam in his ocommentary in 1964 on the
Republican constitution of Tanganyika "the whole tradition of
colonial government was autocratic snd carried with it a dislike
of opposition of any sort and a willingness to override, disregard
or -mend the law, where necesssry to suit its own convenience"26

it cannot be argued that all these proclamations were made in

good faith or purely on grounds of public security or safety.
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The regulations made under the suthority of the emergency
legislation and at the pleasure of the Governor did, smong othexr
evils, authorise erbitrary srrests and detentions., Naturally in
the oharged political atmosphere of the struggle for political
independence by the African nationalists the toll could not be
anything but high. Foﬁ instznce in the case of Nyasaland, now
called Malawi, the Delvin Commissioners appointed by the British
Government to inquire into the politicel disturbences of 1959 to
1960 sadly reported that during the emergency which subsisted
from 1959 to 1960 about 1,000 persons were detained, most of them
on .cre suspiecions of subversion. 21 The Delvin“Commission also
found that these detenkions were effected through arbitrary and
wnlawful arrests usually involving more force than necessary and
denial oi . right to be informed of the reason for arrest.zs
4 situation arose in Northern Rhodesia in 1959 which the Governor
exploited to invoke the extraordinary powers granted to him in

1957 by virtue of the Emergency Powers Ordinance, 1948 as e

amended in 1957. Under this amendment the Governor had been
given powers to make regulations to deal with a situation which,
whilst not amounting to an emergency,' could in his opinion lead
to one if allowed to continue. The Governor used the pretext of
an alleged plot by the nationalists to murder Europeans to isswe
regulations authorising the restriction of persons in cerxrtain
ciroumstances and then restricted the leaders of the Zambia

Africsn National Congress who were against the elections due to
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be held under a new constitution unilaterzlly made for the
territory by the colonial Government,

Further under the authbority of the same regulations, the

Safety of Elections and Public Safety R ations, 1 29 5

competent authority" (that ie the Governor and his Provincial
Commissioners) or a District Commissioner or a Police Officer
at or above the rank of seistant Superintendent hzd power to
prohibit the holding in any area of a Public ilceting or
Procession if he was satisfied that this woulc lead %o a breach
of the peace or order, and that it would also affect the conduct
of elections. As if this was not enough travesity =gainst the
people's freedoms, the police officers and other administrative
officers were given wide and arbitrary powers of arrests they
were empowerdd to arrest without warrent any person guilty of
or reasonably suspected of being guilty of an offence against
the regulations. Wide Powers of search were also given to the

Police. 30

Granted these wide powers to aot arbitrarily, the authorities
ruthlessly acted against the nationalists agitating against the
eleotions. Unfortunately and much to the anger of the colonial
authorities, the brutal action of the authorities, far from
quietening the netionalists, had the effect of making them more
incensed in their opposition and resistance to ocolonial rule.

Desperate, the authorities left no stone unturned. Their



- T8 -

provisions for axrbitrary powers under the emergency regulations
were supplemented by the resorting to the law of criminal
sedition and, in case of the freedom of expression, the law of

sedition was used to drive the death-naill into it.

Not long, in 1959, the Government acted against Mainza Chona
the then Seoretary of the United National Tndependence Party
(UNIP) which had succeeded Zambia African National Congress, the
political party which had violently opposed the elections under
the 1959 constitution. According to this case, R,V. Chona,31
in his capacity as an oificer of this political party, Chona
issued a dooument, styled a press statement, which, inter alia
set out to show the evils of colonial rule. The ciroular read

"Those of you who have attended the courts while
trying your political colleagues must have the

same impression as myself, i.e. that the oourts

are here to rubber stamp oppression and to

administer mock Justice. As for the Native Courts,
all of you must have got the impression that they have
been reorganised to jail any African that the
Government Administration Officials want to be

jailed, whether he has committed an offence or not",.

Reacting to the foregoing, the colonial authorities charged Chona
with the offence of publishing "seditious publication contrary to
Seetion 53 of the Penal Code, In his defence the acoused argued
that the above words were not "seditious intention" as defined by

the Pensl Code., He stated that hie statements were merely intended
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to highlight the errors in the government or conditions of the
territory as by law established, or in the administration of
Justice and that this was done in order to persuade the
inhsbitants of the territory to redress the situation by lawful
means, The answer of the High Court of Ngrthern Rhodesia to
these submiassions did nbt fail to show the judiciaxy!'s
sensitivity to the disturbed political climate of the cowntry,
and in the end, to uphold the will of the colonial government
even if it meant compromising the law of sedition as understood

and practiced in the mother country, Britain,

Entitling itself to take judicial notice of the situation

prevailing in the territory, the Court asserted that the
"geditious intention" associated with the publication of the
accussed's statements should be abstracted from the outbreak
of pelitically motivated violence which reigned in the territory
“ fpom 1959 to 1961, Many members of UNIP had been convicted by
the Courts or restricted to certain parts of the country for
alleged acts of vitlence. - With.this hinde sight the Court ruled
that "When the statemext was writuven it was a seditious publication
because it intended to bring into hatred or contempt, and to excite

.disaffection against the administration of justice in the

territory for the purpose of propagating the policy of UNIP“.33

Unfortunately this judgement of the High Couxt of Northern
Rhodesia sharply ocontrasts with the ruling of the English Court
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in an earlier and less favoursble case of R.V. Burne and othors.34

In this case the accused were members of the Social Democratic
Federation charged with the offence of uttering seditious words
b}f denouncing the House of Commons. They stated that the House
nyas composed of capitalists who had fattened upon the labour

of the working men ... and sdded that" to hang these would be

to waste good rope and as no good 40 the people was to be
expected from the representatives there mist be a revolution to
slter the present state of effairs".”” The epplicshle law,

i,e. the English law of criminal sedition as found in leading
authorities like Stephen's Digest on the oriminal law is the

ceme as that found in the then Penal Code of Northern Rhodesia.
Whilst it was admitted by the Jury that the words used by the
aocused were "inflamatory", the accused were soquitted of the
charge. Yet there was in this case more likelihood, than in

the Chona Case where contrary decision was reached, that such
words could positively excite disaffection or bring hatred on
members of the House of Commons. Above all the accused expressly
advocated "revolution" the harbinger of blood, as a way of changing t
status ouo, something which was not suggested in the Chona Case.
Where then was the sense of justice of the High Court of Northern
Rhodesia? What was its notion or source of #he law of sedition and
how fer was this a disinterested or non-partiean notion? The
attempted auswer to these questions which was given in another

Northern Rhodesia case of Buchaman V.R.Z’6 clearly shows that as and
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when it suited them or suited the desires of their politieal
authorities the colonial Courts dwere willing to meke subtle
distinctions with Fnglish precedents and apply a law which

they found suitable,

In Buchamsn V.R. the appdlant had been convicted of
publishing a seditious publication in contravention of the
Penal Code. ®he had published a sheet celled "Gothic Review"
whose theme, abstracted from the title "Emergency Regulations
For Whom?", was that the Government of Noxrthern Rhodesia was
mistaken in using Emergency Regulations to stop oritiocisms of
what was wrong in the territory. The question which fwll to be
considered was whether the publication amounted to a "seditious
publication", Affirming the rule laid down in Wallace Johnson V
The MW the court reiterated that although the elements of
ngeaitious intentions" undexr the Northern Ehodesia Penzl Code
corresponded closely to the intention of Common Law38, "it is
in the criminal code (of Northern Rhodesia) ...and not, in
English or Scottish cases that the law of sedition for the colony
is to be found"., 1In the absence of any convineing reasons to
support this distinction one is left with the impression that this
was a statement of interested expediency and duplicity on the
part of the Court to give itself the latitude of choice i¥®
needed to pander to the will of the colonial authorities in the

politically-cherged atmosphere of Northern Rhodesia. After all,
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their record had already shown thst vhen it came to such
politically sensitive cases, the colonial courts were genexrally

jinclined to uphold the stand or acte of the Government.

There is slso a pertinent suggestion from the other leading
cases decided during the colonial period that as a protection
against arbitrary detention the writ of habeas ooxpus, duped
nthe greatest of all monuments of Mmglo-fmerican 1liberty" by
B.S. Cerwin,>? became a subject of long-drawn battles. Could
the Fnglish Courts issue the writ of habeas coxpus in respect
of a person detained or restricted in a protectorate and, in
any case, could the writ be used by a British protected person
to chellenge the sbuse of power by the colonial government in
the field of personsl liberties? And how far oould the Secretary
of State control the sotions of the Governor under the cons

constitutional arrengement of the protectorate?

The foregoing questions received exhaustive fudicial

attention in the lendmerk cese of Ex Parte M~,renv:v.40 Tn this
case, who::;a facts we have already cited in this thesis but find
necessaxry to recount here again, the applic-nt, who w=28 a native
of the Protectorcte of Northern Rhodesia, suffered two
restricted orders made by the Governor of Northern Rhodesia in
accordance with the powers granted to him by the Emergency
Regulations, 1956 of Northern Rhodesia., He was restricted to

the district of Mporokoso in yursl Northexrn Rhodesia. He applied

for a writ of habeas corpus to the English Divisional Court
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directed to the Secretary of State for the colonies, the Governor
of Northern Rhodesia, and Commissioner for Mporokoso Distriect on
the ground that he had umlawfully been detained and therefore
sought to be released. As we have explzined earlier in this thesis,
under the conditution of the Protectorate of Northern Rhodesis,

the Secretary of State had wide powers to control the executive and
legislative povers of the Governor—in-Council or the Governor through
the requirement of his approval or consent to certain leglslative
or executive matters, Hovever, the specifioc emergency legislation
under +hich the restriction order against the applicant had been
effected did not require the approval or consent of the Secretary

of State and he did not take part in the detention.

In considering this case the Court was called upon to resolve

the following key issuess-

(1)  vhether an English Court had jurisdiction to issue the writ
of harbeas corpus to persons like the Governor and Distriot

Commissioners in a Protectorate;

(11) vhether the Secretary of State possessed, by the fact of his
constitutional position, sufficient custody of the spplicant

to be amenable to the writ.

(2) JURISDICTION OF AN ENGLISH COURT
The applicant argued that there was a duty on the part of

the Crown to safeguard the liberty of all subjects within
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the realm, and that in principle the writ could issue
wherever there had been an unlawful act by a servant of the
Grown, "for if Her Majesty may not enquire why someone
entitled to her protection is unlawfully detained then that

protection is endangered".

The Attorney General, relying on past suthorities, answered
that Northern Rhodesia, being a Protectorate and not a
Colony, was not a part of Her Majesty's dominions in the
territorial sense and that therefore acocording to the
Foreign Jurisdiction Act, 1890, it was a foreign territory
in which Her Majesty exercised power and jurisdiction by
treaty, grant, usage etc. Farlier authorities supported
this view. Thus whilst in the case of Ex Parte Anderson
decided in 1861 an English Court issued the writ to the
County of York in Canada vhich was part of the Queen's
dominions, the judgement in the case of Ex Parte Se_l‘:_go_u_xe41
rejected an application for a writ of habeas corpus on the
ground that the writ applied "only to the territorial
dominions of the Crown" and not to Protectorates like
Beochusnaland which were not part of His Majesty's dominions,
Tt was further contended, as it had been done in Ex Parte
Mwenya., that in faot the Courts of Law established by the
Protectoratets constitution had jurisdiction to deal with
the issue of the legality of the detention and that
therefore by Section 1 of the Hazbeas Corpus Act, 1862, the yrit

could not issue,
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Although the issue was essentially srgued on the basis

of the concept of sovereignty and itas implications that
there was no complete sovereignty in the Protectorate where
gome other "competing sovereignty" abound, the Divisional
Court which decided on Ex Parte Mwenya continued the trend of

the old suthorities,

THE POSITION OF THE SECRETARY OF STATE

Under the Provisions of the Orders-in~-Council and the Royal
instructions the Secretary of State was vested with some
power and de facto control over many activities of the
Governor. This provision was now used by the applicant

in Ex Parte Mwenya to argue that the Secretary of State
could control the exercise of power of the Governmor vis a
vis the colonial inhabitants and that therefore he had
sufficient oustody of the applicant to be amenable to the
writ., The Seoretary of State swore that his oonstitutional
position in the Protectorate vias only advisory, i.e. to advise
Her Majesty on matters relating to the exercise of her
jurisdioction and powers in the territory. Possession of any
power to order the Governor to pevoke the restriction order

was denied by the Secretaxry of State, a oontention which was

upheld by the Court through Parker C.J.

Dissatisfied with the judgwent. of the Divisional Court of
Appeal, Lord Evershed, M.R. r&emed the decision of the

pivisional Court with the following brilliasnt wordss
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"But, as it seems to me, if upon a proper investigation of the
facts, it appears that the internal governance of Northemmn
Bhodesia is in legal effect indistinguishsble from that of a
British Colony or a country acquired by concuest, then in
conformity with the nature of the writ ... I see for my part
no reason for denying jurisdioction on the Court ... if the
fact is that the power and jurisdiction of the Crown vig—a~vis
Northexrn Rhodesia is no writ different from that exercised in
a "colony" or "dominion" then in my view, there is nothing
historically oxr logically, which bars the making of an order

of hsgbeas ow".l"z

whilst this turn of events could be said to confirm the view
from some academic quarters that the oitizens of the territories
were accorded protection of their personal liberties to

almost the same degree as the people of England since they
also enjoyed entitlement to the writ of habeas oorpus, it

ig important to kmow from the arguments advanced against this
view in the Divisional Court that the writ was not an automatio
provision but a subject of great and longdrawn contraversy

in which the colonial government showed its hostility to this
extention of the writ., In this atmosphere of express state

of government hostility 4o such an important protection like

habeas corpus it took a rare act of courage, usually lacking
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among colonial Judges, to adjudicate for the writ and

probably this needed a more safe moment or time to do so.

Further, as Dr Zimba aptly obperves, the issue is further
left begging by the unfortunate fact that "this case came
up for decision rather late (i.e. 1959) when the British
Colonial era in Afriea was coming to an end (five years
before Zambis attained independence)".*> Tt 1s perhaps

not idle speculation to infer that the décision was

probably made with an awareness of the impending demise of
the colonial institution or that colonial self interest
could not, as shown by previous decided authorities in which
a contrary position was upheld, allow this type of decision
to be made much earlier in the history of British Colonialism
or at any rate, not until the afternoon of British Colonial

interest.,

The foregoing discouxrse on the colonial record of emergency
powers and infringements of personal liberties and freedoms
under the cloak of preservation of public security and
order is a dismsl record of arbitrary use of powers of
control, arrests and detentions of the indigenous population
by an unsure administration determined to maintain itself in
power despite fierce opposition snd resistance from the
majority of the subjects of its rule., What is particularly
unfortunate about the colonial situation is that the powers

given to the Executive through the office of the Governor



and supposedly to hendle orisis in emergency situations were
80 wide in extent and discretionary in nature that attempts
by aggrieved persons to assert their personal liberties and
freedoms or to defend themselves against executive
encroachments on their freedoms could not but fall. 2
constitutional dictatorship had come to stsy. The absence of
a code or bill of fundamental rights under the colonial
system made the position of the governor even more precarious
because whereas in case of older demooracies like Britain with
long histories of nationhood, constitutionalism end demooratic
rractice the ordinary law seoured fundamental freedoms for the
citizens the ordinaxry law could not, as we have proved in

our analysis of the Chona and Buchaman cases, be so effective
in the colonial atmosphere charged with grave politiecal and
racial antagonisms and frictions. Egqually ineffective was

the British Government guaxrdismnship of African interests,
through authorities like the Secretary of State with some
controlling jurisdiction over the activities of the colonial
authorities and institutions. In the latter part of this
chapter we have shown that th: position of guerdisn authorities
like the Secoretary of State was rather shaky and questionable
in law as deterrent against the infringement of the personal
liberties of the disaffedéed indigenous people struggling

to rid themselves of colonial oppression. The reports of

various ocommissions of inguiry sent by the British Government
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to study, post-humously, various incidents of disturbances
in the colony such as the UNIP-organised political agitations
of 1959 revealed that being territorially distanced from its
African colony, the British Government did not usually know
or detect the excess of the colonial authorities in time,
leaving the way open for sny insuffieiently restrained ox

monitored colonisl dictatorship.
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THE DECL:RATION OF ANY EMERGENCY DURING THE POST-
INDEPENDENCE ERA

(1) Succession and Adaptation of the Colonial Pmergency
Legislztion
In the preceding Chapter we have examined the manner of

formulation, extent and uce of emergency powers during the
colonial rule in NHoxthern RBhodevie, This colonial background
is very useful because it explains, to a rubstantial degree,
the formulation and practice of emergency powers adopted at

independence by many former Britich dependencier like Zambia,

Wwhilst independence in 1964 entailed change: of administrative
perconnel and, to a substantial degree, in the liberalization
of the government sdministration, abelition of racial
discrimination etc, Zambiat's attainment of political
incependence did not csuse = structural or revolutionary change
in the existing sy-tem or 2:chinery of government, let alone the
rocio-econonic base, The institutions of government,
vduinistrative practices and procedures genexelly remained
unchangeds The Fresiaent succeeded the colonial Governor
while the Cabinet became heir to the Executive Council and on
the aches of the Legisla:ive Council emerged the National
Assembly. In the recla of emergency powers the Governox

passed on to the Presideat
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and the new administration of the nationzlists inherited
the sttitudes and practices of the colonial government

tovards the protection of personal liberties and freedoms,

This is however not to say that nothing chenged in the

nature snd aprlication of emergency powers after the
attainment of political independence, In some cases the

new Imdependence Government mede certain salient innovations
and cheonges to the Colonial Govermment's conception and manner
of applicetion of emergency powers, In this Chapter we

shall exsmine the succession and adaptation »f the colonial

emergency legislation in thepost-independence era.

L

In 1964 the African nationalists inherited a tradition of
colonial government which was to a lapge messure, despotic,
disliked opposition and showed a willingness to trampel
upon fundamental liberties in order to perpetuate itself
in power. This system of government had been ruthlessly
condemned and violently opposed by the nationslists during

the struggle for independence,

Hovever when these same nationalists came into power they
adjusted their views on the issues of emergency powers and
personal liberties and freedoms, The old arguments in
favour of extre-ordinary powers during sn emexrgency and
sbridgement of individuals liberties, which have been
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outlined at the beginning of this work, were revived and
used as a legitimate justification for authoriterisn rule,
It was for instance argued that a much stronger executive
was more required in the new nation which not only lacked
a long tradition of nstionhood but comprised antagonistic
tribes or ethnic groups, lest the nation extinguished
itself in fraptrieidsl war. The Congo Civil Var of the
sixties was quickly cited as an example of what could
befall a young weak nation which allowed itself to be
engulfed in a bloody turmoil, Spesking during the second
reading of the Preservation of Public Security bill in the
Northern Rhodesia colonial legislative council on 26
January 1960, only four years before the attainment of
political independence, Mr Burney, M.P, for Ndola
Constituency had this to sgy: "We have had several
experience in this Texritory of political leaders so
inciting their followers that intimidation is practised and
that the ordinary rule of law is threatened. The main
argument we have from the Hon., Gentlemen, opposite for
Eastexrn Rural =nd estern Rural is that the Governmment
should try to use the normal laws of the land and not

exceptional powers. I submit that this Government is not



-97 -

in a position to be able to do that because the conditions
under vhich that is possible namely a closely govermed

country anl - closely knit country, just do not apply htn.'e".‘l

Advocating for autocretic powers, the Hon, Member of Parliament

addeds

"The Government in my view has the overriding responsibility
for seeing that law and order is at all times maintained and
that, if the circumstances in this large and very thinly
populated country axe such that they cammot apply the

normal processes of the ilaw, then we must have regard to

2
somewhat more autooratic or dictetorial processes',

When their time came the new leaders of Zambia added that
being surrounded by hostile white regimes of Rhodesia and
Apartheid South Africa to the South, the Portuguese colonies
of Mozambique and Angola to the South~East and West
respectively, Zambia was open to enemy infiltration from
these unfriendly regimes and therefore needed a powerful
unified executive which could move with relative essy in
the ever—present emergency situstion., In a ooncise citation
of the foregoing arguments Babu4 writes that this
suthoritarianism was justified in the early days of
independence on two grounds: "Firstly, since most countries

attained independence at different times those that got
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theirs earlier were confronted with the possibility of
imperialist agents being infiltrated into their countries
from neishbouring countries which were not yet independent,
The ordinary process of the law was eonsidered too
cumbersome to deal effectively with such emergency
situation, sirce agents could freely enter any one of the
independent countries with legitimate travel doouments and
without breaking any laws of the country concerned. [t the
same tine te police force was largely composed of foreign
excolonial officers, some of whom were not too happy cbout

5 The powers to detaim people were

our independence,"
therefore necessary to defend the young state before the
damage was done,

n"Secondly, "Babu srgues ong "since eolonial rule wes
notorious for its 'divide and rule' policies and {tribal
loyelties, which had been deliberately encouraged by
colonialists, threatened the peaceful evolution of a
homogeneous nation and therefore it was felt necessary for

a young state to arm itself with sufficient pre-emptive

powers to forestall any such disruptive development".6

Ironically the colonial suthorities had also Justified
emergency declarations and legislation on the basis of
vhat they saw as disruptive developments in the territory

calling for extraordinaxry powers on thepart of the
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government, Moving a motion for the Emergency Power:
(rmendment) Bill, 1959 which sought to extend the emergency
declarcd on 11th March 1959 (during the height of the
nationslist struggle) for amother six months Mr, Nray,
Northern Rhodesia Government's Chief Secwetary said:

nT think th:t in this country and in many others thexe

have been developments which meke it essential that the

law shall be strong enough to defeat acts or plammed
campeigne of wiolence or other undesirable sectivities

at = stage befcre they become full-blown emergencies"7.
Tn the same debzte, the Acting Chief Secretary,

Mr. Nicholson, went as far es slleging that "a laree
proportion of the people of this Territory are very
susceptible to the malign influence of the many gelf
styled leaders and agitators who conduct a continuous

campaign of vilifications and 1:11'11;:m1ths".8

One other view in support of the inheritance by the
nationzlist lesders of extraordinary powers is the one
which Nwabueze states in - his -~discussion of the Africen
Executive Presidency namely, that the practice "gocords
with African political experience during the solonial

9

era",’” "In that experience", observes Nwebeuze "the
Covernor was the dominant political figure, epitomising
the sort of strong, authoritarian end irresponsible
executive incarnated by the medieval Furopesn Mornarch

Commsnder-in~Chief, sole executive and legislator he -
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was empowered to exercise all sush powers and jurisdiction
as Her Majesty had or may have within the territory,

and to that end to take or cause to taken all such measures
end to do or c-used to be done all such matters and things
therein as are in law =nd a8 in the interest of H.M,
service he may think expadient".m‘ The ncw rulers coveted
these discretion:ry powers of governmentd After »11,

apart from being effective weapons against nationsl or
political foes, did not these powers symbolise the acme

of personcl prwer and uthority?

Tt was in these ciroumst-nces of the foregoing arguments
end coneideration that extraordinary emergency powers were
perpetusted snd promulgamated in the post—~independence exa,

at the expense of fundrmental rights and freedons.

(11) Mommer of Formulation of Emergency Powexrs
In the preceding Chepter we have mentioned that there

were three pieces of legislation which formed the basie
of, and governed, the exsmcise of emergency powers and

that these wers the Emergency Pwers Oxder~in-Council 1939-61,

the BEmergency Ordinance 1948 and the Preservation of Public
Security Ordinance, 1960,

Upon Zambia's atteinment of independence in 1964, the
WWMerincmilmtmimtedbya
provision in the Zambia Ihdependence Ordex 1964 which
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stipulated that the order in council should "cease to have
effeot as paxrt of the Law of Zeun‘bia".11 The Emergency
Powers Ordinsnce was slso revoked at independence and
replaced by theEmergency Powers Act, 196412 vhich came
into force on the eve of Zambia's independence, However,
the Preservation of Public Security Ordinance continued
into force after independence although it was now renamed

the Preservation of Public Security Act.“3

The sine qua non for the invocation of the Acts is the
existence of a state of emergency declared undex the
relevant provisions of the constitution by the P:reas:!.den‘l:.14
This provision empowers the President to declare by

proclamation published in the Gazette thats

(a) A State of public emergency existsj or
(b) A situation exists which if it is allowed to
continue may lead to a state of public emergenoy15

(i.e. semi-emergency)

Under the independence comstitution the dedlaration of
an emergency or semi-emergenoy required to be spproved by
the National Assembly within five days. The independence
constitution also had provided that the continuation of
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deolaration of an emergency; full oxr semij would require

to be sanctioned by the National Assembly every six months,

Except for a Presidential pronouncement in 1976 at the
height of the Civil War in Angola to the effect that a
state of public emergency existed,16 a pronouncement which
does not seem to have had any legal force, as the formalities
attendant upon the deglaration of a full emergency were

not done, there has been no declsration of a full emergency
in Zambia to bring the Emergency Powsrs Aot into force.

The full import of Emergency Powers has therefore been
brought to bear through the Presexrvation of the Public
Security Aot whioh comes into force upon the deolaration

of a semi-emergency. By force of the Zambia Independence
Order, the state of semi-emergency which was declared by
the colonial Government in July, 1964 during the period

of the Lumpa Church disturbances, discussed in detail
hereinbafore.” wag ocontinued in force after independence
TUndex the provisions of the Preservation Public Security
Act which comes into force during a state of semi~-
emergency the President is granted wide discretionary
power to act on matters which mostly affect the personal
liberties of the citizens., Amongst other things he is

empowered, in order to preserve public security, to do
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the followings 18

(a) to mske provision for the prohibition of the publication
and dissemination of any mstter which, in his

opimion, is prejudicial to public securitys

(b) to mske provision for the prohibition, restrictions

and control of assembliesj

(c) to mske provision for the restriction, prohibitiocns
and control of residence and movement, and possession,

acquisition or sue of property.

Above all, he may make regulatiomns to provide for the
detention of porsons19 and he may "meke provision for,
and suthorise the doing of such other things es appear
4o him to be strictly required by the exigencies of the

gituation in Zambia".zo

The Act further provides that

sny regulations made under it wghell have effect
notwithstsnding anything in consistent therewith contained
in any written law other than the Zambia Independence
arder, 1964, or the Constitution”,”' Dr Zimba computed

at the time of researching for his Doctorate of Lavs
degree in 1979 that since the declaration of the semi-
emergency prior to independence, there had been a total

of nine statutory instruments made under this statute

and all designed to regulate various aspeots of public

security, 22
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It is saddening to note that v:ide as the powers whioch

masy be exeroised by the President once he has declared

a state of emergency are, the powers to declare an emergency
the sine qua non for the exercise of these wide powers,

is not adequately controlled but left for the exercise

in his sole discretion.

(i41) A new Twist in Zambia's Emexgency Legislation
The constitutionsl provisions on emergency legislation

and other matters pertaining to ke~personal liberties

of persons affected by various pieces of legislation and
statutory instruments made during the-period of a semi-
emermoy which Zambia adopted at independence received

a new twist in 1969 and 1974. This change came about
through two constitutional amendments which were made

by the' post-independence Go::ve::mnen"s.z3 These constitutional
ammendments effected key changes to certain aspeots of

the emergency laws which Zambia inherited at independence,

(a) The Constitutional Amendments of 1969
The Con-titutional Amendment made in '969 h-d proTound

effect on both the manner of effecting a prooclam~tion
of a state of emergency, its period of temure and

the safeguard- available to a detained person.
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Firstly wheweas under the original Independence Constitution
the declaration of an emergency or semi-energency required

to be approved by the Nationsl ‘ssembly within five days the
1969 Comstitutional amendment extended fe:period within

wvhich Psrliasmentary approval must be glven to twenty-eight
days, Zecondly, the rezuirement under the Independence
Constitution that the continuation of the declaration of an
energency, full or semi, should be aprroved by the Nationel
Assembly every six months was replaced in 1969 by the
stipulation that the delarstion could ocontinue in force wuntil
revoked by the President or the National issemdly or upon a
change of the holder of the Presidential office after an
election. The implication of these changes is the subjeot

of detailed comment in the latter part of this work. Ae regards
/ the detainee's safeguaxrds the Constitutional amendment brought
changes to seversl facets of the bill of rights.’? o begin
with, the time for furnishing jrounds to a2 detained persomn was
extended from five to fourteen days and the time for gazetting
the detention was extended from fourteen days to ome month,
Purther the detainee's right to automatic reviev of his
detention after 2 duration of ome month was abolished and
replaced by s reviev on request made by the detainee himself
vhich could only be made after ome year of detention and
thereafter at yearly intervals, The constitutional smendment
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brought a new clause ooncerning the functioning of the tribunal.
This clsuse provided that "Parliament may meke or provide for
the making of rules to regulate the proceedings of any such
tribunal including ... rules as to evidence (including reports)
in the absence of the restricted or detained person and his
legal representative, and the exclusion of thepublic from

the whole or any portion of the proceedings".25

Although this provision could be justified by the need to
withhold from the detainee or the public certain information
which could be prejudicial to national security or whioh could
be offensive to a foreign country, I am inclined to concur with
Tr Zimba's fears that "this provision can be used by the
government deliberately to arrange the receipt and admission
of evidence in such a way as to prejudice the position of a
detainee especislly in cases coloured with political issms."26
Claiming this privilege the state could simply refuse to make
certain disclosures or forestall public opinion or outory against
controversial proceedings by holding the proceedings in camera,
even when there is no legitimate justification, from an objective
point of view, for doing so. These faota/weexﬁaescd by
Mr B Kekoma, then opposition MP for Sesheke, during the
Parlismentary debate on the amendment Bill, The Hon. MP

said:27 "My Spesker, Sir, at the moment, section 24 emd 26 of



- 107 -

the Constitution gives provisions for a detainee to have his
case heard in an open court. But now the Govermment wants to
out out the public from what is happening. They want to
introduce legislation so that these cases are being heard
behind closed doors, so that the masses are locked out from
the ini‘.:l.'mat:l.o:n".28

On a happier note the amendment brought a situation unique
40 Zambia in the whole Commonwealth Africa by extending all the
new provisions enacted thereunder to restricted persons as well,
This put the restricted person in the same position as the

detainee as far as their rights and safeguards are ooncerned.29

The significance of the 1969 constitutional amendment as far
as the issue of personsl liberties vis—a-~vis the executive's wide
emergency powers whioch the smendment broadened is highlighted by
the highly charged attacks against the amendment bill when it

was introduced in Parliament,

Meking his contributions in Parliasment, Mr, Ksyumba, then
opposition MP for Monze East, went to the extreme of fearing
that through this bill they "were giving the Head of State too
mioh power" ° and that as "the leader of a politicel party in
the country and given all these powers he would mske sure that

a1l his opponents ave detained or restristed." ' Arguing,
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further on, in favour of retaining the parlismentary review,
every six months of a declaration of a State of Emergency,
the Hon., opposition MP said "Sir, I think this Perliement
here is high~powered enough to remain exercising the powers
of reviewlng a state of emergency rather than transferring
these to the President because in future when we shall have

a bad President, these powers will be abused."32

(®) The Constitutional Amendment of 1974

In 1974 the rights of the detainees were adversely
affected. This sad picture was brought into foocus by the
constitutional amendment33 which was masde in response to a
series of cases, referred to in the latter part of this work,
vhere heavy damages were swarded sgainst the Government foxr
unlawful detentions and ill-treatment of detainees in violation

of personal liberties,

The initial Government proposal was that no Court of Law
should "mske sn order for damsges ox compensation sgainst the
Republic in respect of anything done under or in the execution
of any restriction or detention oxrder signed by the Presidant."34
This propesal was not well received by the majority of the MPs
because as one of them moaned the bill posed dangers to '"the
judicial protection of the individual 11berty".35 In view of
the hostility from the Parliamentarians the Government withdrew
the Bill and effeoted some amendments to it which retained the

jurisdiotion of the court in respect of claims for damages or
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compensatioa arising from physical or mental ill-treatment
during detention or from error of identity of the detained

or restricted person. Unfortunately the jurisdiction glven
to the court was not extended to claims based on teohnical
errors, sush as the failure to furnish grounds within the
presoribed period, or failure to gazette the detention. In
respect of these it was provided that "... the tribunal
reviewing the case of a restriocted or detained person in
pursuanoce of Article 27 may, if it finds that suoh person has
guffered loss or damage as a result of anything done under or
in the execution of a restriction or detention order signed by
the President, recommend to the President that compensation
should be paid to such person, or to any dependant or such
person.">° The provision additionally provided that the
President would not "be obliged to aet in accordance with any

such recommendation. 31

Doubtlessly, the amendment reposed authority in the
President to determine the amownt, if any, of compensation
awarded to a detainee who has suffered loss or damage while
in detention. Examined against the hindsight of the facts
that the President is also the detaining authority, that in the
regulation of national seourity he legislates on emergency laws
conferring wide powers upon himself, and that on these accounts
he is at once a legislator and executor, the conferment on

the President of the power to decide upon compensations and
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the gquantums thereof to aggrieved detainees or restrictees: is
a very dangerous affront to personal 1iberties.38 We maintain
the view that the jurisdiction to award damages and determinw
the quantum thereof should have remained in the court and the
onus should have been left to the Government to improve its

standard of performance in the administration of detention oxrdexrs.

We contend that personal liberties are too sancrosact to
be compromised by considerations of finanocial coste to the
Government whose functionaries have failed to follow the
established procedures for the ocurtailment of someone's personal
liberties, Wwhy should the detainees, whose freedom of movement
has already been restriocted, be placed at a disadventage Just
4o avoid the Government paying for the deficiencies of its
functionaries? in instructive diotum in the matter should be
the rule established in Dalefs Case>’, referred to by Justice

Megnus in the Zambian detention case of Chipango V. Attorney
40

General, that when persons take upon themselves to cause

another to be imprésoned, they must strictly follow the powers

1
under which they are assuming to act ...".4

Unfortunately this pious expeotation is confounded by the
reality engendmred by the manner in which emergency powers have
been formulated and the style in which they have been designed

to be exercised by the executive.

When discussing the power of the Governor to declare a state

of emergency during the colonial era we observed that the
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declaration of a state of emergency was purely z matter for
subjective determination by the Governor. Similarly during
the post-incependence era it was left to the President to
decide, in his sole discretion, whetﬁer a state of emergency
exists, War apart, there is no definition of what constitutes
an emergency. This absence of a defifition of an emergency
leaves the door open for =n arbitrary determination by a
President who may not be well disposed to democratic practive
or who may be faoing lesdership problems, OQur fear of this
poesibility of abuse of discretionary powexr were proved to be
genuine in Nigeria when an emergency was declared in the
Western Region in 1962 simply because there had been a fight
among members of Parliament within the chamber of the regiont's
legi~lative assembly.42 Equally alarming is the sbsence of an
effective check on the Presidentt's power to declare a state of
emergency. Flsewhere in this work we have already argued that
the constitutional provision for a subsequent approval of the
proclamation by a resolution of the National Assembly 1is not
an effective check, foxr practical purposes, because experience
in post-independence African polities shows that the
Parliamentarisns will gencrelly support the actions of the
President., This obsexvation does not only apply to (me~Party
states alone vwhere the supremacy and independence of the
legislature has been watered down in preference to Party

supremacy. The obsexvation also applies even in states where
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opposition parties exist or have existed since the number of
opposition MPs in Parliament has generally been too small to
effectively check or block the wishes of the Government as
expressed through the Presidency. This ineffectiveness of
ex-poste parlismentary spproval as a check on Presidential
power to declare an emergency mskes the Zambizn President's
power as ineffectually controlled as that of the German
President during the dictatorial German Republic of 1919-1933,
It is therefore no prophesy of doom to state that 1f a less
democratic person assumed the Zambian Presidency the
consequencies which befell the German Republic could possibly
become the lot of the Zambian people, Our despair osnd fear in
this respect are increased by the fact that under rirticle 93
(2) ~f the Constitution of ,'fzfsanb:i.zaf‘3 the President has authority
to dissolve Psrlizment =nd the twenty-eight days period which
the National Assembly is required to approve the declaxration
of a state of emergency made by the President does not inelude
the period when Pasrliament has been dissolved, This therefore
means that if the President timed the declaration of an
emergency in such a way thet it is made when he has dissolved
Parliament for a long time, and does nolt convene Parliament
for a very long time after the declaration of an emergency, the
emergency would reign legally, for a considersebly long period
without any violation of the conatitutional safeguard of

parliamentary approval of the declaration of an emergency.
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In this respeot the experience of Lesotho ably illustrates the
point., After losing amn election to the opposition paxrty, the
reigning Prime Minister Leasbua Jonathan declared a state of
emergency, suspended the constitution and with this sctiom,
dissolved Perliament.** Once Parlisment had been dissolved who
could cheok, othexr than the declaring authority himself, the
necessity or the continued existence of the state of emergency?
If the other Africon leaders granted similar constitutional
provisions or powers have not been as bold as Leabua Jonathan
it is so by pure luck oxr due to their democratic tendencies and
our view is that the fate of a people should not be left to luck
or goodwill as if it vere a lottery game or = matter of personal
feelings or inclinations, In fact to assume that leadexs will
always be good men is as presumptio®s end dangerously assuming
as Mr Nicholson's statement when moving a motion for the
introduction of the Preservation of Public Security Ordinance
that "... Governors are responsible men and they are selected
for that office for their qualities including their Jjudgement
and sense of responsibility".45

This presumption iz dangerous as it could prove to be
catastrophic to people's personal liberties if a leader of
tyrannical disposition casme to power, This point was raised,
in 1969 during the Post-Independence parlismentary debate
on a constitutional amendment Bill which sought, inter alia,
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to remove various existing parlismentary checks on the exercise
of the President's discretion in the declaration of a state
of emergency. Making his contribution against the Bill,

46 "Let

Mr Kayumba, then Opposition MP for Monze East saids
us not meke these laws becsuse we know the present Head of

State is a good men, a Christian ... I know of people in this
House who would like to become Head of State., Once these
people have tzken over, they will stop at nothing. They will
make sure that everyone influential, even in their own political
parties, is restrioted. They will decla:.'e unnecessary states
of emergency and these will remain in force for a time that no

one can ten."“ These dangers are real and frightening,

Being a matter for the subjective determination of the
President, the declaration of zn emergency can not be challenged
before a court of law, This poses a serious danger to democracy,
especially the fundamental liberties snd rights of the oitizens
because anticipation of possible judieial determinstion ox
review of the emergency declaration would have made the President
exercise the required self-restraint in the exercise of his
power to detlare a state of emergency. The sbsence of s
oonatitutional definition of an emergency leaves room for our
apprehension that an insecure or misinformed President could
declare sn emergency when, prima faoie, emergency conditions
do not exist and he simply wants to avail himself of the wide
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disoretionary powers available to him under emergency legislation.

The infringement of individual righte and liberties under
the onslaught of & declared emergency is eonstitutionally
provided for by Article 26 of the constitution which stipulates
that with the exception of the right of life, protection of the
law and freedom from forced labour which cannot be derogeted
from, all rights guarsnteed undexr Articles 15, 18, 19, 21-25
of the constitution, the constitutional provisions for fundamental
rights and liberties, can be derogated from during any period
of war or any period when a state of emergency declared under
Article 30 is in force, What better provisions could there be

for a possible executive misuse of this power?

Perhaps the most unfortunate thing is that if a tyrannical
leadership estsblished itself following a declaratiom of a
gstate of emergency, the deslaration, the sine qua for the
dictatorship, would continue for as long as the President,
the supreme leadexr, remsined in office or decided, in his sole
discretion, that the emergency should continue. In this way
like the colonial constitutional system, the present post-
independence constitutional provision on the duration of a
declared emergency differs from the time-controlled emergency

proclamation under the British Emergency Powers Aet 1920

whereby an emergency is limited to one month. In faot the
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present constitutional provision is worse than the colonisal

one or the one which existed before the Constitutional
Amendment mede in 19697° since under these earlier constituional
provisionn, the continuation of the declaration of emergency
was subject to the ritual of parliamentary spproval at fixed
intervals, i.e. yearly during the coloniel ers and every six
months undex the Independence oonstitution. The issue is
pathetic. Suppose having declared a state of emergency, a
President did not want to revoke the emergency in doubtful
circumstances, what remedy, other than an unconstitutional one,
is theyre for = disaffected citizens willing to rid themselves of
the emergency imposed on them without their prior consultation
or approval? None! In this respect it is interesting %o note,
in cese of Zembia, that the semi-emergency which was deolared
in July, 1964 by the Governor during the disturbsnces caused

by the fanatically disobedient Lumpa Chuxch led by a gelf-
styled prophetness, Alice Lenshina, and which brought into force
the notorious Preservation of Publioc Security Ordinance, has
not been revoked to date, over 15 years after the Lumpa Church
disturbances were quelled down, and continues to be justified
by the leadership under new grounds, i.e. hostility from Zembia's
southern neighbowrs. The Government did not even review the

situation when the immediate neighbour Rhodesia, attained political
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independence as Zimbabwe in 1980 and ceased to be a hostile
neighbour endangering zembiate seourity. Suppose the Government
obooses to be silent for ever, even after Kamibia becomes
independent? In any case how immedizte or rezl is the alleged
security risk posed by the allegedly hostile neighbours with
whom, like South Africa, in fact the country maintains
olanderstine and open trade in essential commodities like soapy
cooking oil and even meize? In the light of the long histoxry
and catalogue of situations advanced by the Government as
justification for the continued existence of the semni~emergency
what guarantee is there that after the whole of Southern Africa
is liberated, a process which in itself is going to teake long,
what gemrsntee is there that other reasons will not be advanoced
to justify the continuation of the semi-emergency? And suppose
the alleged hostilities from gsouth Africa do not end soon,

will the Zambian citizens contimue to live under a2 state of
gemi—-emergency? As it is the continued existence of the semi-
emergency with its consequent effect of the imposition of the
notorious Preservation of Public Security Act for the whole of
the post-independence era renders credibility to the suggestion
that much as Zembia does not have on its statute books the
dresded Preventive Detention Act like Nkrumsh's Ghona oX
Nyswere's Tanzanis, it 1s in effect o permanent emergency state,

with all the unfavoursble consequences which this state of
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affairs implies or expressly behold. Unfortunately, this is
o state of affairs whose stated Justifications arve, wvhereas
they ocould have been so at the time of independence, now no
longer acceptable because as Babu eloguently argues in his
genersl commentary on post-~independence, Ai‘rica;” nif
insecurity still exists aftexr nearly twenty years of independence,
it can not any longer be blamed on external forcesj and if it
emenates from intermal forces then it is an admission of the

leadership's own political and administrative faj.lure".50
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239, 361, of 1968 and S.I. Nos. 335 and §57 of 19693
Preservation of Public Security (Prohibition of Certain
Activities) Order, S.I. No. 384 of 19693 Preservation of
Public Security (Detoined Persons) Regulstions, S.I. No. 8
and 60 of 19653 Preservation of Public Security (Railwey)
Regulations, S.I. No. 5, 230 and 394 of 1966 and 130 of
19673 Preservation of Public Security (Control of Alr
Services) Regulations, S.I. No. 76 of 1966, Preservation

of Public Security (Control of Waterways) Regulations S.I.
No. 325 of 19673 Preservation of Public Security (Control
of Waterwsys) Regulations — The Kariba, S.I. No. 273 of
1968; Preservation of Public Security Regulations (Enployers
and Employees) Regulations, S.I. No. 175 of 19683
Preservation of Public Seourity (Movement of Vehicles)
Regulations S.I. No. 231 of 1966

These two constitutional smendments axe Constitution
(Amendment) (No. 5) of 1969 and the Constitution Amendment

(No, 18 of 1974)
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29, B.0. Nwsbueze mskes this observation in his book
Presidentislism in Commonwealth Africa, op. eit,

30. 7Zembias Nationsl fssembly, Debates, (10th October, 1969)
Col., 174

31, Ibid, Col 174=175
32, TIbid, Col 175
33, See the Constitution Amendment of 1974

34, See Section 4 (b) of the Constitution of Zambia (/imendment)
Bill No. 18 of 1974

35, zambias National Assembly, Debates, (31st July, 1974)
36, See Section 4 (b) of the Comstitutional /mendment, op. oit.
37. Ibid

%28, The author recalls that at the time of the introduction
of the amdndment Bill in Parlisment in 1974 the University
of 7ambia Students, of which the author was one, staged a
public demonstration sgainst the Bill which they described
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(18881) 6 ¢BD, 376
(1970) Z.L.R. 3t
See Dale's Case op. cit, quoted by Magnus, J. at p, 182

This incident is repoxrted in by B Nwsbueze in Presidentialism
in Commonweslth Afwica, op. ocit., see Chapter

See Article 93 (2) of the One-Party Constitution of Zambia

Among others Nwabueme has reported this incident in his
book Constitutionalism in Commonwealth Africa, op. cit.

Northern Rhodesia Legiélative Council, Debates,
(26th Januaxy 1960) Col. 732

Zambi-s National Assembly, Debates, (10th October, 1969)
Col, 175

Ibid
Constitution (/mendment) (No. 5) of 1969

See A M Babu, Socialism or Socialist Afeican,
0p. c¢it.
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CHAPTER FIVE

JUDICIAL RESPONSE TO THE EXERCISE AND APPLICATION OF

EMERGENCY POWERS

In the preceding Chapter we have stated that the emergency
powers granted to the President under the provisions of emergency
legislations like the Emergency Powers tet =nd the Presexrvation
of Public Security Act becaue exercisable only if there had

been a declaration of a full ur threatened emergency., In view

of this fact our discussion on the judicial response to the
exercise and application of emergency powers should begin with

a study into the status of the declaration of an emergency

itgelf.

(i) Is the declarstion of an emergency a Justicisble issue?
The text of Article 30 of the Comstitution which allows
the President to declare a state of emergency if he thinks
that o state of public emergency exists ox if he is of the
view that a situation exists which if it is allowed %o
continue may lead to a state of public emexrgency puggests
that the declarztion of a state of emergency is a matter
for subjeotive and exclusive determination by the President
and is therefore not a justiciable issue. The available

onse law confirms this interpretation of the constitutional

2 ud Ay
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The question of the justiciability of = declsr-tion of

an emsrgency by the executive fell for considerstiom in

the Malayeien oczse of Ningk=n V. Government of Malaysiaﬁ
In this case the appellesnt wae the Chief Minister of the
State of Sarawsk of the. Federation of Mslsysis who had
received - letter ‘rom the Governor of the St:te -sking
him to tendexr his resign-tion from his positiom on the
ground that 2 mejority of the members of the Council of
Negri (Parlisment) hed made representstions to the
Government that they h-? lost confidence in the Chief
Minister, Despite protests from the Chief Minister over
the dacision he was informed by the Governor that he had
cersed to hold office. The Chief Minister then brought

sn cction in the High Court, seeking a declaretion theot

he weg etill Chief Minister of Sarawsk, Judgement was
given in his favour by the Court which held that the
Governor had no power to dismiss him, * strte of emergency
wvas then proclaimed by the Federzl Govermment, During

the emergency, the Government passed the Emergency (Federal
Constitution and Constitution of “ar-wesk) lot, 1966, which,
inter alia, empowered the Govermment to diemiss the Chief
Minister if he refused to resign his office upon a vote

of no confidence in him, By euthority of this new legislatiom,
the appellant was dismissed, Thereupon he brought =n asction



-125 -

in the Federal Court of Malsysia in which he chellenged
the validity of theypabelemation of the emergency and with
this, the validity of the Emergency (Federsl Constitutional
nd Constitution of Sapewek) Act, under which the Government
had acted in dismissing him. The appellant argued that the
purpose of the proclamation was to dismiss him from office
ond on this account he attributed =n improper exercise of
the power to declare =n emergency by theGovernment, For
its part, the Government argued that the validity of the
proclamation was not = justicisble issues that the powex
to make the proclam~tion is sstisfied if the authority in
which that power reposes is satisfied that there is an
emeygenoy or a threat to the security of the countrys and
thzt there is no limit to the grounds on which it may act.
The Fedexral Court of Malsysia held that the validity of

the proclamation was not justicizble and it ie unfortunate
that this issue was not discussed by the Privy Council

on asppeal. However the view of the Federal Court of
Malaysia is supported by the two leading Nigeria Cases
which were decided earlier. TUnder the Nigerian Constitution,
the power to declere an emergency was vested in the Federsl

Parlisment. In Willi=ms V. Majekodunmi, Adenola,z C.J.F.

ruled as followss "That & state of publioc emergency exists

in Nigeria is a matter apparently within the bounds of
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Porliament, and not one for this court to decide. Once
the state of emergency is declared, it would seem that
according to the Constitution, it is the duty of the
Government to look after thepeace and security of the
state, and it will require a very strong case against it

5 This view zbout the non-

for the Court to act."
justicisbility of the existence of an emergency was stated
more emphaticslly by the same lezymed Chief Justice Adenola

in =nother Nigerisn case of Adegbenro V. AJG.A' Passing

Judgement, the Chief Justice saids

"We however feel that on the question whether oxr
not there were sufficient grounds foxr Parliosment
to declare a state of Emergency, it is unnecessary
for us to rule on the submission that if
Perliament soted bona-fide in making a declaration
of a state of public emergency, the Court could not
hold invalid, since it is impossible to say in the
present case thot there was no ground to Jjustify

a declaration”.d

The ceses cited above assert the predominance of the view
that the declarction of =n emergency is not justiociable

issue, In the Zambizn context the responsibility for the
preservation of the nztion and the presexrvation of public

security lies with the President and to this end he has

been gronted an unchallengedble discretion to declare,
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in his own and sole discretion, = state of emergency in
apprehension of =sny zctivities which msy be prejudicial

to the existence and security of the nation.

However, desirsble as it may be, this conferment of
wide discretionary power on one authority has its own
dangers. These dangexrs were sptly summed up in Baron
J. P's obiter in Kapwepwe and Kaenga V. Attorney-General
for Zambia when he said that the powers granted to the
President under the Zambia detention lsws sre fsr-reaching
powers,

"In Particulax®, observed Baron J P "It must be
stressed that the President has been given powe by
Parliament to detsin persons who are not even thought
to have committed any offence or to have engaged
in asctivities prejudicial to security or public
order, but who, perheps because of their kmown
associates or for some other reason, the Presiden
believes it would be dangerous not to dstain ..."

Defining the ghastly mesning in practicsl terms of detention
without trial President Julius Nyerere of Tanzanin remarked
as follows: "It mesns that you are imprisoning a man when
he hag not broken any written lsw, when you cannot be sure
of proving beyond reasonzble doubt that he has done so.

You are restricting his liberty, =nd msking him suffer
materially =nd spirituslly for what you think he intends

to do, or what you believe he has done, Yew things are

more dsngerous to the freedom of a society than tP-t.
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For freedom is indivisible, and with such an opportunity
open to the Government of the day, the freedom of every
oitizen is reduced, To suspend the rule of law under
any ciroumstances is to leave open the possibility of the

grossest injustices being perpetusted. nl

The issue could not have been ststed in more clearer
langusge. This aspect of emergency law presents one of
the greastest affronts to personal liberties and freedoms
which, unfortunately, Mas been legslly provided for.
What ia even more distressing is that the existence of
the ciroumstsnces (i.e. sn emergency) under which it
becomes permissible to detain a person without trial is,
a8 we have just argued, not a jJusticiable issue, being a
matter for the subjective and sole determinstion of the
declaring authority, the President in case of Zambia,

(11) The Judicial Interpretation of Emergency Statutes
In Chapter Four of this work we mentioned the constitutional

safeguards available to a detainee or restrictee such as

the requirement to be furnished with grounds for detention
and to have the detention gazetted within prescribed

periods, the periodic review, on the request of the detainee's
detention etc. The mejority of cases of detention of

persons which have been brought up before the Zambian
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Courts have revolved sround the question of whether or not

regaerd Wwas iven to the aasfeguards in the erevrcisae o

enforcement of emergency powers by the executive. In view

of the faot that if one chooses to ignore, for lack of

legal force, the Presidentisl pronouncement =t the height

of the Civil War in Angola in 1976 that a full state of
emergency hed come to be, the Emergency Powers jct, which
becomes operative during a full emergency, has nevexr come
into operation in Zambia, the emergency legislation under
which these cases have been heard has been the Preservation
of the Public Security Aot and the various Statutory
instruments made thereunder, Parasgraph (a) of subsesction
(3) of section (3) of the Preservation of Public Security

Act empowers the President to make regulations to provide

for the detention of persons. Regulations 33 (1) made under

authority of this enabling Act stipulates thats "Whenever

the President is satisfied that for the purpose of preserving

public security it is necessary to exerwise control over

any person, the President may make an order against such
person, directing that such person be detained snd thereupon
shall be arrested whether in or outside the prescribed ares,
end detained", Regulations 33 (6) authorities any police
officer of sor azbove the rank of Assistant Inspector

(a surprising lowering of the minimum rank requirement

since under the colonisl security legislation the minimum
rank was higher, an Assistant Superintendent) to arvest,
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without warrant, =ny person in respect of whom he has
resson to believe that there are grounds which would
Justify his detention under this regulation and may oprder
that such person be detained whether a Presidential
Detention Order should be made against him, The proviso

to Regulation 33 (6) states that such person shall be
released where, before a decision 1s reached as to whether
or not a detention order shall be made against him, the
police officer who arrested him finds, on further inquiry,
that there are no grounds which could justify his detention

under the regulations,

From the foregoing statement of the power of detention
it is olear that the mammer of formulation of this power
allows only little scope for challenge of this power in a
court of law. From the enabling Act where words or phrases
like "satisfied" and "has reason to believe" sre used to
define the President's mentsl disposition it is olear that
the suthority to issue a detention order is an entirely
discretionary one requiring only that the President or
Police Officer sbove the rank of Assistant Inspector
should be subjectively satisfied that there is necessity
for the order. The implication of this situation is that
neither the reasonsbleness of the President's or Police

Officer's truth of the facts providing the grounds for the
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detention order o=sn be questioned by the courts, lest the
courts, substitute their own subjective determination for
that of the President or the concermed Police Officer.
This issue fell for determination in Zambia in the leazding

case of Simon Kapwepwe =nd Flias Kaenga V, the Attorney-
Genersl for Zambis° over an spplication for a writ of

Hzbeas Coxpus ad subjiciendum, The applicants were
appealing against the refusal of the lower court, the

High Court, to issue a Writ of Habeas Corpus ad Subjiciendum
following their detention under theprovision, of regulation
23 (1) of the Preservstion of Public Security Regulations
vhich stipulated that "Whenever the President is satisfied
that for the purpose of preserving public security it is
necessary to exercise control over any pexrson the President
may make an order against such person, shall be arrested,
whether in or outside the prescribed area, and detained."
Disnissing Msgnus J's obiter in Chipango V. Attorney-General,’
relied upon by Counsel for the gpplicents and in which it
was stated that "the grounds for detention must be at least
as particularised as they would have to be in = pleading

in =n ordinary asoction." Bazron J P expleined the position

of the law as that "there is no onus on the detaining
authoxrity to prove any allegation beyond ressonable doudbt,

or indeed to any other standayd, or to support any suspicion,
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the question is purely for his subjective d,e1’.e::mina.1::|.on".10
These are indeed far-reaching powers given to the President, the
detaining suthority, and purely dependent on his unquestionable
subjeotive satisfaction, these powers could ea ily lead to
unchecked encroachments on the rights of others, especially the
political opponents of the Government who fre: the avallable
data swell the ranks of those detained under security regulations
in the presidential regimes of Commonwealth Africa. It is also
therefore, no wonder that except where the executive made a
procedural error such as the case of Nalumino Mundia V, sttormey-
Generaln where the grounds for the applicsnt's detention was
given five days out of the stipulated period of 14 days, detainees
rarely won their contests against detention orders, made by
detaining suthorities with wide descretionary powers., In fawt
the courts have gone so far as to decide that the detaining
authority is not under any obligation to give very detailed
grounds for detaining someone. Grounds for detention, it has
been asserted, are not charges but ressons for the detentiomn

and as Kenia C J daid in the Indien case of State of Bombay V.

Atam Ram Ia:lgza12 by their nature the grounds are conclusions
of fact and not complete detailed recital of =211 the facts". 13

In the case of Simon Kepwepwe and Flias Keengs discussed above,

the court was emphatic in its statements that a detention order
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could be a precautionary action based on suspicion amd that it
was therefore distinguishable from a criminal charge whose
stendsrd of fact was proof beyond reasonsble doubt. The court
was resolute in its statement that where the matter falls

within Regulation 33 (1) even if a person is believed to have
comnitted a criminal offence there is no legal obligation on

the executive to prosecute in the criminal courts, The practical
implication of this relaxed view of detention order as far as

a detained person is concerned is that it becomes extremely
difficult for him to challenge a detention order on the grounds
that the grounds for his detention are not sufficiently detailed.
On the other hand the detaining authority, enjoys the advantage
of a subjective and relaxed consideration of the grounds for
detaining someome =nd does not have the exacting task in setting
out to encroach upon somecne'!s rights through the mechanism of

a detention order. The decision in Kapwepwe and Ksenga V.
‘ttorney~General was followed in the case of Re 131.11‘!;3:1«1&.14
In this case the applicants were tried before the High Court

on four counts under S 3 (o) the State Security Act and was
acquitted on all the four counts. (On the same day of acquittal he
was detained by order of the President under Regulation 33 (i)

made pursusnt to the provision of the Preservation of Public

Seourity tct. The grounds of detention which were provided to
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the applicant was. identical to the particulears of the fourth
count on which he had been soquitted =t the trial. The
applicant submitted that his detention was therefore unlawful
and applied for a writ of habeas corpus. The decision of the
court underscored the fact that the power of detention given to
the president overrides, in extent and effect, even the fine
view of a2 court  law presumed to be the doyen of Justice and
protector of fundamental rights and liberties as outlined in
the comstitution. The court held that where a detaining
suthority decides to lay a oriminsl charge fipst, rather;hm
detain, he is not then precluded by an acguiital per se from
doing that which he slwsys had power to do, that is to detain
since the question is at all times one purely for the detaining
authority's objective determination. It was further said that
if mal fide on the part of the detaining authority is alleged,
the onus of proving it is on thespplicant as the court will
presume good faith on the part of the high officers of the state
in the discherge of their duties., This presumption had also

been made in the famous case of Kgchasu V. The .‘1:‘!:o:mey--Gexle;g.'_gt_}_.15

In this case a schoolgirl had been expelled from school because
she had pefused to salute the National /nthem on religious grounds.
The substentive iseue revolved around :rticle 21 of the
Constitution of 7ambia which, smongst other freedoms, provides for

the freedom of conscience. This right is however a qualified one
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because under sections 5 this freedom or gusrantee thereof
could be derogated from if such derogation is for the public
interest, defence or security etc. The court wes now called
to determine whether the Ministry of Education Regulaotioms

whose enabling Act was the Education ,ﬂct16 and which made it

compulsory for school children to sing the Nationel 'nthem and
salute the flag on threat of suspension or expulsion from School
by the Headmaster were reasonably required in the interest of
defence, public safety, public order .'or fer the purpose of
protecting the rights of others and whether these regulations
were ressonsbly JustifieBle in a democratic society, Wwhat is
however of concern to us in this case is the fact that the High
Court like in Re Buitendwg, laid the omus of proving that the
regulations enacted by the Minister of Education were not
reasonably Justifiasble in a democratic society on the applicant,
It had been presuned that the Regulations made by s Minister under
statutory power conferred upon him by the legislature were
constitutionelly ensoted :nd were necessary and reasonsbly
Justifiable, The presumptions smd placement of orus of proof
made in the -above mentioned cases osuse us considerable worry.
How do you, without violating an important principle of Justice,
call upon an sggrieved person to prove for instance that there
was mal fide on the paxrt of the amthorities and that the
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regulations made by the authorities of the state were not
ressonable end justifiable in a democratic society? The
difficulty placed on the aggrieved party is imme asursbly hezvy
snd unfortunate in a sensitive field like the area of fundamental
rights and freedoms. Our view is that in such cases of, prima
facie, infringement of a fundsmental right, the presumption
should be to the contrary and the omus placed on the state to
Justify the enactment of the regulations, This safeguard is
important in a continent where the praotiée of Parliesment has
shown that even Parliament is not beyond reproach vwhere
hybersensitivity to alleged national security is concerned. The
continent of :frica is soiled with records vhere Parliament is
rushed to quickly pass sn Act in order to give the exegutive arm
of government some power OF authority which, at the height of
court proceedings against the state, is reslised to be lacking
4o the exeocutive., it the height of presidential despotism in Ghana
a Bill, the Deportation (Othmen and sbadi Buba) Bill, was rushed
through Parlisment in 1959 to authorise the deportation of Buba and
Ottman Lerden from Ghana whilst their claim thet they were
Chananien citizens was pending in the High Court., In Uganda
following politicel unrest in the Buganda Kingdom in 1966 the -
Ugsnden Parlisment also rushed a special Act, the Deportation
(validity) Act 1966, to regularise retrospectively the Government
deportation of eight ministers. These are glaring examples of

a despicable abuse of the constitutionally estsblished due
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process of law by an unholy comspiracy of twin institutions of
Government, i.e. the executive asnd the legislative., Izmbia may
lack a similay example now but tomorrow msy not be like today

and in this respect we should not lezve the protection of
fundamental rights and freedoms to chance or in the pious hope
of a complamenment v;oman vho lives on the fragile hope that as
long ss her good KMusband continues living, no harm will come to
her family., In fact if what occured at Mulungushi in 1978 when
the Cenerili Cenference of the only politicul party, the United
National Independence Party, rushed up amendments to the Party
Constitution in order to block the candidature of two aspirents,
Simon Kapwepwe and H M Nkumbula, to the Presidential office is
anything to go by then we have cause for apprehensions about the
homefront as well, Unfortunately in the face of the combined
assault of executive and legislative powers, the judiciary has
found itself lacking the courage and authority to be the all-time
defender of fundamental rights and liberties. Thus even where
they have not been restrained from interfering with the wide
disopretionary power: of action and decision granted to the
executive, u-ually through the President, they have strained
themselves hard to side-ctep the real irs:ue- where a consmideration
of the e would lead to a judgement which is unfortunate to the
<tate., In my view thi:- i: what happened in one of the >I-Iigh Court
holding: on the Kacha:u Case referred to above. Wiching to evade

the difficulty of rationally explaining its decision the court said
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that it was not the applicantt's freedom of religion which had been
invaded but her freedom of education which is not constitutionally
guaranteed., It is clear from this curious reasoning that the
court did not address itself to the problem of causation. Is it
not in fact self-evident that the cause of the applicant's
suspension from school was her refusal to salute the National Flag
and to sing the National inthem on religious grounds? Clearly the
applicant was suspended from school as a result of her religious |
conviction which did not allow saluting the National Flag and
singing the Nationsl fn#hem and the denial of education was just

a consequence of her religious convictions.

The courts here have been intrigued by the difficulty of
establishing the meaning of the phrase "reasonably justified" in
a demooratic society. The phrase is value~loaded and places a
taxing burden on the court to determine the elusive extent to which
this phrase should be allowed to permit an executive or legislative
infringement on individual liberties and freedoms. Whose value
judgement and to what extent should this value judgement determine
"what is reasonably justifiable in a demoeratic society?" The
pretence of the court at arguing that the determination of what is
reasonably justifiable in a demooratic society as evidenced by
the argument in the instructive case of Patel V. A’c‘l:cu.'ngx--Gene:.'ail.,17
rests on shaky grounds, When judges sit in judgement to decide what
is reasonably Jjustifiable in a democratic society there sye in actual

fact influenced by their own values, shaped by their own class
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backgrounds or position in the political system of what they
consider to be in the public interest., But how public is publiec
interest? Too often than not and from a dialeetical point of view,
it has turned out to be that in a class society public interest
is generally the interest of the class in power, to be that which

would not endanger or challenge its existence as a ruling class.

Consciously or subconciously the Judges have acknowledged this
in their deliberations over the matter. In another leading
detention case of Chipango V_ittorney-General refered to earlier
on, Doyle, then Chief Justice, admitted his bias or helplessness:
"In any event" he said "no danger to the security of the state can
arise from this decision. It is open to the detaining authority
in this case the President, if he is still satisfied that it is
necessary for the purpose of preserving public seowrity to detain
the respondent."18 Consoling himself he added: "The only way in
which the state suffers by reason of this judgement is that it
follows from it that the state has, by reason of its failure to

9 A question

comply ... laid itself open to an action for damages."1
arises, Suppose that whilst this case was going on it so happened
tha‘g the learned Chief Justice learnt that the case he was handling
was such that if he found against the state, his decision would
prejudice state security, is it not probable that he would, with
much injury to Chipango, have found in favour of the state? Where
is the Jjustice of this shifting or conditional scale of "justice"?

As it happened judgement in favour of the applicant could be
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entertained or tolerated, becazuse the President could still detain
the applicant if he still thought necessery to do so as the state
had only failed on a mere procedural error. But how often is it
that the politic:zl leadership has not found it to be in "publiec
interest" to detain political opponents or those like Chipango
alleged to have plotted against them? Very rabe. Vis a vis this
state of affeirs how secure is the ordinary citizen who has got
into trouble with the ruling class? Noteworthy in this matter is
the uzbsence, in the relevant laws of Zambia and the constitution
of & restrictive definition of public security. The meaning of ~
"public security" in the Preservation of Public Security Act is
videly construed as including ... "the security or safety of persons
and property, the maintenance of supplie s and services essential to
the life of the community, the prevention and suppression of
violence, intimidstion, disorder &and crime, the prevention and
suppression of rebellion an? concerted defiance of and disobedience
to the law and lawful authority, and the maintenance of the

administration of Justice",

This dragnet is very wide and can net even the smallest and
perhaps inconsequential fish as the author amd his University friends
leaxrned in 1976 when following student's demonstrations at the
University of Zambia in 1976 in support of MPLA, a liberation
movement which the Zambian asuthorities did not favour at the time,
he was detained for six months under a Presidential detention order,

issued under the Preservation of Public Security Regulations, which
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"0 PAULSEN HIMWIINGA

WHEREAS on 23rd February 1976 you were detained
by Order of the President made on the said date
under Regulation 33 (1) of the Preservation of
Public Security Regulations

IND WHEREAS it is provided by /rticle 27 (1) (2)

of the Constitution that evexr, pmreon detained shall
not more than fourteen days =ftcr commencement of his
detention ¢ furnished with a statement in writing

specifying in deteil the grounds which he is detsined.

NOW THEREFORE you are hereby informed that the

grounds upon which you are detained ares~-

That on divers detes in January =nd February 1976 you
collaborated with certain persons in plotting =nd
indulging in subversive political agitetion a=mongst
students of the University of Fambia, whereby the
loyalty and discipline smongst the student body wes
undermined;

THAT you participated in illegal meetings, demonstrations

end strikes within the campus;

THESE activities are prejudicial to public security

and for that purpose it is necessary to detain you.,"
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How far is it possible, without stretching the imsgination beyond
reasonable limits, that a small group of 17 unarmed students
orgenising demonstrations by equally unarmed students not exceeding
3,000 in number, and demonstrating within a small University campus
oan endanger public security to an mxtent which justifies their
detention? Yet under the wide definition of public security the
action of the students detained could be effectively argued as
heving fallen within the statutory definition of public security.

In view of this position of the law, is it sgying too much or
orying wolf unnecessarily to say or fear that this loose
definition of public security does not help the citizen much in his
challenge of a detention order effected against him pursuent to
this loose definition of ‘publie sseurity ori.in his assertion of his
political views? My apprehensions are heightened by the fear-
ridden political climate in the Presidential regimes of Afzlca which
Nwebeuze has obsefved to be "very semsitive to criticism and very
jealous and suspicious of rivals or competition"zo and where
"The President is a personal ruler; he is indeed the Government,
end as such he is identified with the state and national security
is given personal dimension too".21 In this context adds Nwabeuze,
national security "involves not only the security of the state but
also the security of the President's temure of office (and) anything
that threatens the security of his continusnce in office is also a

threat to the sedurity of Mbs Nation."22 In the next sectiom of



- 143 -

this chapter we have expressed in detail our doubts over the
epplication of emergency powers under the disguise of the desire to

preserve public security.

If an individusl is detained in doubtful, though constitutionally
or statutorily legsl circumstsnces, it is worse if the mechanism
for his release is again subject to the f£inal and subjective
determination of the detaining authority. Yet this is the case
under the 7Zambis constitution, Although under the provisions of
paregraph (c) of Article 27 (1) of the constitution a detainee
is allowed, if he so requests, any time during the period of
detention ... after one year of the commencement thereof his case
shall be reviewed by an independent tribunal established by law,
the duty of the tribunal so estsblished is merely advisory. The
tribunal only meskes recommendations to the detaining authority
concerning the necessity or expediency of continuing the detention
end Article 27 (2) of the consitution expressely states that such
recomnendations are not binding on the detaining authority.

Although it has been speculated that the detaining authority would
not lightly disregaxd the strong recommendations of the tribunal,

T am still worried by the absence of any mendatory force on the part
of the tribunal's recommendations which the detaining euthority

nmay disregard without being constitutionally wrong or lisble for any
action. This has infact happened in Zambia on a few occasions,
among which is the failure of the detaining authority to release

some members of the notorious terrorist gang operating in the
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Northwestern Province and led by Adam Mushala, now killed, despite
the tribunal's recommendation to have them released. A more

secure position would in my opiniomn, be the adoption of the position
prevailing under India's Prevention Detention Act whereby the

report of an advisory board in favour of a detainee's relesse is
binding and conclusive on the detaining smthority. In our review of
the modus operandi of the tribunals we could not help noticing, with
considerable unease, the fact that whereass during the colonisl era
there was a constitutional provision for an automatic peview of a
detainee's detention by a tribunal every six months, the post—
independence Government changed this to an ammual affair made only
upon the request of the detained person. This put the detainee in
a worse position than he was during the much dresded colomial era,

) véry interesting irony.

From the foregoing discussion of the manner of formulstion of
emergency powers in Zambia,v the interpre#ation of these powers as
stated in judiocial pronouncements in the leading cases which were
litigated upon a gloomy picture emerges.

Without ignoring or understating the necessity or justification
for emergency institutions andpowers, we found that the emergency
powers are formulated in such s manner that their exercise is
generally wide and without mesningful or effective controls, The
courts feel restrained from inquiking into discretionary powers

constiutionally granted to the executive Just as the general
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exclusivity of the grant of these emergency powers to the President
leaves the legislature a toothless bulldog. The end result as I
shall txy to show in the next section, is an ideal setting for an
emexgency Presidency which mey easily tuxm out to be too strong

snd insdequately restrained for the liberties of the governed.

(ii) Menner end extent of spplication of emergency powers

The illusion entertained in some quaters that the formel existence
of potentislly dengerous ~nd dictatorisl powers or provisions on
the statute books need not alsrm us =8 enlightened leadership,
restrained by other extra-legal considerstions like the political
climate of the country will not resort to these powers or provisions
except in truly emergency situations where national survivel is at
stake has been proved to be less credible by the manner or extent

to which emergency powers have been used in many Presidential
regimes of Africa. At times the slightest stir by one political
section has invited sn indiscriminete use of emergency powers. Needless
to ssy in most cases the emergency powers have been applied for
political ends which had nothing or little to do with the
presexrvation of public seocurity and order. It is this extensive
and mal fide use of emergency powers which, as meny a detainee or
student of Africsn politicel intrigues will testify, has given them
a ocharacteristically fearful rezlity. This aspect of the matter is

our concern in this section of this chapter.

Within the immediate aftemmath of the attainment of political

independence by the msjority of African countries between 1946 and
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of state of emergencies, 23 followed, as we have alxeady shown
earlier in this paper, by various constitutional emendments which
either gave the new Government even wider powers during emergencies
or weakened the safe gusrds provided by the Colonial constitutions
sgainst indisoriminate applications of emergency powers to the
detriment of fundemental liberties and freedoms of the individual.

In Zambia a semi-emergency was declared by the out going
Governor-General on 27th July, 1964, Just on the eve of the
country's attainment of politiocsl indppendence on 24th October,
1964, This declarastion brought into force the Preservation of
Public Security Ordinsnce and the declaration has been in force
ever since. The issue which precipitated the declaration of the
seni-emergency were the unfavoupable activities and hostilities of
the Lumpa Church, a fsnatical religious organisation led by Alice
Lenshina which was refusing to cooperate with the Govermment. The
proclamation of 24 July 1964 was continued in force until 24 Apeil
1965 by the Independence Order in Council which stipulated that
the proclamation and the declaration could, once approved by the
National Assembly within five days of its declsaration by the
President, only be continued in force for smcoessive period of six
months by the National Assembly. This procedure was used to extend
the declaration of 27 July, 1964 from 24th April, 1965 umtil 1969

vhen in the Constitution Amendment mede in 1969°% it was decreed

that the declarstion could continue in force until revoked by the
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President or the National Assembly. This signslled the death of
the desired time-limitation which the colonial amthorities had
found advisable to institute, perhpms to check the creation of a

permsnent emergency state =8 Zambis, still undexr a semi-

emergency up to do now, is now legitimately feared to be, Vhat
worries us greatly here is the fact that to date, nearly two decades
after the ashes of the Lumpz menace have long gone cold, the
deoclaration has not been revoked, instead new arguments, whose
flawe we detailed in the earlier part of this chapter, have been

existence of the semi-emergency. But vhy has the emergency
continued up to now? In whose interest is it that the coumtry

|
unoonvincingly advanced by the Government to justify the continued
should continue to be a semi-emergency state for so long? {

1

These ayre sensitive questions to which no honest =nswers can
be expected from the ruling quarters. However, by examining the
Pecord and mammer of use of emergency powers it is possible to make |
falr speculations and draw certain conclusions. Available
statistics present the grim picture that "between 16 Moxch 1971 and
Februsry 1972 slone about 338 persons were detained, and about 15
restricted for alleged but wmproved subversive political activities."25 :
The detainees were mainly members of the splinter - opposition
party led by the country's former Vice-President, the United
Progressive Party. FPurther on two occasions in the history of the

University of Zambia, the reslity of the President's emergency
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povwers came to bear upon the university commmity. In July, 1971
following a confrontation between the Government snd the students
the university wes closed down for one month, and ten student leaders
were expelleds all this happened over the heads of the university
euthopities, spperently by virtue of the President's emergency
powers. Again in 1976 following a disagreement between the students
end the Government over a foreign policy issue the university wes
closed down end this time sbout 16 students, including the author,
end five lecturers were detained under the terms of Preservation of
Public Security Reeulations.as THE non-Zambian lecturers were
subsequently deported without being acoorded an opportunity to
appear before a court of law. Recently after nstion-wide strikes
by the workers, mainly the powefful miners some leading trade union
leaders were detained on flimsy grounds which they eventually

successfully challenged in a court of law,

The Police have also used the power of detention very frequently
end widely, even over petty metters that heve little or no
connedtion with the Preservation of Public Security in the strict
sense of the phrase, Of this wnfortunate practice, Edward Shamwena
e prominent Zambien Lawyer and one of the 12 percons detained and
charged with attempting to overthrow the Government of Zambia in
October, 1980 optly remariced: "Notably it has been used to detain
persons in the Mechanical Services Branoch thefts, symy officers

suspected of theft, suspected 8f breaches of exchsnge control
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regulations, common conspiracies, espionage, murders, robberies eto.
In fact ite use is so frequent that it is feared that in some cases

the police are believed not to begin any detailed investigation into
the commission of any offence until a2 suspect is detained. w2l
These fears are not just emotional outbursts of an angry detainee.
Similer epprehensions were in fact expressed by the court in 1978

in the two Zambian case of J Banda V Attormey Genegalze and Shorma V

Attorney General?’ whioh came up before the Supreme Court of Zambis,

In the cese of J Banda V Attorney Genersl the appellant,

J Benda, had been detained under an order made by the police and
expressed to be made under regulation 33 (6) of the Preservation of
Public Security Regulations which geve authority to = Pdlice

Officer st er sbove the renk of Assistant Inspector to arrest,
without warrant, any person in respect of whom he has reason to
believe that there are grounds which would justify his detention
under the regulation and to order that such person should be detained
for a period not exceeding twenty-eight dsys pending a decision when
Presidentisl detention order should be made against him., No reasons
were given to the sppellant for the detention and he was released
after being detained for nine days. The appell:nt brought a case

in the High Court against the Government, arguing thet her arrest

and subsequent detention were unlawful since she had not been
furnished with grounds for her detention. The High Court held that
her detention for = period of nine dsys was lawful and that there

was no duty to provide her with grounds for her detention since in the
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Judge's opinion the requirement to furnish grounds did not apply in
the case of detention by the police umless =nd until thepolice

beceame aware of grounds for detention within twenty-eight days.

On sppeal to the Supreme Court of Zambia, a contrary view was
expressed by the Superior Courts In his Judgement Baron D C J obsexved
that "the obligation to justify a deprivation of liberty is 2

common law obligation and that the release of the detained person

does not relieve the person responsible for a deprivation of

liberty of the obligation to Justify it in any case where its

lawfulness has been put in issue", 30

For the purpose of this discussion what is particularly
importent is that the case highlighted the growing practice of the
Police in detaining persons before they have established grounds
for doing so. In fact it was further observed that although the
appellant had been detained under =uthority of Regulation 33 (6)
of the Preservation of Public Security Regulations =and for ressons
"pelated to public security" she was in actusl fact a suspect in
e muxder case and that she was detained perding a decision whether

she should be charged with an offence. It is common knowledge that
e mupder case is a criminal case which heae nothing to do with

public security snd even during the police investigations the

eppellent was not qu(jtian)_e;d on tny matter of public security.
Yet she hal been detained under the provisions of a security |

regulztion, There cen not be a better illustration of abuse of
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Public Security regulations by the Police. It is this observation
made against the hindsight of the faots in the case of Mulwanda ¥V
Attorney Genersl where a Senior Superindendent of Police
deliberately used the regulation in a marmer which he lmew to be
unlawful which msde the learned Baron D C J to lament that "the
way in which Regulation 33 (6) continued to be used becomes
inocreasingly disturbing ...“31 " ..'Alarming' is perhaps = more
sppropriate word"2, as the learne|Juige added in disguat.

Passing Judgement in the case of gharma V. :ittorney General

where the state had zrgued that in so far as grounds for Sharma's
detention were issued to him in a ﬁ‘esidential detention order which
wae made subsequent to the Police detention order, it did not
mztter in law that there were no grounds issued in the Police
detention order, Baron C J saids "I cennot aceept (the) argument
that, because the detention is for thepurpose of investigating
whether grounds exists for a Presidential detention order, it would
be premature to furnish such grounds in relation to a Police

detention orderj there must be grounds for the detention :l.tsm].f".33

As it was with the case of J Banda V sttorney-General this case
again brings to the fore laxity or impunity with which the Police
have tended to administer the emergency laws, This laxity is
dengerous to the citizens® personsl liberties, perticulsarly that the
powers granted to the executive by Zambia's emergency laws are wide

and far-reaching.
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This wide use of detention powers, even over petty issues that are
not connected, however remotely, to public security =nd for which
there is =n estsblished due process of law administered by the
regulsr courts is anathema to democrstic traditiqn and could lead
to zn institutionalised police state ox dictatorship, Such is the
grim reality of security legislation in some presidentisl regimes
of Commonweszlth Africa. A situation has come to stay where under
cloek of the preservation of public security end order, the new
presidentisl regimes vested with wide discretionary'powers, have
trampled upon the fundamental rights of citizens mainly political
opponents with little restraint. The jJustifications for this are
sbound, but in view of the observation made herein before that 2
number of infringements of rights made, in reality had nothing to
do with public security stricto senso =nd were moinly directed at
politicsl oppoments, one is bound to conclude, as we now do, that
the detentions, were motivated by political considerztions of the
young end still insecure presidential regimes and had little or
nothing to do with State Security. In the telling words of
Nwebweuze "the detentions =nd other security measures teken under
the Preservation of Public Security ./ct(e) were motivated largely by
a desire to maintsin through the instrumentality of the Act the
politicsl monopoly of the ruling paﬂ.'ty".54 The victim, we hasten to
add, has been the fundamental rights of citizens which have been
trampled upon by security legislation with little or insufficient
constitutional protection. Against the foregoing sad record of the

use of emergency powers the statement made by Mr Stenley, the
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the Kitwe East Member of Parliament during Northern Rhodesia
Legislative Council sounds fatefully prophetic, Speaking sgeinst
the Presexvation of the Public Security Bill without some emendments
vhich was being moved by the Acting Chief Secretary in 1960

Mr Stonley saids "... It is a pernicious piece of legislstion «ee
I believe there is a danger that innocent people might be detained
merely on suspicion ... but perhaps the main objection is that

it could be used for purely political purposes, It could be used
to see that your political opponents can never have = voice and
that I believe to be wrong, We have seen this hsppen through out
the world, we have seen dictators wrise. Thie gives the
government which wisheg to remain in power the opportunity to do

go without ever making use of the normal democratic practices".35

How sadl
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CHAPTER SIX
CONCLUSTON

In the foregoing chapters of this etudy we have examined the
manner of formulation and use of Emergency Powers in Zambia. Our
investigations revealed that the Emergency Powers enshrined in the
Constitution of Zambia and other emergency legislation are wide
in extent and, in most cases, discretionary in nature, There has
also been extensive use of these powers by the executive, even

where the need for their use was questionable.

Tn the final analysis we found that the conferment of wide and
discretionary powers on the executive can easily lead to a
dictatorship which oreates antithetical oonditions for the
preservation of individual rights end liberties. It was regretted
that a dictatorship which arises in such conditions could, if its
legitimacy was challenged, easily claim that it came to be or acted
within the framework of the existing constitution amd emergency laws,
This is dangerous for democracy. Having observed thus I now wish
to advance, in this chapter, certain proposals for a just and
democratic adminiatra;ion in the handling of emexrgency situations.

Proposals for a Just Administration of BEmergency Situations

My proposals do not pupport to be perfect solutions to the problems
raised in this study. At best they are merely measures which we
think could facilitate the management of emergencies in a mamner
which limits opportunities for sbsolution or dictatorship. The
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measures proposed sre essentially drawn from our analysis of the
theory and administration of emergencies in Zambia and other
western countries like Britain and the United States of ‘merica

which were covered in our study.

(1) vhen Should a State of Emergency be declared?

We have noted that in our discussions of Zambia's constitutional
emergency provision, irticle 20, that the provision for the
declaration of a state of emergency is a loose ones This apart,
there is no clear-cut definition of conditioms which should
necesaitlate the declarstion snd everything is left to the
discretionary =nd subjective determination of one man, the
President, VWhilst I app:eciate the provision of an emergency
institution in a young cowntry like ours which does not have a long
history of nationhood, I recommend that the constitution should
clearly specify the conditions or circumstances in which an
emergency msy be declared. This would be a somewhat useful check
on thepower of emorgency}declaration. A heavier burden of proof
will now be placed on the suthorities to jJustify and bring within
the framework of a clear—cut ecomstitutionsal provision the necessity
for an emergency declaration. In addition this imnovation would put
the courts in a more useful and controlling position where they could
decide on issues relating to the substance of an emergency
declaration unlike now when they can not, apsxt from a superficial
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inquiry on whether or not the laid down procedures for emergency
doclaration have been followed, inquire into the substantive aspect

of emergency declaration.

(i1) who Should Declare a State of Emexrgency?
The Romzn practice of constitutional dictaroship was that a dictator

was never self-sppointed. He was alw:ye sppointed by =nother

ingtitution, the Comsuls upon the summons of the Senate.

This arrangement was a very vital and effective check against
claims to the much-~covetred office of the diotator by an ambitious
person, VWhilst the Roman practice may be too simplistic or
primitive for the complex form of modern govermment, it is one
well controlled practice which could not escapécour sttention for
comparative purposes in our study of modern comstitutional systems,
such a8 Lincoln's United States during the civil waxr or the German
dictatorship under Article 48 or Zambia's emexrgency legislstion.

In the modern comstitutional systeme the executive is usual}y

the chief administrator of the state of emergerncy proclained by
himself alone in his subjective judgement. The inadequacy of
subsequent parliament spproval of the emergency declared has already
been discussed in this paper and does not regquire to be repested in
detail here except to say that in view of its inadequaoy it is
futile to lock to the legislature for sn independent control on the
President's decision that emergency powers be called into action.

My suggested remedy to this unfavoursble situation is that whereas
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the use of emergency powers could, with some control be left to

the executive, the ascertainment and declaration of the emergency
should be positively lodged in another institution, the legislature.
Should this suggestéén be found too extreme or if it is feared

that it could »ob the executive or President a vital area of crisis
decision, the alternative safegu=xd could be for the emergency
ascertainment amd declaration to still lodge in the Presidency or
the executive but with the positive check that an emergency
declaration shall not teke effect unless it has been assented to

by Parliement., This arrangement would make it imperative for the
President to justify the intended state of emexgency before another
body, parliament, and get its blessing before the declaration oan

- be made and not as is the case now in Zambia, after the declaration
has already been made by him, The decision so made would enjoy the
prestige of prior collective thought and representative deliberations

rather than the subjective judgement of one man.

(1i1) Durstion of an Emergency
If a state of emergency is going to be avoided being institutiomalised

as a permznent feature of a country's system of government ' there is
need for a time limit of some sort on the duration of =zn emergency
declaration, In this respect a country like Zambia which has left
it to the will of the President or the National Assembly to
determine the duration of a declared emergency, could learn
something from the situations prevailing in old democracies., In
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France the state of siege is to be determined in the declaratoxy
statute, whilst under Britain's Emergency Powers Aot the duratiom,
is fixed at ome month. In the United States of America powers are
granted for the duration of the present war snd in some cases a
definite czlendsxr date is set for the validity of the powers. This
time limit is lacking in Zambia end this poées the danger of the
creation of a permsnent emergency state which this weakness entails,
As we have seen the Constitution of Zambia Apendment made in 1969
which removed the somewhat comforting ritusl of subjecting en
emergency declaration to the National Assembly's approval at set
intervals, (first bi-annuslly end then anmually) destroyed the

only effort which had been made to provide for a residual power
base which could halt an unduly prolonged emergency. In view of
the danger involved in this sort of loose situation, Zambia should
toke a leaf from the Comstitutionsl grovisions of the old
democracies we have just cited amnd institute some kind of time limit

for =zn emeXrgency.

Finally as a corollary to thie and since the justification
for the declaration of a state of emergency is the emergency
gituation iteelf which msy have apisen, a constitutional provisional
or mechsnism should be provided whereby the end of the emergency
situstion automatically terminate the emergency declaration. This
will avoid the emergency declaration being umnecessarily perpetuated
for personal or dictatorial consideretion. sbove all the end of
the emergency situation should not be followed by an unduly delayed
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returmn to the constitutionsl system of government which existed
before the declaration of the state of emexrgency. This cslls for
some reform in the oxder of the govermment and insistence on a

ssfe return to normality.

Finally once again I am in agreement with Rossitexr's suggestion
that "the decision to terminate a Constitutional dictatorship
(state of emergency) like the decision to institute one, should
never be in the hands of the msn or men who comstitute the dictetor."
In the context of the Zambisn Constitutional system this decision
should not lie in the President. It should exclusively lie in the
National Assembly if this body will not be e key paxrt of the
emexrgency institution or else the decision should come fyom an
indeperd ent watchdog institution.

(iv) Vigilence Against legitimization of illegal or Otherwise

Unconstitutional Acts

It is e common practice during crisis moment for control

institutions like the Judiciaxy or the legislature to labour hard
state actions

to justify/es Doyle, the Chief Justice, implicitly did in the

Chipango case when he alluded that he was pasesing judgement in favour

of en pplicant wvho had been detained by the President only because

his release would not engsnger what he conceived to be national

security and that the President still had the power to redetain the
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5 On the other hznd the ethos

the spplicant again if he so wished.
of Constitutionsl govermment demand that official actions,

especislly where they involve human liberties and freedom should
stand the test of constitutionalism or legslity. The orisis

moment should not be used to unduly change this pattern for, as

Lord Atkin brilliantly put it in the epochmsking dissenting Jjudgement

in the Second World War English cese of Liversige V Anderson4"

n,,, amidst the clash of arms, the laws =are not silent. They may
be changed (legitimately) but they spesk the same lengusge in wag
28 in peace." Similer judicial views had been expressed in en
earlier Aimericsn case of ex parte Milligan6 in 1866, In words
which bordered on a judiclal arrogance which political reslity has
at times defezted, the court saids "The comstitution of the United
States i8 a law for rulers and people, equslly in war and peaoe,
and covers with the shield of its protection zll classes of men at
a1l times and under any circumstances. No doctrine, involving more
pernicious consequences, Was ever invented by the wit of man than
“that axy of its provisions osn be suspended during any ol the great
exigencies of government. Such a doctrine leads directly to anarchy
or despotism, but the theory of necessity on which it is based is

false, “7

In snother intelligent deference for constitutionalism and
legality Machiavelli propounded a8 followss= "Now in a well-ordered

republic it should newer be necessary to resort to extre-
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constitutional measures; for although they may for one time be
beneficizl, yet the precedent is pernicious, for if the practice
is once established of disregaxrding the laws for good objectéy
they will in a little while be disregarded under that pretext for
evil purposes. Thus no republic will ever be perfect if she has
not by law provided for everything, having a remedy to every
emergency, and fixed the rule for applying it“.8

However,, a8 we have already pointed out, when a country decides
to institutionalise either in its constitution or statutes emergency
powers, their sin qua non, purpose, effects =nd limitations should
be clezrly defined in these same ensbling documents. Too loose or
undefined : provision could lead to the tr:gedy which befell the
Germzns wnder the onsl:ught of the loose wording of Article 48; the
same vagueness in the irticle 11 of the Americzn Constitution vesting
executive power in o President of the United Stztes of imerica made
Patrick Henry, a two~time Govermor of Virginia =nd delegate to the
Continentz1l Congress (1874-1878) moan that "if your smericzn chief
is =z man of =mbition end =zbilities, how ezsily is it for him to
render himself sbsolute."

In short what is being suggested in the foregoing discussion is
that in the formulation of emergency provisions =nd powers the
highest regaxd should be given to precision snd definiteness of the
powere granted, their purposes, effect =nd limit:tions whilst in

the operation of these emergency powers, there mist be deference
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and sdherence to constitutionazlism =nd legality. In the telling
words of Rossidber ™o dictatorisl institution should be adopted
no right invaded, no regulsr procedure altered more then is
sbsolutely neceasa=ry for the conquest of the particulzr crisis. n10
n particulsr vital institutions like the legislature and the
Judicisry should o8 much =s possible be zllowed to perform their
customary rales, instesd of being made to defer to the extroneous
wishes of =n -ll-powerful executive which c:n we:zken these
institutions through the exercise of its power to dissolve
Perlizment or to diemiss Judges from office, After =ll wee it
not the zbsence of the Reichstag after its dissolution which :=lso
fzoilit-ted the ommious sbuse of Article 48 in Welm:» Germeny? Can
it not also be speculated that the non convocation of parli:ment
during the inf-mous eleven weeks between the f=11 of Sunter :nd
July 4, 1861 permitted one m=n, Abr=ham Lincoln, to run the
emergency government single hendedly, and in the sbsence of any
control institution, t-ke unilater=l =nd dictztorial =ctions
slready indic-ted in our survey of theimerican experiencc of the

emergency institution?

(v) Post-Bmergenoy /coountsbility
The likely pr=ctice of providing an indemmity against prosecution

to officers of the st:zte who m:y have soted irresponsibly during
an emergency periocd to the injury of democracy =nd other persons
csn e:8ily make the m:n.gers of emergency lose self-restr int in
the disch=rge of their responsibilities. Agzinst this d:ngexr, :-nd
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whilst it is sppreciazted thet it might not be possible or f-ir to
m: ke them .ccoumt for sctions =t the height of - gr.ve national
orisis, it is suggested here that these officers should be held
responsible for their sctions or decisions -fter the emergency

has come to :n end. I suggest this :geinst the background of my
conviction that every public sct must be a responsible ome =nd
requires to be publicly explained or accounted for -mi that
.w-peness of future : ccount:bility m y make the emergency

le dership ceutious in their h:ndling of emergency situations,

No doubt the plez of necessity for some cbitr-ry actions will

have its day in democr-tic institutions like thecourts or the
legisl: ture :nd msy be supported by public opinion but it is -t the
gs:me time only fe=ir that officisals who abuse suthority during
gt-te of emergency should be picked out nd ppropri tely punished
fter n emergency. In this c.se Z mbi could le mn - lot fyom the
British Institution of M rti 1 L w which provides for public

ccount bility by public officicls fter m xti 1 law,

Together with other improvements propos: 1s such as the
suggestion to m ke the recommend tions of . detention tribunal
mandztory on the detzining authority which either expreasly :ppe ¥
or could be inferred in different chspters or sections of this
thesis, the foregoing are suggestions which I feel could go a long
wey tow rds democr tizing the coumtry's emergency provisions in
order to minimize the prospects for : dictatorship. For their

efficacy most of these suggestions will require extensive
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constitutional reforms initi:ted -nd supported by sn informed, and,
sensible politiocszl le-dership. I do not have -ny pretensions or
illusions that they -re perfect solutions snd in openly adv:ncing
them my wish is th-t they should excite one more mind to reflect
on them 'nd identify their pros end cons, not as a mere ac:demic
exercise but as a practic:l contribution to the cause of

democy CY¥.
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