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INTRODUCTION

The objective of this essay is that the use of
alternative methods of dispute resolution needs be be
maximised so as to supplement the Court System. The basic
challenge that lies with the Zambian courts is that they
are under strain burdened as they are with a huge increase
in their workload. The backlog of cases and therefore,
the enormous congestion in courts results in inordinate
delays in the administration of Justice. Many and varied
reasons account for this state of affairs; for instance
the population has continued to rise virtually unchecked and
the employment figures have continued to rise resulting in

the increase of the crime rate.

In Zambia, presently, the common modes of dispute
resolution include Reconciliation, Conciliation, Arbitration
and Mediation all of which are characterised by a process
of negotiation or bargaining. Other modes of dispute
resolution include the Ombudsman and the Industrial Relations

Court.

It is, therefore, submitted that the utilisation of
alternative dispute mechanisms be enhanced as this would
have the effect of easing pressure on the court systemS’

workload.



CHAPTER ONE

Societies the world over, be it developing of developed
have invarfably a dispute resolution mechanism to settle
disputes between individuals and/or organisations and/or
their Covernments. Such a mechanism is a necessity in the
sustenance of law and order in any given society. Pre-colonial,
colonial and Post-Independence Zambia has had experience in
the evolution of her system of justice designed for the
settlement of disputes not only through the costly adversarial
court system whose bureaucratic procedures delay the delivery
of justice but also through alternative dispute resolution
mechanisms (hereinafter referred to as ADRMS) which are among
things, inexpensive, expecitious and flexible. This Chapter
therefore, endeavours to discuss the Zambian experience in
dispute resolution mechanisms during the Pre-Ccolonial, Colonial

and Post-independence periods.

PRE-COLONIAL PERIOD

During the Pre-Colonial period, various tribal or
communities in Zambia dispensed justice through the apparatus of
a village administration. The substantive law was the traditions
of those societies, and justice was administered by elders,
village headmen, counsellors, chiefs and kings, who acted as
adjudicators, the lowest court being convened by an elder and
the highest the king. The machinery of justice during that
period was hierarchical and based on customary law. As Moffat
J.P. a one time local courts advisor to the then Government of

Tanganyika, in a foreword to Hans Cory's book on Sukuma Law



and Custom 1 stated:

"It is common knowledge that the courts are no new thing
introduced by the European, like the use of the plough
and the bicycle, but are an outcome of those local
arrangements which everywhere obtained for the settlement
of disputes. Mr Cory has shown, in the part of his
introductory chapter which describes the judicial
organisation of the Sukuma, that an essential function
of both chief and village headman was to administer
justice and has given an account of how their ‘court’
operated.

There is no doubt that these 'courts' administered substential
by local standards that they were popular, and that the people

had confidence and trust in them.

This was equally true of what is now Zambia. The
characteristics of the indigenous judicial systems were a
simple and informal procedure. The main emphasis was
compensation rather than punishment. Peaceable reconciliation,
mediation and in some cases arbitration were the other features.
The objective was the preservation of the relationship that
existed hitherto. People lived in closely knit groups and
societies and so the promotion and maintenance of social
solidarity and harmony were of essence to them. Traditional

institutions such as an extended family, a clan, a village

1. Hans Cory: Sukuma Law and Custom.

Oxford University Press (1953)

London P xiii



or other neighbourhood arrangements played a crucial role
in fostering social relatinship and harmony by resolving
differences quarrels of disputes between persons. When a

dispute arose, for instance between members of family or a

clan, efforts were made to resolve it within the family
circles. This would be achieved by reconciliation,
conciliation, mediation or arbitration. If such efforts
met with no success or with partial success, a mediator or
arbitrator would be found outside the family circles such
as a village headman or someone respectable from the same

village.

The most common form of dispute resolution was reconciliation
which had the advantage of allowing parties themselves to
control the process of dispute settlement and to resolve their
dispute. However, when the parties were unable to settle
their dispute, a third party endowed with an ability to
skilfully influence personal relationships would be secured.
Such a person would then try to help parties to arrive at
their own solution without making any recommendation to them
(that is, conciliation),listen to the views of the parties
and make recommendations which the parties may, or may not
accept (that is, mediation), or receive evidence and
thereafter impose a solution on the parties (that is,

arbitration).

The need for reconciliation was most keenly felt when
the parties belonged to the same family, extended family,

clan, same village, and to same neighbourhood or area and



were, therefore, likely to come into regular contact with
one another é:social occasionssuch as beer parties, weddings
or funerals. Should enemity be allowed to remain between
parties, communal life itself wculd be threatened with a

split or disturbance.

It 1s necessary to peint out here that even when litigation
was resorted to, adjudicators tried in most cases, to prevent
the breaking up of relationshiu&/especially those of a
permanent nature, so as to make it possible for the parties
to live together amicably in future.Z They therefore, strove to
promcte conciliation. For them, it was of “he utmost imonrtance
and value that villages or other groups of persons should
remain united and in harmony, that kinasfold and families
snould not separate.3 In order to fulfil this task, adjudicators
constantly broadened the field of the encuires and considered
the total history of relations between the iitigants, not

. . . . . A
just the narrow issues raised by any of them.®

One important aspect of dispute settlement was that when
a2 court or an orbitrator dealing with a case had reason to fear
that further trouble might arise in future if disputants
met one another, such disputants were often required to perform
publicly some tangilble or concrete act of reconciliation,

such as a hand-shake or an exchange of white chickens as a

2. Max Gluckman: The Judicial Process Among the Barotse

Manchester University Press (1373)
London P.21.

2. IBID PP 20-21



demonstration of mutual goodwill and peace§ A disputant who
stubornly refused to co-operate in this way brought upon
himself the danger of losing respect. This is because he
would be deemed to have failed to appreciate his duty towards
the community. As the prospect of being ostracised was
universally dreaded, it was a rare occurance for disputants

to refuse to co-operate in a show of goodwill and peace.

COLONIAL PERIOD

The Colonisation of Africa in general and Zambia in
particular ushered in new institutions for dispute settlement.
In Zambia, the British brought with them the Anglo-Saxon
common law system, but aliowed the indigenous judicial system
to remain in place through the courts were renamed 'Native
Courts'. These courts were inferior to the newly introduced
adversarial court system, and native customs that were
considered ‘reougnant to natural justice and morality' were
outlawed. In essence however, the native court's apoproach
to the maintenance of social and group solidarity continued
unzbated. This meant that traditional dispute settlement
machanisms continued to prosper within the indigenous

judicial process.

The British Courts System which was introduced by the

[

“#. Fortes and Evans: African Political Systems,

Oxford University Press.
(1975), London P. 113



POST-INDEPENDENCE PERIOD

The colonial dispute settlement mechanism survivad
Zambia's attainment of independence on Z4th Uctober, 1264.
Hoewever, tnere were a few chnanges that took place. Firstly,
the independence of the judiciary was introcduced under {he
new constitution. Sacondly, the native courts were divorced
from orovincial administration and brought under the judiciary
and reconstituted as local courts. Thirdly, the newly acgquired
freedom of movement which had been contrelled during the
colonial periocd appealed to some rural dwellers who bhegan to
flock to urban areas in serarch for grezner nastures. This
drift to urban areas hos done much to disturd the sccial fabric

and soliderity of thr rural population.

Although measures have continued to bz taken in order
to reverse the situation, it has not been an easy problem to

resclve.

The overall result has been that traditional institutions
such as the extended family, the clan or the village and
religious institutions which once played a major role in
dispute resoluution no longer retain the same degree of
importance that they once enjoyed in fostering social
relationships and harmony. These traditional dispute
resolution mechanisms institutions though suitable for
homegencous societies are not suitable for complex societies

post-independent Zambia had become one. Consequently, many
people have increasingly resorted to litigation under the court
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system for the resoluition of their disputes. Tnis has
precipitated a backloy of court business resul iting in court

dgelays.

In Zambia, presently, the common modes of Gispute
resolution are reconciliation, conciliation and mediation
all of which are essentially characterised by a process of
negotiation or bargaining. Otner primary modes of dispute
resolution include arbitration, the Industrial kelations Court,
the Ombudsmaen, Income Tax tribunal! and the Town and Country
Planning tribunal with the most popular in this cateyo

being the Ombudsman and the Industrial Relations Court.

These various modes of disputs resolution will be dealt
with in the third Chapter in an attempt to show how they
maybe utlised to alleviate the heavy load imposed on courts
in dispute resolution. riowever, prior to that, the various

reasons advar. d for court delays need to be discussed.



CHAPTER THO

q¢ cstatlishment of the Special Committes on Delays
v tho Administration of Justice and Delivery of Judcements

on tdtiv August, 1992, has served to bring to tight 2 gord

{®]

¢eal of intormation on trends of the bHusiness comirg before

[

Lrie courts. ine long standing problem of gelays in th

2 1

acministration of justice waes discussed.

seibmissicasreceived by the Committes in relcbion to

s e : o N . : . 3 - 3 ™S e g 1 Al -~
defays in the acministration of Justice in Criminal Court
[ . - PP Y S gt o 5 B e gl R 3 NS N 3 5 Fa -~

wmatrers nave clearly igentifisd the institutions, factors

and officers who have conteidbuted in no small measure. |
“In the Criminal Jurisdiction, the system of justice starts

with the Police wio prafer ciharqges or indictments in t!

O

Magistrates Courts and tne {igh Court. At trial, thera are
three main nlayers invelved - viz, the Judge, tne Prosacutor,

B i

tne Accuscd and Defenc

D

wiera applicanla. The institutiong
inveivad are the office of the Director of Public Prosacutions,
the dudiciary, the Legal Aid Department and mémbers atthe

the bar as the case maybe. Ffor accused persons who areg

remanded, the Prison Services also plays a contributory role."2

1. Report of the Special Committee on Delays in the
Administration of Justice and Delivery of Judgements

in Zambia. March, 19%3, P.13.



I will now endoavour Lo show how the afore-mentionad
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institutions contribule to delays.
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The inacdeguancy of judicial ctronath to cope with fthe
hackior of cascs as wall as the current institutions tegetber
nave oe2n starine our courts in the face for crict a long
time. Evidance raceived by the committec showsd that desnite

the shovtace of courtresms, no optimum use hed boen mads of

tae few availabizs ond that most magistraotes co rof sit in

ey oAt ~ 1N - i ~ 2 oA s i~
the afiy retly stort oon time,” M omazoistivate o
fudge wioe fails te deliver jucoemant on the seti date equally
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cannot bhe found,or in SOomu Ca59%, Case racords

A

THE LEGAL AID DEPARTMENT

Equal justice for all is a cardinal principle con which
the entire system of administration of justice is based, hence

the establisnhment of the Legal 2Aid Depariment. Its purpose

o

i

L
[£¥

is to grant legal aid espe 1ly in criminal cas

s Lo nersons

whose means are inadequate to enable them to 2ngage private

]
P
<

nractitioners to represent them.

S. IBID

4. M.A. N'gandwe : Delays in the Administration of Justice in
Zambia - presented at a law seminar convened by the Law
Association of Zambia neld at Lusaka from 3th-10th December
1977, P. 5.

IDIB P. 13

(3]
.
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dowever, the Legal Aic¢ Denertment's role in the
administration of justice has been undermined cue t¢ the
fact that it bas constant shortages of staff and funds.®
Morecover, 1f ithe accused has bean granted Lecsl Aid and a
Legel Aid Counsel is not available, trial cannot oroceed
because te de so, in tie absence of Defance Counsel, would
Certainiy result in the triel beipg nuilified by the
Supreme Conrt.’ “Shortage of iransport has been one of the
reasons way tegai Ald Couns2i are unable to attend to court
in time. Host Counsels walk to court and by the time they

reach court they find that their cases are adj ocurneg."”

. 0P Zit; Renort of the Special Committee on Delavs in

tne administration of justice and delivery

5.0 IEID PP i5-16



The former Director of Legal Aid and aow Judge of
the Hign Court, HMrs Jusi:ce Mambilima nad this to s3y as

regards tne aon-attendance of Lagai Ald Counsel in court:

"Legal Aid is the worst. There is no leadershin,
Counsel don't attend to cases. Attendance by
Counsel is very erratic. Counsel change as and
whern the case comes. A bit more dedication and
commitment is required. There is Private Practice

with the Legal Aid Department.”

2. 181D P.1O



LAWYERS AT THE Dok

The committee heard that some of the court delays are
a result of lack of knowledge of the law particularly on

the part of young lawyers whe are nct assisted by senior
lawyers?3 Three years practice for & young lawyer betfore
setting up a practice of his own has been seid to be
inadequate; the argument being that young lawvers reguire
five (5) years supervision before setting up their owun
practice.111t is submittec that & young lawyer with less
than five years supervisicin wio sats up Nis own practice
may tind himseid with & veristy of clieats and casos with

which he cannet possibly cope. Consegqueatly, this leads to

detay and sometime, what is wovrse, bad advise being given.

POLICE AMD PRISON DEPARTMENTS

vua Lo lack of transport, Police and Prison autiioritics
iave Deoen unadie Lo take cccusad persons to court and this

nas coused deiays in disnosing of criminal iriats!
persons in remand priscn are sometimes kapt there
for a long period of time without peing brougnt before
court bdacausae Lhere is no transport Lo
Moreover, it is not a rare occurance for accused persons to
be detained at the police station for a week or more befora

they ave finaliy brougnt to court. As a result, adiocuvnments

t0. 0P Cit; Report of tne Speciai Committee on Deiays in

the acdministvation of justice and delivery
of judgements in Zambia, 1993, P.16

11. IBID
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cases the High Court has to deal witn which could otherwise

be disposad of by the Surbodinate Courts.

Mereover, anticuated preocedures in *the civil durisdiction

are also one of the casuves of court delavs. An exampie

D
2

of how ortmoded procedures end the legal profession cause

~

delays is the case of DIANA LUNGU V THE ATTORNEY GENERALS

which was first set douwn for heraring for 22rd May, 1986, It
could not take off that day because the state wes not
sresent. It was thus adjourned to 17th CSuly, 1986. 0On this
day beth counsel were present but by ceasent it wes again

adjourned sine di 2 with a view to settla the matter out of

couvrt. Cp 4th CGetober, 1938, the case was restored and

[—)

adjourned to Z0th Cctober, 1898¢. t was then referred to
thie Selicitor General befeore the adjourned date. On 20th

October, 1802, It wes aegain adjeurned to 9in Moy, 1990, Cn

I 4 b P i o P -~ . e, - A i -~ -

SGantorory T2 20 tne raguest of the state baocause tnaere
AUVCoNs wWinnesses oresant.  Finally, on 1ot Sentember, 1932,
do T 1 + ~ ~ o P e o~ ~ 4
i dewyor was an leavs and the case was adjourned sina dia,

Apoeals aro another causa of court dalays. Thov e

- -

the administretion of jusiice and gelivery
of judgaments in Zambia, 1992, P. 14.

15. IBID.

16. IBID P.17

17. Sections 19 and 20 of Act No. 11 of 18990.



through The High Tourt hafora thzy rosch the Sunrcams
These anneals must ha lodiyad witnin fourtosn {14) day53

Howaver, tha appallant may appeal our of Zh2 stated time

-~ A 338 1. ~ “{)
fer good ra2asons acceptabla to the Hign Sourt?” Furthermora,
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Thus, ailthougn the courts are the

L9

B R R
UirSpute settie

(¢

S, b v submitted thet tiney are
slways tine most efficient oy efiective mothod

fegal controversies.

R .
COMOLL Vibis

19. Section 322 (a) of the Criminal Procedure

Iel
-

A v

Chapter 160 of tho Laws of Zambia,

el ~ ™ - —~ . ey
e, IBID Section 324

21. N'gangwe, OGP Cit. ©.&



CHAPTER THREE

Lew 1s @ dynamic phenomenon and so is tne administration
of justice, both of which must continue to develop and to
move with thz times. Lord Denning1has put it in this way:

"The orinciples of law laid down by the judges in the

12th century - however suited to the social conditions
of that time-are not suited te the social necessities
and socizl opinions of the 20th century. They should
be moulded and shaped to meet the needs and opinion

of today."

> pood ba

k]
(v

From bthe ureccaing chaptar, it is evidant that ths

o
it

maximise the use of ADRMS, as a supplement to the ordinary

(%]

court sys.otn, 1s real and urgent. As many pecple appear to

be litigatious, especially those in urban ear=as, courts are

under strain due to the ever increasing volune of court husiness.
It seems instructive that a systematic campaign 1s desirable

for the promotion of alternative methods of dispute resolution.

Besides the leocal courts, the other courts in the

[%7]

Riavarchy do not appear to be doing much in the promotion

of alternative methods c¢f dispute resciution in suitable cases.
In criminal cases, opportunities exist for magistrates'

courts to promote reconciliation in misdemeanour cases. For

examnle, section 8 of the Criminal Procedure Code, Chapter

1. Lord Denning, M.R. : The Discipline of Law

Butterworths, {(1979),
London, P.V.



159, provides that:

“In criminal cases, a surbodinate court may promote
reconciliation, and encourage and facilitate the
settlement in an amicable way of preceedings for
assault or for any other offernce of a personal or
private nature, not amounting to a felony and not
aggravated in degree in terms of payment of a compensation
er other terms approved by such court and may, thereupon,
order the proceedings to be stayed.

Atthougn this orovision in law is used from time to time,
its application is not as wide spread as one would wish to see.

The courts and the parties concerned would do well to improve

their attitude in this regard.

w

In suitehle civil cases too, onportunities do exist for
the prometion of alternative dispute resolution, not only in
magistrates' courts but also in the iigh Court. In every
divorce case filed in the High Court, it is a requirement for
the petitioner's counsel to file a certificate with regard

to reconciliation to show that he has discussed/not discussed
with the petitioner the possibility of reconciliation. That

such a certificate appears in every cases of this kind is a

matter of course.

However, it is not mandatory in Zambia for counsel tg
attempt reconciliation. It is not easy to say with what
seriousness the purpose of reconciliation is canvassed as
cases that end up in reconciliation are rare. Here acain, one

would wish Lo see a positive attitude on the part of spouses



and their counsel to ADRMS.

The basic forms of ADBMs may be catergorised as follows:
reconciliatien, conciliation and mediation, arbitration and
statutory bodies. These will now be considered in the order

in which theyv anpear.

RECOMCTILIATION

ihis is a process oy which disputants confer with each
clier and thereby fing » sclution to their Gispute without
the intervention of a third narty. Reconciliation is vary
common and vittually takes nlace every gay in both rural
and wurban areas. The importance attached to it is that

of settling disputes without the rupture of harmonious
relaticonshins or the creatiocn of life-long enemitv. For
instance, it aims at preserving reiationships among friends
relatives, between people that belong to the same village,

and between neighbours.

CONCILIATION 2D MEDIATION

Medietion and conciliation are, in reality, one and the
same thing and are normally discussed togehter. They involve
the intervention of 3 third party who strives to eoffect a

compromise acceptable to and accepted by the parties concerned.

However, conciliation on the one hand, involves a third
party who attempts to assist the parties reach their own
agreement without making any of his own recommendation to

them. It can take place for example, in a marital situation,



that is between spouses and also in business partnership.
Mediation on the other hand is a means by which a third

party listens to the disputants' views and then makes
recommendations that are devoid of any binding force. 1In
other words, the disputants are free to accent or reject

any, or all of such recommendation. Mediation is gquite common

amongst church situations and religious groupinas.

Reconciliation, Conciliation and Mediation provide
expeditious and inexpensive justice to disputants and zare
easily accessible in contrast to the erdinary court system.
In additicn, disputants have an assurance of confidentiality

and are generally not exposed to public goze,

ARBITRAIION

This is a process by which an independent third party
conducts a hearing and mekes a decision on the merits of

the case which is binding on the parties.

Arbitration in Zambia is Sased on the Arbitration Act,
Chapter 182 of the laws. Even the Local Courts Act, Chapter
54 allows arbitraticon under appropriate customary lew.?

The advantages of arbitration in coatrast to the court system
include informality as it is unntlessary to obsarve the

strict rules of evidence, privacy, economy, speed and finality.

i

ration arises out of contracts

Lt ad

In the majority of cases, arbi

P

aspacially those of a commercial nature.

See Proviso to section 5041 of the Local Courts Act,

Chapter 54,
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to his original position as head of Security. This case not
only illustrates the flexibility of the court but also shows
its ability to enforce nrovisions of the Industrial Relations
Act which are not specifically brought up by an applicant

in his/her submissions.

It is impertant to state that the Industrial Relations
Court, in its decisions, aprlies the common law where the
Act nezds to be supplemented and alsc apolies rules of natural
justice and the law of equity. Moreover, a person who is
aggrieved by an award or daclaration of the court may appzal
to the Supreme Court on a point of law or mixed law and fact

but not on fact alone.

THE COMMISION FOR INVESTIGATIONS

The Commission for Investigations alsc known as the
()mmtgdsman was zstablishad in 1972 under the Saocond Rapublic
Constitution and is reguiated by Chanter 133 of the Laws of
Zambia. Tihe function of ths Commision is to incuire into

gllzoations of misconduct or abuse of office of authority

N DUDLIC savrvice,

“¥he Commission is responsible to the Presidant ard can
merely recommend whal remediel action ouunt to be taken. It

is for the President to meke a decision on the matter.

Accerding to section 15 of the Commisior for Invastigstions
hot, Chapter 18z, every investigation is to be conducted in
caemera, that is privately. One of the reasons for the secrecy

surrgunding the investigations is that it is meant to nrevent



4nnecessary suspicion developing around administrative
officers and agencies which might prejudice their public
image. In addition, receiving evidence, the commision is

not bound by the rules of evidence. Its procedures are
informal, simple and straight forward. Because of simplicity
In its procedure and as it can sit and hear complaints at

any place, where witnesses may reedily and conveniently be
reached, it is better equipped te secure an aggricved

person a speedy remedy in contrast to the courts of law.

It is unnecessary to deal in any detail with the other
tribunals such as the Income Tax iribunaoi, [he Rent Tribunal
and taz Touwn and country Planning Tribunal as taeir activities
arz ot exiensive.

In conclusion the merits of dispute resclution tarough
ADRMS are many and nced to be promotec ia an attempt to

ensure that alol have easv a

o

(9]
fe¥!

cess to justice as litigation

+5 expansive, time comsuming and cumbarsome.



CONCLUSION

From the preceding chapter it is avident that the
need for alternative methods of settling disputes, as a
supplement to the ordinary court system is real and urgent.
This need basically arises from the congestion of the court
system and the appreciation of the adagelaustice delayed is

Justice denied'. It is therefore important that side by

side with the desire to utilise alternative methods of
dispute settlement, the court system should continually be
eaxamined with a view to reforming it in order to make it

more relevant and responsive to the current needs of society
and to make the delivery of justice expeditiocus and adzquate
in gquality, guantity and accessibility. Some of the rigid

5 1 cumbersome procedures of the oardinary courts sphould thus
be reformed in an effort {o administer substantial justice
free from technicalities. Furthermere, it is vital to
constantly improve the quality of pnhysical facilities and

of the personnel irvelved in the administration of justice.

Indacad, 2as we have already observed, the processes of
reconcitiation, conciliation and mediation and, to some
extent arbitration bear a striking resemblance to the African
traditional methods of dispute settlement. This system of
cdisposing of disputes without the rypture of relationships
is cevtainly much better achieved through these informal
arranacments than throuch the confrontational atmosphere

that is endemic in the adversarial court system.



In an effort to improve the prospects of success of

the ADRMS, it 1s cqardinal that a cempaign be aimed at
educating the general public in order to persuade its members

te resort move and more, where this is possible, to

settling their disputes through the afore-mentioned ADRMS,

the existence of many of which is usually unknown to the

majority of the general public. If members of the public

are made to appreciate that resorting to ADRMS is cheaper,

infermal and expeditious, many of them would resort to such

methods. As delays are endemic in the court system, Counsel

can use the very axistence of dalays to persuade clients to

settle their disputes out of court.

Furthermore, the courts need trained manpower and the
law Association of Zambia should activeiy participate in
these actively participate in thesz programmes like theivr
countaerparts in America. Hence, the ADRM course should be
inciuded in either the University of Law Practice Curriculum.
In the United States, this is part of the University

Curriculum.

Training lawyers in law firms and public law officer to
identify cater appropriate to non-litigation dispute resolution
could also help a lot in diverting a large number of relatively

routine cases to an expeditious process.
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