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ABSTRACT

The _pfincipal objective of this study is 1o examine and
evaluate the role of the judiciary in the enforcement of
human rights in Zambia. Traditionally, the function of the
judiciary is'to adjudicate between two or more disputants
over - an issue or issues brought before the Court bv either

party.

The prevailing legal framework [or the protection.
promdti«)n and enforcement of human rights in the countrv s
cdq'tained in the Constitution. which s the supreme law of the
land. ~ The Bill of Rights is enshrined in PFart (il of the
Constitution. [t has been so entrenched since the country
attained its ihdependence m 1964,

The Bl of Rights guarantees the protection ol
fundamental cights and freedoms of the individual regardiess
of réce. place of origin, colour, political opinion. sex or status in
society. The Bill lays emphasis on civil and political rights and
is fashioned on what is commonlv known as the Neo-
Nigerian stvle where most rights and freedoms of the
individual are encumbered bv  derogations or exceplion

clauses.
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The Constitution vests judicial power in the Supreme
Court, the High Court. the [ndustrial Relations Court fhe
Subordinate Court, the Local Courts and such lower Counr(s us
may, from time to time, be prescribed bv an Act of
Parliémem. However, the High Court is given original
jurisdiction to hear and determine any' matter arising out o

alleged violation or threatened violation of human rights.

In addition to the Courts, the Constitution has provided
for the establishment of the Human Rights Commission. Thie
Commission has now been created under Act No 39 of 946
ThevCommissi(m 18 an added institutional mechanism [or the
protection and promotion of human rights but it 18 not 2

COUI‘L

The Constitution has also  provided for  Directive
Principles of State Policy in respect of issues relating (o
a soctal order based on democratic governance The
principles also relate to the creation of an environment in
.which citizens can  secure adequate facilities lor the
promotion of health. employment. education and decent

shelter.
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However, these principles are not justiciable, meaning that one
cannot sue the State if it does not provide or make them
available.
The focus of this thesis, as aleeady ‘st.at.ed, is on‘t.he
judicial enforcement of such human rights as are available
under the law of the tand. Paper guarantees of human rights

are illusory if they are not capable of enforcement.

The return to multi-party politics in 1991 with its
emphasis on democratic governance, heightened the quest for
the enjoyment of individual liberties and freedom in the
country. The observance of human rights is now being seen as a

condition precedent to democratic governance.

Under the new dispensation, Zambia which ’has rat.ified
both the Universal Declaration of Human Rights and the African
Charter on Human and People’s Rights, has a duty to exalt and
provide effective institutional and legal frameworks for the
protection of fundamental human rights. The judiciary is
certainly the most effective framework among various
mechanims that the State has put in place in its desire to

promoté human rights.
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The judiciary can, however, only play an effective role
through courageous human rights ‘activism' and a generous

interpretation of the provisions of the Bill ot Kights

This study is not intended to be a Vtréause; on the
judiciary‘zmd human rights in Zambia. However, a thesis of
this type is certainly bound to animate worthwhile discussjon
on the pivotal role of the judiciarv in the enforcement of
human rights. The citizen, especially the indigent litigant,
expects the Court to provide fundamental r‘airhess on 18sues of
fundamental rights and freedoms which are incorporated n

“the Constitution,

It 18 the writer’s sincere hope that this thesis will make
a significant contribution (o the current human rights

“discourse n the countrv

Julius Bikolon Sakala, SC.. OGDS.,
Bambo House,
Buteko Avenue,

NDOL A

June. 1999,
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INTRODUCTION

Human rights in Zambia are not an entirely new
phenomenon“ The practice of human rights through traditional
syétems of legal and judicial adjudication have existed in the
country from time immemorial. Ethnic groups administered
jus’tice Lhrough village or chief’s courtsl. For example, the
Barotqe people of the Western Province ~ {formerly

Barotseland) had a system of Kutas 2 for settling disputes

_Whth included human rights issues. Under the mdzg,enom
'jusuue systems chiefs and their advisers had power over their
' sub;ebts 1nclpdmg the right to life or the right to freedom of
move ment. ’Alt.hough on the face of it, it may appear to a
casual observ.'er that the chief had complete power over his
subjects, in réality the life of ahy subject or the freedom of

movement could not be arbitrarily denied or restricted.3

The judiciary in whatever form has, therefore, always
playéd' a crucial role in the administration of justice
t.hmugh.out the history of mankind. Zambia has recognised
this critical role of the judiciary by establishing an
independént_ “and autonomous judicature comprising the
Supreme Couft., the High Court, the Industrial Relations Court,

the Subordinate (Magistrates) Courts, Local Courts and “such
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lower courts as may be prescribed by an Act of Parfiament.” *

Zambia has also recognised the importance of promoting
~and prolecting fundamental rights and freedoms of the
- individual through an entrenched Bill of Rightsd To ensure
SQch protection as might be necessary, the Constitution
provides a mechanism to redress any violation or alleged
'viol“ation- of human cights® It is, however, provided that to
enforce the protective pfoxfisions, the aggrieved person. must

apply to the High Court for redress.

This study is about the role of the judiciary in the
enfo‘rceme‘m of human rights (n Zambia. [t seeks to examine
the part which the judiciary or Courts have and are plaving in
the enforcement of human rights in the countrv. 1t also seeks
1o examine the extent ld which the judiciary is independent ol
~the Executive and the legislature tn the protection ol human
‘rights. ~ The study turther examines and analvees the
Vproﬂvisioris of the Ril' of Rights in the teeth of numerous
derogations or exceplions therefrom Are these provisions

i

~of merely cosmetic value?
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Additionally, the study examines the right of access to
justioel as a human right. An analysis of human ‘r.ights
liu’gation,’:v in Zambia is focussed on technicalities involved (n
both civif and criminal litigation, the expenses of hu‘rmg
lawyers, ‘the procedural technicalities, distances involved
-' especially for rural dwellers and illiteracy. In the final
»_’_anzﬂ"’ysjs the studv examines the role of other stitutions
involved in the promotion and protection of human rights in
‘the country such as the newly established Permanent Human
,Rights Commission® and the old Commision  for

Investigations9.

| ’Th_.e writer (s advocating for the est.ablmhmem‘ of 2
’Const.ituti_?_)nal Court such as the ‘one established n
neighbouring South Africa. The increasing awareness and the
growing complexity of human rights issues in Zambhia
- necessitates the establishmént of such a specialist Court

: hizvﬁng both original and appellate jurisdiction

The writer s also advocating lor human rights litigation
o commence at the lowest stratum in the judicial hierarchv
It 1s argued that it is mvthical tor the Legisiaiors (0 provide
[ha[: aggrieved persons sh'Quld applv to the High Court onlv
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~ for réddress’-of any violation of human rights. Oontr_ary to this
positive law approach and contrarv to popular concepts,
human .righis litigation cannot be limited to the High Court
alone. Local Courts and Magistrates Courts play a ma;or rofe in

the day to day ad;ud:cauon over human r;gmq 1ssues,

:This study is also strongly advocating for a re-visit of
the Bill of Rights which is stilf an off-shoot of the first
generation human rights. In view of the global growth of the
concept of human rights, it is imperative that the Zambian Bill
ol’_Rights be re-visited in order to bring it in line with

international norms or standards.

~ This study is justjl‘ied firstly, in that since the return to
multi-party politics in 1991, Zambia has experlenced an
upsurge in human ngmc awarenes among m ppople ecpemam
in ‘urban areas. This s so partlv because democracy pre-
supposes that human rights are worth nurturing. The upsurge
is also due (o a proliferation of Non-Governmental
Organisations (NGOs! with a particular focus on human rights
issues and the promoﬁon of civic awareness lherem [
Howevet 1here are still persistent violatons of human rights

.wmch. Courts have been called upon to ad:udicate. Secnndly,
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thé few Works on human rights in Zambia that exist have
eithe_'r tocussed on issues outside the specific role  of the
ju’dicx_;'ary or require extensive up-dating.!! It 1s hoped that
this s:i-udy‘i\"’iﬂ contribute towards a greater u’nderstandir@g of
the role.of"the judiciary in the enforcement of human rights
iﬁ Zaﬁjbia;sfhe reader will notice that the theoretical aspects of
the si'_udy 'ﬁ'ave been, wherever possibble, enmeshed with the
author's own practical experience of over twenty-four vears
as an ’Advciéate of both the High Court and the Supreme Court

of Zambia. During this period, the author has covered a wide

range of both civil and criminal litigation.

Methodology

This study involves a general review of some se!e‘éwci
literature on human rights. There is a plethora of literature on
human righ}tis ranging from publications of the United Nations
and its various human rights inst.ruments;} regional human
vrights‘ litecature in America, Europe, and Africa. Relevant
materials were collected from a variety of sources such as
Parliament. Courts, 'l'rlhunals.‘ human rights oriented Non-
Governmehtal Organisations  such as the Inter- alrican

Network for Human Kights and Development
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(AFRONET): Foundation for Democratic Process (FODEP) and

report of Amnesty International.

These reports were fortified by case law where
necessary. More importantly, the study benefited the
researcher's own experience in the field of human rights and
the operations of the judiciary and other stakeholders as a
private legal practitioner. Personal interviews were conducted
with some judges, magistrates and other judicial personnel,
Between October and December, 1997, the researcher
participated in a Human Rights Consultancy with the UNDP in
Lusaka. This created an opportunity to visit places as far apart
as Lundazi in the Eastern Province and Mpomko;s'o and Mbala

in the Northern Province in typical rural areas.

Chapter One traces the development of human rights in
the world. It also examines how human rights have emerged in
‘the arena ~of national |legislation and how the
internationalisation of human rights has influenced the
application and interpretation of those international norms at
the domestic, level. The Chapter lays the stage for an indepth
inquiry and appraisal of human rights issues in pre-

independent Zambia.
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In this Study, Chapter two gives an overview of the human
rights situation before and during colonial rule. It brgadly
suﬁeys the human rights situvation during these periods by
focusing on the role which the indegenous and colonial courts
played in the enforcement of human rights, if indeed there
were' any human rights to talk about in the colonial era. ' This
Chapter sets the backgi'ound for assessing the role of the

judiciary in the enforcement of human rights in the country.

Chapter Three surveys how the International Bill of
Rights has inSpired many domestic constitution-makers in the
world towards respect for human rights as a global concern.
The“Chapter also examines the meaning of a “Bill of Rights"
which has been incorporated in successive Zambian
Constitutions since independence. The Chapter further
examines the legal framework which provides the mechanism
for the pro(ection and promotion of individuval rights and

freedoms in the country. It concludes by analysing the effect
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of derogations or exception clauses which appear endemic in

the Zambian Bill of Rights.

Chaptér Four deals with the judicial implementation of
human rights. The Chapter has adopted, for analvsis, five areas
of common concern viz: (1) Personal Liberties: {2) Freedom of
Expression: (3) Freedom of Assembly and Association and (4)
Freedom of Movement. The Chapter examines the role which
the judiciary has played in the field of human rights in these
areas. It explains that these areas of human rights have been
chosen because they appear to be more fertile than others in
terms of the frequency of violation or alleged violation. The
Chapter examines the difference between a dualistic and a
monistic state in the implementation of internatonal
instruments at the domestic level. The former requires
domestic legislation to legalise the provisions of such

instruments while the latter does not.

Chapter Five analyses the independence of the judiciary.
It examines the extent to which the judiciary could be said to
be independent of the Executive and the Legistature. The
Chapter examines the appointment of judges; their

qualifications; their conditions of service their salaries and
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perks their" security of tenure their priviledges and social
status. Thé. Chapter then considers the method of disciplining
and removing judges from office. The concept of the se;:»aration
of powers 1s also examined showing how, at time the Executive

: i)_r the Legislature has interfered with court decisibns.

In Chapter Six, the right of access to ihstice is examined
The Chapter analyses some aspects of the Zambxan ‘judicial
system in relation to access to justice in cml as well as cnmma!
matters. By» way of comparative approach the Chapter examines
- the effect on both international and regional treaties refating to
'ac_ce's_s to justice since the country is signatory to some of these
Vtreaties, conventions or protocols. The criminal process is
extensively discussed in this Chapter because it is in this area
of.justicé where violation of human rights are most frequent.
Somé impendiments 1o access to justice are also examined such
a constituuonal derogations especially during states of
emergency.. Others are the cost of litigation and persistent

- delays in mncluding trials and delivering' judgements.




XX

'"The theme in Chapter Seven is renvoi The Chapter
discusses some concluding reflections on what the previous
six Chapters have discussed. The primary objective of thys
Chapter is to examine the role of other agencies or institutions
in'vol_véd in the promotion and protection of human rights in
addition to the existing judicial institutions. The creation of a
Constitutional Court is also canvassed in this Chapter since

fundamental rights are enshrined in the country's Constitution.

The role of the Permanent Human Rights Commission is
examined in this Chapter and so are the Commission for
Investigalions; the Electoral Commission: the Lands Tribunal
and the Anti-Corruption Commission since these state
institutions .play an important role in the area of human
rights. Similary, the role of human rights oriented Non-
Governmental Organisations (NGOs) is discussed for they
- promote human rights awareness by way of 11w('yuutc>(jng

alleged human rights violations. -

Chapter Eight contains a brief summary of the study
coupled with a similarly briel conclusion which includes

suggested areas for future interventions.
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CHAPTER ONE

- THE DEVELOPMENT OF MODERN HUMAN RIGHTS
INTRODUCT ION:

- Historically, the protection of human rights emerged
i-n the field of domestic legislation, as for example, the Magna
Carta in England, the Bill of Rights in the United States of
America and the Declaration of the Rights of Man and the
Citizen in France. In those countries domestic human rights
: ICgislalion’ was itself the product of popular révolution. In
each, the fevolutions were themselves influenced bv rights
theories, such as natural rights and social contract, espoused

by a number of philosophers of the time. |

The domestic concept of human rights norms was
‘globalized” or ‘universalised’ after the Second World War.
The cruelties, oppression and alrocities m the nler-war
yeavrs'm Europe brought the conviction. both during and after

the Second World War. that the international recognition and



'protection of huxﬁan rights for all people throughout the
world_‘is essential to the maintenance of international peace
and‘securit'y. This realisation led to the adoption by the
United Nations of what is now fashionable to term the

International Bill of Human Rights.!

_ "How'ever, because there is nothing like a universal
culture and because the various regions of the world are not
éi the same'_l level in terms of political advancement, economic
d_e'velopment. wealth, social cohesion and integration, it soon
became apparent that respect and protection of human rights
-‘c'oulvd-‘be' additionally ensured through regional human rights
arraﬁgements. So, regional specificity has impelled each region
of the world such as the Americas, Europe, Africa (and very
- soon Asia) 1o adopt regional human rights instruments and
, meéhanisms.for the enforcement of the rights enshrined in

such jnstru ments.

While this  development has gone on at the
international level, domestic legislation has not always caught

up with the vibrancy of modern human rights discourse.
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And so international and regional human rights instruments
now influence domestic legislation in two ways: some merely
set.standards while others impose binding obligations on

States parties.

This first Chapter examines the em'ergence ol human
rights ‘in}, the field of domestic legislation. the inter-
nationalisation of human rights, and the abiding influence of
international human rights norms in the domestic sphere. The
tmportance of this opening Chapter lies in the fact that il sets
'lhe background against which the role of the Zambian
judiciary in the enforcement of human rights can be critically
assessed and analysed because Zambia is a stale‘ partyv 1o most
of the int_ernat.ional and regional human“rights treaties or

instcuments.




SECTION I:

Human Rights Theories

Some'frudiments of philosophical discourse on human
rights in a broader sense can be traced as far baék as the‘days
of Aristotle and through the period of the Stoics of the Greek
City of Athé_né about 300 B.C. However, the modern concept of
human rig‘his is rooted in the English, American and French

domestic revolutions mentioned above >

Human rights are those claims which people make or
ou’gh‘t.to m'_ak'e upon their society bv virtue Qf being human
be’ings, Every human being is endowed with certain
inalienable rights by nature: They are universally applicable
and are indivisible. They inhere in every fserson regardless of
race, séx, social, political, cultural or econouﬁic stalt’us.3 Td—day
this viéw of the universality and inalienability of human

rights in the world is no longer in dispute.’

It is, however, noteworthy that although these rights
- are um'versally applicable, they are not at:olute nor are they

inviolable, neither are thev unlimited linde:r certain




cichmstances thay can be restricted or denied® as will be

seen in Chapter Four.

A Natural Rights Theory

Early concepts of human rights were based on the
-'t.heory of natural rights, itself derived from .the theory of
natural law or the law of nature. The law of nature was
vt.hought to be rooted in man as an individual rather than
being derived from his civic status.  Socrates. a Greek
philosopher maintained that individuals should not accept
rules which they themselves could not justify © Natural law
theory’ e_m'bodied the prjﬁciple that all humans share cériain
common ,‘_attributes bv nature regardless of the social or

political constitutions under which they lived.

Another Greek philosopher, Aristotle. joined the
-'phiiosophical speculation relating to natural law and hence
natural rights. He is credited with claiming that it was natural

for man to be a member of a polis (a city-state! and bv
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nature, man required rules to regulate his activities with oihers
in the polis.” However, before Aristotle there was Plato who,
after the execution of Socrates, contributed to the debate on
natural law. In Plato's view social justice was impoﬂam if any
society was to attain internal harmony within the co_mmunity
as well as among the individual who constituted the

community. 8

In later years and with the decline of the Gréék Polis; the
concept of a universal system of natural law began to develop.
The Stoié philosophers were the first to postulate this concept
of the universality of natural law from which natural rights
emerged. The Stoics equated man to a citizen of the world in
addition to being a citizen of a particular state. They saw man
as a rational being capable of devising a universal moral code
to ensure that justice prevailed among peoples of the human
race. It is said that this concept of a universal‘ code of
behaviour guided the Roman legal philosophy of the time m
dealing with foreign nations as a result of the influence of the

Stoics. ?
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In ‘the 13th Century, St Thomas Aquinas also
philosophiéed on the concept of natural law and hence natural
rights. He regarded natural law as God-given rules. He
theorised that the individual needed security of life; a system
of -order and justice; P morally competent administrative
authority acting for and on behalf of the people and the

protection of religion under the guidance of the Church. 10

" Later, the Renaissance or revival of learning and the
Protestant Reformation or religious revolution of the [6th
century further stimulated this spirit of philosophical inquiry .
The Renaissance postulated on man as an individual under a
system of laws which bound both the ruler and the ruled. In

this atmosphere natural law or natural rights flourished.

Inthe 17th century, John Locke madeva lasting tmpact
on the theory of natural law and the enjoyment ol natural
rights even though he is popularly known for his
.contribution to the theorv of social contract which will be
discussed below 2. Locke saw natural law as nothing but
reason and that it was rooted in the reasonableness of man.
e saw a natural system of government under which the
rulers were trustees and the people as heneliciaries. T_o' him

all mankind were free, equal and independent The 1mpact ol




his natural law theory penetrated into Europe and into the

Americas !3

| [t 1s admitted, however, that this discussion is not
meant to be exhaustive because an exhaustive treatment of
these early philosophers would require a thesis on (ts own.
That said, the contribution of a number of early philosophers

albeit briefly must be recognised.
B. Posittivism

The School of Positivism was established in the 19th
century by August Comte, a French philosopher. Positivism
_re’cognised only facts or laws established through scientific
methbds aﬁd not based on theological or other unscientific
methods. Thus, the theorv of natural law-cum-natural rights
underwent a scathing attack by philosophers from the School
of Positivism who argued that a legal system exists only if it
can be effectively enforced and that law and morals should be

scparated. !4 ,

The theory of natural rights simrliciter which arose
from the concept of natural law was criticised as being

negative and therefore meaningless '3 Tre positivits argued
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that natural law alone could not guarantee human . rights

unless such guarantees were institutionalised by secular law.

The natural [aw theory was seen by positivists as
-anchoring too much on religious or moral platforms. It had no
legal backing but the concept of positive rights was linked Lo
(legal positivism where laws could be put in place to enforce
the enjoyment of human rights. Thus, there appears (o be a
correlation between positive rights and legal positivism just as
there is a linkage between natural law and natural rights. !©

Positivists argue that it was necessarv 10 have some
system of legalising moral philosophies on human rights Such
a system would give authority to legisfators and enforcement
| agencies to promote human rights lhrough legal positivism. In
“short, there is no right where there i no power or authority
to secure the object of the right. The point however ¢ that
human rights moral activism is a pre-requisite to legal
_povsit’ivism to buttress the enjoyment of human rights. Both
namral and positvistic theories of human rights have
strengths. ~Neither of them can operate effectively on its

own !7 .
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€ Social Contract Theory

Thé exponents of the theory of social contract were
motivaied by the concept of a covenant, moral or otherwise,
which existed :between individuals in a community. Such a
covenant could also exist between citizens and their
governmént or their governors. That theory postulated that
every pei'son must be willing 1o abandon his self—preservation
instincts - in. exchange for security of his life, fiberty and

property. Every person must be wiling to limit his free will. '8

The theory of social contract began in the early days of Plato
and Arisi_,otle. Plato formulated the idea of philosopher rulers
who would formulate the true idea of God and the rules of
moral behaviour, to regulate economic life, and to controf all art

and science by its system. 20

Similary, Arisiotle saw the state as omnipotent and therefore
all embracing under a powerful but non tyrant mornach who

would be accouintable to the masses. 2! Such a’




ruler would fit into Aristotle’s theory of a social contract
between rulers and their subjects. Later, St. Thomas Aquinas,
Thomas Hobbes, and John Locke became some of the leading
legal philosophérs in the propagation of 'the concept of social
contract. O}lhers were the Dutch Jurist, Hugo Grotius, and the

German philosopher, Emmanuel Kant.

- All these philosophers had, in one way or another,
poétulated their theoretical concepts leading to d.esigns of a
Covenant or Social Contract. They were joined in their
: philosophicavl designs by French philosophers. Montesquieu
and Rouseau, both of whom had important mfluence on the

22

development of human rxghte in their coumr

One eminent English philosopher who s still
reme‘mber"ed as a great exponent of the théory of Social
Contract is John Locke. But he was also a great exponent of the
_.the‘or‘sjf of natural law.?3 Locke postulated a state of nature
Wher’é uﬁeﬁ lived as equal but separate individuals. In pursuit
of his‘indjv_idual happiness, man entered into a Socral Contract

to establish order by consent. 24

In France, there emerged Jean JacqueQ Rouseau who

' pcmulated equaluv and brotherhood through the concept of



Social Contract. He emulated John Locke but added the
dlmensxon of consent and the General Will to the concept of
natural rlghts Rouseau’s theory of Social Contract gave great
m_splrauon to. the French revolutionary leaders of 1789
resulting in the French Declaration of Rights of Man and the

Citizen of that year. 2

| Hugo Grotius, a Dutch jurist who s generally
acknowledged as the “Father of International Law” also
postulated the theory of Social Contract or "agreement” in the
| interhational order 28 Grotius argued that it was possible to
rationalise .the existance of natural rights and that natural
laws were not dependent on Deity or God'for their validity. It
‘was_ this secular approach of Grotius which appealed to
- scholars of the post Renaissance era like John Locke who, as
has aIready.v been mentioned, advocated the Social Contract
theory andb the inalienable rights of the individual in
socie‘ty.27 The right 1o life, liberty and ownership of property

could not be abrogated by the state.

In summation, the development of the nature of human
rxghts can be traced to'the theory of Social Contract from
Plato and Aristotle o John Locke 1n England and Jean Jacques

- Rouseau in France. The Social Contract wag also the doctrine of
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the quan philosophers who endorsed the right of the masses
1o elect their magistrates and make them accountabvle to the
people_-.28 The theory was advocated by 'those who believed
that a persdﬁ or a group of people would make a contract with
the governing authority in return for that governing authoriy
to prot'.ect. and give service to the masses who put it in
power 2 1t is analogous to the teaching of the Bible where
King David in the Second Book of Samuel isl shown to have

made a Covenant with his people. 30

But the concept of Social Contract had manv- critics. Its
enforceabxhty was questioned and its applicabil ity appeared
~ nebulous. One such critic was  Thomas Paine  who asser@ed
that the English Revolution of 1688 was cradled in contract,
and that thé American Revolution has the same ancestry.
However, in both revolutions the idea of contract could make

a claim to have contributed to the cause of liberty. 3!

It can also be argued that the proliferation of written
constitutions (with Bills of Rights) in most modern states is a
clear contribution of the doctrine of social or political

contracts.
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Section 2: Early Human Rights Revolutions

- Thé'history of human rights is merely a reflection of
th_e IVarioué' stages of the development of a partiéular society
’ 1hroﬁgh it}s}social, political and philosophical beliefs. These
rights are often articulated around the 1deas which shape and
convey them as societal concepts thro‘ugh w_hich domestic
| legislation is proclaimed and made effective. It has been seen
how in ~Europe and America the Renaissance and the
Protestant Reformation stimulated the spirit of philosophical
i'nq_uiry into natural rights. The law of nature or natural rights
iaugh’t mankind that human beings were born free, equal and
vind‘ependenft. But such freedom, equality and independence
\Qére not ’always easily available. From time immemorial
man had to fight against tyrannical regimes in order to enjov

his freedom :and equah’ty.‘
‘A: The English Civil Liberties

As already stated, popular revolutions contributed to
the development of domestic legislation on human rights.

These revolutions occurred at varying stages in various
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countries but the €arliest recorded ones started in England. As
-fér back as A.D. 900 the different tribes of England instituted
an éssembly of wise men called the ‘Witan' which was the
precursor of the present two Houses of Parliament. The Witan
supported the King but it made its own claims especially

under the feudal system. The Witan changed into the Great

Council (Magnum Concilium) which later changed into the

Houses of Parliament. The Houses of Parliament were divided
into the chpse of Lords, representing the landed gentry and
the House of Commons representing the people who elected

them 32,

On a number of occasions there were struggles bv
Parliament against the arbitrary rule of the  monarchs,
especially the Stuart Monarchs. Although those early
slrhggles were not termed struggles for human rights, they

nevertheless possessed the concept of human rights 33,

(i) The Magna Carta (1215)

Itis against this background in the English struggle for
mdividual rights and liberties that the Margna Carta of the

L5th Century is usually taken as a starting point. However. it
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was. not until the Bill of Rights of 1689 that a serious
aitempt was made at formulating the actual rules for the
protection of the rights and liberties of the English

citizenry 31

The Magna Carta can rightly be describd as the Great
Charter of English Liberties. It was granted by King John in
1215 under threat of civil war. It was avsymbol and battle
cry against oppression. It was revised with alterations in
1216, 1217 and1225 but it was confirmed by subsequent
monarchs, usually at the request of Parliament. Magna Carta
inade provision for ensuring that punishment was
proportionate; that justice was not denied or delaved nor sold

to anyone. Justice was not to be bought either.3?

In so far as human rights and liberties were
* concerned, the most important provision in the Magna Carta
was that contained in Article 39. That Article provided that
no f‘r_eeman was to be taken or imprisoﬁed or deprivéd ~of
his land or outlawed or in any way destroved except through
the rule of law or the due process of law. The declaration in
Article 39 had been in the faw books for over 700 vyears
before Magna Carta®®but the rights and liberties were clearly

amplifted in the Magna Carta.



In terms of property ownership under the feudal
system, seignorial courts took great advantage of the Magna
Carté.'Seignorial justice was regarded in the light of a
proprietarylright, and hence the courts of feudal lords became
the fons et origo of the most celebrated clauses of Magna

Carta’’

(i1) Petition of Right (1628)

The next instrument of the English civil liberties was
the Petition of Right of 1628, drafted and moved in Parliament
by Si‘r Edward Coke, a former Lord Justice turned politician %
The Petition was the embodiment of the doctrine of the due
process of law or the rule of law. [t was an attack on the tax
‘imposmons of King Charles | which five Knights refused to
pay. It was the assertion of the maxim ‘no taxation without

representation’

King Charles who ascended to the throne in 1625
imposed -~ taxes by roval command withoul Parliament s

approval The petition asserted that no person should be



compelled " to pay tax or such like charges without
authorisation by an Act of Parliament.39 After several evasive
actions by the King, the Petition was signed in the form it was
approved by Parliament. Thus, a domestic human rights

revolution was translated into domestic legislation.

The King's assent to the Petition was received with
excitement by Parliament and the public in the streets of
London. waever, that achievement was the outcome of the
struggle between Parliament and the monarch. The Petition
itself only'served the Interests of few ‘landed Englishmen
and not wdmen since women had no voting rights at the time
Although the Petition also emphasized, in clause 10. that no
freeman shall be imprisoned or detained without the due

process of law 0 it did not apply to non-freemen of the dav,

such as slaves.
(1it) The English Bill of Rights (1689)

~The regnal years of the house of Stuarts spanned from
[603 starting with James I and ending with Queen Anne who
ascended to the throne in 1702.4! King ‘]a'mes I who ascended
to the throne in 1685 was a very unpopular King. He did not

[t the Protestants. He casually dismissed judges In [688 he



ordered seven Bishops to be arrested for séditjous libel for
which they were eventually acquitted, 42 forcing the King to
run away. His successor, King William was immediately
confronted with a Declaration for the Bill of Rights to which he
assented.43

The Bill of Rights of 1689 provided that freedom of
speech andvdebate in Parliament was not to be impeached or
questioned in any court or place out of Parliament. [t
provided an insurance policy for members of Parliament
~against prosecution or impeachment by outsiders. [t alo
provided for free elections of members of Par.liament and for
freedom of worship. It guaranteed press freedom and

prohibited slave trade 94

To ‘the ordinary citizen the Bill of ‘Rights was the
institutionalisation of the Glorious Revolution of 1688 which
forced King James to abdicate the throne. That revolution had
Cstablishea‘ the principle that "rulers could be removed by
popular will if they failed to observe the requirements of

constitutional legitimacy "4

The Bill of Rights protected the citizen against the

autocratic rule and oppressive action of the monarch 1 also



protected the citizen against excessive fine and excessive
oonditidns,for bail. It further protected the individu@ against
cruel or inhuman treatment by rulers. Emphasizing the

importance of the Bill of Rights, Lord Denning quotes
| extensively from historian Macauley's History of England.
Macauley wrote that although the Declaration “made nothing
law which had not been law before, (it) contained the germ of
the law” which, inter alia, gave religious freedom, independence
of the judge, freedom of the press, prohibition of slavery and

reformed the representative system of Parliament. %¢

However, the Bill of Rights like it predeceséors, the
Magna Carta 1215 and the Petition of Rights 1628 was of fittle
value to the ordinary English citizen. Most of the provisions of
the Bill were meant to protect the interests of the more
powerful and landed English gentry of the day. ¥’ It is
noteworthy that the English have now enacted a Human Rights
Act, 1998, which incorporates much of the European

Convention on human rights into domestic law.

Although a Human Rights Act has been enacted, Britain
has no written Constitution enshrining ihe Bill of Rights. There

are many reasons for this. Firstly, the supremacy of
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Parliament as opposed to the supremacy of the Constitution,
has meant that over the centuries of an unwritten
constitution, the ordinary British citizen is content to leave
human rights issues mainly in the hands of legislators
Secondly, the majority of ordinary British citizens feel that the
liberiies and freedoms of the individuals are already
sufficiently protected by wvarious enactments of Parliafnent
Thirdly, most British citizens feel that toleration and
conmmitme}m to individual liberties and freedoms is the best

protection against human rights abuses 98

However, it is submitted that the development of
modern human rights instruments for the protection of
individual rights and freedoms in the jurtsdictions of the UN
member states, suggests strongly that Britain requires a
comprehensive modern Bill of Rights 10 be incorporated into a

written Constitution.
B. American Civil Liberties
The  quest for exploration and discoverv bv some

buropean powers acted as a catalvst for some while emigrants

to settle in America. Like the scramble for Africa n later




22

years, various Eufopean nationals streamed to America on
political, economic or religious grounds.49 The Spaniards were
the first to settle in Florida followed by the English in 1607
who settled in Virginia. They comprised religious groups such
as the Puritans and Quakers. Dutch settlers later followed

English settlers and occupied Pennysiavia 0

The domestic human rights revolution of the Uunjted
States of 'America in the [8th century emulated the English
pattern. People from Great Britain who emigrated to North
America in that century took with them memories and
experiences of the English Bill of Rights of 1689, They found
support and solace in the English concepts of natural rights

and the social contract theorv.

In his well-known work entitled. The Rights of Man'.
Thomas Paine, a British author who settled in Philadephia
made a profound contribution to the idea of natural rights
which influenced American Revolutionary leaders like Thomas
Jefferson and Alexander Hamilton Jefferson drafted the
Declaration of American Independence in 1776. Hamilton was
among the authors of “The Federalist” of 1788, Others were

lames Madison and John Jav. both of Virginia S



(i)  Struggle for Self-determination.

The experience of the English Glorious Revolution of
1688 and the results of the Bill of Rights of 1689 which
followed the Revolution inspired the white settiers in North
America to struggle for self-rule. The American white
settlers were determined to disengage themselves from British
rule, citing high levels of taxation and lack of representation
as some of the grounds for demanding self-rule® In tact
the Founding Fathers of America justified their struggle
through the natural rights and social contract theories of John
l.ocke, Thomas Paine and other nalﬁral law philosophers of the

time.

In 1776 the colonists proctaimed themselves free and
independent of the British government. The ramifications ol

that proclamation will be discussed in the next section below

(i1) The American Declaration of Independence

- (1776)

The American Declaration of Independence which was
draflted by Thomas Jefferson cortained substantial elements

or concepts based on the English Bill of Rights Indeed the Bijl
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of Rights covered broad principles of the rights of man which
inspired the framers of the American Constitution like Thomas
Jefferson and James Madison. But the American Declaration of
Independence was also a declaration of broad principles of
the rights of man. The Declaration was a document which
proclaimed the independence of the American colonies from
Great Britain based on the principle that all people are
created equal and free. These ideas of equality and liberty

were seething in Europe at that time 33

On 4th July, 1776, thirteen states mamly from North
America unanimously proclaimed the Declaration of
Indepéndence at the Continental Congress in Philadephia. The
drafting C(immjttee, however, included Benjamin Franklin,
Roger Sherman and Robert Livingston. The aspects of human
rights can be found in the preambular paragraph of the

Declaration which states as follows: -




“WHEN IN THE COURSE OF HUMAN
EVENTS, it becomes necessary for
one people to dissolve the political
bands which have connected them
with another, and to assume
among the Powers of the earth, the
separate and equal station to which
Laws of Nature and of Nature’s God
entitle them, a decent respect to the
opinions of mankind require that
they should declare the causes
which impel them to separation.

We hold these truths to be self-
evident, that all men are created
equal, that they are endowed by
their Creator with certain
unalienable Rights, that among
these are Life, Liberty and pursuit
of Happiness™4

(iii) The American Bill of Rights (1791)

Although the American Constitution was adopted on
17th September, 1787, by the Constitutional Convention, it
was not urﬁlil 1791 that a Bill of Rights was incorporated in
the Constitution. Human rights were guaranteed under the
first ten amendments to the Constitution. Some of the rights
‘guaranteed under the Constitution were freedom of speech,

assemblv and freedom of the press. The right 1o life, lherty
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and ownersh_ip of property were among the preliminary

guarantees in pursuit of happiness under the Constitution >3

Initially, the State of Massachusetts could only ratify the
Constitution on condition that certain amendments
guaranteeing some fundamental individual rights were
included. These were freedom of religion, freedom of speech,
freedom of the press, freedom of assembly, a militia instead of
a permanent army, right of trial by jury and the prohibition of

unreasonable searches or arrests>®

Most American statesmen of that time felt that the right
and freedoms' of the individual had to be clearly spelt out and
protected, One such statemen was George Mason of the State of
Virgnia, he refused to sign the document until individual rights
were sufficiently protected.’’ In fact, the Viginia Declaration of
Rights was drafted by Mason a month before the Declaration of

American Independence. 78

With these lofty ideas of equality liberty and the
pursuit of happiness firmly enshrined in the Constitution of
the United States of America, one would have thought that

the guarantees would immediately transcend to blacks
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and red Indians in the country. In practice, however, the

ideals have operated differently.
(‘iv) The Trans-Atlantic Slave Trade

While. equality and freedom became the theoretical
rule of the new Ameriéan hemisphere, the inter-racial
relations among the whites, blacks and reds continued. to be
- harsh and éometimes brutal. For blacks, the slave trade across
the Atlantic from Africa dehumanised them to the extent that
their existence as human beings was often not recognised. Of

the American slave, Nathan Glazer writes:

- The slave was totally removed {rom
the protection of organised
society.... his existence as a human
"heing was given no recognition by

- any religious or secular agency, he
~was totally = ignorant of and
completely cut off from his past,
~and he was offered absolutely no

* hope for the future.”?

The enslavement of red Indians of America was not as
succesful as that of the blacks The Indians either died in
captivity or  escaped. - They could nol stand working in

agricultural plantations as the black slaves could ®® The
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American Civil war ‘of 1861 - 1865 came to the rescue of
slaves in ‘that although it started by way of_ forcing the
- Southern _seéessionists to remain under the Federal system, by

an 1862 proclaimation all slaves were emanci~pated.6'

Despite efforts to promote human rights through its
constitutional framework, the human rights track record of the
United States of America is far from being satisfactory.
"_Slavery, racial discrimination and the genocide committed
‘against Red ‘Indians are issues that continue to haunt America

even with its seemingly impressive Bill of Righis. 62

C. French Civil Liberties

As already stated above, the theories of natural rights
and social“COntract postulated the principie that every person
is born \yi_th certain inalienable rights such as the right to life
and.libcrty.- Prominent among the French philosophers who
contributed to the development of tre concept of human
rights, as earlier indicated ,are Rousseau who threw new light
on the theory of the social contract® a-d M(intesquieu who
forcefully formulated the doctrine of se:aration of powers &4

The sovereignty of the nation and (72 legitimacy of the
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government had to ‘be seen to rest in the hands of the

peopIeA65

The French Revolution (1789)

The French Revolution, like its American precursor,
‘}p}romot.ed the concept of government of the people. for the
| péopie and by the people. Thus, theories of natural rights and

social contract of the Lockean dimension were reflected in the
_ l\evolunon 66 Monteeqmeu s definstion of liberty was similar
'to_ that of Locke, which emphasised the right of an individual
rto do anything which the law permitted. The principles of the
separation of powers were meant 10 restrain  pos mie
| arbitrary rule by the state, thus, advocating the principle of

the rule of ,l_l_aw.67

The main focus of the Revolution, however, was on the
abolition of"-the aristocratic ‘and clerical privileges It also
sough_t to establish a constitutional government that ltmited
the powers of the monarch in the same way that the Magna
Carta limited the powers of King John in England The
sovereignty of the nation and  the legitimacy of the

government of the day had to be seen to rest in the hands of
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the people. Consequently, the Revolution produéed the
Declaration of the Rights of Man and the Citizen in 1789.

- The French Declaration was replicated in the American
Bill of Rights. But the first step of the Revolution were the
abolition ‘of aristocratic and clerical priviledges and the
establihment of a constitutional government that limited the
powers of the monarch. National sovereignty was a
fundamental principle of the Revolution. However, national
so_vereignty was also based on the principle of democracy and

the rights of the citizen.

The state, meaning its representative assembly, would
translate the ideals of national sovereignty by regulating the
Church. education, worker trade unions, the political and
economic life of it citizen while respecting the right of the

individual. 68

Some of :the salient features of the Declaration of Rights
of Man and the Citizen were - the rights of the individual to
due process of the law; the presumption of innocence; freedom
to hold religious beliefs and opinion the rght to liberty;
ownérshi_p of property and freedom from oppression.”®

Article 4 of the Declaration provides that



[.iberty consists in being able to do
~anything that does not harm others:
~ thus the exercise of naturadl rights
~of everyman has no bound other
than those that ensure to the other

members of the society the

enjoyment of those same rights.

These bounds may be determined

only by Law.

These revolutionary ideas were so powerful that most
modern written constitutions include provision for the

E protection of individual rights and freedoms.””

-Section 3: Internationalisation of Human Rights

Thé experiences and lessons gained from the effects of
the two world wars were traumatic enough to set the
international stage for a human rights movement throughout
the world. The growth of that movement has gathered such
111<)1116111un1‘1hat modern society cannot afford to ignore it It
is now no longer in dispute that every human being Is
“endowed wivth certain inalienable rights by nature It is now
fashionable for most political and social factigns in the world

" 10 use the language of human rights.
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Before the Second World War the international
community paid little attention to the manner in which a
state treaté“d its own citizens or people within its borders. But
véfter this ‘human conflageration the international community
~beca‘me concerned about the treatment of the human race in
the world.”! However, it is important to examine, briefly, the
éarlier international efforts regarding human rights concerns
t,hrough such bodies as the | League of Nations and the

lﬁter_national Labour Organisation (I1LO).

,._(A) The League of Nations (1919)

The League of Nations was an international organisation
‘which was established after the First World War. to provide a
mechanism for ensuring world peace international co-
operation and security.’®> It was established mainly as a
result. of .a. conference held in Philadephia in the United
States of America in March 1917, It was formally rnaugurated

in January, 1920. 73

The Covenant of the League was its'founding document

or Constitution. Although the Covenant made no provision for
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a Bvill of Rights, it made some provision for humanitarian
objectives such as humane working conditions and fair and
just treatment of colonial natives. It also prohibited trafficking
in women and children. For example, Article 22 (1) of the

Covenant provided that:

To those colonies and territories
‘which as a consequence of the late
war have ceased to be under the
sovereignty of the States which
formerly governed them and which
are inhabited by peoples not yet
able to stand by themselves under
- the strenuous conditions of the
~modern world, there should be
applied the principle that the well-
~being and development of such
peoples form a sacred trust of
civilisation and that securities for
the performance of this trust
“should be embodied in this
Covenant.



Article 22 (S) provided that:

Other peoples, especially those of
‘Central Africa, are at such a stage
that the Mandatory must be
responsible for the administration
of the territory under conditions
which will guarantee freedom of
conscience and religion, subject
~only to the maintenance of public
order and morals, the prohibition of
abuses such as slave trade, the
arms traffic and liquor traffic: and
the  prevention of . the
establishment of fortifications or
- military or  naval bases and of
- military training of the natives for
other than police purposes and the
defence of the territory...

Article 23 went on to provide that member states:

(a)  will endeavour to secure and
maintain fair and humane
conditions of labour for men,
women and children, both in their

. Own countries and in all countries
which  their commercial and
industrial relations extend

(b). undertake to secure just
" treatment of the native
inhabitants of the territories under

their control:
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(c) will entrust the League with the
general supervision over the
execution of agreements with
regard to the traffic in women
and children, and the traffic in
opium and other dangerous drugs

Article 14 of the Covenant established a Permanent
Court of International Justice, which was competent to hear
and determine any disputes of an international character

which state parties wished to submit to the Court.”

[t is interesting to note that the League used the term
Covenant to describe its constitution, a concept which was
found in Lhés early theory of social contract. However, despite
the paternalistic provisions of the Covenant in respect of the
so-called native inhabitants of the colonies, in practice little

protection, if any, was accorded to them.

(B) The International Labour Organisation (1LO)
1919

- The International Labour Organisation is the oldest
- specialised agency of the United Nations. It was. created by the

Treaty of Versailles in 1919 and became an agency of the UN
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in 1946. It was created as a result of concerns for social justice
and the need for humane treatment of workers throughout
the world. It was the beginning of a system to protect social,

economic and cultural rights.”

~In addition to securing and mantaining fair and
humane treatment of workers (men, women and children) by
member states of the the League of Nations,-Article 23 also
provided .for the establishment of  “the necessary
international organisations” to implement these ideals. The
institution created for such implementation was the

International Labour Organisation.”®

The main objective of the ILO is to promote social
j_ustiée for working people throughout the world. It formulates
imerﬁ_ational policies and programmes for improving working
and iiVing‘ conditions of workers. [t also sets out international
labour standards as guidelines for domestic applicati‘oﬁ by
member S,tvvates, It also provides technical assistance by way of

training, education and research.

The  organisation's functions are channelled mainly
through conventions and recommendations. Among the

most important conventions {rom a humen rights perspective
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‘arevt'he Convention on Freedom of Association and
Protection of the Right to Organise (1948), the
Conv‘ention on the Right to Organise and Collective
Bargai‘ning’v(1949), the Equal Remuneration Convention
(1951), the_ Convention for the Abolition of Forced
Labour (1957) and the Convention on Employment
Policy (1964) 7 | |

Of the effectiveness of- the ILO some authors have

‘commented that:

In discharging the functions for
which it was established, the 1LO
~has been a pioneer In the
international protection of economic
and social rights and has an
“impressive record of achievement

" in this field.’®

‘Zambia’s participation in ILO’s Conventions and

Recommendations will be discussed in Chapter Three.
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(C) The Era of the United Nations 1945

Despite ihe failure of the League of Nations to forge
ahead with its concept of establishing 'world peace through
inlernatioﬁal co-operation, most of s ideas‘ were
incorporated in the Charter of the United Nations. The creation
~of the United Nations in 1945 was undoubtedly a clear
‘manifestation of the world leaders’ continued concern for
}world peace and security. It was also a manifestation of the

{nternational concern for human rights.

The Charter of the United Nations, of which the Statute
‘of ‘the International Court of Justice (IC]) forms an integral
vpa.rt, was executed by over two hundred délegates on 26th
June, 1945:at San Francisco in the USA. 1‘1 came into force on
241h,0c10b’er , 1945, and 24th October is recognised as United

Nations Day.

The preamble to the Charter declares that members of
the United Nations are determined 10 save the world
generations from the horrific experiences of the two world
wars. Through the Charter of the i'nited Nations, the

- international community accepted an ozligation to establish



guarantees for human rights which would afford protection
to individuals, groups or communities whose rights were

threatened by government action.””

Through the provisiongof Article}s’ 56 of the UN Charter.
all State parties pledge joint or separate action In cc
operation With the United Nations Organisation to achieve the
~purposes enumerated in Article 55 of the Charter. These
purposes include the promotion of universal respect for and
observance of human rights and fundamental freedoms for
all regardleés of race, status, sex, language or religion. Article
68 of the Charter empowers the Economic and Social Council
to set up Commissions in economic and social fields for the
promotion of human rights.

The UN Charter provided for the establishment of

Conditions under which justice and
respect for the obligations arising
- from treaties and other sources of

international - law can bhe

maintained. . %0 :
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Thus, one of the main implications of the UN. Charter
was that State parties who became signatories to its treaties
would  in some cases‘belegally bound to pass domestic
legislétion to secure human rights protection or even
ehfércernent. For example, State parties to the Genocide
Convention (1948) undertook to enact the necessary
legislation 1o give effect to the provisions of the Convention. !
~ Similarly, state parties to the Convention on Racial
Discrimination undertook to prohibit racial discrimination‘ by

all appropri'ate means including domestic legislation. 32

(i) The Universal Declaration of Human Rights
| (1948) -

The Universal Declaration of Human Rights was
proclaimed after the Second World War on 10th December.
1948 by the General Assembly of the United Nations. It sets
out in detall an impressive catalogue of common or universal
qtandards for ensuring the protectlon and promonon of rxghlc

and freedoms of the individual in society.®?
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Article 2 of the Declaration provided that:

- Everyone is entitled to all the
rights and freedoms set forth in this
Declaration, without distinction of
~any Kind, such as race, colour, sex,

~ language, religion, political or other
opinion, national or social origin,
property, birth or other status.

I

Amdhg the rights enunciated under the Declaration are
the right to life, liberty and security of person. Others are
freedom from slavery, torture, cruel and inhuman treatment
or punishment, equality before the law, protection from
arbitfary arrest or detention and the right to a fair hearing
before an impartial Court or tribunal®¥ These are primarily

civil and political rights.

The Declaration also provides for economic, social and
cultural’ri'ghts‘ Among them are the right to work, the right to
fair remuneration, the right to join trade unions, adequate
standards of living, education and the right to participate in
the vcultﬁ‘r'al life of one’s communitv 3% However, the
Declaration provides for duties also. Article 2911} provides

that everyone has duties 10 his or her community (o ensure



42

full development of one's personality. But the Declaration
provides for a derogation where limitations in the enjoyment
of these rights can be imposed by law to ensure that other
people's rights and freedoms are not in jeopardy.
Alternétively, limitations can be imposed by law in the
interest of “morality, public order and general welfare in a
democratic state” 86

The Declaration was not a legally binding document
but member states recognised its principles. Even in the
absence of an enforcement machinery, it enjoyed wide moral
‘acceptance in international human rights law. It was seen by
many states and humanitarian organisalions as a beacon
toward the formulation and implementation of international

" human rights standards for domestic application as well.

The chrrenl status of the Universal Declaraiion is that
it has - acquired a recognisable legal framework through its
two International Covenants of 1966 and the First Protocol.%”
The ratification of the International Covenant on Civiil and
Political Rig"hts (ICCPR) and the Internztional Covenant on

Economic, Social and Cultural Rights (ICESCR), including the

ratification of the First Protocol to the 12 PR by many State
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parties ‘to the UDHR, has created a legal basis for the

implementation of human rights in many parts of the world.3?

_T'here-i‘s',v therefore, no doubt that the influence of the
UDHR has been profound throughout the world. It ha_s
inspired rnanvy}constitution’al ‘-framers. This is evidenced by a
proliferation of Bills of Rights in most modern constitutions.
Over the yea‘fs since 1948, the UDHR has acquired a very
significant legal status by both international and national

standards.

(i) The International Covenant on Economic, Social
‘and Cultural Rights (1966)

_The Universal Declaration of Human Rights formed the
basic commitﬁienl o human rights by member states of the
United Nations. To back-up that commitment two Covenants
were later adopted. The first was the International Covenant
on kEconomic, Social and Cultural Rights (1CESCR} which entered .

into force in January, 1976. The social and cultural rights
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mentioned in Articles 23 to 27 of the Declaration are fully

amplified in the Covenant. %

Of sigﬁificance under the Economic Covenant is the fact
that the obligations assumed by State paties are not of
immediate ’afpplication. Paragraph 1 of Article 2 provides that
each State party is to “undertake” to take stéps to achieve
. “progr.essivelly“ the goals intended to be achieved under the
Covenant by all appropriate means, including the adoption of
legislative means. Another significant point is that Article 5
paragraph 2 specifically prohibits any derogation by State
parties from any fundamental rights existing in their state by
virtue of law, not even under a State of emergency ?°
Hdwever, the Covenant permits Siate parties to discriminate

against non-nationals in the enjoyment of economic rigms?‘

(iii) The International Covenant on Civil and
Political Rights (1966)

This was the second of the internaional Covenants to

back-up the UDHR. 1t entered into force .7 March, 1976. The
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Covenant amplifies upor; the brief provisions of the Universal
Declaration of Human Rights concerning, civil and poliu'cal
rights. State parties to the Covenant ’undertake to ehsure
respect for v‘human rights recognised in the Covenant. State
parties also undertake to take necessary steps to adopt
legislative or other measures to effect or implemem the
recognised rights. 72 An extensive list of the rights under the
Covenant is enumerated therein, which list faf exceeds the

rights contained in the UDHR.93

The obligations assumed by State parties to the Civil
“and Pélitical Covenant are intended for immediate application
unlike  the promotional | intent under the Economic
Covenant.?* Article 4 of the Civil and Political Covenant allows
for derogatibns in time of public emergency. Surprisingly. the
Covenant ddes not provide for the right to own property nor

p'rotecl.ion against arbitrary deprivation of such property 93



46

(iv) The First Optional Protocol to the International
Covenant on Civil and Political Rights (1966)

The Cdvenam on Civil and Political Rights provided for
the setting up Qf a Human Rights Committee -to receive and
’.consider communications from individu'als who claim to be
victims df human rights violations by State pariies to the
Protocol.%® The Protocol entered into force in March, 1976 at
the same time as its parent Covenant on Civil and Political

Rjghts.97

The vFirst Protocol supplements the International
Convention on Civil and Political Rights but mere ratification. of
the  ICCPR does not automatically give any right o an
individual Lorinstitute a complaint against a State party to the
Covenant. The State party concerned must have ratified the

Protcwol iself.

The Second Optional. Protocol to th:e International
Covenant on Civil and Political Rights came into force in July.
1991. The Protocol aims at abolishing th: death penalty.
Once 'a State raufies the Protocol ther no one shall be

executed within 1ts jurisdiction. Zambia hzs not ratified the
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Second Optional Protocol presumably because to do so would
require amending the provisions of Article 12 of the
Constitution which relates to the protection of the right to life

and its derogations.

(v) Other International Conventions

| There are several international human rights
CorNentions or Treaties in operation under the purview of the
UN. They deal with specific types of human rights. These
instruments represent the translation of human rights from

mere declarations into action.

Among the prominent Conventions  are the
Internatiohal Convention on the Elimination of all
Forms of Racial Discrimination (ICEBD) adopted in
‘Dece'm'ber‘ 1965, the Convention on the Elimination of
all Forms of Discrimination Against Women (CEDAW]
adopied in December. 1979, and the Convention on the
Rights of the Child (CRC) which was adopted in 1989 Others

are the Convention Against Torture and other Cruel,
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Inhuman and Degrading Treatment or Punishment
adopted in 1984 and in 1948 the Convention on the
Prevention and Punishment of the Crime of Genocide

was adopted.98

Unde'r the aegis of the International Labour
Organisation (ILO) some human rights Conventions have been
adopted. Among them are the Convention on the Right to
Organise hnd Collective Bargaining (1949); the
Convention on Equal Remuneration (1951) and in 1957

-the Convention on the Abolition of Forced Labour 99

These treaties are now universally accepted as
legitimate instruments for the protection and promotion of
human rights throughout the world. Thev are legally binding

on member"states which have become signatories to them.

It is, again, admitted that this section on treaties is not

cxhaustive for reasons mentioned at page § above.
Section 4: Regionalisation of Human Rights

The principle of encouraging regional settlements of

"diSputes is provided for in Article 52 of :he UN Charter. The
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Acticle declares that regional arrangements or agencies for
dealing with the matters relating to the maintenance of
internétionél peace and security should be éncounfaged
provided such arrangements or agencies are. consistent with

the purposes and principles of the United Nations.

-This principle, which is also found in Article 33 of the
Charter, is equally applicable to regional arrangements for the
“promotion and protection of human rights in the world.
Arguments have been advanced, however, depicting demerits
of regional sytems. The main demerit argument points to the
likelthood of diminishing the value of the work of the UN

Human Rights Commission and its agencies.!®0

However, those who advocated for regional systems for
the protection and promotion of human rights seem to have
won the day. There are now three major regional systems for
human. rights in the world, namely, the European, the
American and the African systems.'?! |

‘The advantage of a regional system are that it mav
easily ‘be understood and, therefore, easily accepted  as

opposed to universal arrangements with a diversity of

cultures. A regional system is also more convenent and less
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costly in terms of distance and time for complaints to be

processed expeditiously.

Experience shows that regional systems for the
protection and promotion of human rights and freedoms are a
viable proposition. For example, in Europe, éxperience has
shown that it was possible  to conclude a Convention
containing binding obligations and  setting up a new
international machinery at the time when that was not

possible to achieve at international fora !0

Regional arrangements for human rightsprbtectign are
mainly prdmpted by cultural diversities and the desire for
setting up a machinery which would resolve disputes or
‘complaints more expeditiously and at less expense than under

a universal system.!?3

Althdugh experience has also shown that the two older
re-g‘i<)r1al sYstems of Europe and America are making good
p‘.rogress, Lhére are inherent dangers in regional systems for
the protection of human rights. For example, there is the
possibility of derogating from internatiopal norms of human

rights under the pretext of different economic and varving

cultures within the region.



There are also dangers of undue delays in attending to
complaints due to possible interventions by member states
especially the more powerful ones Furthermore, complaints
by individuals against state parties under a regional svstem
are likely to receive less altention than under the
international system. For the African Region, this i1s a real
dahger' because of what is commonly referred o as the

“application of double standards. 932

A. The European Region

‘The post Second World War concerns about human
rights which led the UN to adopt the Universal Declaration of
Human Righis had similar effects in the European Region
There ‘was also the fear of the spread of communism. Thus,
the Cdngreés.of Europe which met at The Hague in May 1948
declar.éd i17s.‘ desire for a United Europe with a Charter of
Humaﬁ Righ.t.s and a Court of Justice with adequate powers for
the implementation of the provisions of the Charter % Since
then the European regional human rights éystem has forged

ahcad considerably. Even Great Britain which does not have a
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Bill of Right‘s in the modern sense has ratified the Regional

Convention on Human Rights.

- (i) = The European Convention on Human Rights
(1950)

The European Convention on Human Rights (ECHR) was
s,ig_ned by member states in Rome in November 1950. The
B Convention was drafted under the auspiées of.the Council of
Europe, an. inter-governmental organisation comprising, at
first ten European States. Although the Convention was
adopted in 1950 it only entered into force three years later in

September, 1953, 193

-The ‘Convention is the oldest instrument specifically
d,’esighed 1o protect and promote human rights in Europe. It
pre—d‘,ates the UN International Covenant on Civil and Political
Rights which was adopted in 1966 bui which, as al‘reé'dy

stated, only came into force in 1976.

The obligations of State parties to the Convention

~require member States 1o guarantee to everyone within their
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jurisdiction the rights and freedom of the individual* as
defined in the Convention.106

Originally any person within its jurisdiction had a right
1o petition the Buropean Commission of Human Rights and a
right to the consequent jurisdicﬁon of the European Court of
Human Rights.!"” The Commission has now been abolished
leaving the Ooﬁi't as the only organ to ensure that the European

human rights system matures into an effective arrangement.
- (ii) The Buropean Social Charter (1961)

The Buropean Social Charter (ESC) was adopted by the
Council of Europe in October, 1961 and became effective in
February’.‘.l%i.»vlt focuses on economic and social rights in the
European region. Member States must recognise = and accept
the international principles of the rule of lay in respect of the

protection and promotion of human rights in their juridiction.

Contracting parties undertake to bind themselves that
the rights enumerated in Articles | to 9 of the Charter are
effectively realised or implemented. Among these rights are

the right to work, the right to just conditions of work, the
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right to safe conditions of work, the right to a fair
remuneration and the right to organise. Others are the right of
child‘r_‘en and young persons to protection, the right to social
and medic'a'l assistance and the right to migrant workers and

their families to protection and assistance '08

The salient features of the Charter are that, it is divided
~into five parts. Part . contains nineteen rights Which
- contracting parties declare as aims and objectives. Part [I
contains rights to which contracting pariies are legally bound.
Part IIl contains undertakings relating to matters contained
i Parts [ and II. Part IV contains the mode of reporting to
the Council of Europe which contracting parties are obliged to
maké. Part V contains derogations permitted in time of war or

public emergency. !09

(ii1) European Protocols

'Originally_ the European Convention had selected areas
for ratifica_tion on human rights in the region. However,
thrdugh th‘e} use of Protocols, additional rights have been
included. - For human rights activists, the Sixth Protocol
which entered into force in March, 1585 was of  special

interest. It was the Protocol which abolished the death
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penal‘ty in the jurisdiction of member States. It is noteworthy
that the UN Second Protocol to the Civil and Political
Covenant which abolished the death penalty was only adopted

in 1990.

It will be observed that the European system had made
Use d_f Protocols to supplement, incrementally, the provisions
of the principal instrument for human rights. This is so
because contracting parties have recognised that in all
juri.sdiction's, of member states, domestic legislation (s a
céntinuing'process.' 10 Again, and without doubt the European
human rights system is a success even though there 1s still

room for improvement. '
B. The American Region

As far back as the 1820's, the Latin American states
réaliséd the tmportance of promoting economic development
and peaceful settlement of disputes in the region. Latin
Amer;‘can States and the United States of America held
regular meetings before and during the First and Second

World Wars, 1!
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(i) The Organisation of American States
Charter (OAS) (1948)

The Charter of the Organisation of the American States

was adopted at Bogota in 1}948. It became popularly known as
the Charter of Bogota. Under the Charter, member States
recognised that the grouping was a regional agency as defined

by United Nations principles.

The organisation's main objective was to strengthen
péace and security in the region. But it also aimed at
promoting economic and social development which covered
human rights concerns The Bogota Charter hdwever, adop‘ted
the American Declaration on the Rights of Man of the same

)"6317“2

(ii) The American Convention on Human Rights
(1969)

The Convention was adopted at Sza Jose in Costa Rica.

The State parties to the Convention undertook to respect the



rights and freedoms of all persons in their jm‘isdictidn. The
Convention's catalogue of rights and freedoms follows very
closely that found in the Universal Declaration of Human

Righls. 3

The Rights covered include the cight to life, the right to
hu}man‘e treatment; the right to personal libert‘y; freedom from
sllavéry; the right to freedom of speech and assembly; and the

right to fair trial.

| Chapter VII of the Convention creates an Im‘er-»
Américan ‘Commission of ‘Human Rights‘whilé Fhapte'r VI
cctablxshe< an Inter-American Court of Human Rights. Only
member States and the Comnmsswn have the right to submit a
case to the Court, not individual applicants. This ouster clause
against individual petitioners also applies to the European

Court of Human Rights, !4

The American regional arrangements have also shown
that the promouon and protecuon of human rights can be
effective. Thm of course, is conditional upon member Stales

bei_ng prepared and committed to sub'jecl themselves (0 a

regional jurisdiction or control by regional agencies. So far.
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State parties in the region have signalled their

determination to make their system functional.

Cc The African Region

Not- to be outdone, the African Region through the
Organisation of African Unity (OAU), embarked upon a series
of meetings aimed at establishing an African Human Rights

Charter.

(i) The Orgahisation of African Unity (OAU)
(1963) ' '

ThevOrganisation of African Unity was established as a
regional inter-governmental‘organisation. [ts membership is
‘ope‘n Ld governments on the continent which subscribe (o
the ideals of the Organisation and ils agencies. Island
}governméms surrounding the continent are also eligible for

membership.

I'he Organisation was established <hen its Charter was

adopted in Addis Ababa, Ethiopia on 25th May, 1963, Of
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particular significance is the fact that 25th May is observed

by member States as Africa Freedom Day.''?

Among the five specific purpose.s'of the OAU was the
prdmotion‘lbf international co-operation having due regard to
the Charte‘r of the United Nations and the Universal
Decla_r‘ation‘ bf Human Rights. Pursuant to this principle the
OAU‘established the African Charter on Human and People’s

Rights.

(i) ‘The African Charter on Human and
~ People’s  Rights (1981)

When compared‘ to the Européan avnd‘ American
regional systems, the African system for the protection and
promotion of human rights is relatively new. The African
Human Rights Charter was sometimes referred 1o as the
Banjul Charlér where il was drafted. The Charter binds State
parties to 1t. The signatories to the Charter become legally
bound and- obliged to protect and promote the rights and

duties therein specified.
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The African Charter on Human and People's Rights has
certain distinctive features from its European and American
counter pa.rts. For example, it reflects the African concept of
human rights in that it recognises and reflects African culture
and African‘ legal philosophies. It highlights the importance of
the community in accordance with African traditions. It
prbvides for certain du,tieé to be performed by individuals in
favour of the State such as the need to maintain the sécurity

of the Staté.

The Charter is divided into two Parts. Part | contains
_right.s and duties. Member States undertake to adopt
legisiat.ive and other measures to give effect to the rights,
duties and freedoms which are enshrined in the Charter. '!®
Part.'II contains measures of safe-guarding and implementing

~human and people’s rights by establishing a Commission. !

In contrast with the European and American
Conventions, the African Charter contains civil and political
rights as wéll as economic, social and cultural rights. Secondly,
it provides for individual as well as colleci:ve rights under the

emblem of "people’'s rights”. s
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Above all, the Charter mantains i}s recognition of the
international human rights norms which are reflected in the
Universal Declaration of Human Rights. It has not derogated
from international human rights principles. In line with the
two regions discussed above, the Charter created the African

Commission on Human and People's Rights.

(iii) The African Commission

The African Commission on Human and People’s Rights
~ was established in July, 1987 under-the provisions of Part 1]
of the Charter. It was mandated to promote human and

people's rights and in particular;

(a) to collect documents,
undertake studies and researches
on African problems in the field of
- human and people’s rights, organise
- seminars, symposia and
~conferences, desseminate
information, encourage national and
local institutions concerned with
“human and people's rights and,
should the case arise, give ils views
or make recommendations
to Governments. ''?
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The Commisioners are nominated by State parties to
the Charter and are holders of high offices in their respective
governmeﬁts, particular preference being given to persons
having legal experience. 20 Each State party to the Charter can
nominate up to two candidates. The Commissioners are
’ elect.ed by secret ballot by the Assembly of Heads of State
and Government to serve terms of six years. Not more than
one national of the same member state shall be members of
the Commission. Once elected, members of the Commission

. o . )
serve in their personal capacity. '?!

The Commission is composed of 1! members “ chosen
from amon-gst African personalities of the highest reputation
known for their high morality, integritv and competence in
matters of human and people's rights."'*? [ts Headquarters

are located in Banjul, the Gambia.

Proceedings of the Commission are subject to scrutiny
of the Assembly of Heads ‘of State and- Government.123 The
procedure whereby the Commission's innual Reports and
other recoﬁlmendations are not published until the OAU
raufies them results in what former Pres:dent Julius Nyerere
- once described as the “solidarity of silence” on the mischief of

: 124
a member state,
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(iv) The African Court on Human and People’s
Rights

Sinc.e'the establishment of the African Commission on
Human and People’s Rights, member States of the African
Charter have pondered upon the need to create an African
,}’Court on Human and People’s Rights to ent}anCe the protection

of human and people’s rights in the region.

Article 66 of the African Charter provides that special
protocols of agreements may be adopted by member states
lo'supplement the provisions of the Charter. Consequently, in
1998 membér states of the OAU adopted a Protocol to the
Africah Charter on the establishment of an African Court. The
Court is intended to supplement the protective mandate of the
Commission. .Its jurisdiction extends to all cases and disputes
sub mit‘téd to it regarding the interpretation and application of

the relevant provisions of the Charter. 125

The Protocol provides that the Court shall comprise of
eleven judges who must be nationals of member states but
who shall be elected in their individual capacities No 1wo

judges can be elected from the same member state, 26
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Itis yet to be seen how effective the African Court will
be in the -enforcement of human and péople'é rights in the
African region. Access to the Court is available to member
states as well as aggrieved individuals and Non-Governmental

organisations with OAU observer status, 127

- Conclusion

At the international level more than fifty international
instruments on human rights and freedoms of the individual
have been adopted by the United Nations over the past fifty

)
years. '8

There 1s no doubt that the Universal Declaration of
Human Rights has given a universal vaiue to the concept of
human rights and individual freedoms throughout the world.
However, the development of domestic human rights
legtslation ‘has often lagged behind the international trend.
This is more so in dualist legal systemrs where any treaty
ohligé_tions ‘are not automatically transated into dorhestic

legislation as is the case in monist legal svstems. 129



People of all regions of the world are now prompted ny
the universal desire to live in peace and to observe respect for
human rights and fundamental freedoms. Regional human
rights systems of protecting and promoting respect for human
and people's rights are growing stronger from decade to

decade.

Against this background, the next Chapter will examine
the human rights situation in Zambia, formerlv Northern

Rhodesia, before and after colonial rule. ~
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CHAPTER TWO

AN OVERVIEW OF THE HUMAN RIGHTS SITUATION IN

ZAMBIA BEFORE AND DURING COLONIAL RULE

INTRODUCTION

[t1s now common learning that pre-colonial Africa had
a coherent s.ys-tcm of human rights. although the philosophv
underlying that system differed from that which inspired lhé
pauerﬁ of human rights in Europe and North America! The
notion of human rights was an integral part of the legal
traditions of Africa Despite the  great varietv in which
traditional socteties functioned, customary |aws shared certain
fundamental principles and features ol universal truths,

values of morality and reasonableness =

Certain righis, practices and customs i traditional
Alrica retlect Jong-standing support of the practice of human
rights. These included the right to life, reedom of expression,

rehigion, association and movement, the righl Lo recieve justice,
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the right to participate in the process of decision making, the
right to work and the right to general education. Take the
Dinkas of South Sudan, for ‘example. A study of Dinka tr_adition
suggests that they clearly had notions of human rights that
formed an.integral part of their value system which promoted

a sense of human dignity.3

As earlier stated. the concept of human rights s not
something that is new to Africa. introduced there during the
colonial period. In fact. in terms of contemporary notions of
human rights, colonialism was itself the very negation of
human rights. It led to the dominauon, oppression and
cxploitation of a people by another. [t z-rested development
of nation-states. [t brought into be:ng countries {X/ith
artificially drawn boundaries, now a mawr source of conflict
and tension on the continent. Colonialism zmounted to a denial -
of sell-determination. [t denied colonizl subjects civil and

political rights which were enj'oyed in the colonising states.

However, colonialism did prodize some beneficial
clfects. For examole, 1t out-lawed slaverv child marriages and
forced marriages. It abolished Vicarious :riminal liability. It

criminalised torture and other cruel inhu=an and degrading



treatment such as trial by ordeal and also sorcerv or

witcheraft.

This Chapter focuses on two periods, pre-colonial and
colontal. It surveys in the broadest oulliﬁe, the human rights
situations in  pre-colonial and colonial Zambia. paving close
attention to the role played by indigenous and colonial courts
in the enforcement of such human rights as were then
recognised The importance of this historical background lies
in the fact that it sets the stage [or subsquent indepth inquiry
into, and  appraisal of, the role of the judiciarv in  the

enforcement of human rights in independent Zambia

Indeed, mere recognition. without implementation. of
human rights i1s not enough. The justiciabilitv of human rights
is, theretore, critical as far as in1p1en1enla|[ion goes Hence, the
signalled role of the Court in the enforcement of human

rights. For, in the final analysis human rights 1¢ all about

justice and the respect for human worth and dignity
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Section 1: The Pre-Colonial Era

Despite there being no written records on pre-colonial
7ambia’, archeological evidence suggests that during the
period between the eleventh and fifteenth centurtes, a fairly
organised social and political system had existed along the
Zambezi river 4 Some indication of the indigenous legal and
judicial system will first be given. Thereafter, the practice of

human rights in traditional Zambia will be examined
A. Indigenous Legal and Judicial Systems

Even in a primitive society some form of rules or
regulations exist to control behaviour or 1o maintain peace and
vc)rder. Usually, in such societies the rules or regulations are
unwritten. They are, however, passed on from generauon (o
generation '_ and could be referred to as social codes of

behaviour.S

Before colonisation, the various i-ibes comprised 1n
what is to-dav known as Zambia. hac their own justice
systems for dispute resolution and for mz:ntaining peace and

order among themselves. These justice sysiems varied from



one indigenous group to another but they shared certain
fundamental features in their organisation. All indigenous

groups had village "headmen’, chiefs and Paramount Chiefs 6

Jt was through this hierarchical set up that the
indigenous judicial systems operated For in these svstems
there was no separation of powers in Dicey’'s sense of the term
I'he Chief-in-Council was also the judge. However. in all (rial-
great weight was alwavs placed on discovering the truth. The
emphasis was on finding justice rather than engaging m

narrow fact-finding and law-finding exercise

Procedures in indigenous judicial systems were simple
and formal In dealing with cases, judges focussed on
finding a solution to a dispute., which would be acceptable to
the parties and to the community as well. The quest [or actin.
humanelv and fairly was, therefore, alwavs present
traditional judicial systems whether the case was civil or

criminal
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B.  Human Rights in Traditional Zambia

In fnost traditional systems in pre-colonial Zambia, the
concept of human rights was closely linked to some spiritual
beliefs. [t was connected to the fear of supernatural
consequencies for  breaking any traditional taboo Thus.
through the observance of various taboos, the right to receive
justice, the right to participation, freedom of association
expression, religion and movement were all protected and
promoted. But those practices varied according to the subject

matter and the social situation of the time.

There were taboos affecting an individual or a family or
the general well-being of the entire community. Punishment
for their breach or violation was meted out according to the
category of the offenced  The offences, procedures and
punishments were developed in such a way as to be
responsive to prevailing local cultures. Those local cultures

took mto account traditional ideas of penology.



(1)  Right to Life:

L.ife among indigenous Zambians was highly valued and,
like many other African societies. it was protected bv a
retributive / deterrent system of punishment against the
wrong doer. A person who killed another or committed a
heinous offence was looked upon as being possessed by the
devil or simply as the devil himself. Thus one who killed was
also killed but usually the practice was to compensate the
injured party or family. There were no prisons although a
murderer or madman could be confined or locked-up in a hut
unttl relatives produced adequate com’pensation.“) [t was,
however, justifiable to kill in self-defence or under severe

provocation such as killing an adulterer.

However the right to life was also linked to some beliefs
or superstitions. Children born with upper teeth, known as
icinkula in Bemba, were killed. And when one twin died
immediately after birth. the surviving twin would be thrown
into a river. Such children were regarded as evil omens. [t was
believed that the child was mvstertous  and. therefore,
unwelcome.  Similar  superstitions. obtained among  the

i

Tsewanas in justifying infanticide !0



(ii) Right to Justice and Fair Triaf

Justice among the indigenous Zambians was dispensed
through the hierachical mode! of the village headman, the chief
and 1he:Paramoum Chief. The village headman or headwoman
presided over and settled community and family disputes,
Above the village headman was the Chief whose jurisdiction
covered a lafger area than that of the village headman.
Similary, the Paramount Chief's jurisdiction covered a much
larger area than that of the ordinary Chief. In fact, a
Paramount Chief’s jurisdictica covered areas of a number of

Chiefs under him or her.

For example, by the time the colonialists arcived in
Zambia, the Kdta system of the Barotse in what is now known
as the Western Province, the Chilolo system among the Bembas
and similar systems among the Ngonis and Tgmga had reached a
fairly elaborate stage.“ Through these Kutas or Councils, the
notion of justice and fair play was transmitted throughout the
hearing of any dispute. It was the duty of the Chief or village
headman to ensure that life in his area, whether individually or

collectively, went smoothy. 2
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(iii) Criminal Justice System

Some indication of the criminal justice system in pre-
colonial Zambia has been dealt with above when considering
the right to life.  However, in other criminal matters,
traditional attitudes toward penology were focussed on
retribution as well as deterrence Retribution is vengeance. It
is tit for tat. The concept of deterence was (o stop people
from committing heinous crimes such as murder. soreerv,
witchcraft, rape or theft. A convicted thief had one of his
hands chopped off so that he could alwavs be identified as a

thief. His eves could also be plucked out so that he could no

longer see the temptations around him.

In contemporary human rights  practices  these
remedies may appear barbaric as being cruel inhuman and
degrading treatment. But in traditional primary unis such as
villages where every body knew each other the remedies

vere quite effective 3,



90

(iv) The Right to Education:

The indigenous traditions of pre-colonial Zambia
recognised the right of a new born child to be nurtured and
educated through the social fabric of its community. Through
initiation ceremonies such as cisungu, girls were taught what
it meant to mature into adulthood, how to honour or respect
their parents, their elders in the village and how to be good
housewives. In a similar manner bovs were initiated to
manhood through initiation ceremonies. [nitiation rites might
have differed from tribe to trihe but the purpose was
generally the same. [t was to educate the boy and the girl into

adulthood. '

(v) Freedom of Expression and Association:

The traditional svstem of governcent was based on
popular discussion and consesus. The sveem of Councils and
Chiel's Advisors or Chilolo’s was desicned to define the

important role of the governed vis-¥ vis their governors. All

’
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the villagers were representated by their family head at the
indaba (Ngonil, Insaka (Bemba) or the Kuta of the Barotse
All the tribes of Zambia had a similar svstem of free

expression and association.!?.
(vi) Land Rights

The dominant conception of land as a human right
among the indigenous Zambians was that t was a communal
and not an (ndividual right Under traditional land rights a
family could claim an undisturbed tenure of a piece of land
for as long as it needed it. When it was no longer requu*ed‘, the
land  reverted back to the communitv and could be
apportioned to others With regard to land, the Chief s role was

to ensure that each familv had enough land to cultivate 1©

(vii) Rights of Women and Children

Generally, the ndigenous Zambian communities
practised social distinction based on sex and age The posiion
of a woman wes one of being protected either by the [amily
or by the husband But such protection did not necessarily

mean <subservience. Such <ocial status could. in fact. be



Section 2- The Colonial Period

An appraisal of the legal and judicial system during
colonial rute in Zambia will now be made. The colonial human

rights record will be examined.

Although the British explorers had been active on the
African continent for some time it was only after the Berlin
Conference in 1884-85 that Great Britain became seriously
involved in the acquisition of Protectorates and Colonies in
Africa. Before that, the British remained mainly passive in
their participation in the annexation of the continent. British
aclivity in the colonisation of some parts of Africa was largelv
the work of Lord Salisbury who was British Prime Minister

between. 18895 and 189219

The acquisition of colonial territories was often done
through Chartered Companies. By 1890 Charters had been
granted to a number of trading companies in Africa and
clsewhere 1n India it was done through the British East India
Company while in Canada the Charter was granted (o the

‘Hudson's Bay Company Similar trading companies were
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formed in the Gold Coast (Ghana) and Nigeria through which

the British colonial empire was eventually established.20

In 1889 the British South Africa Company (BSAC) was
granted a Royal Charter which enabled it to administer
Southern Rhodesia (now Zimbabwe) and Bechuanaland (now
Botswana). In the same vyear the BSA Company extended its
administration to Northern Rhodesia, which at that time was
made up of two territorial parts, namelv. North-Eastern and
North Western Rhodesia. The Kafue River was the boundary
between the two territories.?!- In August 1911 the two
territories were officially unified and placed under the control

of the British High Commissioner in South Africa.

The British South Africa Companv, however, continued
to administer the unified territories until 1924 with
Barotseland occupying a special status following an agreement
signed between the Barotse and the BSx: Company in 1900
The main policy in terms of administratior. was direct rule but
Chiefs were used as agents of government Ther authority and
privileges were upheld as long as these were not mcompatible

with the rule of the Companv.



In 1918 an Advisory Council consisting of five elected
white settlers was formed to assist the territory’'s BSA
Company’'s Administrator. In 1924 an Executive and
Legislative  Council were placed under the direct
administration of the Government at Westminster.2? The
indigenous people had no role to play in the structure and

functions of that framework.

With the introduction of colonial rule in Zambia a new
legal and judicial system was established basically for the

benefit of the white settlers.

A. The Legal and Judicial Dualism

It has already been stated that before the advent of
white settlers into Zambia, the traditional judicial systems
were those of various indigenous groupings called tribes. But
although varied, the systems shared certain common features
of simplicty and informality in their ‘procedures These
svstems were all based on customary or traditional law Their

gredtest weakness was that there were no written records.
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Although the British imported their law into the colonial
territory, they nevertheless recognised the indigeous law
subject to certain qualifications. Indigenous law governed the

indigenousi people and did not apply to the white settlers.?3

The administration of justice in Northern Rhodesia
consisted of Native Courts, Subordinate or Magistrate Courts,
the High \Court and the Court of Appeal in that order of
ascendfizné/y‘ Their respective jurisdicion was subject to
varying limitations but they all had both civil and criminal
jurisdiction. But no case involving a person of European or

Astan origin could be tried in a Native Court.

The early Native Courts were manned by Chiefs They
were supervised by colonial officers who were called
Provincial or District Commissioners or District Officers. Native
Courts were Initially concerned with Alricans in rural areas.
In 1938, however, the urban Native Courts were established
due to the growth of urban native communitiesst and by

1956 there were thirteen such Courts throughout Northern

Khodesia. 2
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The Barotse Native Courts had their own established
judicial system. The system consisted of the Kuta which
comprised of 6ffice-bearers known as Indunas and members
of the Royal Family. In the early days no provision was madc
f br the supervision of the proceedings of the’ Barotse Courts and

there was no right of appeal from them. 26

Subordinate or Magistrate Court had had exclusive
jurisdiction over white settlers. The officers who manned those
Coufts were not trained lawyers but basically administrators..
They were primarily concerned with the maintenance of law
and order in their respeciive areas. Yet they had supervisory
iUrisdiction over Native Courts. That role was, however, rarely
exeitcised in the early days of the BSA Company’s
administration because the indegenous courts were restricted

i
to their own tribal areas. Similary, the appelate jurisdiction of

the ~Sub6rdinate court was rarely exercised. é?

Both the North-Western (Rhodesia) Order-in-Council of
1899 and the North-Eastern (Rhodesia) Order-in-Council of
1900 introduced more detailed system of judicial
administration in the two territories. Magistrates werc
appointed and Magistrate Courts were established. However,
the‘ ’British South Africa Company continued (o nominate

candidates for the
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Magistracy while the actual appointments were made by the

High Commissioner. When the two territories were
amalgamated the two magisterial structures were also merged.
The procedures and practices of the Courts were

standardised 2%

As for the High Court, it was established in 1900 with
civil and criminal jurisdiction. It had both original and apellate

jurisdiction.

" The appointments were made mainly from the ranks of
practising  lawyers or judges of other British Colonial
tcrritories. Judges could be  transferred from one British
colony to another. The main qualifications of such judges were
that they should have been judges of a court with unlimited
original jurisdiction or that they should have been practising

advocates of not less than ten years standing.?’

Appeals from the High Court of Northern Rhodesia lay to
the joint Appeal Court of Northern and Southern Rhodesia.
During the period of the  Federation of Rhodesia and
Nyasaland (1953-19631 the Appeal Co.-t was named the

Supreme Court of Rhodesia and Nvasalard 30 [t became the
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appellate Court of the three Federal Territories. Appeals from
the Federal Supreme Court lay to the Privy Council in Britain.
At independence the Northern Rhodesia Order-in-
Council of 1963 established the Northern Rhodesia Appeal
Court. Appeals from that Court lay to the Privy Council despite
7ambia being an independent Republic within the British
Commonwealth. In 1973 the Appeal Court was re-named the
Supreme Court for Zambia and it became the final Court ol

Appeal in the second Republic.

B. Colonial Rule and Human Rights

As stated ealier, colonialism was, itself a negauoh of
peoples’ rights. It led to the denial of fundamental rights and
freedoms to the colonised. Additionally, the advent of the
slave trade in Africa greatly contributed to the erosion of
human rights on the continent. The work of the explorers,
missionaries and [loreign traders made colonisation of
Northern Rhodesia a natural concomitant of the colonisers
eaploftative pursuits It 18 against this backdrop that human
rights unde‘r colomal rufe 1 Northern Rhodesia must be

cxamined.
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Jt has already been shown above that the first thing
the the colonial rulers did upon occupying Northern Rhodesia
‘was to introduce a dual legal system. This meant that there
were separate laws in operation for the indigenous people on
the one hand and for the European settlers on the other. In
order to have a bird's eve-view of the state of human rights

in colonial days, it (s important to examine a few examples.

(i) Right to participate in Government

The Constitutional frame work during the days of
colonial rule did not allow the participation of Africans in the
legislative machinery of the countrv. Despite their numerical
superiority, ~native Africans were iamentably under
represented. Their (nterests were seemingiv represented by a
white settler nominated by the Governor under the provisions
of the Northern Rhodesia Order-in-Councii3! There were no
political parties in the countrv. Africans were dented this basic
human right The franchise was restrictec 1o British subjects
while Africans were classified as "protetied persons” who
could not qualifv to vote under the then existing political

system 32




(11) Discrimination on Grounds of Race

Much of the political history of Zambia is in fact an
account of the struggle between the white minority and the
black majority with the former anxious lo preserve their
privileged position and the latter anxious to assert their right

to self -determination.

Under colonial rule the infringement of human rights of
the native African covered everyv walk of lfe There were
special provisions for emplovment of Alricans under the

Employment of Natives Ordinance. A "native” was defined as:-

any member of the  aboriginal
tribes or races of Africa or any
~person having the blood of such
tribes or races and living among
and after the manner of natives 33

Thus, there were separate salary scales for Africans,
coloureds (mixed blood) and whites. The wages received by
Africans were  “pitiably small” compared with wages for
whites. 3% These categories lived in separate residental areas
although the Employment of Natives Ordinance permitted
“eorvants’ to be housed on land occupied by the emplover 3
U'nder - the Ordinance “servant” did not nclude a "nauve

policeman, a messenger or a member of the Unified African
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Teaching Service."3® These and other African employees were
housed in separate residential areas. For example, inNdoi;i the
white seitlers lived in the City Centre, Northrise and evenmauy
Itawa Suburbs. Coloureds lived in Hillcrest and Indians in
Kanini Area or on top of their shops or in the vicinity of those
shobs‘in the sécond class trading area, mostly in the Chisokone
- Avenue area. Africans lived in places like Kabushi, Masala and

Chifubu, away from the City Centre.

-Fiféedom of movement as basic human right was also
denied to Africans. They were required to carry a document
knowh a Chitupa for identification purposes. Europeans were
not -ré‘quired to do so. Rural Africans could not move freely
into urban areas. From 1927 permits were necessary for
Africans wishing to visit, reside or work in towns along the line
of rail. And no one could move freely at night without a special
permit. 37 For example, the entrance or presence of a person in

“a mine township without a permit was a criminal offence undér

the Employment of Natives Ordnance.3®

‘Various reasons were given by District Commissioners
for deﬁying Africans the freedom of movement. These ranged

from controlling noisy Africans to reducing the number of




Africans roaming European towns. But it was racial

discrimination of the highest form.

Those Africans who lived in houses i municipalities
were not permitted to receive visitors without the prior
permission of the Location Superintendent who was populary
known as Changachanga.39 The Employment of Natuves
Ordinance, was the legal instrument used (o suppress the
freedom of movement of the Africans®® Desertion by an
African from the service of his Eurdpean emplover was
criminalised by section 75 (4) of the Emplovment of Natives
Ordiance. !

Other (acilities such as schools, hospials and plaving
Tields were also raciallv segregated The standards of white
schools and hospitals were often superior to those used by
Atricans. Socrally, white men could take black women ag
concubines and occasionally as wives Theyv could even have
children with black women but (t was almost a (reasonable
offence for an African man to be in love with a while woman.
Alrican men  usuallv expressed grave concern over the
hehaviour of some white men who were commitiing ;w‘ulter.v

K

with black women but went unpunished
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Education for Africans was limited to primary school
level. Until 1925, the Barotse National School was the only
institution for Africans under the administration of the British
South Africa Cmnpany.‘*’l3 Efforts by the colonial government to
increase education opportunities for  Africans before
independence in 1964 were negligible. However, efforts {o

increase efficiency of primary schools were fairly credible®?

Nevertheless, the entire educational system under
colonial rule was discriminatory on the basis of race or colour.
Despite their quest for education and professional iraining,
many avenues remained closed to Africans. In fact, African
education was hopelessly backward until Zambia achie#*ed
independence in 1964, The number of Zambian University

graduates at indep%ﬁ%e time was about one hundred only.*?
(iii) Land Rights

The problem of land rights in Northern Rhodesia was
accentuated by the arrival of the white missionaries, traders,
explorers and  concession-seekers. The basic concept of
Africans in the territory was that land was a communal asset.

It was not easy for white settlers from the industrialised
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Countries of the world to reaﬁ%e.._the significance of land in the
eyes of most Africans. The coﬁoept of communal land was all
pervading and made the indigénous people exceptio:zaﬂy

sensitive over land issues.®

"

When the British Soy h3v,-$frica Company (BSA) was
relieved by Great Britain of the administration of Northern
Rhodesia in A,pril, 1924, it was. provided that the BSA Company
should also assign and transfer: . '

to the crown all such right and interest in

lands as it claimed Mo have acquired by

virtue of the concessions granted by

Lewanika.. throughévuft North-Western

Rhodesia as well as el;e&here in Northern
~ Rhodesia. 7 |

Crown lands meant all lands and rights or interests in
any lands inl Northern Rhodesia other than freehold lands
vested in the BSA Company or land granted in perpetuity to
any person by the Governor, Bafétééland, other Native Reserves
and Native Trust Land. 4 The Crown Land and Native Reserve
Order-in-Council of 1928 were supplemented by the Native
Trust Land Orders—in—Counci/l"(of, 1947 to 1964. Native Trust

land, like Native Reserve, was set aside for the sole
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use and benefit of the natives of Northerri Rhodesia.*® Thus, the
land in Native Reserves and Trust Land fell under customary
land ten_ur_e. being administered according to customary land
law. In most cases customary land can be transferred inter
vivo or byvinheritanoe with communal rights of grazing or

dtawing'wate:r.ﬁo

'Despite"the protective provisions made by Great Britain,
when white,sémers arrived, they either ‘purchased’ land from
chief or 1 Obtaiined it through concessions as in Barotseland.
sometime, they took it by force under the juristic doctrine of
 the right of eminent do_main which entitles every
govemment to the ownership of ‘unoccupied’ land. This, in most
cases, deprived the indigenous people of their customary right
to land. In the majority of cases, the white settlers went for the

mosi t’ertilé land and the best climatic places. The best pieces of
land along the line of rail was reserved for occupation by white
settlers. As a result, land from Mkushi through Kabwe to Choma
became occub‘ied mainly by white farmers. This stretch of {and
was usually réferred to as thé maize belt due to its high yield

of maize.
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(1v) Political Rights

Colonisation also played a vital role in the political
subjugation of the indigenous people. [t promoted and
protected ractal discrimination agamst Africans. [t impeded
the right to self-determination of the indigenous people.
Violation of political and other rights was commonplace.
Africans throughout the protectorate of Northern Rhodesia
often reacted with hostilitv as a response to the glaring
manifestations of cruelty, unabated deprivation and racial

!

discrmination under colonial rule X [t was indeed colonial

oppression that stirred up nationalism

Initially, however, Africans resorted to formation of
seemingly innocent organisations known as Welfare
Associations. In fact those Associations were virtually
political org.anisations The first one to be formed was at
Mwenzo Mission in 1923 in present-day Isoka District of the
Northern Province. That was just a vear before the British
Crown took over the administration of the territory from the
british South Africe Company  In the 1950s and 1940s
Weltare Assocrations spread to Livingstone, Lusaka and the

Copperbelt.
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The rapid spread of these Welfare Associations was a
threat to the colonial administration. The thrust of the
Associations was obviously political emancipation of the
indigenous people. It was, therefore, not surprising that the
cofonial administrators enacted legislation to control and
regulate assemblies or processions in the territory. That
Jegislation was the Northern Rhodesia Police Ordinance of
1953 which, inter alia, allowed a police officer to regulate the
extent to which music could be played on public roads or

streets during festivities or celebrations 52

The success of the Welfare Associations (nspired
Africans to form political assoctations such as the Northern
Rhodesta African Congress which was formed in 1948, an off-
shoot of the Northern Rhodesia Federation of Welfare
Societies.”® However, by 1946 the colonial administration had
cstablished an African Representative C:unctl consisting of
members elected by Provincial Councils :nd four members
nominated from Barotseland. The Council =as chatred by the
Secretary for Native Affairs. Two members were elected from
thie Represantative Council 1o represenl :tirican interests in
the territory's Legisiative Council ™ Th:' was the official
[ramework which enahled Alricans 1o }f@al’ticxpale in the

povernance of the territorv. However, b2zring in mind the
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overwhelming African majority over the white settlers in the
country, two African representatives in the Legislature was

almost a mockery.

The selection for nomination of the two candidates for
membership of the Legislative Council was done bv members
of the African Representative Council from among themselves
A candidate had to be a "native of Northern Rhodesia and
capable of speaking and reading English sufficientlv to enable
him to take an active part in the proceedings™ of the

J.egisiative Council 27

Lpart from the two African representatives. the
franchise for voting and being elected (o the Legislative
Council was restricted to British subjects being 21 vears of age
or over with certain qualifications based on residence,
education, property and income 36  Africans were classified as
British  protected persons and not  British  subjects.
‘Consequently, they did not qualify to vote unless thev became

British subjects, a very rare achievement in those davs




(v) Women’'s Rights

Jn any modern discourse on human rights, it Is
virtually impossible to avoid gender issues. Like their men-
folk, African women were equally subjugated by the colonial
administration. They could be taken by white settlers as
concubines at will. Rural women were not allowed to
accompany their husbands who went to seek emplovment in
urban areas especially on the Copperbelt. Admittedly,
customary practices in Zambia recognised the subordinate
role of women. However, their influence in traditional societies
through “the Kinship network” was great,57 This 1s because
most tribes in Northern Khodesia are matrilineal And in
matters of adultery the traditional couris would always take
the woman's word as gospel truth >o that «f a woman
admitted that she committed adultery thzt was the end of the
storv. In customary law the uncorrobcrated evidence of a

woman was accepted in adultery cases. ¥

It was provided under the Emzloyment of Natives
Ordinance tkhat if afemale resident servant marries during the
contract, the employer was entitled ¢ dissolve the contract
and dismiss the female servant ° [t was “urther provided that

alt written  contracts of service tor a mearrted natrve woman
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were to be executed by herself as well as by her husband

unless she was not living with him at the material time °°

Generally, the colonial administrators did not encounter
many problems with native women. Most women remained n
rural villages even when their husbands went looking for johe
m urban areas lor example, in the early davs of colonai
administration, magistrates or colonial district administrators
i Abercorn{now Mbala in the Northern Province! did nut
allempt to lay down rules or regulations for women. The
attitude of colonial officers was that of turning a blind eve o

the activities of African women.®!

It cannot be dented, however, that despite therr
subordinate status, African women playved a very significant
role in the territory. They were the vanguard in the struggle
for self determination before and after independence For
example, they plaved a very importatnt role in the first major
strike in the mines on the Copperbelt in 1952. Their action
resulted m the improvement of welfare facilities that ih:')
mining companies were providing to the African mine

N
workers U+
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In the forefront of advocating the right to self-
determination were women such as Julia Chikamoneka of
the United National Independence Party (UNIP]. She exhibited
her wrath against colonialism by occassionally half-stripping
herself. For married women whose husbands opted for
freedom fighting, their role‘ was even more arduous. The
prospects of being woken-up at midnight and being left

without their bread-winner were devastating.

In the field of education, colonial educational policies
discriminated against Africans on grounds of race as well as
sex. The enrolment of girls at primary school level was much
lower than that of bovs Admittedly, the socialisauion patterns
of the African soctetv had a significant negative influence on
girls wishing to proceed to upper primary and secondary
schools. But the colonial education policies further restricted
women's educational opportunities in that girls were taught

needlework, housewifery, cookery and general homecraft
63

while boys were taught technical subjects znd crafts courses.
(vi) Human Rights Cases in Colonial days:

It has alreadv been noted that coion .zl courts dealt with

the most serious criminal offences The [ strict or Provincial




Commissoners who presided over the lower colonial courts
were primarily concerned with the maintenance of law and

order especially among the indigenous population.

The dichotomy of legal dualism in Northern Rhodesia
surfaced in many forms i the Courts of the dav For example
in 1947 there was the Sosala case at Mufulira which
javolved a- European and an African. The European was
accused of assaulting a 42 year old African fellow worker at
Mokambo in the then Belgium Congo. The tri'al Magistrate at
Mufulira convicted the 26 year old white South African He
fined the accussed 3 pounds of which | pound was awarded

to the complainant as compensation

Despite there being no appeal by the convict, the
Magistrate decided to refer the matter to the High Court bv
way of case stated. He sought the superior court's opinion as
to whether, inter alia, the English legal citation in hig
judgement correctly stated the law of Northern Rhodesia on
principles which could be applied when the action was
between an African plamtff and a kuropean defendant. The
then Acting Chiel Jusuce Woodman accepted the English
citations as being relevant and applicable to the case helore

the trial Magistrate The Acting Chiel Justice aizo opined that




it was not the intention of the legisiators to confer upon the
court the power to deny an African plaintiff the right to

general damages for assault per se.%!

On a broader front, the introduction of European legal
concepts into Africa brought with it difficulties of integrating
such concepts with African concepts since these are based on

65 |n Northern

different socio-cultural systems and norms.
Rhodesia, as elsewhere, Orders-in-Council were designed in
such a way that in deciding cases involving native inhabitants
and Europeans, colonial courts had to be guided by indigenous
law provided such faw was not repugnant Lo or inconsistent

with relevant Orders-in-Council ¢¢

It cannot be denied, however. that the colonial
administrator-cum-judge or magistrate always considered
‘colonial law as supertor to African cusiomary law. Colonial
courts mainly dealt with the most impcertant crvil (ssues and
the most serious criminal offences Even to-day no local court
in Zambia has jurisdiction over an offerce which is likelv (o

be punishable by death. 67

The English dual svstem was disciminatory in that it

placed the African customarv judicial <-stem at the base of
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the country’'s judicial hierarchy and treated it as primitive.
No legal representation was allowed in a native court except in
respect of a criminal charge Unfortunately, this mischief in

civil matters is still being perpetuated today,65

Since Africans were dented basic human rights degpite
therr numerical superiority, very few cases concerning human
rights 1ssues went before earlv colonial courts However, as the
Sosala case 1947 shows, the few cases which found their way
to the court indicate that colonial judges were prepared o
dispense justice. For example, in Chilembo’s case 1963, the
accused was convicted on his own plea of breaking an order
of deportation contrary to the provisions of the Immigration
Act, 1954, On Sth March, 1964 he was found at Kitwe déspitc
being a person who had been ordered to leave Northern

Khodesia.

The trial Magistrate referred the matier 1o the High
Court for review as he was of the opinton that the accused
- ¢hould not have been convicted Mr Justice Ramsav declared
that the courts have jurisdiction to go behind the face of a
deportatton order and querv  its vahdity. The Court [urther
tound that the trial Court should not have accepted a piea of

puilty where the accused claimed that he was either born In
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Northen Rhodesia or that he was a British protected person.

The learned judge reversed the decision of the lower court.®?

In an earlier case of Labson Chipili and 3 Others,
1949, the court was prepared to substitute a sentence of
i’mprisonment with a fine because there was considerable
delay in getting the case down for appeal That case
emphasised the right to a fair trial and that justice delayed is
justice denied’? In Chambata v. The Queen, 1949, Mr.
Justice Somerhough of the High Court situing at Fort Jameson
(now Chipata) confirmed the right of residence of the
defendant who was ordered bv the Kalindawalo Native Court
o move his village from Chief Nvampande's area on an

allegation that the said defendant was a trouble-maker.’!

However, in De Jager’'s case of 1935 the Court was
faced with the question of freedom of conscience through
reiigious beliefs. The accused who was a representative of the
Watch Tower Bible Tract Society, was found in possession of
four books entitled ‘Deliverance’ and one book entitled
‘Jehovah”  which were prohibited publications by
Proclaimation of the Governor. He was charged with (wao
offences of possessing and distributing r-ohibited materials.

He appealed to the High Court from the Fesident Magistrate's




judgement which found him guilty and fined him 2 pounds on
each count. On appeal, the High Court dismissed his appeal

Mr. Justice Francis opined, inter alia, thus:

Politico-religious discussion among
the educated invariably excites
controversy and ils propaganda
among primitive  people  quite
feasibly leads to misconception.

The learned judge went on to say:

Deprivation of this tvpe of
literature (s not an Interference
with any principle of natural

. . 9
justice’*

The Court placed emphasis on the “Subversive
influence”™ which the publication would have “on  the
natives.”’® Leave (o appeal to the Privy Council in Britain
was refused. On petttioning the Privy Council. the Fetition was
also dismissed. Both the High Court and the Privy Councii 1ook
a seeminglv racialistic stance by emphasizing the so calied
“subversive influence” which the publications would have on

)

the so called “primitive natives” .~




Similar sentiments were expressed by the Court in Rex
v. Chona in 1962. Mainza Chona was charged with publishing
a seditious document called “Press Statement” in which he
attacked the colonial administration for employing oppressive
tactics against Africans. Chief Justice Diarmaid Conroy sitting
as a High Court judge found that the sedition was grave
presumably, because it could have had a subversive influence
on Africans against the admintstration Fortunately for the
accused, the Court also found that the so-called ‘Press
Statement’ was not widely publicized. It was limited to Police
Headquarters. Chona was sentenced 1o s1Xx  months
imprisonment with hard labour (IHL) but the sentence was

“suspended for three years subject to good behaviour.” !

Before the Chona case the country was already facing an
African movement for political self -determination and the
colonial administration had enacted the Northern Rhodesia
Police Ordinance in 1953, The British Public Order Act was
borrowed by the Northern Rhodesia Legislature for use in
combating the stirrings of mdigenous nzionalist leaders who
advocated mdependence from Britain Cases of  unlawful
assembly increased resulting in manv frzedom fighters being

jatled




CONCLUSION

In pre-colonial Zambia indigenous judicial institutions
administered justice based on ethnic systems. During this
period concepts of human rights were not unknown. With the
advent of colonialism an extraneous law and judicial systém
were introduced in the territory and these existed side by

side with the indigenous judicial and fegal system.

The duality of law and courts encouraged the
admintstration of justice along lines of race and colour. It
imposed standards on Africans as a result of which the
development of African law remained stagnant. [t introduced
too formalistic and hence complicated European procedures in
dealing with dispute settlement among the indigenous

population.

Although indigenous laws and procedures were
recognised, imported laws treated them as an inferior
component of the whole justice system of the countrv The
supertmpositon of Western law on indigenous law and the
concomitant subordination of the latter had led to a steadv
decline of the African imdigenous legal and judicial svetem

over the years.
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In the early days of the British South Africa Company
the British Courts were not wel] equipped. They were usually
under-staffed and only serious crimes were taken to them.
Native Courts were the dispensers of whatever justice existed
for  Africans in that judicial structure The enjoyment  of
human rights for the indigenous Africans was a pipe-dream.
Mosi colonial l[aws were oppressive to Africans. For exafnple,
the Legislative Council Order-in-Council (1924-1964) made no
provision for Africans to vote during anv election in the
territory. The Emplovment of Natives Ordinance imposed
numerous limitations on Africans relating to movement,
residence and conditions of service both within and outside

the territory.”®

The Penal Code defined  sedition and  seditious
(ntention so widely that it covered anything that appeared to
cxcite disaffection against the Queen. ner heirs or the
Government of the territory.”’ The Northern Rhodesia Public
Order Ordinance of 1955 was used tv  the colonial
administrators to severelv suppress Africars in their quest for
self-determination ® Unfortunately, as wifl be shown in
subsquent discussions these draconian pzces of legislation
have continued unatuicd 1n (e post-cojoral era despite the

entrenchment of a Rill of Rights i the Zamb an Constitution
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CHAPTER THREE

THE BILL OF RIGHTS

Introduction

Most national constitutions n the world now provide tor
a Bill of Rights for the protection and promotion  of
l"undamemal rights and [freedoms of the individual and of
proups. This Chapter will consider what 18 meant by a "Bill ol
Rights” and how the standards set bv the United Nations have
heen incorporated into the Zambran Constitution. [t will also
consider the fegal mechanisms which provide for the
protection and promouon of those rights and freedoms. The
Chapter will then analvse and examine the principles and the

citect of derogations or exception clauses which have

heen mcorporated i ihe Zambran Kl of Righte



SECTIONI1: Bills of Rights

A Bill of Rights ¢ a written declaraton, charter or
instrumem which sets out the standards upon which states or
mstitutions, whether pohitical or judicial. undertake 1o protedt
and promote ndividual or group righls‘and freedoms.! It 18
often incorporated in national constitutions detailing sbecil‘ied
rights and freedoms which the state or institution is legally or
morally obligated to observe. A Bill of Rights can be useful to
protect individuals 1 a State against possible abuse of human
rights by an all-powerful and intolerant government which
even the judiciary might have no courage o control?. A Bill of
Kights therefore, often promotes the concept of justice and

equality through the rufe of law,

Since the earlest rf<*<‘(>;"(ie(1 humzn rights revolutions
started 1n England the use of the worzs “Bill of Rights™ 1
believed to have originated from the knchish with the Bil of
Rights of 1689  The two earlier Enzhish human rights
documents were stvied the ‘Magna Carte  and the ‘Petition of
Kight (16281 In {o89 the new stanzard phrase "Bdl of

Rights' came mto use  Smce then e phrase has been
adopted 1 Americe and  Commonwe:lth countries  Some

Mdjor conseguence: or o entrenching @ oill of Kights o

national consliution are that such « bill zecomes the supreme
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norm ol the state as far as human rights are concernced  The
amendent of such a  Bill of Rights very often requires a

national Referendum or a two thirds majority in Parliament.
SECTION 2: Domestic i.egislation

U'nder preambular paragraph eight of the  {niversal
Declaration of Human Rights, State parties are seemingly
expected to mcorporate human rights provisions m themw
domestic legislation®. At the attainment of independence in
the 1960 most Tormer Britigh territories incorporated human

rights provisions in therr constitutions and Zambia was no

cyception”

A. Incorporation of a Bill of Rights tn the
Constitution of Zambia

It was n 1963 that a Bill of Rights was m_cor};mraled‘m-
the Constitution of Northern Rhodesia which became Zambia a
vear later The Zambian 11 ol Kights is contained in Fart 1]
of the Constitunion It has remamed an Fart T sinee

)

mdependence Toore gtlod “Brotection of Fundamental i

RS

and Freedgons o the Indeaduat These fundamental rights dnd

[

frocdomy run Doy Avtior ©0 0 ZE mmciusive
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Protective Sections | to 13 inclusive in the Northern
Rhodesia Constitution of 1963 were reproduced verbatim n
the subsequent Constitutions of Zambia as Article 11 to 23
inclusive However, the protection of voung persons was
included in the Zambian Constitution as Article 24 0Of some
significance 18 the fact that the Northern Rhodesia Bill of
Rights did not mcorporat‘e a Section entrenching derogétions
from the protective provisions as did the Zambian

Constitution under Article 25.

In 1960 Her Majesty's Government in the United
Kingdom appointed the Monckton Advisory Commission o
review the Constitution of the Federaton of Rhodesia and

Nyasaland which the indigenous Alricans in all the three

territories abhorred.

The Advisory Commission reported that most of the
witnesses who appeared before it expressed concern over the
lack of more effective safe-guards with respect (o

fundamental human rights. Africans did not trust the

fagrstatures ol the present.

Alricans  had grave doubts abour a legislature which

was  dominated by whites. In turn. Eur neans had expressed
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grave doubts about the effectiveness of existing human rights
safe-guards in future legislatures which might be dominated
by African freedom fighters. The Commission concluded that
all races were gripped by the fear that their rights could be
infringed or  prejudiced by erther the Federal or the
Territorial Legislatures™. So the inclusion of Bills of Rights
in Territorial Legislatures was inevitable, especiallv 1if the
Federation was dissolved ahd Africans came into power The
Commission accordingly recommended the incorporation of
fundamental human rights in the Federal and Territorial
Constitutions of the then Federation of Rhodesia and

Nyasaland

The recommendation of the Monckion Advisorv
Commission was not an entirelv new 1dea As far back as [ 889
the Charter of the British ~outh Africa Company guaranteed
rchigious freedom for Alricans provided it was not repugnant
to morality or the interests ol humanity. The Charter also
“included a ‘clause to protect the rights of Africans to acquire
land on similar termes as the white settlers? In 1953 when the
Federation of Rhodesia and “wasaland was created. provision
was made n the Federal Constitution  for the protection of
African interests For example ihe African Affairs Board of

the Federal Parhiament was iended (o be an msututionast
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safeguard for the interests of Africans in the Federation and
its three territories!? But those provisions were focussed on

group interests rather than individual rights and freedoms. !

[t must not be assumed that the entrenchment of a bill
of rights in a constitution is a panacea for the protection and
promotion of human rights. Experience in Africa and most
mlpbr}tantvly in a multi-racial and multi-tribal society like
7ambia, has shown that that is not the case. Rights and
freedoms are meaningless unless individuals or groups. of
individuals in that society develop a culture or tradition of
respect for those rights and freedoms. Furthermore, most Bills
of Rights have limstations and derogations. Additionallv the
rights and freedoms are not absolute 12

Further still, during periods of  states of emergency
even the <o-called entrenched rights and Ireedoms are
infringed with impum’ty by the Execuiive and even by
Jegislators who are supposed to be the protectors of such

rights!d
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B Salient Features of the Zambian Bill of
Rights N

It cannot be disputed that the International Bill of
Human Rights had considerable infiuence on the format and
content of the Zambian Bill of Rights. Common preambular
pat.agraphn 1 of the Universal Declaration of Humah Right and
of the iwo principal human rights Covenant of 1966 open with
a general recognition of the inherent dignity and the equal and
inalie_nable right of all members of the hu:ﬁan family as being

the foundation of freedom and peace throughout the world.

The Zambian Bill has a similar Preamble, followed by a
detailed catalogue of fundamental rights and freedoms of the
individual. The. human rights guarantees contained in the
constitution of nascent State attest to the deep influence of the
International Bill of Humanv Rights upon domestic law." In
Zambia, the catalogue of rights and freedoms is a reproduction
of the European Cunvention almost ipsissima verba, that is

almost word for word.

The constitutionalisation of Bill of Rights in post
independence Commonwealth African States took the form of

what popularly known as the neo-Nigerian model because



Nigeria was the first country to incorporate it in its

constitution in 1960 '

(i) Declaratory Article 11

Article 11 of the Constitution declares that every person
in Zambia chall be entitled to the fundamental rights and
freedoms of the individual whatever his race, placeA of origin.
political opintons, colour, creed, sex or marital status.  But
these rights and freedoms are subject ¢ limitations designed
to ensure that the enjoyment of the said rights and freedoms
by any individual does not prejudice znother individual or
the public interest. However, the limitations are so wide that
nost of them are mconsistent with  permissible Iim.itations
under international human rigm‘la'\v.fs Article 11 18 a
prefatorv Article whose provisions have to be read with the
specified  rights and freedoms under Articles 12 to 26
inclusive.  However, Article 28  containg enforcement
provisions which include Article 11 for rarposes of redress in

the High Court.

(11) Individual not People’'s or Community
Rights

Despite the fact that Zambhian zauve jurisprudence

recopnises group or people’s rights the Zzmbian Constitutional
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Bill of Rights focusses attention only on the individual rig»hts.
This is not s‘uprising because even in the colonial days,
particularly during the Federation, African nationalists
themselves did not see the need to protect minority or other
collective rights. In their eyes the minority was the white
community and it was not felt that whites needed any
protectioh under the constitution. It was often argued that the
protection of individual rights was the best protection for
minority or group rights especially in a muiti—racial or multi-

tribal society like Zambia.'®

Unfortunately, this Zambian approach contrasts with the
concept of the African Charter on Human and People’s Rights
which Zambia has ratified. The Charter does not only recognise
individual rights and freedom but also acknowledges the

existence of communal rights in an African society.17
(iii) The Bill applies to Every Person in Zambia
In line with internatonal human righté instmments, the

Zambian Bill of Rights protects the rights of every person in

Zambia regardless of nationality, race, colour, sex or political



144

views. Thus, the protective provisions are not limited to
citizens only. The preambular Article guarantees the domestic
appiication‘ of such international human rights norms as have
been incorporated in the Zambian Constitution. There is an
implied commitment, in the Zambian Bill to ‘apply universal

human rights standards.

(iv) Mandatory Provisions

Again, in line with internaticnal human rights
insthuments and subject to limitations as provided bv other
lawé,_ the protective provisions are mandatory in form. -~ For
example, a person shall not be deprived of his life....; shall
nol_-be de’prived of his personal Iibert\/:' shall not be held in
slaverv. Article 14(11 of the Constitutiég prbvides lvh_al no
person shall be held in slavery or serviiude. The provision
~contain no derogation. And yet most dcemestic servants and
farm workers in Zambia are in fact paid szlaries which can be
described as slave wages. Similarly, Artcle 15 provides that
no person shall be subjected to torture. imauman treatment or
degrading punishment or other like treatmient. Here too there
1< no derogation Yel, torture in police cells or detention

centres s rampant &



(v) Derogations or Exception Clauses

The Preamble to the constitutional provisi(mé for the
protection of fundamental rights and freedoms of the
indiv‘id}ual make it verv clear that such rights and freedoms
are éubjecl to limrtations or 'derogations. As already stated
-such' derogations appear to be designed to ensure that the
righ”ls and freedoms of other individuals are not prejudiced
and that the public interest, peace and order are maintamned.
ThLi-s;, there are several derogations and limitations or
excebtions which have the effect of giving with one hand and

taking away with the other. These derogations will be

discussed  below within the context of the rights and

freedoms entrenched in the Bill of Rights.’

SECTION 3 Specified Rights and Freedoms

A4 common approach i human rights discourse has
been. o classfy rights m terms of "generations” Thus the

first generation of human rights (s sard to encompass el and
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political rights while social, cultural and economic rights are
treated as second generation rights. Third generation rights
~comprise of the rights to development, the right to self-

1Y

determination, rights to peace, and healthy environment.

The list of specific rights and freedoms entrenched n
Part 111 of the Constitution consists of first generation rights.
which are found in the International Covenant on Civil and
Pbljtical Rights(ICCPR)  Despite being a State party 1o the
International Covenant on Economic, Social and Cutural Rights
(ICESCR} which contains second generation rights, Zambia has
contimued (o concentrate its attention on the first generation
rights. [t 1s amazing that the 1996 Constitution which was a
result of a review of the 1991 Constitution made no attempt
to viincorporate second and third generatipn rights (n the
countrv's Bill of Rights Thus, on the eve of the <second
m»ill'enmum. anly a timid attempt to redress this human rights
Jacuna was made bv the constitution—m‘akers‘ol' Zambia This
was by way of the unjusticiable Directive Principles of
state Fohiey Z’i‘ﬂd the Duties of a Citizen ="

However, the inclusion of a “hzpter on Directive
Principles of State Policy in the 1536 Constitution was

. 2 B ~ . . .
mnovatory for Zambia=' The Constituticn provides that  the
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Directive Principles of State Policy shall guide the Executive,
the Legislature and the Judiciary n the development and
implementation of national policies and in the enactment of

te an ouster ‘Article which

relevant laws® However, there
provides that despite these provisions, anv rights mentioned
therein "shall not be legally enforceable in any court, tribunal

kN

or administrative istitution or entity ™=~

The rationale behind the inclusion of  these
unjtisticiable rights in the 1996 Constitution is not clear
especially since the Government had rejected their inclusion
as recommended by the Mwanakatwe Constitutional Review

. . . ')."l
Commission”

(1)  Right to Life

One of the most basic fundamental human rights is the
right to life. Tt 15 also one of the most centroversial subjects m

human society

Artcle 12 of the Constriution provides that na person
shall be deprived of his hife mtentionaliv save i execution of

the centence of @ court in respect of a corminal offence under



the law in force in Zambia. of which he has been convicted =2

The Constitutton also  permits killing ‘under certain
circumstances such as in celf-defence, (n defence of propertv
to effect a lawful darrest or to prevent the commission of a

S \ )
criminal offence 2©

Thus, under the Pénal Code killing someone in <elf-
defénce as in the Rosalyn Thandiwe Zulu in 1981 is not
an in}.tentional deprivation of a person's ife” Mrs Zulu was
convicted ‘ol’ the murder of her husband After an altercation
at their hom‘e in Makeni, in Lusaka sk had grabbed his
pistol and shot him with 1t. On appeal th: supreme Court set
“aside the conviction and acquitted her or he ground that she

had acted in self-defence under extreme ;-ovocation.

[t 1s also justifiable to Kill in order o prevent or resist
the commission of a crime as in Chibabe Hangumba’s
case-8.  Hangumba was charged %1 the murder ol
llabanyama in Mazabuka District, On: of the accused s
defences was thal he was prevenunz ne commission of
crime. The accused was acquitted on %o~ charges of murder
and  manlauyhter It can noc be  zieputed  that  thie

constitutional derogation s qustfied i the 2 crreumetances
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Apart l’r&)m constitutional provisions there are other
provisions under a number of legislative mstruments that
appear to safeguard the right to life. For example. under
Section 306 of the Criminal Procedure Code™ and Secuon
2504) of the Penal Code ¥ a pregnant woman convicted of an
~offence which is punishablé with death can not be execuled
presumably, because it would entail killing an innocent child
There is however, no provision for executi'ng the convicl after
shehas given birth. Similary.. under Section 25¢21 of the Penal
C<>de,.a death sentence can not be imposed an a person below
I8 vears of age, presumably, because a person below that age
js held not to be criminally responsible for anv act or
omi‘ssion“. However these provisions merelv absolve the
culhritfs from criminal liability but do not abolish the death

pe’nalty.

Theré 1< also a provision under the Constitution wﬁith
has saved a number of convicts from the death penal(ﬂ-‘.
Artictes 59 of the Constitution of Jambia pro#‘ides for the
cxercice of the prerogative of mercy bv the President. Thig
pmv‘téi}on was invoked bv the President in the Second Republhie

when dealing with those convicted o! (reason n the coupn
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attempt of 1980 in which a leading member of the Zambian

Bar, Edward Shamwana was involved 32

Under the said Article 59 the President mav grant (o
| any person convicted of any criminal offence a pardon. ejther
vfr,ee or subject to lawful conditions. The President mav also
substitule a less severe punishment. such as Jife imprisonment

instead of a death penalty.

- In March, 1995 Amnesty International observed that
although the death penalty had been retained in Zambia both
the‘_..pasl‘and present governments had exhibited <ome
reiuctance over the signing of death warrants for the
execution of convicted prisoners33. But ir luly 1997 Human
Rights Watch (Africa) commented that while (he Zambijan
government "adopted a language of h.man rights  the
administration has in reality taken severz sleps backward in
humén rights observance.” Thal was the o'rgamsalions'
response 1o a report that on 24th Jeauary, 1997 eight
condemned prisoners had been execlied at Mukobeko

Maximum Security Prison at Kabwe3.

“Although Zambia has not abolishec the death penaltv

‘the global trend  is moving toward< jis abolition. In

-
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neighbouring countries of South Africa, Namibia, Angola.
Mozambique and Mauritius the death penalty has been
abolished - For example. The Constitution of the Republic of

Namibia provides that:-

The right to life shall be respected
and protected. No law  may
prescribe death as a competent
sentence. No Court or Tribunal shatl
have the power to impose 2
sentence of death upon anv person
No executions shall take place in

Namibia
- And the South African Constitution  emphatically
guarantees the right 1o life and provides that:-

“Everyone has the right to fife"d

Unfortunately even in these countries which have
abolished the death penalty the issue sull remains
controversial. In Namibia, for example, Courts are percerved as

being lenfent in the absence of the death penalwy * Similar

<

apprehensions about the aboliton of the death penaliy h

- continued to be expressed in South Africa,®?



In Zambia the debate whether or not 1o abolish the
death penalty has continued. The problem seems to lie m the
permissive nature of the provisions of Article 6121 of the
International Covenant on Civil and Political Kighte These
ProvisIons permit State partes 0 im pose death sentences “tor
the most cerious erimes m accordance with the jaw in force at
the time of  the commission of the crime.. For  thosc
mém.ber states not keen on abolishing the dea\th- penaltv. this

provision creates an ideal escape-route

However there 1s a Second Opticnal Protocol 1o the
|CCPR \x’hi‘ch came to force m Julv 1991 The Protoco!l aime
al abolishing the death penaltv. Once a siate party <igne the
Protocol. then no one within its jurisdicticn can he  executed

Bt Zambia has not vet ratified this Froioon)

(1) Right to Personal Liberty

Artcie Tatliof the Constituiin provides thal no

person shall be deprived of his persoral thertv save as mav

be authorised by faw This provision (5 5o found i Arucle

Jitbol the Internationa! Covenant on C:v. and Political Rights



(ICCPRJ. But the Zambian Article containg many exceptions
covering a wide range of legal social, medical and political
situations. For example, the right to personal liberty may. by
court order, be dented to criminal offenders or suspects
mental patients, drug or alcohol addicts, people with
contagious diseases, illegal tmmigrants and restricted persons,
In fact for come persons in these categories, the deprivaiion
or restriction of libertv mav continue indefinitelv.3? The right
to personal libertv s one of those rights which are easiv

abused by the Executive arm of the State or 118 agents

Article 15 contains numerous exceptions backed-up by
a number of Acts of Parliament which have eroded anv
semblance of perconal liberty. For example, there i¢ sull n
existence the Emergency Powers Act  and the Preservaton of
Public Securitv Act 10 The provisons under these Acts can he
used extensively 1o deprive people of their personal liberties
Additionallv. amendments to Section 123 of the Criminal
Procedure Code have severely restricted the right to bail
against pelrsons charged with offences likely to carry a death

sentence. 't Similarv, bail is often not granted (o those charged

under the Narcortic Drugs and Psvchotropic Substances Ac
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The Immigration and Deportation Act  was used in the
recent cases of William Banda, and John Chinula in
removing them from Zambia. Both were said to be persona
non grata in Zambia. They were alleged to have emigrated
from neighbouring Malawi and to have lived in Zambia
illegally for many vearsi3. No consideration was given to their
length of stay in Zambia before their alleged transgressions.
Neither did the Immigration authorities nor the Courts pay
attention to the fact that the main seat of their activities and
prolonged residence was in Zambia and, therefore, therr
deportation was highly irregular. Furthermore, the Courts did
not draw their attention to the famous international case of
Nottebohm in Liechtenstein v. Guatamala in Wwhich
principles of the right to residence which implies the right to
personal vliberty were propounded bv the International Court

of justice.é“/‘

(iti) Protection from Slavery and Forced Labour

Article 14 provides that nc person shall be held
in slavery or servitude. [t also providec that no one shall be
required to perform forced [abour except convicted persons:

members of a disciplined force: labour required in times of



war or national emergency. Labour reasonably'required as
part of normal communal or other civic obligations. However,
these exceptions are aggravated by a very weak
Employment Act®> and a somewhat nebulous Industrial and
Labour Relations Act  No. 27 of 1993 Yet. Zambia has
domesticated the ILO Convention agamst Forced Labour and
Collective Bargaining with the latest amendment io the
Industrial and Labour Relations Act which has abolished the
monopoly of the Zambia Congress of Trade Union (ZCTUT as a
sole Congress of Trade Unions in the country.

Slavery and servitude are verv wide concepts and in
modern society these concepts operate in very sophisticated
forms. For example, because of prevailing austere economic
conditions people are forced to accept work under .slave
conditions and receive what literallv could be described as
slave wages. Under such conditions women and children are
forced to perfom menial fabour or even engage in prostitution.
Contemporary forms of slaverv have taken manv shades such
as debt bondage, [forced recruitm'em ol children for

militarv service and selling of women and children 16



(iv) Protection from Inhuman Treatment

Article 15 provides that no person shall be subjected to
torture, or to inhuman or degrading punishment or similar

lreatment.

The concern about the death penaltv in Zambia, as
elsewhere, is that (t s intricately associaied with torture and
inhuman treatment The process from the time of conviction
to execution usuallv lasts vears. The torment, worry and
anxiety while waiting for being executed must be
excrutiatingd’. In Rosalyn Thandiwe Zulu, for example
the accused who wags reprecented bv thig writer wag
centenced to death bv the Court below. [t took nearly two
vears 1o have her acquitted by the Supreme Court. By that

time she had almost gone mad.4%

Brutalities by police and securitv personnel are syl
rampant in Zambia. In 1993 at least 19 =itra-judicial Killings
of criminal suspects were recorded."‘) Corgoral punishment has
not been abolished n Zambia. And wer Article [5 of the

Constitution is one of those verv few irticles bearing no



derogations whatsoever. On the contrary, Zimbabwe and
Namibia have abolished corporal punishment 39

(v) Protection from Deprivation of Property

Property ownership is protected under Article 16 of the
Constitution. The Article provides that no propertv ol aps
description. or interest n or over such properiv shali be
compulsorily taken away or acquired unless there 1s an Act of
Parliament which provides for payvment of adequate

compensation for the said property or interest.

‘However. such protection as there is is seized of
numerous excepuons or derogations. The usual caich pm‘ase s
‘nothing contained in or done under the authoritv of anv law
shall be held to be inconsistent with the provisions of the
Article.” Thus, if the compulsory acquisition is in respect of
paving taxes, rates or dues; or as a result of cvil or criminza!
proceedings; or if the land in question is abandoned
unoccupied or undeveloped the action of the state m taking
possession of the property even without compensation wouid

he justifiable at jaw,

Similarlv, ol the property belongs (0 a non - resident

or absentee. landlord: or if it {s in a dangerous state or i il oy
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required for mineral exploitation or for the implementation
of a comprehensive land policy, the compulsory acquisition
Would be jfﬁstil'iable. And generally, if the President 1s of the
opinion that it s desirable or expedient to do 0 in the
interest of the Republic the state would be justified in

acquiring the property in issue. 3!

The President’s opinion in deciding which propertv to
acquire in the public interest is subjective Provided the
discretion is exercised fairly and without mala fides (had
faith) it cannot be challenged. Bad farth is, in manv cases
very'difﬁcult to prove in Court because the onus of proof
lies on the person alleging it. Both the previous and the
present Governments have used these exceptions 1o
compulsorily acquire property or land from Zambian citizens,
‘residenvls or foreigners. The Lands Acquisition Act g
supplemented by the relevant provisions in the Preservauon
of Public Security Act which lend justification to such
government action. Mr. Justice Bobbyv Buwralva dealt extensivelv
with Presidential discretion, mala fides anc the public interest

in the Willtam David Wise Case.

This case involved the compulsory acquisition by the

Sate of two larms belonging to Mr. Wize':1 Mazabuka in the



Southern Province under the provisions of the Land
Acquisition Act, 1970 He sued the State and alleged mala
fides in the exercise of Presidential discretion in the
compulsory acquisition of his land. He succeeded and the
Court awarded him damages. The State was also condemned
in costs. The Court found that the acquisition of the farme by
the State and then immediatelv letting them to another jessec
was not in the public interest. The mala fide was aggravated
by the detention and subsequent deportation of Wilham

Wise 2

However. in Zambia National Holdings and UNIP
v. Attorney-General, the petition to challenge the decision
of Government 1o acquire property compul‘sorily from UNIP in
1992 on the ground of mala fides was unsuccessful. Afthough
using different routes. both the High Court and the Supreme
Court adjudged in favour ol compulsory acquisition ot the
proposed UNIP new Partv Headquarters in Lusaka bhv
Government. The Supreme Court opined that since DNIP
formed the Government ol the day and was in control of
public funds which Parliament disburced to construct the new
Party Headquarters, the property was held m trust tor the

people ol Zambia 3 Considering the fact that in the one-pariv
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state, UNIP and the Government were virtually the same. the

Supreme Court's reasoning was right.
(vi) Privacy of Home and other Property

Article 17 provides that except with his own consent, a
person shall not be subjected to the search of his person or
his property or the entry by others on his premises. However.
the protection is not limitless. The protection can be derogated
from if it is in the interests of defence, public safety, pubiic
order, public moralitv and public health The protection can
also be denied if the action is reasoneanly justifiable i a
democratic society. Unfortunately, concepts like ‘reasonablv
justifiable in a democratic society’ are somewhat nebulous
and therefore difficult to define. Consequently, the powers of
Courts in protecting human rights in this‘ sphere are seriously
restricted. Officers or agents of Governcent are authorised
to enter premises for specified purposes n connection with
their work such as enforcing Court Orders It is often difficult
to prove that such acuons are not reasozably justifiable in a
demacratic societv.  The concept of what constitutes
justfiability 1 a democratic societv i< highly conientious
Neither has Parliament attempted 10 de’ne these somewhat

vague concepis



This concept of what is justifiable in a democratic state
has exercised the minds of Zambian Courts in at least three
cases: Kachasu v. Attorney-General”' Patel v.

(3 and more recently. Christine

Attorney-Genera
Mulundika & Seven Others v. The Péople% In Kachasu
the Petitioner was suspended [rom School under the Education
Act because she refused to sing the National Anthem and to
salute the national flag The learned Chiel Justice John

Blagden sitting as a High Court judge found that the

suspension was justified as being

reasonably justifiable  in  a
democratic state and was
authorised by laws which were
both reasonably required in the
interest of defence and for the
purpose of protecting the rights and
freedoms of other persons..

The following vear another attempt was made bv Mr,
Justice Magnus in the Patel case to explain the term
“democratic society” and what! would be reasonably
justifiable 1n such a society. Jasbhai Umedbhai Patel was
charged with doing an act preparatorv 1o the makmng of a
pavment outside Zambia contrary to the then Exchange Control

Regulations. His property was searched and seized.
% pProj )
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Patel raised issues regarding his right to privacy of
property, his right to protection from deprivation of property
and his right to freedom of expression. After a lengthy
judgment the learned trial judge found that the actions of the
Government agents were reasonably required for the specific
purpose and were therefore reasonably justifiable in a
democratic society. The learned trial judge considered various

attributes of a democratic society and opined thus

.............. there was certain minima
which must be found in anv society,
developed or otherwise, below
which it cannot go and sl be
entitled to be considerec as a
democratic society .37

‘Mr. Justice Magnus concluded t1xat Zambia was a

democratic society even though it was stil: developing.

‘More recently, the Supreme Court iz a majority of three
to two considered the concept of  what is reasonably
justifiable in a democratic society with rezard to freedom of
assembly in the Christine Mulundika Case Mulundika and
seveﬁ other members of UNIP challengec the constitutionality

of some provisions of the Public Order- 22y 99 especially the



section which required a person wishing to hold an assembly

to obtain a police permit. ‘

The Supreme Court cited cases from other juridictions
in search of some inspiration and fortification for 1ts eventual
judgement Eleven cases were considered from seven countries
‘ranging from Tanzania, Zimbabwe. Ghana, Nigeria. the LiSa

Europe and India.

" The Supreme Courl then held that "subsection 4 of
section S of the Public Order Act contravenes Articles 20 and
21 of the Constitution and is null and void, and therefore
invalid for unconstitutionality™? This majoritv decision'was
undoubtedly a landmark judgment supported by international
dem(‘)cralié principles aimed at the promotion and enjovment
of fundamental human rights. Unfortunately, Parliament

reacled with unprecedented speed in amending the Public
Order Act. The Government wrongly perceived the rudgment

as a prelude to anarchyf’o

The Public Order Act was amended bv  Act No | of
1996,  These new amendments however are more
appressive than the previous law pertaining 1o assemblies in

4

a democratic state. For example, the former subsection 4
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section S of the Act which was struck down by the Supreme
Court as being unconstitutional did not put a limit to the
period required to make an application}o the police regulating
officer for a permit to hold an ass‘embly or. procession. The
amendment to subsection 4 now requires a period of seven
days to notify the police of the intention to hold an assembly

or to conduct a procession.

Subsection 5 of Section 4 of the Act was amended to
include an undertaking by the applicant that "order and peace
shall be maintained through the observance’ of conditions
_stip'ulated’ under the subsection. One of the nteresting
conditions is that the route and the width of the route
suitable for holding of processions shpuld be (n accordance
with the width and route specification for such purposes as
specified by the Minister by Statutorv Order®!. Another
é(:ndmon 18 that the convenor of the meeling, procession or
demonstration must be assured by the Folice that at the time
the proposed activity shall be held it wili be possible for it to
be adequately policed.62 So, if the Police zay that thev do not
possess adequale manpower to police the proposed activity.
the applicant ‘may not proceed with therr meeting, procession
‘or' demonstration. The previous subsecticn 5 did not contam

such conditions.
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The privacy of homes and private property is routinely
flouted by police and other security agencies Who derive their
powers from an arrav of repressive legislation, For example,
under the Emergency Powers Act %3 the Preservation of Public
Security Act.% and the Immigration and Deportation Act.® g
person's home or property can be searched at will bv police
or security agencies. Search warrants are easily obtained bv
Police. Article 17 of the Zambian Constitution guaranteeing
prdtécticm for privacy of home and other property is similar 1o
Artiél_e 17 of the International Covenant on Civil and Political
Rights (ICCPR) but the latter contains no derogations. The
Zambian constitutional derogations under Article 17 are so
extensive that there is little to be protected under these

pProvisions.

(vii) Protection of Law

Article 18 lays down several r‘u’Les.and procedures
which must be observed if anv person is charged with 2
criminal offence. It provides for a fair trial ol one charged
with a criminal offence before an independent and impurtial

Court established bv law. The provisions of this Article are
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reproduced almost verbatim from the provisions of Article 9
of the International Covenant on Civil and Political Rights
except for the rampant derogations which are permitted under

the Zambian Constitution. 66

Some salient features of this Article are that a person
18 .pre‘éumed innocent until proved or lpleads guilty. The
accused person must be given adequate time and facilities to
prepare his defence. No person accused of a criminal
offence is compelled to give evidence at his or her trial. He or
she has a right to remain silent and the accused cannot be

tried for the same criminal offence of which he or she has

been convicted. acquitted or pardoned.

These principles concern the presumption of (nnocence,
the privilege against self-incrimination and the right to
remain silent. Thev also relate to the rule against double
jeopardy, the principles of autrefois acquill‘falready tried and
acquitted), autrefois convict (already tried 2nd convicted! and

the right to Counsel of one's choice.

~ Noteworthv, is the [act that these pravisions of Article
18 onlv applv to criminal law and not to civil law and vet

under the Debtors Act of Zambia, a debtor can be detained
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and imprisoned for default in payment of any debt due from
such person in pursuance of any order or judgment of the

court.%7

[

There are, in addition, many Acts of Parliament which
negate the‘enjoyment of the right to the protection of law.
Some of these Acts of Parliament prohibit the granting of bail
to persons under custody or who are accused of certain
offences which are punishable by death on conviction, such as
murdér and treason.®® Added to this list are offences
connected with drugs or narcotics. Under Section 43 of the
Narcotiq Drugs and Psychotropic Substances Act, a suspect
‘undec'_these offences is denied bail and remains in custody
until that person’s case is disposed of by the Court.®? Similar
provisions apply for off.enc.es under the State Security Ac't:7°
This ‘n‘neans' that should the accused be acquitted, then he or
she would have been kept in prison without compensation. In
théory such a person could sue the State for malicious
’prosecution or wrongful imprisonment but in practice the

success rate is very low and not many people can afford

expensive litigation.”!



(viii) Freedom of Conscience

Freedoin of conscience includes freedom of thought and
religion. It is freedom to change one’s religion or belief and
freedom either alone or in community with others, both in
public or private to manifest or propagate one's religion or
belief in worship, teaching, practice and cbservance. Article
19 of the Constitution provides for ihe enjoyment and
protection of the freedom of conscience. sut it also contains
derogations in the interest of defence, public safety, public
~ order, ﬁpub‘lic moralitv or public health. The rights and
freedoms of others must be equally protected and freedom of
conscience can be denied if it is reasonably justifiable in a
democratic society, as was decided by the. Court in the

. -
Kachasu Case above.’*

As in the case of Article 18, the right to freedom of
conscience is severelv curtailed by derczations fortified by
Acts of Parliament. For example, the Minister of Home Affairs
has absolut’le discretion under the Socictlies Act 1o proscribe
or cancel the registration of any Societv which he considers to
be inimical to peace and good order ¢ the country. The
Registrar of Societies has similar powers txder the same

Act. 73,



169

Preambular paragraph S5 of the Constitution of Zambia
declares Zambia as a Christian Nation while at the same time
upholding the right of every person to enjoy [reedom of
co’nscience or religion. This provision has raised some dust in
that it does not place the freedom to practice other religions or
beliefs on par with Christianity. In short, it {s a discriminatory

provision and is manifestly contrary to the provisions of

Ar‘ticle'-l 1th) and 19(1) of the Constitution.
(ix) Freedom of Expression

Provision is made under Article 20 for the protection of
freedom of expression. This freedom includes freedom to hold
opinfons  without interference; to receive 1deas and
infbrmation without interference and freedom 10 import and

communicate ideas without interference,

Article 20(1) provides that except with his own consent,
no person shall be hindered in the enjoyment of his freedom
of expression. Article 20(2) provides that no law shall make
any provision that derogates from freedoxq of the press But
when read with the remaining parts of Article 20. the right 10

freedom of expression becomes meaningless. Article 20(31
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provides that nothing contained in or under the authority of
any law shall be held to be inconsistent with the provisions
of Article 20 Which provides for the protection of freedom of
expression. This is a serious derogation to the provisions of

Article 20(1) of the Constitution.

“The meaning of “any law” was considered by Mr.
Justice Musumali in the Sara Longwe Case. The
Intercontinental Hotel had a reserved policv on the “Right  of
Admission” which prohibited unaccompaqied women 10 enter
certain p.art's of the Hotel. In this case it was the Luangwa Bar.
She sued the Hotel on the ground that she was discriminated
against because she was a woman. The Hotel argued, inter
alia, that it had a law which justified its action under the Right

of Admission Policy.

The Court found in her favour and awarded her what
could “only be described as contemptuous damages namely,

five hundred kwacha. The Judge called it ~ a token amount”.
She was, however, also awarded costs.’4 In the context of
Zambia's Bill of Rights "any law” means an Act of Parliament, a
Statutory Instrument or rule of law® So. the Hotels

regulations did not constitute “any law”.
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| The advent of the Third Republic has brought with it a
proliferation of independent newspapers. Freedom of
expression has certainly increased but derogations under "any
law"” have made freedom of expression illusorv. For example,
under Section 67 of the Penal Code, it {s a criminal offence to
publish false news and if convicted the publisher is Liable 1o
o iinprisonmem for 3 vears. Under Section 69 of the same Code
it is  a criminal offence 1o defame the President and 1f

L
convicted, the prisoner can be incarcerated for up to 3 vears.
Even _défzi’mation of “foreign princes” is criminalised under
section 71 of the Penal Code. Sedition which is widely defined
to include. virtuallv  anything which displeases the
government, carries a prison sentence of seven vears on

conviction.’ ¢

The situation has been aggravated by Government
control of most of the mass-media including the electronic
media. For e‘xample, the Times of Zambia, the Dailv Mail, the
Sunday Times, the Sunday. Mail, The Financial Mail and the

Zambia National Broadcasting Corporation are all controlled bv

Government.

In recent times many cases on freedom of expression

or the lack of it have gone before the courts. For example, in
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another William Banda Case, the Plaintiff's name was
always being deleted by Police whenever it appeared on his
political pa'rty;s application for a permit to hold a rally. He
sought a declaration that his freedom of expression had been

violated and the Court found that it had been so violated.”’

In the case of Bright Mwape and Fred M'membe
the two editors of The Post were charged with the criminal(
offence -of publishing material with intent to bring the
Président of the Republic into ridicule or contempt contrary to
Section 69 of the Penal Code. They reported a loud whisper of
one of the Government's Deputy Ministers who called the
President “a twit”. The accused editors petitioned the Court
and prayed it to declare Section 69 unconstitutional (n that the
Section impeded their freedom of expression. In that case
both the High Court and the Supreme Court found nothing
wrong with the provisions of Section 69 of the Penal Code. The
apex Cbur,t found that there was “no pervasive threat in
- Section 69 ,which endangers the [reedom of expression.”’?
But the Supreme Court ignored the pervasive force of a
possible sentence of imprisonment of up to 3 vears on

conviction for reporting a matter of public interest affecting a
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public figure. The case was referred back to the High Court for

trial where it 1s still pending.
(x) Freedom of Assembly and Association

This freedom is guaranteed under Article 21. It includes
the. rjfght to assemble freeiy, associate with other pérsons
freely and‘,".'in particular, to form or belong to any political
party,"‘ trade union or other association for the protection of

one's {nterests.

The guarantee does not escape derogations. Again.
freedom of assemblv and association may be limited in the
intereét of defence, public safety, public order, public morality
of public health and if it is reasonablv required for protecting
the rights and freedoms of others. The right can also be
denied if it is reasonably justifiable in a democratic societv.

The question of what is reasonably justifiable in a democratic

society has already heen discussed above.

The absolute discretion which the Minister of Home
Affairs enjoys under the Societies Act is susceptible 1o abuse.
Under the Act as pointed out earlier, the  Minister is

cmpowered to cancel the registration of anv Society if in his
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opinion its objects are, or are likely to be incompatible with
the welfare and good order of Zambia.”? And as already stated,
' the Registrar of Societies is similarly empowered.®? Section 7
of the Act also empowers the Registrar to register a’society or,
with the approval of the Permanent, Secretary, to Qram

exemption from registration of any society.

‘Over thirty political parties have been registered since
the ad}vent of the Third Republic. Most of these parties exist on
paper only and freedom of assembly and association still faces
the sfame fate as freedom of expression Opposition par(ties
have very little financial resources to operate effectively. On
the other hand the ruling MMD has all siate resources at its
dispoéal. Parliamem is completely dominated by the ruling
| pa_riy 'to‘ the extent that the legislature is a de facto one

party National Assemblv. !

Police will denv opposition politica: parties permission
to hold pe'abeful assemblies at the slighisst excuse avai‘lable
while cadres of the ruling party can assemble and
demonstrate at will. Recently, a Kitwe: Magistrate fined
Kenneth Ka_ira, the UNIP Copperbelt Frovincial Chairman
K300,000 or six months imprisonmeat in default for

organising what Kaira decribed as a peacelul demonstration in
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February 1996 at the time when the Public Order Act was
severély cr'it‘icized by the Supreme Court. Kaira was charged
~under Section 74 of the Penal Code. He was accused of
organising an unlawful assembly. The ‘Pol'i.ce ignored the need
for a peaceful demonstration or assembly in a democratic
society. The Court too was not prepared to aliow one of the
major opposition parties to exercise its freedom of assembly
ahd aésociation. The case was heard by the Principal Resident
Magistrate, Mr Steven Nyundo. The cause number was not

known.

Several NGOs among them, Afrone(, have expressed
grave éoncern about the state of freedom of assembly for the
opposition parties in the countrv.3! It is important to note that

Zambia (s a party to both international and regional human

rights instruments which guarantee freedom of assembly and
82

association.

(xi) Freedom of Movement

Freedom of movement is guaranteed under Article 22.
" This means the right to move freelv throughout Zambia: and

the right to reside in any part of Zambia, the right to leave
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Zambia and return to Zambia. This right to movement includes
the right to the issuance or possession of a passport.. In
Cuthbert*“M:ambwe Nyirongo, Nyirongo's. passport was
seized by the Drug Enforcement Commission agents upon his
arrest for possession of cannabis. The Supreme Court held
that a Zambian citizen has the constitutional right to travel
'anv»d‘to be issued with a passport unless there existed "any
other law” to the contrary. In Nyirongo's case the Court found
that there Was no such other law which necessistated seizure

and retention of his passport.®3

Derogations are for the purpose of lawful detention such
as under a justified State of Emergency, and defence, public
order or-éxtradition. But the use of perpetual police road
blocks caﬁnot be said to be reasonably justifiable in a
democratic society. It is doubtful whether there is any law

which authorises road blocks.

Agai‘n . various Acts of Parliamen: havé been put In
place to justify restrictions upon the right to freedom of
movement. And again. the catch phrzse is that nothing
c.omainéd in or done under the authority <. "any law” shall be
hel_d‘to be inconsistent with or in contraveation of this Artucle.

Regul_ations promulgated under a Stale of Emergency give
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wide powers to the President to detain anyone suspected of
being a thfeat to public security. Similarly, provisions are
contained in th\e Preservation of Public Security Act and other
repressive legislation which the past and present Governments
vhave stubbornly retained despite the rights and freedoms

enshrined in the Zambian Bill of Rights.
" (1ii) Protection from Discrimination

"'_This. guarantee is contained in Article 23 of the
Constitution. It is provided that no law shall make anv
provision which is discrimin_aiory either in itsell or m s
effect. 'A‘iperson shall not be treated in a discriminatory
manner by any person acting by virtue of any written law or
in the pérfomance of the functions of any public office or anv

public authority.

The Article defines the word “discriminatory” to mean
affording different treatment to different persons attributable
wholly or mainly to their race. tribe, place of origin, political
opiniohs‘ colour or creed whereby persons of one such
~description are subject to disabilities or restrictions 1o which
persons of another such description are not made subjed or

are accorded 1o persons of another such descriplion.
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Surprisingly, disabled persons are not included in  this
definition presumably, because they form a very insignificant
proportion of Zambia's population. Is discrimination on the

‘basis of disability therefore permissible?

Several derogations permit discrimination. For example,
discriminat;’on is permitted against persons who are not
citizéné ‘of‘ Zambia such as in respect of employment.
Discf’imination is also permitted with respect to adoption,
marriag{e, divorce, burial, devolution of property on death or
other matter of personal law in the application of customary
Jaw 81 | |

A close examination of the provisions of Article 23t4a-
e) and 23(5)7) shows that there are numerous other
derogations apart from these mentioned above. For example,
discrimination is permitted in respect of qualifications  for
service as‘.a public officer or as a member of a disciplined
| fOrCe.or for service in a local government authority or a body
corporate as by law established.

Discrimination on the basis of gende- is still rampant in
Zambia. deen continue to be discrimineied against through

property laws, succession, inheritance. ¢mplovment and in
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many social, political and economic sectors. Even in judicial
fu_nctions and judicial proceedings discrimination against
women is still Very common. Very often womeh sureties are
not accepted by magistrates and when they do, they accept
them with visible reluctance. The Sara Longwe tlvpe of

discrimination is still common in Zambia 85,

‘T_hese wide derogations are clearly inconsitent with the
internati.on_al and regional human rights instruments to which
7ambia is‘.a signatory such as the Convention on the
Elimina_t_iOn of all Forms of Discrimination Against Women

(CEDAW ).
(xiii) Protection of Young Persons

‘Under Article 24 young persons are protected from
}cxploitation' in their occupation, employment, physical,
mental and moral development. Young person (s def’med as a
person under the age of fifteen years.S(’ The Constitution,
also_ protects young pervsons against ill treatment, neglect ot
being‘ the “subject of human traffickiﬁg in. any form 57
However, these protective provisions can be derogated from il

there is an Act of Parliament which provides for the
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employment of young persons for wages: under certain

conditions.38

~In Zambia, the Employment of Young Persons and
-C}hild}re‘n Act is the Principal Statute that regulates the
employment of young persons and children.‘sg‘\The Act defines
“child” as a person under the age of folurteen years and a
“Youﬁg pe'r'son" as a person Who has ceased to be ‘a chi!lvd and
who is under the age of eighteen years.90 Section 4 of the
Act prohibits the employment of children in a public or
‘private industrial undertaking unless the undertaking
employs members of the same family The law does not.
therefore,- provide protection to such children despite
constitutional guarantees. The family can employ a child even

under the most hazardous conditions.

Section 7 of the Act prohibits the employment of young
| persons under the age of 16 in an in;ustrial undertaking
unless the young person is emploved under a contract of
apprentices'hip or if the young persea’s employment‘ 18
authorised by a Labour Officer. The ecployment of young
“persons - in any industrial undertaking at night is also
prohibited unless the undertaking is a fazily establishment.”’

The A'ppremiceship Act provides, inter aliz. for the regulation
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of the employment of apprentices in various trades in order
lo protect the welfare of minors. The Act define “minor’ as

any person under the age of twenty-one years.?2

Jt will be seen that these Acts have introduced different
definitions of young persons from the constitutional
definition.‘ The result is that the legal framework designed to
protect' young persons from being exploited exists only in

name. In practice the protection is certainly illusory.®?

o In addition to these statutes, there are a number of
other enactments which provide for the protection of
éhildi‘eh and young persons. For example, the Juveniles Act
‘provi‘de.s for the custody and care of juveniles in need of
care.?* The Act defines “juvénile" as a person who has not
attained the age of ninenteen vears. In practice, however, the
ei_(ploit.ation of children and young persons continu.es unabated
despite an' impressive legal framework. This is so for wvarious
~ reasons such as poverty, illiteracy and even social attitudes

toward young persons.‘"S



