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INTRODUCTION TO LAW AND LEGAL INSTITUTIONS

TINE s THREEL hours

ANSWER 2 THREE qucstions, including ALL of questions 1 and 2
and o choice of cither Part A or Part B of question 3

1. Adam Banda is o man who prefers to make his living without

working. Onc afternoon he visited his brother, who was a
paticnt in a small hospital in Zambia, and who told him that
the night guard had been sick for several days. On his way
out of the hospital, Bonda noticed two other interecsting
things, o collection of valuable drugs in a locked glass-
topped case sitting in an opon closet, and a broken window
at the end of the only hall in the building. All this was
too much tcemptation for Banda. That night he donned tho
uniform of a police officer that he kept for such occasions
as when he desired unimpaired movement and set out for the
hospital. As the sky lightened at dawn, he clambercd through
the broken window silently drawing aside the curtain that
had been nartially closed the ovening before. Quickly he
ran to the closet, still unlocked, found the drug case, and
broke in the top. He grabbed most of the drugs and scampercd
out of the window just as the sun clearcd the horizon in the
cast. The wholc opcration had taken lcss than scven minutcs.
Unfortunately for him,; however, Banda was caught trying to
sell the drugs, ond faced with the obvious evidencc against
him, confesscd Ihe whole deced,

Banda has becn charged before a Zambian court with the crime
of burglery, as defined by scctions 300 and 301 of thc Penal
Code., Relevant portions 6f these statutes arc appended to
this examination. Write the opinion of the court in the
case, analyzing all gtatutory issues and giving full reasons
for your conclusions. You mcy cite and discuss the appended
statues and any cases oOr materiols used in this course. Do

not cite other authorities.
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Assumc that the Zambia Loaw Journal published an articlc critical,
on legal grounds only, of scveral Zambian dccisions concerning
the protcction of fundomentol rights nrovided by the Constitution.
Assume further that the President declared that issuc of the
Journal to bec o 'prohibited publication' pursuant to Scction 53(1)
of the Ponal Codo, moking 1t (under Scction 54 of the Penal Code)

s crime” O further distribute the igsuc

Arguc for the Statc that the Prosident's cction is lawful
under Scction 53(1) of the Penal Codcey, constitutional
under Articles 13, 22, ond 29 of the Constitution and in

the best intercsts of Zombid.
Arguc the other sidc of the question for the Law Journal.

NOTE : Scction 53(1) of thc Penal Code ~nd relevant portions
of Articles 13, 22, and 29 of the Constitution arc
appended 1o this cxamination. You must answer both gidcs

of this question.

Answer ONE of the following two qucstions @

Ao In your opinion, what should the term tcommon law' mean

in Chapter 4 of the Lows of Zambin, and why?

B. How do you definc the term 'independent-judlciarx'?~
In the context of the nceds and traditions of debia, is
on indcpondont-judiciary a good thing?. To what degrce arc
the currcent laws of Zambia satisfactory in this fospedf,
and why?

END OF EXAMINATION L.210



STATUTORY APPENDIX

PENAL CODE

300

301,

(1) A person who brenks any »art, wvhother oxtornal or
internal, of a building, or opens by unlocking,
oulling, pushing, lifting or any other means whatcver, any
door, wincow, shutter, cellar flap, or othcr thing, intended
to close—gr cover on opening in 2 building, or an opening
giving passage from onc part of o building to another, is

cdecmed to break the building.,

(2) 4 person is decmed to cnter o building ns soon as any
part of his body or any part of any instrument used by

him is within the building,.

(3) & person who obtains cntrance into a building by mcons
cf ony threat or artifice used for that purposc, or by
collusion with any person in the building, or who enters any
chimney or other apcrturc of the building permancntly left
open for any ncccssary purposc, »ut not intended to be
ordinarily uscd as o mcans of cntrance, is deemcd to have

broken and cnterced the building.

Any person whe -

Qe breaks and cnters any building, toent, or vessel uscd
as o human dwelling with intent to commit felony
therein ... is guilty of the felony termed 'houso-
breaking'! ond is liable to imprisonment for scven
years. If the offence is committed at night, it is
toermed tburglary' and the offcender is liable to

imprisonment for ten yeors.



PENAL CODE

53.

(1) If the President is of the opinion that there ig in any
publication or scrics of publicntions published within or
u"louthambia by any person or associntion of persons matier
which is contrary to the public interest, hc may, in his absolute
discrction ... declarc that that publication ... shall be a

prohibited publication.

CONSTITUTION

13,

220

Every person in Zombia has boen and sholl continue to be
entitled to the fundemcntal rights and frcedoms of the
individual ... (b) frccdom of conscicnce, cxpression, asscmbl

and association e.ese

(1) Except with his own conscnt, no person shall be hindcred in
the cenjoyment of his frecdom of cxprcssion that is to say,

frocdom to hold opinions without interference, frcedom to

receive ideas and information without interference, frcedom to

communicatce idecas and information without intcrfcrence (whether

the communication be to the public gencrally or to any person

or class of porsons) nd frcedom from interference with his

correspondence.

(2) Nothing contained in or donc under the authority of any
1aw shall be held to be inconsistent with or in contra-

vontion of this Article to the cxtent that it is shown that the

1aw in question makes provision -

(a) that . e rcasonably requircd in the intcrests of defence,
public safcty, public order, public morality or public

healths or

(v) +that is roasonably required for the purposc of protccting
the reputotions, rights and freodoms of other persons, oOr
the private lives of persons concerncd in legal »nrocecdings,
sreventing the disclosure of information rcccived in con-—
fidence, mnintaining the authority aond independence of the
courts, regulating cducational institutions in the

intercsts of nersons rcceiving instruction therein, or



29,

ot

l-

(c) that imposes restrictions upon public officers;

and except so far as that provision or, as the casc may be, the
thing donc under the authority thereof is shown not to be

reasonably justifiable in o democratic socicty,.

(1) eeo (I)f any verson allcges that any of thec »rovisions of
Articles 13 %o 27 (inclusive) of this Constitution has

been, is being, or is likely to be contravencd in rclation to

him, then, without prcjudice to any other action with resncet to

the same matter which ig lawfully available, that nerson may anply

to the High Court for rcdress.

PTHER 4 he inglish Law (ixtent of Apnlication) Act

This Act may be cited as the dnglish Law (Pxtent of Application)

Act,

Subject to the provisions of the Zambia Independence Order, 1964,

and to any other written low -
(a) the common law; and
(v)  the doctrincs of equitys and

(o) the statutes which were in force in England on the 17Tth
August, 1911 ...; and

(a) any statutes of a later date than that montioned in
paragraph (¢) in force in Sngland, nor (or hereaftcr)
applicd to the Republic ... ‘

shall be in force in the Republic.
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LAW OF CONTRACT

TIME : THREE hcours
ANSWER : Any FOUR questions

1. On 10th December 1973, BABA wrote to KékyZI offering to
sell to him BABA's farm near Lusaka for K9,000, and giving
him thirfy days in which to accept or reject. The letter
"contained a full descripticn of the location and area of
the farm. The followins day, at a drinks party in Lusaka,
BABA met CHAKA, who intimated his interest in the férm,'
offering to pay K12,000 for it, which BABA accepted. There
and then CHAKA gave BABA a cheque for K500 as deposit and
to bind the agreement. On 12th December, BABA wrote to
KALUZI informing him that the offer to him was cancelled as
the farm had now been sold. The letter was wrongly addressed
and never got to KALUZI. In the meantime, on 20th December,
KALUZI wrote to BABA accepting his offer of 10th December,
and enclosing a cheque for K9,000.
KALUZI is now suing BABA for épecific performance, and
CHAKA has interpleaded.

Which of the two contracts, KALUZI's or CHAKA's, will the

court enforce?

2. Tinto and Company, a private manufacturing enterprise
operating in Lusaka has in its employ some fifty workers.
For the last three months it has bcen unable to pay 1its
workers owing to its straitened financial position, which
has been steadily deteriorating. Meeting recently its
becard of directors hés, in a circular letter to the workers
individually, proposed that they forege their arrear of
salary or else the company will have to retrench at least
half of them. 1In separate letters, all the workers accede

to this proposal. The company has observed its own part
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2.

of the bargain, and has retrenched no one. Two of the
workers, LUANGWA and MUFULIRA, the manager and foreman
respectively cof the company's works, decided to go back

on their letters, and are now claiming from the company
their arrearof salary. LUANGWA's contract of service

with the company is not terminable and has still two yeers
to run. MUFULIRA's has five years cutstanding but is
terminable by either side giving one month's notice or

paying one month salary in lieu of notice.

Advise LUANGWA and MUFULIRA on the validity of their

.claims.

Would ycur answer be different if all the workers had

agreed among themselves to accept the company's proposal?

The rule of privity is a useless anachronism in the law of

centract.

Discuss.

PHIRI advertised his Mercedes Benz 280, 1971 model, for
sale. One morning, a well-dressed, well-groomed man walked
into his house to enguire of the car. He produced a
business card on which was printed : 'D.W. BATA, BA(Hons),
LL.M., Ph.D.(Lond), Professor of Law, University of

Zambia, P.0. Box 2379, Lusaka.' PHIRl was duly impressed.
"Professor™ BATA then asked tc see the car. After
inspecting the car, he and PFIRI agrced, after some stiff
bargaining, on a price of K5,000. The "Professor"then
produced his cheque bock. Observing a look of worry and
protest in PHIRI's face, the "Professor"” said : "I see

you are looking worried. You are not satisfied as to my
identity, perhaps."” He then prcduced a University of Zambia
Library Card, which has also inscribed on it "Frofesscr
D.W. BATA, School of Law." PHIRI loocked at it and said
"That's OK for me, Professor.” He accepted the cheque for
K5,000, and allowed the "Profeser" tn take away the car
together with all the documents of title. The "Professor"



who was in fact a twice-convicted swindler, by name ADAKA,
immediately sold the car to ABDUL for K4,000, and

disappeared.

Can PHIRI recover the car or its value from ABDUL? Would
it make any difference to your answer if during the
discussions with the "Professor", PHIRI hacd excused
himself, slipred into his bedroom and telephonecd the
Registrar of the University of Zambia, who confirmed to

him that Professor BATA was a member of the University?

CHANGA was interested in buying KANTA's mansion house in

Lusaka, known as "The Lodge". Durineg a visit of
inspection, KANTA said to CHANGA : "You cannot wish for
a more suitable and delightful house to live in." Asked

about the drains he said they were in perfect condition.
He further said the roofs were intact, and had never
leaked. "The Lodge" was then conveyed for K30,000 to
CHANGA, who discovered, on the very first day of moving
into the house, that the drains were so bad as to render
the house insanitary, and that the rcofs leaked badly. His
whole family of six had become ill from drinking water
polluted by the defective drains, and he had had to pay a
bill of K350 to his family doctor for medical treatment

given to his family.

Advise CHANGA as to his remedies, if any, against KANTA on
the basis that the latter misrepresented the position;

i. fraudulently;
ii. negligently:
iii. innocently.

Would it make any difference to your advice if CHANGA had
engaged a maintenance engineer to check on the condition
of the house, and the latter had reported that cverything

was in order?
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"It would appear that a common mistake has no effect
whatsoever in law unless it is such as to eliminate the

very subject-matter of the agreement.”

Discuss.

CHANDA, a young man of twenty with a wife and two children,
is ‘engaged in business, dealing mainly in electrical
appliances. He also owns a hotel in Lusaka which was

left to him by his late father. CFANDA mortgaged his
hotel to the Natiocnal Bank to secure a lcocan of K50,000 te
be used for the purposes of his business. He was supplied
on credit with electrical appliances werth K10,000 by Rio
and Company who had been his traditional suppliers for the
past two years. Some of these appliances he has used in
equipping his newly built house in Lusaka, where he lives
with his wife and children. He also obtained, again on
credit, large supplies of groceries worth K500 for use in
his hotel and for domestic use also. CHANDA has been
living a profligate life, and is now in seriocus financial
difficulties, which make it impossible for him to meet his

obligaticns to his creditocrs.

Advise the National Bank, Rin and Company, and the groceries

suppliers, as tc their respective riphts against CHANDA.

Do you consider the present state of law satisfactory?

Ta what extent may a party tc a contract exclude his
liability for breach of it?
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END OF EXAMINATION L.220
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LAY OF TORTS

3 THREY hours

BWSHER s Any TIVE questions

1 A TR . S A VAR T T WA 1L S TS
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A client approaches you and after narrating his story about
what has been done to him by another person secks your advice
if he has a good cause of action in torts. Uhat considera.-
tions will suide you in giving him the advice whether he should
scek his remedy under the law of torts, or whether he should

proceed under the law of crimes or contracts instead?

P and D werc having a boxing match. Infuriated by a hard blow
from P, D hit P hard on the fac . P s{artcd bleeding from the
mouth and he fell flat on the ground. While P was on the
ground, D got on top of him and gave him a few hard blows left
and right on the back of P, The referce managed to separate

the two with some difficulty.

P approaches you for advice. Advise him as to the possible

tort for which he can sue D5 the possible defence or defences

D may plcad and the extent to which the same may succeed.

Curious, a young boy of 12 yecars of age, rcad in the Times of
Zambia a news item to the cffecct that Adventurer, a young boy
of about 11 years, was scriously hurt in an explosion caused
by mixing of some chemicals he had bought of a chemist.
Turning the pages of his Science text book he discovered that
if chemi als A, B, and C werc mixed in certain proportion an
explosion would result. Dager to find out if they were the
same chemicals which Adventurer was mixing that caused the
explosion in which he was hurt, Curious went to the shop of
D, a chemist, and asked S, a salcsman im the shop for the

chemicals. S asked Curious what did fwa.n't the chemicals for.
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N

Curious renlicd that it wos for an cxperiment thet their scionce
tecacher had suggested. 5 sold the chemicals and Curious brought
thewm home. Therce he announced to hiis mother, i, that he was
to werform an interesting cxneriment that thoir science teacher

had sugrested. ﬁ“oxpresscd the desire to watch the experiment

being performed. Curious told her that she could but only from

o digtancc. Jhile Curious was mixing the chemicals and as o
result thercof therc uas o terrivle cxplosiion. I+ heard the
cxolosion and saw onc of Curious' honds blowa off. On sccing this
she suffercd o nervous shock and fcll 1o the sround. Later, i
brought an action cgainst 1 to rccover demages Tor the injurics
sustaincd by her as also on uchelf of Curious for the injurics

sustoinced by nim.

Digcuss the liobility of D in the action.

Do 9tnte and discuss the reouisites of the tort of malicious
nrosccution distinguishing it from the tort of false-
imprisonment.

o . wes found murderced at o certain placc. D, who was on bad

terms with 2, informed the »nolice that hc saw P giving «

[

atal panca blows. The police prosccuted 2 for the murder

f {. The Trial ragistratc ncquitted ? on the finding thot

e}

D's story was cohbsolutely falsc.
P sucs D for damages ond attaches with his olaint o
certificd cony of the i ngistrote's judgment. Will P succeced

in rcecovering damages? Giye reasons for your ~nswer.
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A {unicinal Corporation had put a dam on a river with a vicw
to storing water to be supnlied to the city population for
drinking oand other purposcs. Due to hcavy rains the water
overflowed the banks of the river and flooded the ficlds of
the plaintiff by the side of the river, causing considcrable
loss of the standing crops. Plaintiff sues thce Corporation
to rccover damages for the loss suffcered. On what grounds can
he howe to succeced in his action? ihot differcence, if any,
would it make to your answer if the defendant Corporation can
show that thc collectcd water of the river was also being
supplicd for certain agricultural purposcs and the plaintiff

was onc of the bencficiamics.

Poter Banda cstablished ten years ago a factory in a rcsidential
arca of Lusaka and has since been running it successfully.
Recently, Henry Chanda bought a vacant plot of land adjaccnt

to Peter Banda's factory and built a residential house on it
with a garden in which he plantced somc delicatc and rare
plants. His rosourccs did not permi?'him to build o covered
motor garage in the housc and so he used to park his car on the
strect oppositc his housc.

Smoke and acid smuts from the chimneys of Banda's factory

spoil Chanda's washing sprcad in the housce to dry, kill his
plants and have spoiled the paint of his car.

Chanda filecs o suit to get an injunction cnjoining upon Banda
to closc his factory ond also to rccover damages for the loss
suffered by him. How is the matter likely to be decided? Give

rcasons for your answer and citc authorities.

Defendants in their daily paper published an advertisement
showing thrce couples dancing around a bottle of "Hum list" a .
dcodrant. Of the threc couples, onc shows thce male partner
making faccs and trying to run away from the female partner

as if she was smelling. Beclow the picturc was the following
caption : "WHEN THEREZ'S MUSIC IN THE AIR ...HAKE SURE YOU

ARE NICE TO BE NEAR ... Don't let cmbarrassing perspiration

spoil your fun. Rub o little mum under your arms cvery day.
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and malke sure you arc always nice to be near. Iium stops
ugly perspiration smell and stops perspiration staining your
clothes too; choosc the MU you like best -~ Rollctt-Stick-
Mist or IMUI for Women. Usc it cvery day. You will sce why
popular pcople all over the world say MUM. UM makes you

nice to be ncar.”

Plaintiff, o practising lady-lawyer sccs the advertiscment
and feels that the pnicturce of the lady whosc partner is showm
trying to run away was hcre and sucs the defendants for libel.
Jhat has she to prove to make a prima facie case? What can

the defendants say in defence or in mitigation of domagesy?

“Bhe fact is that the issuc of rcmoteness of damage is not
susceptible to short cuts. Therc is no substitute fof dealing
with the particular facts, and considering all the factors
that bear on them , interlocked as they must be. Theories ...
have not improved at all on the old words 'proximate' and
Yremote! with the idea they convey of some rcasonable
connection between the original negligence and its conse~

quences, between the harm threatened and the harm done."

Discuss illustrating your vicw.

e o A . 25 T B S T AR T - AL T TR U T Y S L T TS

END OF EXAHINATION L.230
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CRIMINAL LAW

TIME : THREE hours

ANSWER : THREE questions; at least ONE question must be

chosen from Part A, and at least ONE question
from Part B.

You may use your copy of the Penal Code in this examination
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PART A

Examine critically the function of the institution of bail in the

administration of criminal justice in Zambia.

Y, a citizen of Agrobia, has been working in the nation of
Rocabia for the past three years, and arrived in Zambia with his
wife and children twc weeks ago on a tourist visa. Last week the
rolice pursuant to a proper warrant searched Y's hctel room and
found rounds of ammunition, military plans for an attack, and a
coded set of instructions for an intended invasicn of Zambia by
Rocabia.

Y was convicted of treason by the High Court, and an appeal was
taken. Write an opinion for the Supreme Court.

F visits a bus station where he is tcld by an old woman that she has
been stranded there for a weck without getting a ticket because she
has no money to bribe the ticket seller. F gives K10 of his own
money to the ticket-seller, and tells the ticket-seller that when
his (F's) turn comes, he wants the ticket seller to sell a ticket
to F. F does not want the ticket for himself, but intends to sell
it to the old lady. )

The ticket seller repcrts the matter to the police. F is charged
and convicted of official corruption, and appeals. Write an
opinion for the Supreme Court. \
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CRIMINAL LAW

TIME : THREE hours

ANSWER : THREE qguestions; at least ONE question must be
chosen from Part A, and at least ONE question
from Part B.

You may use your copy of the Penal Code in this examinaticn
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PART A

1. Examine critically the function of the institution of bail in the
administration of criminal justice in Zambia.

2. Y, a citizen of Agrobia, has been working in the nation of
Rocabia for the past three years, and arrived in Zambia with his
wife and children twc weeks ago on a tourist visa. Last week the
police pursuant to a proper warrant searched Y's hctel room and
found rounds of ammunition, military plans for an attack, and a
coded set of instructions for an intended invasion of Zambia by
Rocabia.

Y was convicted of treason by the High Court, and an appeal was

taken. Write an opinion for the Supreme Court.

3. F visits a bus station where he is tcld by an old woman that she has
been stranded there for a weeck without getting a ticket because she
has no money to bribe the ticket seller. T gives K10 of his own
money to the ticket-seller, and tells the ticket-seller that when
his (F's) turn cames, he wants the ticket seller to sell a ticket
to F. T does not want the ticket for himself, but intends to sell
it to the old lady. -

The ticket seller repcrts the matter to the police. F is charged
and convicted of official corruption, and appeals. Write an
opinion for the Supreme Court. \
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C, who is illiterate, picked up A's cheque~bocok from the sidewalk
where it had fallen cut of A's pocket. Inside the cheque-hock were
two cheques. One of these was properly made cut to cash for K20,
and sigmed by A. There was one clear leaf, unsigned and with none
of the blanks filled in. C, posing as A, persuades B to make out
the blank cheque in C's faveur for K300, but B leaves the cheque
unsigned. C. then takes the cheque to his friend D, whe imitates
A's signature on the cheque, using the authentic signature on the
K20 cheque as a model. D then takes the K20 cheque in payment.

D encashes the K20 at the bank. C encashes the K300 cheque &t the
bank.

C and D arc both convicted of forgery, and appeal. Write an
opinion for the appellate court.

PART B

£.

Accused was hunting in a Game Park without the hunting license
required by law. He saw a movement in the bushes. Henestly and
reasonably believing that there was a wild animal in the bushes, and
taking all the care that a reasonable hunter would have taken to
make sure that it was an animal and not a human being, he shot at
it. In fact it was a small child whom the accused had killed with
his shot. ,

Accused is charged and convicted of manslaughter. He appeals.

Write an opinion for the Supreme Court.

Assume that the Licensing Act provided that 'If any person sells
intoxicating liquer to any perscn under the age of eighteen years,
he shall be liable to a fine not exceeding fifty kwacha or six
months in prison’. Accused owns and manages a bar. Mojo, an UNZA
student aged seventeen years and six months, entered the bar in
ccmpany with a group of fellow-students. Mojo wore a beard, and any
reasonable man would have thought he was at least twenty-two years
cr twenty-. hree years old. The accused served beer to all the
students, including Mojo, honestly believing Mojo to be more than
eighteen years of age.

The accused was charged and convicted of a viclation of the licensing
statute. He appeals. Write an opinion for the Court of Appeals.
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Moje, the accused, is charged with attempted aggravated rcbbery
(Penal Ccde, sec. 294). During the trial the following facts

were proven by the prosecuticn and accepted as true by the court :

On a Tuesday of this year the accused and two others were
in a bar in Freedom Way. There they agreed to hold up the
teller of the Naticnal Commercial Bank on the fellowing
Thursday when he was at the University of Zeambia between
0830 and 1030 hours in the morning. Pursuant to the
agreement, Mojo went to his brother on the following day
(Wednesday) and borrowed from him a pistol and ammunition
to use in the proposed robbery. In the meantime, one of
the other confederates became frichtened, and reported
the whole affair to the police. While Mojo was returning
from his brother's house with the pistol in his pocket,

he was arrested by the police.

Mojo was convicted of the charge of attempted aggravated rcbbery,
and appealed. Write an opinicn for the Supreme Court.

The accused went to one Solili, who purported to be a magician and
wender-worker., He said to Scmili "I wish to bring about my wife’s
death, because she has committed adultery. I want you to use a
Kalilosi gun to kill her." The Kalilosi gun is an ordinary mm
which is loaded with magical substances instead of a bullet. The
belief is that if it is fired at the sun, while saying the name of
the perscn whom it is desired to kill, the person namgd will die
by sunset. The fccused peid Scmili K10 to do the deed. Somili,
however, did not use a Kalilosi gun, but an ordinary cun. FHe
loaded it with an ordinery bullet. Instead of aiming it at the
sun, he aimed it directly at the accused's wife, killing her not
by magical means but by a very ordinary bullet in the brain.

Accused is charged and convicted of murder. He appeals. Write an
opinion for the Supreme Court.

END OF EXAMINATION L.240
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- CONSTITUTIONAL LAW

THREE hours

FIVE questions

The following may be consulted :
The Constitution of Zambia Act 1973 inclusive of the Schedule -

The Constitution of Zambia and the annexure -

The Constitution of the United National Independence Party

3.

Define supremacy of parliament and consider the view that it is
Article 80 rather than Article 63 that determines whether or not

the parliament of Zambia is supreme.

(a)
(v)

()

Distinguish between a dual and a unified executive;
examine the executive in Zambia in terms of that distinction;
and

comment on the reasons for the form of executive in Zambia.

Describe and corment on the development of the Legislative Council
since 1924,

Is the Speaker of the National Assembly subject to the jurisdiction
of the High Court?

Explein end illustrate your answer.
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UNZA students decide 40 hold a protest meeting at Kafue roundabout
to form a society for the Protection of Citizehs from Sociological
Questionnaires. They are advised that such a demonstration would
be unlawful. Some first ycar students in the School of Law,
however, point to Artitles 22 and 23 of thce Constitution and
assert that thc mceting, far from being unlawful, would be an
expression of a guarantccd constitutional right. UNZA students

seck your advice. Advisec.

The President excrcises his authority under clause (9) of Article
131 of the Constitution and dirccts the Police and Prison Service
Commission that in the exercise of its functions it must have the
highest regard for and impose the sirictest of standards in

relation to physique and physical fitness.

It is considered by his superiors that Constable Tembo has a
marked distaste for physical pursuits, disregards exhortations
and even instructions to takec more exerocisc énd has allowed
himself to get into a condition inimical to the discharge of his
dutics. Eventually he is suspended and the matter referred to
the Police and Prison Scrvice Commission which; after investiga~-
tion, reports that the allegations about Constable Tembo have not
been substantiated and he should be reinstated to duty. The
matter is then taken up with H's Excellency, with the strongest
recommendation from Tembo's superiors that he be dismissed
because the retention of such obviously unfit men in the police
force makes it difficult if not impossible to maintain the high
physical standards that His Excellency has publicly urged and
formally directed. The President responds by directing that
Tembo be discharged. Tembo is then dismissed and he seeks your

advice. Advise him.
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The Independence Constitution of 196k provided in section 19 for
freedom of privacy of home and other property; in section 21 for
freedom of conscience; in section 22 for freedom of expression;

and in section 23 for freedom of assembly and association. In each
of these sections it was provided: '"Nothing contained in or done
under the authority of any law shall be held to be inconsistent
with or in contravention of this section to the extent that the law

in question makes provision ...."

These freedoms are now protected by Articles 19, 21, 22 and 23
respectively in similar terms but in each of these Articles it is
now provided: '"Nothing contained in or done under the authority of
any law shall be held to be inconsistent with or in contravention
of this Article to the extent that it is shown that the law in
question makes provision ...." Cf. Article 19(2), Article 21(5),
Article 22(2) and Article 23(2).

Explain end illustrate the problem that this drafting change is

calculated to overcome.

Information has been received that a society that calls itself the
Eager Eagle Lions and is reputed tc be a consumer protection society
to ensure adequate quality and fair prices for beer is in fact an
embryo political party and is clandestinely disseminating political
propaganda. You are asked to prepare a memorandum on the action

that can be taken against the Eager Eagle Lions :
(a) if it is registered;
AND

(b) if it is unregistered.

You are also esked to indicate any formal legal action that can be
teken to facilitate the obtaining of information about the activities
of the Eager Eagle Lions.
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4.

A number of Asians who are not citizens of Zambia but of whom
three have satisfied 2ll the requircments and hove completed all
formalitics for becoming citizens by registration have been
evicted on grounds of Africanisation by the local council from
their trading places in the local market wherc they have traded

for many ycars. They seek your advice. Advisc.

Comment on any THREE of the following :

i. The Chona Commission
ij. The Central Committee
iii, The Leadership Code
iv. The primary elections

V. The Lenshina case
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hen ¥Mr. Mlandu arrived 2t the hospital zome hours later Testotor

was dend. The destroyed will had given the bulll of Testator's
cstate to his younger brothecrs and sisters with only o modest

disposition to Testatorts wife.

Testator's widow secks your advice on any rights which she may

T

have with rcegord to her deccosed husbond's csinte.

An Australion acndonic lawyer has writton that the cnveat is the

heart of the Land Registration and Title systom.

Discuss the function of this 'heart'! and diognege any defocts

which you havc observed.

L leansed business premises on Cha Cha Rond to T for o weriod of

five yzars at o roent of K150 per month payoble quartcerly in

advance. The leasc provided thot the premiscs be used cxclusively

for the purposc of opercoting a bar and contained the usuanl
convenants against assignment and underletting without the
consent of the landlord.

L. has given T notice of the termination »f the leac s 2t the

oxpiration of the five-year poriod in cight months time and L has

stated his opposition to ~n epplication to the court ~.»r T for
order granting o new tenancy. L indicates his ronscus for

onposition as follows :

Qe Daring T's occupation hc has twice been in rrrears by os

iong os n menth in his payment of the quarterly rent

e § daming his tenancy cntered inte an agreocment with an

1

adjoining busimosseas € whisk porsiticd 0 to place advertisir

hoardings on the roof nnd wall of T's leascd proporsy witiicut

i consent of L

Ce T contrary to the lease had used the sriwises for purpose
other than the sate of nlcoholic heveroses, c.g. meals,
gnle of lottery tickets i cntertaiament in thc forwm of

Zairean bands
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filhien ¥Mr. Mlondu arrived ot the hospital zome hours later Testotor
was dend. The destroyed will had given the bullk of Tesinator's
cstate to his younger brothers and sisters with only o modest

disposition to Testatorts wifc,

Tostatort's widow secks your advice on any righte which she may

have with regard to her deccoseid husband'n cstate.

An Australion acadenic lawyer has writton that the cowveat is the

heart of the Lond Registration and Title systom.

Digcuss the function of this 'heart' and dicgnesc any defocths

vhich you havc obscrved.

L leansed business premises on Cha Cha Rond to T for o neriod of
five yzars at a roent of K150 per month nayoble quarterly in
advance. The leasc provided that the premiscs be used cxclusively
for the purposc of opercting a bar and containcd the usunl
convenants agninst assignment and underletting without the

consent of the landlord.

L. has given T noticec of the termination »f the lean o ot the
oxpiration of the five—year poeriod in wig “ht months time and L has
stated his opposition td ~n cpplication to tho court s T for an
order granting o new tenancy. L indicates his ronscns for

opposition as follows ¢

n., During T's occupation hc has twice been in »rrears by os

iong as o menth in his payment of the quarterly rent;

ent with an

e { daring his tonancy cnterced inte on
adjoining busimosssas € whiskh poaraitted 0 to place advertisir
hoardings on the roof nnd wall of T's leased propordy witnout

iy consent oi L

C. T contrary to the lease had used the srowises for purposcs
other than the sate of nlcoholic Toveroses, c.g. meals,
gnle of lottcry tickets mmid entertaiawment in s form of

Zaireau band;
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d. During the tenancy six persons had been arrcsted on tho
premiisces for pogscssion of connobis (dagsa).
T sceks your ndvice. He desircs to remoin in the premiscs leased

from L after the cxpiration of his present lense.

Registered Provrictor Lesi mortgrzed his 500 acre farm to
Néaramn, o wealthy Lusaka busineazsman, o8 seourity for a loan of
K5000. After moking instolment payments totalling ¥500 Legi for
the past year hins boen in default having failcd to moke any

payments on the date duc.

Ndarama sccks your advice concerning the possible remedios
available to him and the relevont factors which should be cone—

sidered in sclecting the most apnropriate rcemedy, if any.

SECTION B

6.

Ve "Zambion customary land law is onc of communal tconurc®.
i. Comment on thc corrcctness of this statoment:

ii, What significont individual rightes, if any, cxist
over land in the Trust, Rescrveg and State Land arcas

under custonnry 1.w?

b. Discuss the theory of 'descending hicrarchy of cstates',
To what extent is this pattern typical of Zombion customary

land law?
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Implementation of tho Sccond Naticnnl Dovelopment Flnoa with
regard to the up-grading of squattcer compounls in %hc urban nrons
has cncountered diffisultics. The Mindster of Local Covermacnt

T

and  lousing has acked for your legal opinicn. He specifically

requcsts your obsgorvaticns on the following

e acquisition of lond wvow occupicd by aguatter scoltlowents
YL, problemes in application of land legislation to the acens

after acguisition, c.g. Rent idcts, Town nnd Country Planning
ey

- .3 . » - . . . - . .

iact, Londs oand “ceds Registry Lct, Thnicionlity Building

Regulationas

c, any recommendations with regord to noew logiszlotion which moy

solve existing problems,

Writc notcs on ALL the following :

D extinction of interests in land held under custemary 1o

P compare the concept of fixturcs undor the low moplicable to
the State Londs with that under customary law;

Co briefly indicate the major pattcrns of intestoic succeasion

which cxist undor Zambion customary low,
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UNIVERSITY OF ZAMBIA

UNIVERSITY EXAMINATIONS ~ FEBRUARY, 1974

LAW
L.330
TIME : THREE hours
ANSWER FIVE qucstions, at lcast TWHO from cach scction

SECTION OIE

1.

An agrcement to scll is defined 28 o contrnct 'where the
transfer of the property in the goods ic to take place at a
future timc or subjcet to some condition therecaftcr to be
fulfilled!, salc of goods Act 1893, S.1(3). On the other
hand, the csscnce of o hirc purchasc contract is that the
goods arc hired now but the hiroer has an option to purchasec

them in the futurc.

The distinction between an agrecement to scll and a hire
purchasc contract is only jurisprudential and has no prac—
tical legoal conscgquences.

Do you agree? Give n critical comment.

D Mumba and Son is 2 Lusako furniturc shop. Anticipating

o baby boom by the New Year, Humba and Son advertiscd in
the 'Times'of Zambia! for tenders for the supply of 1,000
babics! cots. Jack'!s Furniturc Limitcd, o well known
Kitwe manufocturer answered the advertiscment and sent

a sample cot to Mumba and Son for inspcction. Mumba

and Son subscquently signed o contract for the purchasc
of 1,000 cots at K35 cach. Two months later Mrs. Kalenga
who had given birth to twins, 2 boy and a girl, bougat

two cots from Mumba and Pon at K60 cach. Onc day, when



3.

2.

the babics were ten months old and werce slceving in their
scnarate cots, the baby boy fell through the bottom of
his cot and fractured his skull. IIrs. Kalengna's tragedy
was widcly publieciscd in the nress which called for the
closurc of Jnck's Furniturc Limitcecd. Hr. Kalcongo
returned both cots to Humba and Son and demandced to be

refunded K120 plus damages for the donth of hor son.

Advise Mumba nnd Son. Would your opinion be different if

no other cot had similar defectas?

Mvula loft his gold watch at o jeweller's shop having
agrcecd that the jewecllers could buy it for K120 or rcturn
it to him not later than 30 days. Op the 20th dny the
jewellert's shop was burgled and the watch was stolcen and
gold ot Luburma Horket to once Sckola who knew nothing of
ite history. Thrcc months later Mvula sces Sakaln
wearing the watch nnd demands his K120 from the jcweller.

Advisc the partics.

Pan—-Africa Taxis Limited which operates o flecct of taxis
in Kitwe ordercd fifty ncw vchicles from the Livingstonc
car asscmbly. Tho contract wns signed on 10 Junc 1973
when there was no car rceady for delivery. The total cost
of the now cors was to be K150,000 less K30,000 boing the
trade—in valuc of tuenty of the Pan-Africa's uscd cars.
The purchasce pricc was payablce cash-on-dclivery which

uas to he ot the ratec of ten cars a month beginning from
1 August 1973.

The first two deliveries were satisfactory. But the third
delivery was affccted fiftcen cdays later than the duc date
and five of the cars had defective clutches and other

scriefSdcfects.
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Poan-Africo Taxis Limitced rcefusc to take delivery of this
consignment ~nd tcleohone the Livingstone Assembly thot

the wholce deal is cancelled forthwith,

Advisc the partics.

.  DBxplain in detail the meaning and significance of the
scller's right of 'stoppage in transitu' in modern

busincss transactions.

4. Banda took a Ford Escort from Duly's lotors on the basig of o
hirc—-purchasc agrcement which stipuloatced repayment by 24 monthly
instalments of K100 cach. After paying ten instalments Banda
sold the car to Chembe for X2,000 ~nd uscd the moncy to buy a
residential plot in Hoodloands. Banda continucd to pay his
instalments regularly. Chombe did not lilze the Bscort and
sold it to Dada. Whon Dada took the cor to Duly's for scrvicing
the gorage rccogniscd it as their car and rofusced to return it
to Dada. Duly's rcsold the car to lMwalc for X1,200. By that

time Banda had paid a total of 16 instalments.

Advise Band~ and Dndo discussing the principles invelved., DBasc
your ansuwcr on decided cascs nnd the provisions of the Hirce

Purchasc Act, Cap. 691.

SECTION TiO

5. Mr. lwaasc who used to be o successful poacher died in 1970
lcaving his clderly wife (Mrs. Mwaonse) in posscssion of o
large stock of game hides. HMr. Chombe was cmployed by the
Zambina Tourist Burcau (ZTB) to buy animal sgkins for their
tourist centre in Lusaka. While on onc of his country tours,
Chombc bought ten lion skins from lrs. lwnasc for K600 without

tclling her that he was cmployced by anyonc for buying the skins.
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Chombe got his nicec, Hrs. Manda, to sign n~ rcccipt stating
thot she had seld ten skins to Chombe for K5,000. When Chombe
presented the lion skins to the ZTB  Manager valued them ot
K10,000 and outhoriscd thot Chombe must be poaid o specinl

v

commisgion of K1,000 over and above the K5,000.

Hrs. llwansce later lcarnt from her son Hulenga who had just
coﬁplotod his legal gtudics ot UNZL thoat iir. Chombe was in

fact employced by the ZIB and that the lion skins were displayced
in the ZTB shop in Lusaka for K1,000 cach. lHrs. liwanse and her
son approacicd the lannger of the ZTB Jdemanding o fair price

be peid for the hides - K§,000 and anot K600.

Advise the parties.

Ponde is o prosperous farmer in Mongu. Sincc he dismisscd his
farm manager threc yecars ago Ponde personally sold o truck
load of maize cvery wecek to NAMBOARD!g depot in Lusnka. Very
rarcly did he 2llow his cldest son, Andrew, to sell the maizce
at the depot and bring the procceds home. In Junc 1973 Ponde
becnme totally insance ~nd remnined in o mental asylum for five
months. During thoat nceriod Andrew took full control of the

farm busincss and offccted the following tronsactions s

ae. He sold K800 worth of maize to NAMBOARD and used nll the
money on & nlcasurc trip to MHauritius,

b. Hc hought, on hig father's credit, a brand new tractor
from Wilfrcd Watson who knew Ponde but had ncver donc
business with Ancdrow.

Co Hoving found o letter in which his futhicr had agkod him
to buy pigs from their ncighbour, lir. Archer, Andrey
bought ten pigs, for X400 cmék\which he handod over
throush lir. “rcher's Honager cdlled Smart. Smort
abgconded with the money and “fcher still demands K400

}

from Pondc. /
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Ponde rccovercd last weck and now

i, claims the K800 from NAIBOARDs; and
ii. refuscs tc naccent any contractunl lizbility for the

trangacticns with Uilfred Yatsen ond HMr, Archer.

Can he do so? Why?

o)

Consider the following policics nnd oxplain the rizhts of
the nortics arising under them. Antouy owes Ben K5,000,

Ben fears thot Antony moy nct be able to repay the debt.

i. Ben insurcs Antony's housc ngeinst fire for X5,000.
If the housc burns down, can Bon reocover the K5,0007
Uhy?

ii. Ben insurcs Antony's life for K10,000. If Antony

¢ics can Bon rcecover the X10,0007 UWhy?

Jere insurcs his house against fire. He then contracts
to secll the housc to Kwila but beforc the completion of
the convevoncing the house burng down, Jere claims and
is poid the insurance moncy. IHe later 2lso wishes to

compel Mwila to poy him the contract moncy.

Txplain the legnl position.

Digcuss the objcectives ond the major provisions of the

al - I3
Trdcs Yharges Act, No. 41 of 1973. VWhy wos it nccessary
to voss such an Act? In what ways docs it improve on the

e Lo

cxisting law?



Comparc ond contrast the Trades Chorges Act 1973 with
the Agricultur~l Credits Ordinance (CAP 142) ~ad stotc

which mgives bettcer nrotcciion,

ne to the horrcovier

to the Tinnacial institution
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L.340
ADWMITIISTRATIVE LAY

THREE hours

ANSHER  :  FOUR questions of which at lcast ONE should be from

Part A
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Examinees are permitted to bring to the cxamination hall copies
of the Constitution of Zambia.

PART A

Subject to the provisions of Article 132 of the Constitution, power
to appoint persons to hold or to act in any office in the public
service (including power to confirm appointments), to exercise
disciplinary control over persons holding or acting in office and

to remove any such person from office vests in the President.

Under clause (3) of that Article the powers of thc President to make
appointments to any office and to exercise disciplinary control over
persons holding or acting in such offices and to remove such persons
from office shall be exercised bty the Public Service Commission.

Article 125 of the Constitution gqives to the Public Service Commission
power to make requlations regulatinc its own procedure. A set of
requlations have been made by the Commission which sct out the
procedure for and the circumstances in which a civil servant may be
dismissed by the Commission. Reculations 32(4) and 36 of the
Reoulations exprassly provide as follows :

“32(4) \Uhere criminal procecding or disciplinary proccedings have
been instituted acainst a public officer under interdiction and such
public officer
(a) 1is not convicted as a result of such criminal proceedings, if
any;
and
(b) 1is not subjected to any punishment under these Requlations as
a result of such disciplinary proceedings :

continued overleat



2. L.340
the whole amount of his salary withheld under subrequlation (3)
shall, upon the expiry of the period of his interdiction be paid
to him."

“36. A public officer acquitted of a criminal charge in any

court shall not be dismissed or otherwise punished for any charges
upon which he has been so acquitted, but nothine in this regulation
shall prevent his being dismissed or otherwise punished on any other
charges arising cut of his conduct in the matter."

John Banda, an Immigration Officer, employed on the permanent and
pensionable staff by the Government of the Republic of Zambia, on
20 September 1972, was suspended from the service and put on half
pay on certain charges of corruption and irregularities in the
discharge of his functions. On 5 October 1972, John Banda was
prosecuted in the court of the Senior Resident Magistrate, Lusaka.
Times of Zambia, dated € October 1972, while reporting the trial
proceedings reported the denial of corruption charges by Jchn Banda
but admission of certain irregularities in the discharge of his
functions. On 5 February 1973, the Senior Resident Magistrate
acquitted John Banda of corruption charges. On 10 February 1973,
the Permanent Secretary, Ministry of Home Affairs, wrote to John
Banda to say "Although you were acquitted of corruption charges by
the Senior Resident Magistrate but in view of your confessional
statement before him admitting irreqularities in the exercise of your
functions as an Immigraticn Officer, the Public Service Commission
has terminated your scrvices with effect from 20 September 1972,

John Banda secks your advice as tc his legal rights in the matter.
Advise him.
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Undar the Liquor Licensing /ict (Cap 429 of the Laws of Zambia) the
Liquor Licensing Board for Southern Province is the Licensing
Authority for the grant, renewal, etc. of the Liquor Licences for
Livingstone.

Section 20(4) and 21 of the ict provide as under :

"20(4) A Board shall not consider an applicaticn for the grant or
recnewal of a licence ... unless it is satisfied that thc applicant

has civen at least twenty-onc days notice of his intention tc make

such application.”

“21. Any porson who intends to oppnse an application for the
grant, rencwal, transfer and reroval of a licence shall give notice
in writing of his intcnticn to the arplicant and t~ the licensing
authority concernod, specifying in neneral terms the arounds cf his
oppesition, and including an addrass at which sarvice of notices and
cther documents may be made, not later than fourteen days after the
last publication of the notice referred to in subsecticn (4) of
section twenty, and unless such notice cf intention has teen s¢ given
the licensing authority shall not entertain such objection.”

Under section 22(2) of the Act a Board may refuse to grant a licence
under any of tha following grounds :

a. that the premises concerned do not comply with the provisicns
of any law for tha time-being in force; or

b.  that thc grant or rencwal of the licence would conflict with
any approved or pronosed town plan or zoning area; or

c. that the grant or renewal of such licence is calculated to
cause nuisancc or annoyance to persons rasiding in the neighbourhood
of the premises concerned; or

d. that the applicant is not a fit or proper nerson to hold a
licence."

On 4 September 1973, was published in the Times of Zambia a noticc

from Solomon Katete of his intention to apply for a retail liquor
licence in respect of nremiscs on the Main Street, Livingstone.

continued overleaf
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On 15 September 1973, Herbert Matulu wrote to the Chairman of the

Liquor Licensing Board for the Southern Province giving notice of

his intention to oppose Solomon Katete's application for the grant
of a licence for the following rcasons :

a. His premises are situated opposite a Day school for boys and
granting him a liquor licence will not only be encouraging schocl
boys to drink during school hours but will also cause annoyance
to mose of the teachers and many students;

b. Mr. Katete is not a fit and proper person to hold a liquor
licence as he is given to heavy drinking and will nct be able
to serve his customers well;

c. His Excellency, the President of the Republic, has repeatedly
appealed to the public to give up drinking and granting yet
another liquor licence would he contrary to public policy.

Herbert Matulu endorscd a copy of his letter to Srlomon Katete. On
30 September 1273, Solomon Katete in spite of objection from Herbert
Matulu applied to the Board for a retail liquor licence.

On 25 October 1973, the Liquor Licensing Board considered Solomon
Katete's application for licence along with other applications for
licences and considered that it would not be in the public interest to
grant a licence to Solomon Katete. On 1 November 1973, the Secretary
of the Board informed Sclomon Katete that his application for a
licence was unsuccessful as in the opinion of the Beard it would not
be in the public interest to grant him a licence. .
Solomon Katcte petitions the High Court for an order of Mandamus
asking the Liquor Licensing Board to issue him a rotail liquor licence
as his application for thc same had been illegally turnec dewn, and/or
issue a cortiorari to summon the decision of the Board before it and
to quash the same as it was contrary to law and against the rules of
natural justice.

What relief, if any, is the High Court Tikely to grant? Give reasons
for your answer,



PART B

3. "The functional apprcach to government has grown phenomenally during
the 20th century in many countries of the world and more recently in
Zambia."

Uhat are the reascns for this development and what has been its impact
on law?

4. “Administrative discretion is indispcnsable to the present day
administration.”

Discuss, bringing cut clearly the need and justification for
administrative discretion, the problems raised by it and their
pcssible solution.

5. A number of special and administrative tribunals have been set uwp in
Zambia as elsewhere. Discuss the need and justification of these
bodies.

6. The Constituticn of the Second Republic has made provision for the
appointment of the Investigations Commission in Zambia, an institution
analogcus to that of the Ombudsman in some other countrics. Discuss
the need and justification for such an institution and also the scope
of its powers and functions.

7. Urite a critical note on the judgment of the Court of Appeal in
Harry Mwaanga Mkumbula and thc the Attorney General for the Republic
of Zambia delivered by the Court on 4 December 1972.



6. L.340

D

8. "A'ministrative law is primarily concerned with the rules and
restrictions binding on the various organs of the executive and with
the oxtent to which those rules and restricticns may be used by a
citizen to obtain a redress from the courts.” (Garner).

Critically cxamine the above and sct cut your own views about
administrative law, its scope and functicon in Zambia.
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END OF EXAMINATION L.340
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LAY — L.412
TNTERNATIONAL LAW

oo

THREE hours

FOUR _questions

vo

Do Asscss the influcnce of the systoms of fcudalism and the
mediacval Church in the development of modern international
Law in Buropec.

b. "Whon you consider the total impact of Immerich de Vattel's
writings on our system of intcrnational law, its character,
and ite subsequent growth, the works of other writers of
his time pale into insignificance. Up to a century ago not
even the namc of Hugo Gootius himself was more potent in
its influcnce upon questions relating to intcrnational law
than that of Vattel." Discuss.

Deserta is an underdeveloped country in which large quantities
of 0il were discovered five years ago. Descrta entered into
agreement with the Government of Titania on the basis of which
Titania invested K50 million in prospecting, purchasing of oil
fields, and machinery. A number of oil companics registercd in
Pitania also signed separatc oil agreements with the Government
of Deserta investing a total of K20 million in machinery
stotioncd in Doserta.

Threce years ago a left wing coup d'etat overthrcw the Government

of Descrta, and the ncw regime promptly decrccd the nationalisation

 of the oil industry and the confiscation of all plant and machinerys;

fair compensation was promised subject to nogotiation. Titania

denounced the 'coup' and refuscd to recognisc the now regime.



2.
Advisc Titania on wheother and how :

i, Titania and its companies can rccover compensation for
their nationaliscd propertiess
ii. they can stop the sale of 0il to other states until
compensation is paid;
iii.  would your answers to (i) and (ii) be diffcrent if

Titapia had recognisced the new regime de facto?

As late as 1928 Bric ley was ablc to ontitle his famouvg book

"The Law of Netioms" and to define international law as "the body
of rules and principles of action which are binding upon civilised
states in their relations with onc another." After the epoch-
making decision in the Reparation for Injurics suffercd in the

Service of the United Natiows, case I.C.J. Reports /1949 p.174,

such a couception of intermational law is wholly inadecquate.

Qe Give an exhaustive discussion of thce casc in relation +¢
this statement

b, Reconcile your answer in (a) with Art. 99 of the Statutc of
the I.C.J. which says "The decision of the Court has no
binding force except between the parties and in respect of
that particular cose." State the relationship, if any,
between this decision of tha I.C.J. and custom and trecatics

as other sources of international law.

Write an cssay on any TWO of the following

Qe Registration of treaties wndoy the Leaguc of Nations and
the Ynited Nationsy

b. The Island of Palmas Gasc £ 2 B.J.A.A. (1928) p.829;

¢. River bLoundaries in pre¢lation to the Zambia/Botswana border

questions

d. International status of South-Wes} Africa case I.C.J.
Reports (19%0) p. 1283

¢. The Cristina, /1938/ A.C.485.




3.

i collision between two pleasurce bonts occurs. Onc bont is
rosistered in Zombia and driven by o Zambinn notional. The
other bont is reristercd in Tanzanin and driven by ~ Kenyon
mw whose Tanzoninon girlfricend Hossenger gets killed. The
circumstances of the collision conctitute o crime by the

Zambinn noationnl.

Alvise on the proper naticnnl court to adjudicate the

crimin~l congequences of the collision assuming the collision

occurs o

e on nn inland lake of Tanzaning
De in the Indinn Occan 15 miles off the const of Tonzoning

C. in the port of iombasay, 2 Kenyan port.

fant would your advicce be if the facts were the same os above

hut the collision was cousced by o Zombian state owned merchont

shin ¢riven Dy o Zombian ~nd the Kenyan wants 0 claim

comyensation for the damose %o hisg Dboat and the cdeath of his

sirlfriend?

Qe tar is illegal and any state which wages war or aids

an? abets another to wage war is in breach of

internationnl lnw. Conscquently territory or any other

ooty ncquired as o result of the usc of forcc is
illernlly held and can never give risc to o lemal

titlec.

Discuss,.

L. Discuss the concent of recormition of a neu state in
relotion to Bi~fra and the recently proclaimed

independent iienublic of Guines Dissont.

END OF LXAIIWATION L.412



TIMNE

UNIVERSITY OF ZAMBIA

UNIVERSITY BXAMINATIONS, FEBRUARY 1974

L.416

FAMILY LAV

ao

TWO hours

ANSWER ¢  THREE qucstions: TWO from Scction A and ONE from

Scection B

SECTION A

1.

a. Comparc and contrast the basic foaturcs of the customary law
of divorcc in Zambia with the provisions in the Divorce
Reform Act, 1969.

b. If requested by the Ministry of Legal Affairs to make
rccommendations which would lead to a single divorcc law

for the wholc of Zambia what would you advisc.

Dr. Dulafupa and his wifc werc married in 1955 under customary
law and in 1964 coaverted their marriage into o monogamous onc
by rcmarrying under the Marriage Act. In 1973 both partics by
pctition and cross-petition scught a divorcc under scction 2(1)
(a) of the Divorce Roform Act. Cross-doccrecs werc granted.

The doctor had an incomc annually of about X8000. He purchased
a home for K100CC in 1965 which now has a market value of K20000
to K25000. Thc house has a mortgage of K2000. Mrs. Dulafupa
has o Form II cducation and during the marriagce had not worked
prefering to stay home to look after her home and six children.
She admitted a number of adulterous mcetings with John Cigololo
which she cxplained resulted from the many cvenings she was left
alone while Dr. Dulafupa worked at the hospital. The doctor
admitted that his hospital activitiecs included adulterous affairs

with a nurse on a number of occasions.

THIS QUESTION IS CONTINUED QVER
ON THE NEXT PAGE




3.

20

The wife has applied for periodical payments, a lump sum, and
transfer of property, specificaliy the matrimonial homc, to
herself,

As judge indicate the rclevant factors ancd general principles

which will guide your decision to the wife's application.

Writc notcs on any threce of the following °*

Qe Re Bethell

b. Domicil with particular refercnce to contracting a valid
marriage

C. Community of property

d. Presumption of marriage

e, Consummation - customary and non-customary law

SECTION B

4.

While studying buéiness administration in England, lr. Sakamika
marricd an Bnglish girl. Since 1964 when he rcturnced to Zambia
with his wifc their marriage has not been a happy onc. His wifc
Penelope, being an orphan without reclatives in England, made
cvery cffort to adapt hersclf to her new country. ©She took carc
of her home and their four children while Sakamika spent an
increasingly large part of his time away from home. He travelled
overscas frequently as Dircctor of ZAMSTORES. Penclope
paticently oaccepted her husband's neglcct, drunkcness, abuse and
girlfriends. She did refusc his demand that she bring divorce

proceedings so that he could morry his girl fricend Cimwemwe.

For the past five-and-a-half years Sakamika has been living with
Cimwemwe and their three children. Buring this time he has on

occasions seen Penelope,istaycd in the same house but except for
two bricf periods he has not had sexuzl rclations with her nor

shared the normal domestic life.

THIS QUESTION IS CONTINUED ON THE NEXT PAGE




3.

He has petitioned for divorce. Penelope opposcs the divoree
because of her hope that Sakamika will eventually leave Cimwemwe
and return to her, glso because of cmbarrassment and a fear of
the futurc as a.div&rced woman with no family or certain way to

support hersclf and her children.,

Advise her,

Discuss all the following :

2. custody of children - customary and non-customary
be. child of the family
Ce illegitimacy - customary and non-customary law

d. adoption



UNIVERSITY OF ZAMBIA

UNIVERSITY EXAMENATIONS — FEBRUARY, 1974

LAW - L.420

BUSINESS ASSOCIATIONS

TIME g THHEE hours
ANSWER : FOUR questions - Qucstion 1 and THREE others
1, Thig guestion MUST be answered

Discuss the income taxation of non—mininé companics in Zambia,.
Be certain to mention, among other things, thc rate of taxation,
the tax trecatment of ordinary business cxpenscs (such as
cmployces' salaries and interest paid), the tax trcatment of
capital cxponditurces, and the taxation of dividends remitted to

individuals and other companies.

)

. Define the terms 'authorised share capital', 'issued sharc
capital! and 'paid up sharc capital' and cxplain the differ-

cneccs between the three terms,

I8 Explain what 'bonus shares' are, why a2 company would issuc
such shares, cnd what the effcct of issuing such shares is

on a company's balance shcet,

Qe Explain what o 'company promoter' is.

b, Discuss whether or not in Zambia a contract entered into by
a promoter on bohalf of a company prior to the formation of
such o company can be enfarced against the company or by the

company.



2.

Discuss the business, tax, and legal distinctions between debt

and cquity in Zambia.

Discuss the cxtent to which sharcholders in Zambia orce able to
excrcisce cffective control over the operations of a company.
Your discussion should include, among othcr things, the ability
of sharcholders to kcep themsclves well informed on company
matters and the obligation of officers and dircctors to consult

the sharcholders on matters affccting the company.

The Zambian Companies dct distinguishes betwecn 'private!
companies and 'public' companies. Explain thc purposes for such
distinction and discuss the adequacy with which the distinction

is made.

END OF EXAMINATION L.420




UNIVERSITY OF ZAMBIA

UWIVERSITY ZAAMIJATIONS — FEBRUARY, 1974

LAY - L.428
INTERNATIONAL ORGANISATION

TIME s THREE hours
MISWER 3 I"QUR questions

The following may he consulted 3
Basic Documents in Internntional Law
Protocol of thce Commission of Mcdiation, Conciliation and

Arbitration of the Organisation of African Unity

1. “Since the ond of the Second World War, the devclopment of public
international law has been affccted by two major factors of which
the first is the growth and proliferation of international
ingtitutions on an unprcccdentced scale and the sccond is the
cmergence as sovereign independent states of former coloninl
dependencies ..."'. (Elias: "Africa and the Development of

International Law').

Examine thce inter-conncction between thesc two factors.

2, "The jurisdiction of the Court comprises all cases which the
partics rofer to it ..." (Art. 36(1) Statute of thce Intcrnational

Court of Justice).

Under this provision can one state in dispuic with another state
unilatcrally secicz2 the court of the issue? Lxplain and

illustrato your answcr.



e

Doca o condition of rcciprocity in o declaration under
Art. 36(2) of the Statutc of the Internationnl Court of Justice
invaricbly Ciminish the jurisdiction of the Court. Ixplain and

illustrate your answer.

Explain with rofcrence to EITHER the Sucz or Congo intervention
the legal difficultics associated jwith the Uniting for Pcacc

Resolution passcd by the Gencral Asscmbly in 1950.

In 1964 thc Asscembly of Tends of States and Governnentsof the
Orgenisation of African Unity at its first Ordinary Session
nossed a resolution which concluded : "Solemnly declarcs that
211 Member States pledge themsclves to respect the fronticrs
cxisting on their achievement of national indepcndence.”

Zambia has had some cxperience of 2 border problem at Kazangula
on the Zambesi River and this issuc may become somcwhat more
crucial with the complction of the Botswana - Zambia road link.
You arc asked to precpare a memorandum which considers the alter-
catives of referring the border issuc to the Organisgation of
African Unity, the General Agsembly of the United iations or the
Security Council. Draft the memorandum and make your

rccommendation.

In October 1966 the Cencral Assembly of the United Hations
adopted a resolution which commenced : "Recaffirming the
inalicnable right of the pcople of South-West African to

frececdom and independence in accordance with the Charter of the
Unitcd Nations .... Recalling the advisory opinion of the
Intcrnational Court of Justicc of 11 July 1950 which was
accepted by the General Assembly ... and the advisory opinions
of 7 June 1955 and 1 Junc 1956 as well as the judgment of

21 Decembor 1962, which have established the fact that South
Africe continues to have obligations under the Mandate which was

entrusted on it on 17 December 1920 and that the Unitecd Hations



3.

as the successor to the Leaguc of Nations has supervisory
powers in recspect of South West Africa ...." Explain fully.

;
7
i

Examinc the vicw that the Protocol of the Commission of Mediation,
Conciliation and Arbitration under Article XIX of the Charter of
the Organisation of African Unity ie conceptuclly superior to
Chapter VI of the Charter of the United lations.

Txplain what you consider to be the principal problems of

international organisations functioning in Africa. For purposcs
of your analysis you may use as cxamplcs any onc OTr mOIre of the

following

i, The work in Africa of any United NWations specialiscd
ageney;
ii. The work in Africa of any body responsible to United
Nations Economic and Social Councilj
iii. Tho Organisation of African Unity;

iv. The Bast African Community and Common Market.



UNIVERSITY OF ZAMBIA

UNIVERSITY EXAMINATION - FEBRUARY, 1974

LAW OF EVIDENCE

L. 431
TIME : THREE HOURS
ANSWER : ANY FOUR QUESTIONS
QUESTION I

a) '"One characteristic of hearsay as evidence is that the
statement is repeated as proof of its truth",
Nokes 70.L.Q.R.370.

Discuss,

b) Monze was prosecuted for the crime of theft in Lusaka.
Monze pleaded alibi and several witnesses testified
that they were with him at Livingstoneat the time the
crime was committed. The prosecution offered evidence that
a man who answered the description and was #dentified
as Monze committed another robbery in the vicinity of
Lusaka shortly after the crime charged in the indictment,
Ohjection was urged that the evidence was irrelevant,

remote, and prejudicial.

What ruling?

QUESTION 2

a) What do you understand by the doctrine of judicial notice

and what is its rationale?



b)

2. L.431

Towa, her former husband Waza, and her present husband
Nouza, were picked up for questioning shortly after the
burning of a bank in Lusaka. All three were told that they
could retain Counsel if they wished, each declined to do
so. Towa and Waza were guestioned in Nguza's presence by
Police Officer Moya. After prolonged questioning, Towa
gave a detailed confession, accusing Nguza and Waza of
serving as her accomplices in starting the fire. Neither
Nguza nor Waza said a word.

Towa was tried in the Hizh Court. The prosecution tendered
the confession. The defence objected.

Is the confession admissible? Why or why not?

QUESTION 3

a)

b)

"Acts, declarations and incidents which constitute or
accompany and explain the fact or transaction in issue
are admissible for or against either party as forming

part of res gesta'.

Discuss,

A and his friend B are charged with possession of dagga
before the High Court of Zambia. At the trail, C, a
Police Officer is called to give evidence for the State,
He informs the Court that he began his investigations after
receiving information from a '"source'. The lawyer for
the defence asks for the name of the "source'". The
prosecution witness refuses to give the name. Later on
the lawyer for the defence by use of his own resources
finds out who this "source'" is. It turns out to be a's
wife who has been a bit unhappy about her husband's
activities especially with matters relating to beer and
toithe fair sex. The defence lawyer seeks permission to

let the Court know who the "source" is.

What result and why?



3. L.k31,

QUESTION 4

a)

b)

What is meant by corroboration and what form may it take?

Maata a young girl aged 14 was defiled by John, a first
year student at the University. The incident took place
in the now famous Lake Goma area. After the incident
Maata sat by the road crying. A friend of hers came by
and asked her what was the matter. She replied by saying
nothing. Her friend escorted her home. At home the
mother said to her, "It is no use crying tell us what's
wrong". There upon she said "John had sexual intercourse
with me", John is charged with defiling a $irl under 16.
Maata's mother proposes to tender Maata's reply in

evidence.

Is it admissible?

QUESTION 5

a)

b)

Mweete, a witness, during cross examination, is asked if
he was offered a bribe for giving the evidence in question.
He denied it. Prosecution gives evidence to contradict

him.

Is it admissible? Why or why not?

Phiri a third year student had a quarrel with his father
some time in 1960. The father asked Phiri to leave him
alone. Phiri left his father saying "I have forgiven you
and forgotten you'". Phiri has a younger brother called
Mateyo. Phiri's father died in yet another road accident
in Zambia in 1972. After he died a will was discovered.
The will gave his five bedroomed house to "My son Mateyo
i% he survives me or to Phiri if Phiri survives both

me and Mateyo'.
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Question 5bcontinued.

Mateyo left Zambia for Angola to Jjoin the Angola patriots
in 1962. He had heen writing homefrequently until early
1964, He was last seen near a village which was bombed
by the Portuguese racists in 1964. Nothing has been
heard of him. Phiri believes his brother died in the
bomb attack. On January 12, 1974 Phiri thought of
secking legal advice., He is very anxious to have his

fathers will admitted to probate,

What advice would you give him?

QUESTION 6

a)

b)

What do you understand by the parol evidence rule? and

what is the rationale behind the rule?

Mangalita has for quite some time been troubled by what

he considers his heavy tax bills. He read something

about that publicity seeking magistrate Peter Clyne.

He decides to consult Monze and Coa., a Lusaka Law firm

on how to evade tax without getting into trouble with the
authorities. He has heard that you are about to join

the Bar, he comes to you to ask whether his communications

will be so covered.

Give your opinion.

QUESTION 7

a)

Distinquish between ¢ompetence and compellability of

witnesses.
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Question 7 continued.

b)

Jean Phillipe Banda is accused of indecently assulting
Marie Antoinette, a ravishing young Afro wigged girl
behind the Twentieth Century Cinema at 1,00 a.m. on a
Sunday morning.

At his trial Jean~Phillipe elects to give evidence on
oath and calls his wife who testifies that Jean-Phillipe
is a model husband who has never been unfaithful to her
during their 21 years of marriage., Jean-Phillipe also
calls the chairman of the local Preservation of Christian
Morals Society who swears that the accused is an active
committee member of his society. Under cross-examination
the prosecutor asks both Jean-Phillipe and his wife if
they remember one occassion 6 years ano when Jean-Phillipe
was convicted of rape. Counsel for the defence objects

to the question.

What should be the Courts ruling?

Q

QUESTION 8

a)

b)

"Judges rules are not rules of law but rules of practice.
A confession obtained contrary to the judges rules so

long as it is voluntary can be admitted".

Discusse.

Maliya Foloko who, contrary to her reputation this year,
has led a fairly decent and honest life, discovered to
her surprise that she is pregnant. She recalled that she
had had a casual affair with John after having too much

to drink at a party to mark the 9th anniversary of our

\hard won independence. She approached John who denied

responsibility. Later John wrote an article in Truza a
dirty campus newspaper entitled "The Applicability of the

Doctrine of volenti non fit insuria to Pregnancy Cases'".
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Question g® continued.

\

John had heard from one of his brighter friends in class
that the cause of action based on the violation of right
to privacy in America developed as a result of an article
in the Harvard Law School journal. John is a conceited
and ambitious youns man who of late has been thinking
that he can do much better than most of the present crop
of Zambian lawyers. This thinking was buttressed by his
recent appointment by the Vice-Chancellor to the Committee
on erection of traffic barriers within the University.
This article greatly upset Maliya who there and then
decided to approach a back street abortionist in Banteni
near Woodlands. The abortion was not very well done,
Maliya fell very sick and was admitted to the University
Teaching hospital. On the 2nd of January her friend
Maria, visited her. The conversation took this form.
Maria - What is wrong Maliya.
Maliya - Oh, it is that boy John. I know I may die,
but somechow I shall revenge,
Maria visited her again on the 4th of January. They again
had a conversation,
Maria =~ How are you feeling?
Maliya - Oh, fine. Maria I think I am dying, but
please if you ever get pregnant do not
ever go to Banteni that woman is no good.
Maria - I thought you said it is John.
Mariya - Well T meanaeseae.

She did not finish her statement, she died.

John is charged with manslaughter, the police seek to prove
Mariya's statement?
What result?

END OF EXAMINATION -~ L, 431,



