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CHAPTER VIII

A COMPARATIVE STUDY OF THE JURISDICTIONAL ASPECTS

OF THE SOUTH-WEST AFRICA ADVISORY OPINIONS AND JUDGMENTS .

I. Coententious Jurisdiction

Of the feur cases on South-West Africa mentioned above enly two
were judgments given in contentious proceedings. These were the

1962 and 1966 Judgments.

Firstly these Judgments show that before the Court can entertain
and effectively dispose of proceedings instituted before it, two

conditions must be satisfied:

(1) There should be a justiciable issue disclesing rights and

duties to be appertioned between the Parties.

(2) The matter should be such that the Court has jurisdiction in

respect of ite.

Secondly, the existence of a justiciable issue does net per se
confer (contentious) jurisdiction, but the absence of a justi-
ciable issue automatically negates such jurisdictien. Thus before
the Court can pronounce on the matter before it, it must be shown

to have jurisdiction in addition to and independently of the

existence of a justiciable matter.
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Thirdly, in the exercise of the I.C.J.'s contentious jurisdic-
tion a matter is justiciable when it discloses rights and obli-
gations between the parties before it. The rights of the party
initiating the proceedings will illustrate the nature of its le-
gal interest in the dispute. Generally, legal interest will in-
volve a material interest . and the right to bring an action will
depend on whether or not a material injuria to the state or to
its national(s) is proved. In exceptional cases the justicia-
bility of an issue will not depend on the existence of a strictly
individual or material interest. - International law admits claims

for the application of certain kinds of treaties in which all the

Parties have a common objective regardless of material injury.

The term "parties'" must be read as referring to only those bodies
which have an international legal personality recognised by the
Court for the purpose of suing and being sued in international
law. This is confirmed by Article 34(1) of the Statute of the
I.C.J. which provides that only "States" can be barties in cases

before the Court.

s in addi-

on to a justiciable issue, is essential for the exercise of the

irt's contentious Jjurisdiction, The reasoning of the I.(C Je in

'+ South-West Africa cases shows that that additional factor is the
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principle of consent. Even though a dispute discleses legal
rights and duties capable of appertionment between the parties

the Court will be loathe to make a judicial preneuncement in
respect thereef if the defendant State has not censented to the
Court's jurisdiction over the matter befere it. Se deeply
embedded is the principle of consent in the jurisprudence of the
Court that it has reserted to dubious metheds ef "implying" con-
sent where no clear acceptance of the Court's contentious juris-
diction can be shown on the part of a defendant State. The Court
has made this "implied" consent the basis ef its jurisdiction when
there have been alternative grounds which were far mere persuasive,
on which the Court could have based itq jurisdictien. It is
necessary to make a short digression‘from the South.West Africa

cases to illustrate the point.

In the Corfu Channel Case®® the United Kingdom imitiated proceedings

against Albania upon a recommendation ef the Security Ceuncil of the
United Natiens acting under Article 36 ef the Charter. Albania
disputed the jurisdiction of the Court in a letter addressed to it.
The Court censtrued this letter as implying a waiver by Albania of
any jurisdictional objections, and decided that it had jurisdiction.
It is submitted that this was rather a strained interpretation of
the letter and the reasons of the Ceurt regarding jurisdiction
remain questienable. The Court could have mere plausibly based

its jurisdiction en the recommendation eof the Security Council.
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It can be argued that a recommendation ef the Security Ceuncil
under Chapter 6 of the Charter can have binding effect in certain
circumstances. As this argument is net immediately relevant te
the questien being discussed it is net pursued any further.27 It
suffices te nete that the Court preferred te base its jurisdic-
tion on the principle of consent even though censent was net

readily available frem Albania.

In the 1962 and 1966 judgments over Seuth-West Africa the Court
made it clear that consent from South Africa was established by
its signature to the Charter of the United Natiens. This had the
effect of a "voluntary" transfer by Seuth Africa to the I.C.J. of
the jurisdictien ef the P.C.I.J« This has been explained else-
where and shows that the Court again regarded the principle of

consent as fundamental te its contentieus jurisdictione28

In this way the presence of a justiciable issue dees net per se
confer jurisdictien te the Court in respect of cententious matters.
This is, at least, the view of the I.C.J. and its predecessor the

PoCeIlode

One can new pass on to the ether part of the secend submission made

abeve, i.e., the absence of a justiciable issue autematically

negates the Ceurt's contentieus jurisdictien.
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In the 1966 case, the consent of the Respondent was clearly
established. Mereover, the parties had internatienal legal per-
senality. Yet the Court declined to pass en to th§ real merits
of the case and in effect held that it had ne Jurisdictien te de
0. The reasen, of course, was that there was ne Justiciable
issue between the parties before the Ceurt as the Applicants had

no legal right or interest in the dispute.

The 1966 Judgment shows that irrespective of the consent of the
parties to the Court's jurisdiction, the absence of a Justiciable
issue between the parties will render the Court incempetent teo
entertain the preceedings. The enly criticism Seing that the
1966 case was decided en a purely jurisdictioenal issue when the
Court was memnt to be adjudicating en the merits. The entire
judgment of 1966 may well have been subsumed under the 1962
Judgment ef the Preliminary Objectiens, thus requiring adjudica-
tion en the merits unnecessary. Hewever, although the 1966 judg-
ment is capable fermally ef subsumptien under the 1962 judgment,
the trend of the arguments in the latter judgment indicates that
the Court had jurisdiction net only te decidg the Preliminary
Objectiens but alse the merits. Having gene, this far, fer the
Court te them say that it had no jurisdiction te emtertain the
dispute because of lack of legal interest on the part of the

Applicants, weuld represent a complete velte face.
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It is precisely because of this difficulty that the I.C.J. attem-
pted to rationalise this decision with its 1962 decision by argu-
ing that the 1966 judgment was not inconsistent with the 1962
judgment: The Court tried to argue that when it decided in 1962
that it had "jurisdiction to adjudicate on the merits" it was not
concerned with the "“substantive rights!'" of the parties nor with

29 Thus the Court

"any question of the admissibility of the claims."
was in effect stating that the 1966 judgment was not concerned with
the jurisdictional issue and that it was concerned purely with the
merits, i.e. the ''substantive rights" of the Applicants. TYet a
Court can only adjudicate on "substantive rights" if there is a
justiciable issue between the parties. The Court in the 1966

judgment in effect held that there was no justiciable issue between

South Africa and the Applicants as the latter had no legal interest.

It can be seen therefore, that despite the claim by the Court that
it was adjudicating on "substantive rights" in 1966 it was in rea-
lity reverting to the jurisdictional issue by examining the legal
interest of the Applicants. Had this examination resulted in a
positive finding of legal interest, the 1966 judgment would not
have rendered itself open to such criticism for then, presumably,
the Court would have proceeded to gadjudicate as to the substantive
rights and obligations of the parties. The Court however answered
the guestion in the negative thereby rendering itself impotent to
exercise that very jurisdiction which it had affirmed itsélf to be

competent to exercise in 1962; it halted the Applicants' claims
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in limine and so disabled itself from passing on to the real

merits.

Another case which illustrates the principle tﬁat the absence of

a justiciable issue automatically negates contentious jurisdic-

3

tion is the Case Concerning the Northern Camerouns. © A brief

outline of the case, in so far as it is relevant to the principle

presently under discussion, follows:

The Camerouns, formerly a German colony, became a Mandated terri-
tory after the 1914 -~ 1918 War. It was divided into two parts,
the United Kingdom being responsible for one part and France for

the other.

In 1945 the territory was placed under the Trusteeship System of
the United Nations. The British part was divided into the Nor-
thern and the Southern sectors, the latter being administered
through Nigeria. The French Mandated territory became the inde-
pendent Republic of Camerouns in 1966. In the plebiscite held in
the British sector the Southern part voted for incorporation into
the Camerouns Republic while the Northern part eventually voted
for union with Nigeria. The results of the plebiscite were duly

endorsed by the General Assembly in a resolution.

The Republic of Camerouns initiated proceedings against the Uni-

ted Kingdom before the I.C.J. and alleged manipulation and unfair



propaganda by the U.K. in the referendum of the North., The United
Kingdom lodged Preliminary Objections disputing the jurisdiction
of the I.C.J. on the ground that there was no dispute between the
parties before the Court., The Camerouns! Application was filed on
30th May, 1961, The Resolution of the General Assembly (mentioned
above) terminated the Trusteeship Agreement on 1lst June, 1961,
i.es two days after the Application. Thus by the time that the
Court was in a position to render a judgment in 1963 the Trustee~

ship Agreement had lapsed,

The Court held that although there was a "dispute" at the date of
the Application31 "circumstances... (have) since arisen (which)
render any adjudication devoid of purpose".}2 Thus the Court was
saying that although it had jurisdiction on May 30, 1961 that
jurisdiction lapsed after June 1 1961, the reason being that the
dispute between the parties lapsed after the latter date whence the

U.K., as trustee, was functus officio. On the date of judgment

there was not, as between the parties before the Court, any dispute

upon which the Court could adjudicate.

Although the Court did not expressly hold that it had "no juris-
diction" it was in effect proceeding along this line of thought.
Equally beyond dispute is the fact that the reason for the C¢urt
declining to exercise further juris@iction was that there were no
rights and duties between the parties (and therefore there was no

justiciable issue) at the date of the judgment.
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This case therefore illustrates the above point that the absence
of a justiciable issue automatically renders the I.C.J.

incompetent to decide a dispute,

IT Advisory Jurisdiction

The most striking way of contrasting the I.C.J.'s advisory juris-
diction with its contentious jurisdiction is by examining to what
extent the two conditions precedent for the exercise of the
Court's contentious jurisdiction are essential to the exercise of
the Court's advisory jurisdiction., The degree to which they apply
will illustrate the extent to which the two types of jurisdiction

differ.

Whereas the exercise of the Court's contentious jurisdiction is
dependent on the existence of a justiciable issue between two or
more states, the position is reversed in the exercise of advisory
jurisdiction: If a matter discloses the existence of a justi-
ciable issue involving rights and liabilities between states the
Court will decline to exercise its advisory jurisdiction on the
ground that the matter is a contentious issue and requireé the
exercise of contentious jurisdiction. This is the classical
approach to advisory jurisdiction which, as will be explained

below, is now obsolete.

In the Eastern Carelia Case33 the P.CeI.Js declined to give an
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advisory opinion because the matter before it was considered by
the Court to involve a dispute actually pending between two states

and was therefore a contentious (or justiciable) issue.

The conditions for the exercise of contentious jurisdiction have
already been discussed. One of these conditions is that both par-
ties must have international legal personality, i.e. only States
can be parties before the Court in contentious disputes. When the
Court is acting in its advisory capacity at least one of the "par-
ties" will never be a state since under Article 96 of the Charter
the "party" which is competent to seise the Court will either be
the General Assembly, as happened in the 1971 Opinion or a specia-
lised agency of the United Nations. Since none of these bodies po-
ssess international legal personality for the purpose of suing and
being sued, the Court cannot exercise contentious jurisdiction in

a matter referred to it by any of these bodies.

In the 1971 Opinion on Namibia, South Africa put forward the
argument that the question submitted by the Security Council was
a "dispute" (or a justiciable issue) pending between South Africa
and other States. South Africa was in effect arguing under the
classical theory that the presence of what it considered to be a
Jjusticiable issue negatived the Court's advisory jurisdiction.

The Court did not make a finding that there was such a dispute but
maintained that the mere fact that the Court would pronounce on

certain legal issues did not "convert!" the case into a dispute.34
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The implication was that there was no dispute. It is unclear
what the Court would have done if it had found a dispute to exist.
would it, for example, have refused to surreptitiously decide a
contentious matter (without exercising the appropriate jurisdic-
tion) under the guise of an Advisory Opinion and thereby substi-
tute its advisory jurisdiction for its contentious jurisdiction?
This question merits separate treatment and is therefore dis-

cussed next,

ITI. Justiciable Issues and Advisory Jurisdiction

The 1971 Opinion falls in between the two extremeties of the

"Interpretation of Peace Treaties'" Opinion where it was held that

an opinion can be given even if it relates to a '"legal question

35

actually pending between States", and the Eastern Carelia Case

where the principle enunciated was that an Advisory Opinion cannot

36

be given if there is a dispute pending between states.

Judge Dillard, in his Separate Opinion in the 1971 Case, said:
"It may be suggested that the simplest point of distinction

between the Eastern Carelia Case and the present case lies in the

fact that to render the opinion in the former would have consti-
tuted a disguised form of compulsory jurisdiction over a non-
member of the League of Nations quite apart from the practical

difficulties to be encountered in attempting to deal with contro-
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verted facts in the absence of one of the parties. In the pre-
sent case, while South Africa registered objections, she was yet

a vigorous advocate and offered the Court eptimum co-operation.

However the principal South African objection to the competence
of the Court raises the more substantive question of whether a
state can successfully prevent the giving of an advisory opinion
on any question by simply proving that the matter before the Court
discloses a dispute between itself and another state or a number
of states. It is submitted that the answer must be in the nega-
tive and that the doctrine of the 1923 Advisery Opinion on

Eastern Carelia must be deemed to have been displaced by the amend-

ments made in 1927 and 1929 resfectively to the Rules of the

P.CeIeJe and Statute of the P.CeT.J.

In 1923 the Rules of the P.C.I.J. did not provide for the appoint-
ment of judges ad hoc when advisory opinions were sought on

matters disclosing a dispute between two or more states. It was
therefore natural that the Court should wish to avoid giving
advisory epinions in such contentious or quasi-contentious dis-
putes. In 1927, what was then Article 71 of the Rulee of the
P.C.I.J. was amended by the addition of a paragraph permitting the
appointment of judges ad hoc when an advisory epinion was sought on
a question relating to an existing dispute between two or more

38

States. In 1929 the Statute of the P.C.I.J. was amended by the

adeption of Article 68 providing that in advisory proceedings the
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Court may be guided by the provisions of the Statute applying to

contentious cases.

These amendments, it is submitted, represent a current of thought
moving in the direction of a deliberate - albeit cautious -
attempt to diminish the importance of the doctrine of the consent

of states to the jurisdiction of the Court.

The decisien in the Eastern Carelia Case was based on the doctrine

that the Ceurt ought net to give advisory epinions in disputes
which affect the rights and duties of states without their con-
sent and participation. The provision of judges ad hoc to be
appointed by a State whose rights were involved in a question sub-
mitted for an advisory opinion can be viewed as a compromise
between two opposing trends of thought - one in favour of intro-
ducing advisory opinions freely and without the consent of
affected states, and the other representing the classical doctrine

described by the Eastern Carelia Case.

If the interests of a state were involved in a question submitted
for advisory opinion the appointment of a judge ad hoc would as-
sure the State concerned that its interests would be viewed through
the perspective of one thoroughly familiar with them - even if the
judge ad hoc expressed his opinion in a dissenting capacity, this
would have, to quote Judge Dillard again, "added rather than de-

tracted from the prebative value of the Opinion."39
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The political desirability of the device of Jjudges ad hoc is one
thing, it is however not consistent with the idea of the Court as
an independent tribunal which does not represent any particular
national interest. On the other hand, the partiality of one judge
is unlikely to sway the decision of the Court as a whole which
proceeds on the majority principle. At the same time the insti-
tution of a judge ad hoc emphasises the principle that not only

must justice be done but must be seen to be done.

The fact that the Rules of the Court provided fof the appointment
of judges ad hoc in Advisory Opinions on questions of a conte-
ntious (or justiciable) nature indicates that éhe Court could -~ as
from 1927 at least - exercise its advisory jurisdiction in such

matters.

Article 36 of the Statute of the I.C.J. provides that the juris-
diction of the Court comprises - inter alia - "all matters spe-
cially provided for in the Charter of the United Nationse..."
These words are new in the sense that they did not appear in the
Statute of the P.C.I.J. The inference to be drawn is that they
must have been intended to mean something more than was specified
in the Statute of the P.C.I.J. and the sweeping nature of the
phrase "all matters specially provided for in the Charter of the
United Nations' leaves little doubt that the jurisdiction of the

Court was intended to be as wide as possible,
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It may be argued that Article 36 refers to contentious matters
only and that therefore the above quoted words, altheugh they
may be of some significance to the Court's contentious jurisdic-
tion, are of no relevance to the Court's advisory jurisdiction.
However, Article 36 does not necessarily lend itself to such a
narrow interpretation; it refers to '"the jurisdiction of the
Court" and does not limit itself to contentious jurisdiction.
Moreover, this Article appears in Chapter II of the Statute
entitled "COMPETENCE OF THE COURT" which again seems to indicate
a reference to the general jurisdiction ef the Court encompassing
both types of jurisdiction. In any case, even if Article 36 is
construed as referring to contentious jurisdiction enly, Article
68 of the Statute provides that "in the exercise of its advisory
functions the Court shall further be guided by the provisions of

the present Statute which apply in contentious cases to the extent

to which it recognises them to be applicable."ho Thus the Court

is given a virtual carte blanche to make any provision in the

Statute governing contentious jurisdiction -~ including Article 36 -
applicable to the Court's advisory jurisdiction to the extent that
it is inherently capable of such application. This marks the cul=-

mination of the trend to assimilate advisory jurisdiction with

contentious jurisdiction,

In the Peace Treaties Case, the I.C.J., after affirming the pri-

nciple of consent as crucial to its contentious jurisdiction, added:
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"The situation is different i; regard to advisory proceedings even
where the Request for an Opinion relates to a legal question
actually pending between States... no State, whether a Member of
the United Nations or not, can prevent the giving of an Advisory

L1

Opinionesss

It must also be noted that the constitutional basis of the I.C.J.
is not the same as that of the P.C.I.J. The latter was not a

part of the League of Nations whereas the I.C.J.'s Statute is an
integral part of the Charter and the I.C.J. is an organ of the
United Nations.'? This implies a duty on the part of the I.C.J. to
co-operate with the other organs of the United Nations; parti-
cularly the General Assembly and the Security Council, in all legal
questions arising during the course of the exercise of their func-
tions under the Charter, Thus if an organ seeks legal clarifica-
tion on any aspect of its functions it has the right to seek an
advisory opinion from the I.C.J. which has corresponding obliga-
tions to give the opinion - and this even if it involves pro-
nouncing upon issues on which radically divergent views exist

between two or more states.

To return to the South-West Africa Opinion of 1971, South Africa
requested the appointment of a judge ad hoc to sit on the Bench on
the grounds that there was a dispute between it and other si:ate.s.ll'3
The Court by its Order of 29 January, 1971 rejected South Africa's
request. The rejection implied that the Court did not consider that

there was a legal question pending between two or more states within
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Article 83 of its Rules.44

At the time of the Order of January 1971 the Court had not yet
given its Advisory Opinion (which was given on &une 21, 1971). It
is submitted that the Opinion did disclose a dispute of a conten=-
tious nature between South Africa and other states. This dispute
consisted of several questions: the legality of the resolutions

of the General Assembly and the Security Council; whether or not
South Africa had violated its obligations under the Mandate; the
survival of the Mandate and the legality of the termination of the
Mandate by the General Assembly. On all these questions South
Africa had views which conflicted with the viewé of the majority of
states of the United Nations, while the nature of the question pre-
sented to the Court could not be answered by it without pronouncing

on these questions directly or indirectly.

Under Article 68 of the Statute the Court should, in the exercise
of its advisory functions, be guided by the provisions of the
Statute applying to contentious cases to the extent that it recog-
nises them to be applicable. In view of this article, and in view
of Article 83 of the Rules as well as the contentious nature of
the question before the Court, it should have acceded to the South

ks

African request for a judge ad hoc.

The purpose of Article 68 of the Statute is to console the State

whose interests are affected in an advisory opinion that these
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interests will not be ignored. In such situations the Rules
recognise the right of a State to participate in advisory pro-
ceedings by appointing a judge ad hoc under Article 31 if the
Court does not already include upon the Bench a judge of that
State's nationality. This is the objective situation resulting
from Articles 68 and 31 of the Statute, Article 83 of the Rules
and the nature of the question before the Court. Indeed the
Court has the power to appoint a judge ad hoc even if Article

83 of its Rules is not invoked. But even when Article 83 of the
Rules is invoked, the Court has to consider whether the request
for advisory opinion relates to a legal question actually pending
between two or more states, not in case it should declare its lack
of jurisdiction, but in order to take that factor into account in
the procedure to be followed and with respect to the applicability
of the rules concerning judges ad hoc to be appointed under
Article 31 bf the Statute and generally, in the exercise of its dis-

cretion under Article 68 of its Statute.

For this reason a categorical finding by the Court that the ques-
tion submitted to it in 1971 clearly disclosed legal questions of
a contentious (i.e., justiciable) nature would not have negated its
Jurisdiction to give the Opinion, nor would such a finding have

affected the answer actually given by the Court.

On the other hand, by refusing a jﬁdge ad hoc the Court in effect

prejudged the question irremediably. It implied that there was no
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legal question within Article 83 of its Rules so that questions
such as whether a dispute existed, what it consisted of and who

the parties might be were all disposed of in limine litis. Yet

the Court, when delivering its Opinion in 1971, expressly stated
that it was making no specific finding as to the existence of a
disputeh6 =~ & question which it had already impliedly decided by

rejecting the South African request for a judge ad hoc.

In this respect the 1950 Advisory Opinion is interesting. The Court
came very close to admitting that there was a contentious issue,

but it nevertheless gave an Advisory Opinion. However the points

to note here are that the issue Was one between South Africa and

the General Assembly (which does not Possess international perso-
nality). Secondly, the relevant Question from the General Assembly
itself expressly requested the Court to Pronounce upon whether or
not South Africa had any international legal obligations., Thirdly
the General Assembly was lawfully authorised under the Charter to

request Advisory Opinions and had done 80 according to law.

So far attention has been focussed only on what might be called the
"negative" aspects of the I.C.J.'s advisory jurisdiction. It has
been seen how under the classical approach the presence of a Jjusti-

ciable issue as defined above renders the Court incompetent to

exercise advisory jurisdiction. It was also shown how this approach
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is now obsolete and does not serve as a useful guide in distin~

guishing between the two types of jurisdiction.

What then are the positive factors which confer\advisory juris=-
diction? The answer is, in part, provided by the 1971 Opinion
on Namibia. The Court held that it ought not in principle to
refuse to give an advisory opinion especially since under

Article 92 of the Charter it is the "principal judicial organ of
the United Nations".47 The Court held that so long as the matter
disclosed a '"legal qmes’c:i,on"L"8 the Court would feel free to give
an opinion even if in doing so it would have to make certain fact
findings and pronounce on legal issues upon whicﬁ different and

k9

opposing views existed.

The other factor is of course that only certain bodies have the
legal competence to move the I.C.J. to give an advisory opinion

under Article 96 of the Charter,

The principle of consent of an interested State is not per se
relevant in the exercise of advisory jurisdiction. It only becomes
incidentally relevant once a matter is determined by the Court to
be contentious ~ in which case the Court may, according to the dis-
cretion vested in it under Article 68 of its Statute, apply such
rules governing contentious proceedings as it deems applicable,
including those relating to the appointment of a judge ad hoc as

explained above.
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Finally, it should be noted that in advisory proceedings, even when
they relate to questions pending between States, there are no
"parties" in the sense in which States are parties in contentious
proceedings. However States or organisations can in advisory
proceedings provide the Court with information by means of written

50

or oral communications, However, decisions of the Court in

51

contentious proceedings are binding”™ and under Article 94 para-
graph 2 of the Charter the Security Council of the United Nations
can take cognisance of any non-compliance with a judgment., This
theoretically opens the way for steps to be taken by the Security
Council against the defaulting state under Chapter VI or Chapter

VII of the Charter. 2

On the other hand, advisory opinions are not endowed with binding

force either for the requesting organ or organisation, or for the

States and organisations which provide information. This does not
however mean that advisory opinions are of no legal force at all,

As held by Judge Moore, and approved by Judge Winiarski, in the

Peace Treaties Case: "if the opinions are treated as mere uttera-

nces and freely discarded, they will inevitably bring the Court

into disreputesse.

"(T)he Sourt must, in view of its high mission, attribute to them

great legal value and a moral authority."53

Indeed as far as the doctrinal authority of Advisory Opinions and
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judgments is concerned the pronouncement of the Court under

either must enjoy equal authority. As Judge Visscher has

observed:

"Dans le plan de leur autorit® doctrinale, il n'y a guére de

distinction a faire entre arréts et avis."54
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PART III

THE LEGAL SITUATION OBTAINING
UNDER THE CHARTER OF

THE UNITED NATIONS
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CHAPTER IX:

THE APPLICABILITY OF CHAPTER XII OF THE CHARTER

TO THE TERRITORY OF SOUTH-WEST AFRICA

I. Obligations under Chapter XII

In the 1950 Opinion on the International Status of South-West
Africa the I.C.J., dealing with the second question put to it
by the General Assembly, held that territories under Mandate
were not by the Charter automatically placed under the new
International Trusteeship System, which, according to Articles
75 and 77, applied only to territories placed thereunder

55

through Trusteeship Agreements.

It is proposed here to discuss the extent to which Chapter XII

of the Charter is applicable to the South-West Africa Mandate
and the nature of the Mandatory's obligations under Chapter XII.
The Court stated as indicated above that there was no automatic
substitution of the Trusteeship System to the Mandates after the
dissolution of the League of Nations. In discussing the applica-
bility of Chapter XII a critical evaluation will be made of the

I.C.J+'s handling of this issue in 1950.
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The Court held that Chapter XII was applicable to South-West
Africa only in so far as that territory could be placed under
the Trusteeship System of the United Nations.' The Court
construed the language of Article 75 and 77 as not imposing a
duty to place the territory under the Trusteeship System. The
Court drew attention to what was in its opiﬁian the permissive

wording of Article 75; "as may be placed thereunder".56

The Court also observed that a Trusteeship Agreement presuppo-
sed the consent of both parties, so that Article 77 paragraph
2 was construed by the Court as presupposing agreement not

only as to the particular terms of Trusteeship Agreements but
also as to which territories would be brought under the Trus-

teeship System.

Dealing with the argument that Article 80 paragraph 2 of the
Charter imposed on Mandatory States a duty to negotiate
Trusteeship Agreements, the Court held that there could be no
obligation to negotiate an agreement without an obligation to
conclude it.57 Paragraph 2 of Article 80 in the Court's
opinion merely stated that the first paragraph of the same
article should not be interpreted as a ground for delaying
the negotiation and conclusion of agreements for placing man-
dated territories under the Trusteeship System as provided

for in Article 77. The wording of Article 77 was however
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permissive and not compulsory on the question of Trusteeship
Agreements. For these reasomns the Court concluded that South
Africa was under no obligation to conclude a Trusteeship Agre-

ement in respect of the territory of South-West Africa.

There is however room for the contrary argument. It can be

argued that the more significant words of Articles 75 and 77

are imperative rather than permissive, so that South Africa

has an obligation to conclude a Trusteeship'Agreement. Arti-

cle 75 of the Charter says: "The United Nations shall establi—8
5

sh under its authority an international Trusteeship Systemeas. "

Article 77 says: "The Trusteeship System shall apply...."59

Judge De Visscher who dissented with the majority of the Court
in the 1950 Opinion, had similar views although he limited his
argument by holding that the provision of Chapter XII did not
impose an obligation on South Africa to conclude a Trusteeship
Agreement in the sense that it was free to accept or to refuse
the particular terms of a draft agreement.6o Judge De Visscher
held nevertheless that the provisions imposed an obligation

on South Africa to take part in negotiations in good faith

with a view to concluding an agreement.

Difficulties of interpretation have arisen over the word 'vo-

luntarily" which appears in Article 77 only in respect of



- 254 =

territories in category (c¢). The Court in 1950 dismissed the
argument which Judge Krylov, dissenting, appeared to support,
that this word, used only in category (c) of Article 77, showed
that the placing of other territories under Trusteeship was
compulsory. The Court was of the Opinion that the word '"volu-

ntarily" was added ex abundanti cautela and as a further assu-

rance of "freedom of initiative to states having territories

falling within that category".62

Judge De Visscher, while not accepting the argument rejected
by the majority Opinion, gave a different interpretation which
is at the same time a more convincing interprétation than that
of the majority. He construed the word to refer to the unila-
teral act of a state deciding to place a territory under the
Trusteeship System BEFORE concluding an agreement under Chap-
ter XII.63 He submits that "it would be distorting the
natural meaning of the word "voluntarily" and depriving it of
its signification in the context to treat it as an equivalent

of by agreement, thus making it a synonym to the terms 'by

means of Trusteeship Agreements' which appear at the beginning
of Article 77, or the terms 'a Subsequent agreement' in para-
graph 2 of the same article. The Trusteeship Agreement is a
condition common to the three categories of territories enume-

rated by Article 77... whereas... the voluntary decisione..
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in category (c¢), is a condition peculiar to the last category.
The decision precedes the a.greemen.i:."a+ In this way the term
"voluntarily" in category (c) showed that it was only the
conclusion of Trusteeship Agreements under category (c) of
Article 77 that was free from any pre-existing obligation, even
in the realm of negotiations; for there need never be any nego-
tiations at all in placing a territory in this category under
the Trusteeship System. In Judge De Visscher's opinion, the
absence of pre-existing obligations in respect of territories
falling under category (c) becomes understandable if that
category is compared with the other two categories in Article
77+ The territories under categories (a) and (b) reflected

an international element or an international interest in one
way or another: territories under category (a) were already
subject to an international regime while those under category
(b) had been won by the Allied Powers from defeated enemy
States. For this reason, Judge De Visscher maintains, terri-

tories under the latter two categories were "prima facie the

65

necessary objects of regulation by international agreement",
hence the obligation on Mandatory Powers to enter into nego-
tiations for the conclusion of Trusteeship Agreementse. Where-
as the position of territories in category (c¢) was different,

and for this reason complete freedom was, in his opinion, left

to states responsible for their administration to place them
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"voluntarily" under the Trusteeship System and "consequently
to consent to negotiations to that effect or to refuse to take

part in such negotiations".66

Does Judge De Visscher's argument imply the absence of pre-
existing obligations in the conclusion of Trusteeship Agree-
ments under category (c) ONLY if the territories in that
category have first been placed under the Trusteeship System?
It is submitted that he should not be so understood for he says
earlier: "The term 'voluntarily'... shows that it is only with
regard to territories in category (¢) that the conclusion of a
Trusteeship Agreement has been contemplated b& the Charter as
being free from any pre-existing obligation, even in the realm
of negotiations."67 This statement is not qualified or its
meaning restricted to instances where territories are "volunta-
rily" placed under the Trusteeship System before conclusion of
an agreement. Thus Judge De Visscher should be understood as
saying that states have no obligation either to negotiate or
conclude agreements in respect of territories administered by
them and falling in category (c) of Article 77. Such an obli-
gation arises under categories (a) and (b) only because terri-
tories under these two categories have an "international
element" (to use Judge De Visscher's words). If territories

under category (c) are ex hypothesi those territories not
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involving any international interest then the necessity for

international regulation and supervision becomes inapplicable.

This comparison between the differing interpretations to the
word "voluntarily" in Article 77(1)(c) given by the minority
/Opinion and by the dissenting Judge De Visscher has been made
’to lay the framework for the argument to be made below that
South Africa CAN be considered to be under an obligation to

conclude an agreement with the United Nations in respect of

South~-West Africa.

It is submitted that it is highly improbable that category

(¢), a category so obviously dissimilar in wording and there-
fore in meaning from categories (a) and (b), would have been
added to Article 77 without any purpose or as the Court in the
majority Opinion of 1950 would have it, '"out of an abundance of
caution".68 The imperative wording of Articles 75 and 77 (quo-
ted above) prevent South Africa, as a signatory to the Charter,
from refusing to engage in any form of dialogue with the United
Nations for the conclusion of a Trusteeéhip Agreement. Thus
states administering any of the territories mentioned in Arti-
cle 77 have an obligation to commence negotiations for the con-
clusion of Trusteeship Agreements UNLESS this obligation is
specifically waived or suspended by the Charter in respect of

any particular category or categories of territory. There
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is such a specific waiver in respect of category (¢) so that
the obligation does not apply to that category. But as the
territory of South-West Africa does not fall under category (c),
and as, in fact, it falls under category (a), the obligation of
the Mandatory to commence negotiations with the United Nations

for the conclusion of a Trusteeship Agreement continues,

Even Judge De Visscher's view that the Mandatory is under an
obligation to negotiate as opposed to "conclude'" an agreement
is open to challenge. He submits that certain words of Arti-
cles 75, 77 and 79 are permissive so that '"the Mandatory Power
(is) free to accept or t§ reject the terms of é proposed agree-

n69

ment. He thus views a Trusteeship Agreement as something
"proposed" by the United Nations unilaterally while the Man-
datory remains "free to accept or reject the terms" of the Agree-
ment., However a Trusteeship Agreement is not given '"ready-made"
to the Mandatory for its acceptance or rejection but is a pro-
duct of negotiation by both parties, and the end product is as
much a product of the United Nations as of the Mandatory. No
wonder, then, that Judge De V¥isscher is forced to reach the
conclusion that "it is impossible... to reconcile these per-
missive provisions (ie.e. of Articles 75, 77 and 79) with Arti-

cle 80 paragraph 2, and with the clear intent of the authors

of the Charter to substitute the Trusteeship System for the
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Mandates System...."7o

It is submitted that the distinction drawn by the majority
opinion and by Judge De Visscher between the negotiation of

an agreement and its conclusion would be meaningful if there
is an absence of obligation to negotiate; that given the obli-
gation to negotiate the distinction between negotiation and
conclusion is in practice more apparent than real. An obli-
gation to negotiate implies the good faith of both the parties
who must make reciprocal concessions in the interest of arri-
ving at a common agreement. Thus if there is an obligation to
"negotiate" (as Judge De Visscher himself held71) then both
parties must in good faith make concessions and arrive at some

reasonable compromise acceptable to both.

Moreover Article 80 paragraph (2) provides: "Paragraph 1 of
this Afrticle shall not be interpreted as giving grounds for

delay or postponement of the negotiation and comnclusion of agre-

ements for placing mandated territories under the Trusteeship

172 It will be seen that

System as provided for in Article 77.'
the paragraph does not refer to '"the negotiation" of agreements
only. Had this been the case there would have been some argu-
ments for the view that "negotiation'" does not mean '"conclu-

sion". It is reasonable to deduce from Article 80 that para-

graph 2 which mentions "the conclusion" in addition to '"the
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negotiation" had in view the end product of negotiation, i.e.

a concluded agreement..

This is particularly so in the South-West Africa dispute. The
opening of negotiations and their object in this case would be

only to apply principles forming part of a pre-established

international regime - the rules of which bound South Africa
as a Mandatory, as the I.C.J.'s unanimous decision in respect

75

of question (C) shows. The opening of these negotiations =
to implement a pre-existing international regime-was intended

to be the decisive step towards the conclusion of an agreement.

Thus Judge Krylov, dissenting, says: "In barring expressly the
possibility of postponing or delaying the negotiation and the
conclusion of Trusteeship Agreements, Article 80 paragraph 2,
implies the existence of a legal obligation to negotiate with

a view to concluding such agreements. Any other interpretation
would deprive Article 80 paragraph 2, of any meaning whatever,
which would be contrary to a well-established rule of interpre-

74

tation of international treaties."

Judge Alvarez, another dissenting judge, went a step further
than any other judge of the Court and asserted that ".... South
Africa is under a legal obligation not only to negotiate this
(i.e. Trusteeship) Agreement, but also to conclude it." He fur-

ther said: "This obligation derives from the spirit of the
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Charter which leaves no place for the future co-existence of
the Mandates System and the Trusteeship System. The latter
75

alone must existesee

As for the permissive wording of Articles 75 and 77, Judge
Alvarez argued that this could be used to support the argu-
ment that there is no obligation to conclude the agreement

76

as well as for the argument that such an obligation existse.

Judge De Visscher cited a case decided by the PeCeI.J. to
support his view that an obligation on the part of South Afri-
ca to negotiate did not involve an obligation to conclude an

agreement.

The case was the PeCel.J.'s Advisory Opinion on "Railway Tra-

ffic Between Lithuania and Poland (Railway Sector Landwardw-

Kaisiadorxs)"77 This case involved relations between Lithua-
nia and Poland. The Council of the League of Nations adopted
a resolution on December 10, 1927, which read in part as

follows: "The Council of the League of Nations

Declares that a state of war between two Members of the League j
is incompatible with the spirit and the letter of the Covenant,
by which Lithuania and Poland are bounde... (and)...s Reco-
mmends the two Governments to enter into direct negotiations

as soon as possible in order to establish such relations be-
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tween the two neighbouring states as will ensure 'the good

78

understanding between nations upon which peace depends'eess"

Poland took the view that this resolution accépted by both
governments established an obligation on Lithuania not only
to negotiate but also to conclude an agreement with Poland
for the re-opening of the Landwaréw-Kaisiadorys railway sec-

tor to traffic.

The P.CeleJes held that under the resolution the two govern-
ments must "not only enter into negotiations, but also

pursue them as far as possible, with a view to concluding
agreements...» But an obligation to negotiate does not imply
an obligation to reach an agreement...."79 so that Lithuania
was not under an obligation to conclude an agreement to

re-establish the railway sector in question.

Judge De Visscher cited the above dictum in support of the
arguments that South Africa was likewise not under an obliga-

tion to conclude a trusteeship agreement over South-West

Africae.

The above P.C.I.J. case does not however support Judge De
Visscher's argument since it is clearly distinguishable from
the South-West Africa case. The alleged obligation to con-

clude an agreement in the "Railway Traffic Case" was contained
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in a mere resolution of the Council of the League = whereas
the obligation in question in the South-West Africa case is
contained in an international treaty, namely the United
Nations Charter. A short digression is necessary to explain

the latter part of this proposition.

A. The Treaty~Making Power of the United Nations

It is necessary to distinguish between two juridical positions
resulting from the Charter: (a) That the terms of the Charter
constitute an agreement between each individual member of the
organisation on the one hand and the United Nations on the
other. This is assuming that the United Nations has interna-
tional personality and treaty-making power. The I.C.J. seems
to have supported this position in the case concerning the

"Reparation for Injuries Suffered in the Service of the United

Nations";BO and (b) That the terms of the Charter constitute
an international agreement between each United Nations Member
State and every other, on a bilateral as well as a multi-late-

ral basis,

For the purpose of holding that South Africa's obligation in

respect of South-West Africa is international in character

either position (a) or (b) above can provide an adequate juri-

dical basis for the argument. But when the discharge of that
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international obligation is considered it can be seen that

only position (a) above can serve as a proper legal foundation
since the obligation is to be discharged by executing an agree-
ment between South Africa and the United Nations. This is possi-

ble only if the United Nations has treaty-making powers.

In examining the legal basis of such a power it is necessary to
give a brief consideration to the treaty-making power of the
League of Nations. This question is of great significance in
view of the theory of the transmission of powers of the League

to the United Nationse

Assuming that the United Nations' General Assembly was not to
exercise a greater degree of supervision than that previously
exercised by the League,81 it could be be argued that if the
Mandates could not be classified as "treaties" between the
League and the Mandatories then there is no legal basis for
the argument that Mandates should now be replaced by Trustee-

ship Agreements between the United Nations and the remaining

Mandatories..

For the League to be able to be a "party" to the Mandate
Agreements it must have had legal personality - at least for

the purposes of the conclusion of the Mandate Agreements.

Wright describes three theories prevailing in the 1920's



- 265 =

regarding the legal nature of the League of Nations: (1) that
the League had no personality at all; (2) that the League was
a partnership or a purely contractual association; (3) that

the League was a corporation or a legal personality.82

After considering the weight of authority behind each theory
he concluded that the last theory was the most generally acce-
pted and he cites numerous authorities who supported this

theoryog3 Lending his own support to this theory Wright observes:

"The Covenant clearly gives the Council power to act for the
League in regard to Mandates; thus we may consider that the
confirmation and definition of the mandates by the Council made
the League, as a corporate personality, a party to these acts

along with the Principal Powers and the Mau'ldatc»r:i.es."sl+

This is quite consistent with the submissions made in Chapter
VI regarding the international status of Mandates. It was

there submitted that Mandates were international "treaties'" in
the usual sense of that term and that the Mandatory on the one
hand and the League on the other were parties to these treaties.
The Mandates could not have possessed an international status if
the League did not possess an international legal personality

at least for purposes of the conclusion of these agreements.

If the Mandate Agreements possessed an international status,
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and if the League had the corporate international personality to
conclude these Agreements, and if the United Nations was to have
inherited the supervisory powers of the League, the United
Nations must be deemed to havg the legal capacity to conclude
Trusteeship Agreements. If not, the entire Trusteeship System
envisaged by Chapter XII of the Charter of the United Natioms

collapses.

There are dicta of the I.C.J. to support the view that if the
United Nations has a power to do a certain act which act can
only be done on the international plane then it must be deemed
to have the international personality at leasf for the purposes
of doing the act in question. Referring to the United Nationms,

the I.C.J. in the "Reparation for Injuries Case," said that the

United Nations "... must be deemed to have those powers which,
though not expressly provided in the Charter, are conferred
upon it by necessary implication as being essential to the

performance of its duties.'"

In the "Certain Expenses Case' the I.C.J. held that the expe-

nses in question were validly incurred as they were within the
rurposes of the United Nations. 1In this way the Court found
that the United Nations could bind its Members on the interna-
tional plane by doing an act which is in pursuit of its law=-

fully authorised purposes. The Court said that if the United



- 267 =

Nations ",.. takes action which warrants the assertion that it
was appropriate for the fulfilment of one of the stated purpo-
ses of the United Nations, the presumption is K that such action
is not ultra vires the Organisation."86 In other words, if an
act of an Organisation is done in pursuit of one of the recog-
nised purposes of the Organisation it will be deemed to have
the legal competence or capacity to do the act in question.

The IT.C+Jes had affirmed this principle long before the "Certain

Expenses Case'" in 1949 in the '"Reparation for Injuries Case':

"Tt must be acknowledged that its (i.e. the United Nations!')
Members, by entrusting certain functions to if, with the atte-
ndant duties and responsibilities, have clothed it with the
competence required to enable those functions to be effectively

discharged."87

Using the same principle, as the creation of an international
Trusteeship System is clearly one of the lawfully authorised
purposes of the United Nations, it must be deemed to have the
requisite competence to carry out that purpose. In so far as
this purpose can only be pursued on the international plane and
because the complex of rights and duties thereunder cannot oper-

ate, to borrow the I.C.J.'s phrase in the "Injuries Case",

"except upon the international plane and as between parties
possessing international personality", the United Nations must

be regarded as possessing the requisite international capacity
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to implement the Trusteeship System.88

The foregoing clarifies the differences in the nature of the "obli-

gation" in the "Railway Traffic Case" decided by the Pe.CeI.J. in

1931 and the South-West Africa Case. The obiigation to conclude
a Trusteeship Agreement in the latter case is contained in an
international treaty between South Africa and the United Nations
as two distinct international personalities. Whereas the obliga-
tion" to negotiate in the former case was embodied in a mere reso=-
lution of an organ of the League. The practice of the United Na-
tions is that the resolutions of its organs are not generally
internationally binding except under certain carefully defined
circumstances. There is no reason for not extending this princi-
rle to resolutions of the organs of the League. In the "Rail-

way Traffic Case" the resolution concerned merely "recommended"

certain action - no-where under the Covenant could a recommenda-
tion of an organ of a League bind its Members, and ordinary usage

of the verb "to recommend" does not imply an obligation.

It is not surprising therefore that the P.C.I.J. in the above
case was not prepared to hold that the League's resolution of
December 10, 1927 imposed an obligation on Lithuania to negotia~
te and conclude an agreement with Poland for the re-establish-

ment of the railway.
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An alternative ground pleaded by Poland was Article 23(e) of the
Covenant. This Article provided:s "Subject to and in accordance
with the provisions of international conventions existing or

hereafter to be agreed upon, the Members of the League:

(e) will make provision to secure and maintain freedom of
communications and of transit and equitable treatment for the

commerce of all Members of the Leagu€....'"

Poland argued that the above article imposed an obligation on
Lithuania as a signatory to the Covenant, to conclude the agree-

ment in question with Poland.

Prima facie this serves as a very powerful argument in Poland's
favour. It was submitted earlier that the United Nations' Char-
ter can be regarded as an internatiomal treaty between each of
its Member States and the United Nations (as a separate interna-
tional person), and between each Member. The argument can be
extended to the League Covenant which can be regarded as an
international treaty between each individual member of the League

and the League itself and between every member of the League.
Yokt Toe Gourt neld Tnak even hrkticle 23(e) of The Covenant Aid

not impose an obligation on ILithuania to conclude the agreement

in question.89

Does the P.C.I.J.'s rejection of Poland's argument under Article



open this (i.e. the LandwarGw-Kaisiadorys railway) line".90

The P.CuI.J. was of course not directly concerned with the inter-
national character and status of the Covenant. However, its re je-

ction of the Polish érgument based on Article 23(e) of the Cove-

simultaneously between Lithuania and Poland, giving rise to inter-
national obligations. This is clearly Supported by the reason
’iven by the PsCeI.J. for rejecting the Polish argument. The

ourt said: "But it should be observed that Article 23(e) of the

t for States Members of the League of Nations - does not imply

ny specific obligations for these States to open any particular

. . 1
ines of commun1cat10n."9
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The use of the words "whatever may be the obligationswhich do
arise from it (i.e. the Covenant) for States Members of the Lea-
gue of Nations" is significant for it shows thét the Court was
not finding that Article 23(e) did not contain an international
agreement as contended by Poland. The reason for not holding
Lithuania under the obligation in question was because Article
23(e) did "not imply any specifie obligations for these States
to open any particular lines of communication", Indeed it is

Possible to draw the inference a contrario that had Article

23(e) been specific enough it would have sufflced to impose an

internatlonal obligation on Lithuania,

If the P.C.I.J, cannot be said to have rejected the view that

the Covenant was an international treaty, the argument that the

Charxter of tThe Vnited Welions is an international krealy emerges

unscathed.

Summarz

One may, in view of the foregoing, summarise the arguments so

far as follows: (1) South Africa, in view of the term "volu-

ntarily" in Article 77(1)(c) of the Charter of the United
Nations, is under an obligation to place the territory of South-

West Africa under the Trusteeship System as the territory falls

in category (a) of Article 77(1).
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(2) South Africa is in view of this and in view of Article 80
Paragraph 2 under an obligation not only to negotiate for a Trus-
teeship Agreement but also to conclude it.,

(3) South Africa, by virtue of its membership of the Uniteq
Nations, is a Party to an international treaty vis-a-vis the
United Nations and each of its Members.,

(4) As such South Africa's obligations are international in cha-
racter,

(5) Such a situation is to be distinguished from one where a
resolution of an organ of the United Nations (or of the League)
"recommends" a given course of action.

(6) The obligation in (4) above is always binding while that in
(5) above is not generally binding.

(7) The resolution of the League in the "Railway Traffic Case"

referred to "negotiations" only whereas Article 80 baragraph 2
of the Charter (the ultimate source of the obligation to conclude
a Trusteeship Agreement) refers to "the negotiation and conclu~
sion of agreements" so that whatever may be the arguments under
the above resolution, Article 80 must be regarded as envisaging
the end product of negotiation, namely, a concluded Trusteeship

\greement,

8) The "Railway Traffic Case" is distinguishable from the

outh-West Africa Case on the ground that Article 23(e) of the

Ovenant was not specifiec enough to impose particular obliga=-
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tions, whereas the Charter of the United Nations is quite speci-
fic in that it devotes an entire Chapter to the establishment of
the International Trusteeship System, while the articles of Chap-
ter XII of the Charter including Article 80 paragraphs 1 and 2
make constant reference to trusteeship agreements.,

(9) South Africa may be said to be under an international obli-
gation (a) to the United Nations and (b) to every Member State

of the United Nations to conclude a Trusteeship Agreement over
South-West Africa, while the source of that obligation is the

Charter of the United Nations.

Other lLegal Grounds Within Chapter XII and OQutside It For The

Obligation To Conclude a Trusteeship Agreement

It may be argued that the juridical link between South Africa's
obligation to account to the United Nations in respect of the
Territory of South-West Africa and its obligations under the old
regime created by the Mandate System is provided by Article 76
and Article 80 paragraph 2 of the Charter. Article 76 provides
in part that the "basic objectives of the trusteeship system
(are) in accordance with the Purposes of the United Nations laid

down in Article 1 of the present Charter...."

The Mandatory must therefore show its willingness to implement

Article 1 by entering into negotiations for the conclusion of a
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Trusteeship Agreement in respect of South-West Africa not only
because Article 76 expressly refers to Article 1 but also because
such an Agreement appears to be the most practicable means of

92

implementing the principle of self-determination”” affirmed in

Article 1 paragraph 2.

It might however be argued that Article 76 expressly links
Article 1 with ''the trusteeship system'" so that Article 1 is not
applicable to territories NOT placed under the trusteeship sys=-
tem; that since South-West Africa is not a territory subject to
the trusteeship system, Article 1 is not applicable in respect
of it so that South Africa is under no obligafion to implement

Article 1.

There are four arguments available to rebut this genre of argu-
ment, the first two are based within Chapter XII of the Charter
while the third and the fourth arguments are based outside Chap~-

ter XII and are independent of it.

Firstly, as shown in the previous section the obligation exists
independently of any Mandatory Power's willingness to place its
mandated territory under the Trusteeship System, and the refusal
of a Mandatory to do so constitutes a breach of an international
obligation. It is this type of breach which has resulted in
South-West Africa nof being brought under the trusteeship system.

South Africa cannot plead its own international delict either as
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a justification for the existing state of affairs or as a defence
against the argument made above concerning its obligations under
Article 1 via Article 76. It is a commonly accepted principle of
the principal legal systems of the world that one cannot plead
one's own wrongdoing as a defence to a charge against a particu~
lar act or situation resulting from that originally illegal act.
The P.C.I.J. affirmed a similar principle in its Advisory Opinion

on the "Jurisdiction of the Courts of Danzig", It held that a

State cannot avail itself of an objection which would amount to
a reliance on the non-fulfilment of an obligation imposed on it

'by an international engagement.93

Therefore, Article 76 still applies as does Article 1 and South
Africa is under an obligation to implement Article 1 through a

Trusteeship Agreement.

Secondly, Article 80 paragraph 1 provides in part that "nothing
in this Chapter shall be constrged in or of itself to alter in any
manner... the terms of existing international instruments to which
Members of the United Nations may respectively be parties." The
phrase "nothing in this Chaptert obviously includes all the pro-
visions of the Charter in general and, in this context, Article 76
in particular. The phrase '"the terms of existing international
instruments tp which Members of the United Nations may respectively

be parties" arguably includes the terms of the Mandate if the
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Mandate is deemed to be an "existing international instrument'.

The I.C.J. in its 1950 Opinion clearly regarded the South-West
Africa Mandate as an existing international instrument in answe-
ring question (a) of the General Assembly. This question has

ok

already been discussed in detail elsewhere and will not there-
fore be discussed here. It suffices to emphasise only the
following: (A) The Court in 1950 considered itself to have juri-
sdiction under Article 37 of its Statute since Article 80 para-
graph 1 of the Charter preserved Article 7 of the South-West
Africa Mandate from lapsing. (B) It will be noted that the ope-
ning words of Article 37 of the Statute of thé I.C.J. are "trea-

ty or convention in force" - a reference to valid international

treaties. Therefore, the I.C.J. could have validly exercised
jurisdiction in the 1950 Opinion only (1) if the Mandate was an
international treaty and (2) if the Mandate was still valid and
"in force!" within Article 37, and was an "an existing interna-

tional instrument" within Article 80 paragraph 1.

Thus as Article 80 paragraph 1 of the Charter provides that '"no-
thing in this Chapter shall... alter in any manner... the terms
of existing international instruments" to which United Nations
Members may be parties, it precludes South Africa, as a Member
of the United Nations that is a party to the Mandate - an exis-

ting international treaty95 - from arguing that Article 76 of the
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Charter renders inapplicable the provisions of Article 1 of the
Charter, This is because, in respect of South-West Africa, the
important parts of Article 1 are paragraphs 2 and 3 whose aims
coincide substantially with the humanitarian objectives of cer-
tain terms of the Mandate itself, notably the 2nd paragraph of
the Preamble making reference to Article 22 of the Covenant,
Article 2 and Article 5. A denial by South Africa of the
applicability of Article 1 of the Charter to South-West Africa
would also mean a denial of the applicability of the above terms
of the Mandate - which South Africa has always been precluded

- from doing by virtue of Article 80 paragraph 1 of the Charter.

Paragraph 2 of Article 1 of the Charter refers to the principle
of self-determination of peoples as one of the principles which
the United Nations shall strive to promote. ‘The corresponding
reference to a similar concept in the Mandate System is in
Article 22 of the Covenant referred to specifically by the
Preamble and in Article 2 of the Mandate. The philosophy be-
hind the "tutelage" created by Article 22 in respect of terri-
tories "inhabited by peoples not yet able to stand by them-
selves" was the preparation of these people for self-government

or self-determination.

Paragraph 3 of Article 1 of the Charter refers to the promotion

of human rights and fundamental freedoms for all without dis-
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tinction as to race, sex, language or religion. A similar idea
is reflected generally under Article 2 paragraph 2 of the Man-
date in the words '"the material and moral well-being ande.. so-
cial progress of the inhabitants'" which the Mandatory undertook
to promote. Further, Article 5 of the Mandate specifically
obliged South Africa to promote "freedom of conscience and the
free exercise of all forms of worship" while Article 22 paragraph
6 of the Covenant expressly refers to South-West Africa which the
Mandatory is to administer "subject to the safeguards above men-
tioned in the interests of the indigenous population" - the safe-
~ guards" being "the maintenance of public order and morals" and
the "freedom of conscience and religion" and "the prohibition of
abuses such as slave trade...." etc. referred to in Article 22

paragraph 5 of the Covenant.

Thus if the South-West Africa Mandate was an existing internatio=-
nal treaty then South Africa was under an obligation to observe
its terms. South Africa however has actually been in breach of
these terms. The basic illegality of its administration of the
territory was pointed out as early as in 1929: "The definite
purpose of the Union Government is to erect South-West Africa

into a fifth province of the Union which would mean definitely a
complete assimilation of native policy to that in the Union, which

now adopts the principle of colour bar excluding natives from
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skilled work. It is clear that such unification would run coun-
ter to the terms of the Mandate, and that strictly speaking it
should be possible only if the Mandated territory is first adva-
nced to the rank of freedon from‘mandate."96 The existence of
this breach makes the conclusion of the Trusteeship Agreement all

the more imperative.

It is therefore submitted by way of conclusion that, in view of
Article 80 paragraph 1 of the United Nations' Charter, South Afri-
ca could not deny the validity of the Mandate Agreement by invo-
king the dissolution the League of Nations. Nor could she deny
the international éharacter of the obligations‘thereunder. She
could not, further, deny the applicgbility of Article 1 of the
Charter via Article 76 to the mandate territory at least in so

far as Article 1 coincided with the terms the Mandate as shown

above.

It is now proposed to discuss the other two arguments based out-
side Chapter XII of the Charter for the view that South Africa is
under an obligation to conclude a Trusteeship Agreement., As a
member of the Organisation and as a signatory to its Charter,

South Africa has, as explained above, incurred an international
treaty obligation to observe its terms. South Africa is therefore,
independently of Chapter XII, bound to promote Article.1, or at

least, to do nothing to contravene the provisions thereunder. Not
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only has South Africa not promoted or implemented Article 1 in
relation South-West Africa, but, as explained above, has actively

breached it,

If the Mandatory were to reverse its policies in favourvof inde~
pendence and self-determination for South-West Africa there would
be compliance with Article 1 and there would then be no need for
a Trusteeship Agreement. In the absence of such a development
however, a Trusteeship Agreement is the only practical way of en-~
suring the development of the territory along the lines envisaged

by Article 1.

Judge Krylov, who dissented with the Majority of the Court in
1950, suggested that a "territory under Mandate need not necessa-
rily be placed under the Trusteeship System, because it may be
proclaimed independent (and this is the only other possibility)".
This supports the submission that if self-determination were gra=-
nted to South-West Africa there would be compliance with Article
1, displacing the need for a Trusteéship Agreement. Thus in the
absence of that only other possibility materialising, the obliga=-

tion to conclude a Trusteeship Agreement prevails..

Finally, South Africa can be said to be under a similar though
not identical obligation under another Chapter of the Charter,

namely, Chapter XI. Under this Chapter "Members of the United
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Nations which have or assume responsibilities for the administra-
tion of territories whose peoples have not yet attained a full
measure of self-government recognise the principle that the inte-
rests of the inhabitants of these territories are paramount, and
accept as a sacred trust the obligation to promote to the utmost
within the system of international peace and security established
by the present Charter, the well-being of the inhabitants of these
territories, and to this end:

(a) to ensure, with due respect for the culture of the peoples
concerned, their political, economic, social and educational adva-
ncement, their just treatment and their protection against abuses;
(b) to develop self-government, to take due account of the poli-
tical aspirations of the peoples, and to assist them in the pro-

gressive development of their free political institutions...«"97

Hans Kelsen, who is of the opinion that Mandate Agreements ceased
to be valid with the dissolution of the League, nevertheless
argues that only the section of the Charter dealing with non-
self-governing territories (i.e. Chapter XI) would be applicable

96

to a former Mandate not placed under trusteeship.

Indeed Premier Smuts after promising in 1946 to continue to sub-
mit reports to the United Nations proposed to send the first re-
port under Chapter XI of the Charter - particularly Article 73(e)?9

In this way, "since the Union had neither annexed South-Westi
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Africa nor placed it under the trusteeship system, South Afri-
ca presumed it had the same responsibilities which all United

01
Nations Members had regarding non-self-governing territories."

Chapter XI, particularly Article 77, refers to all non-self-
governing territories generally, including trust and mandated
territories. The wording of Article 73 is broad enough to
render itself available to such generalised application. The
relevant portion of Article 73 is "Members of the United
Nations which have or assume responsibilities for the adminis-
tration of territories whose peoples have not yet attained a
full measure of self-government...." The saﬁe article then
declares that these Members accept the "sacred trust" of deve-
loping these territories. This shows that mandate and trust
territories could not have been intended to be excluded from

the purview of Chapter XI.

Chapter XI therefore is another basis, independent of Chapter
XII, for South Africa's compulsory international accountability
over South-West Africa. This is despite the fact that it con-
tains no reference to the trusteeship system -~ which is not of
any consequence since the objectives of Chapter XI and the

trusteeship system under Chapter XII are substantially the same.

Contemporary realities of Southern African politics show that
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South Africa is not prepared voluntarily to discharge its inter-
national obligations over South-West Africa, and that the only
non-violent means of ensuring compliance by the Mandatory with the
principle of self-determination remains in obliging it to conclu-
de a Trusteeship Agreement over the territory. To hold otherwise
would be to support the status quo whereby the territory is in
practice neither under the Trusteeship nor the Mandate system

and is administered in circumstances that amount to a virtual
annexation of that territory into that of the Mandatory - a
situation patently inconsistent with the original objects of the

Mandate System.o2

The unlikelihood of South Africa's compliance with a call to con-
clude a Trusteeship Agreement cannot of course affect the legal

position.

Finally it is submitted that Chapter XI upholds the policy and
spirit, if not the letter, of the Mandate and Trusteeship system
and, if only for this reason, it can be regarded as a source of
the obligation to conclude a trusteeship agreement. In this
regard reference may be made to two authorities. The first is
the case of "The Blonde"03 where it was held that in any analysis
of the legal and constitutional basis of international instru-
ments the primary duty of the Court is to attend to the objects

and purposes of the document concerned and to avoid "a quibbling
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interpretation" and "a merely pedantic adherence to particular
words'" and "to discover and to give effect to all the beneficient
intentions" embodied in the instrument. The best way to give effe-
ct to the purposes of the Mandate for South-West Africa is to defi-
ne the formula for the fulfilment of the sacred trust in a trustee-

ship agreement.

Lee warns that if the words "a sacred trust of civilisation are
to be ignored then the mandatory system is a fraud from begin-
ning to end, and merely a new method of imposing imperialistic

. will upon subject people."04

If it was the policy of the Mandate System to prevent annexation
and the "imperialistic" domination of world Powers over weaker
nations there is a certain irony in the situation in which South
Africa finds itself especially when it is recalled that the imme-
diate source of the concept behind the Mandate System was the
brochure entitled, "The League of Nations - A Practical Sugges-
tion" by that soldier-Statesman of none other than South Africa

itself, General Jan Smuts.

The Implications of the Court's Answers to the First and Third

Questions in the 1950 Opinion

There are strong arguments for the view that in the light of
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the I.C.J.'s holding in respect of question (a), South Africa
does have an obligation to conclude a Trusteeship Agreement

over South-West Africa particularly since the Court, in answe-
ring the first question, relied on Article 80 paragraph 1 of the
Charter. This is examined below. The answer of the Court to
question (a) renders its answer to question (b) contradictory as

will be seen presently.

It will be recalled that under the first question, the Court's
answer was that South Africa had 2 types of international obli-
. gations, one corresponding to the "sacred trust of civilisation"
which survived the League's demise, and the other relating to
the "securities for the performance of this trust". The Court

had held that supervision was an essential part of the Mandate.:

05

System, so that the sacred trust of civilisation could be
effectively implemented. The ngcessity for supervision continued
despite the disappearance of the supervisory organ under the Man-
date System. In the Court's view Article 80 paragraph (1) con-
firmed this as it purported to safeguard '"not only the rights of
states but also the rights of the peoples of mandated territo-

06

ries until Trusteeship Agreements are concluded."

The underlined words show that the Court viewed the provisions

of Article 80 paragraph 1 as a transitional arrangement awaiting

07

the conclusion of Trusteeship Agreements.
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The Charter, including Article 80, was signed on 26 June, 1945.
The League of Nations still existed at this date. Before its
dissolution the trusteeship system and Article 80 could not be
implemented. As the states involved in the creation of the
United Nations and the dissolution of the League of Nations were
practically the same, it was possible to frame the Charter with

the forthcoming liquidation of the League in mind.

Article 80 could not be applied at once. It had no function
until the League was dissolved. The mandates were still exer-

. ¢ised on behalf of the League and until its dissolution they
could not be converted into trusteeship agreements, or come under
the supervision of the United Nations. However as the dissolu-
tion of the League was imminent, there was going to be a period
of inter-regnum - the time of dissolution of the League and the
conclusion of trusteeship agreements to give formal recognition
to the supervisory powers of the United Nations - when there was
going to be a certain amount of uncertainty regarding the juridi-
cal standing of the Mandatories and the status of their territo-
ries. It was envisaged that eventually the Mandates would lapse.
For this reason Article 80 instituted the transitional regime
whereby the rights of States and peoples under the then existing
international instruments were to be preserved until the trustee-

ship agreements were concluded. This had the dual purpose of
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eliminating any potential uncertainties of the nature mentioned
above and at the same time preserving the life of the Mandates

until the trusteeship agreements were concluded.

Article 80 paragraph 1 uses the words "until such (trusteeship)
agreements have been concluded", Thus Article 80 was to be
applicable after the dissolution of the League and until the
conclusion of such agreements; and it was not applicable, in

relation to the Mandates, after the conclusion of the agreements.

To deny the correctness of the above interpretation or to con-
tend that with the dissolution of the League the Mandates lapsed
together with the obligations of the Mandatories would be to de-
prive the article of all practical meaning. A method of inter-
pretation is surely unacceptable if it leads to the conclusion
that an entire article in the Charter is totally pointless,
Indeed Field Marshall Smuts, the Prime Minister of the Union of
South Africa replied to a question put to him on the meaning of

paragraph 2 of Article 80 by saying:

"That was to prevent a situation where the Mandatory says: 'I
do not want to make an agreement at all's, He takes this posi-
tion, that the League of Nations having disappeared we are now

free, that we can do what we like."o8
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In the transitional period South Africa was internationally res-
ponsible for its mandate. Its obligation to submit to the super-
vision of the General Assembly does not appear to be viewed by
the Court as a temporary feature but rather, the Court regarded
the General Assembly as having permanently succeeded the League
Council in matters of supervision of mandated and trust territo=-
ries. This was the new form of "security for the trust" concei-

ved by the Court.

However if the essence of the new system was to preserve the
international obligations of the Mandatory from lapsing and if
supervision by the General Assembly was to be a bermanent feature
of this new system, and if the effect of Article 80 paragraph 1
was to be of a transitional nature only as the Court itself seems

09

to imply, then there exists a logical necessity that the obliga=-
tions of the Mandatory be incorporated in a new instrument between
itself and the United Nations. This is a fortiori so when it is

realised that the new supervisory authority is an organ of the

United Nations.

Such an instrument would place the Mandatory's obligations on a
much more solid foundation instead of basing these obligations
solely on the rather nebulous concept of '"the survival of a

sacred trust of civilisation''.

The Court was prepared to take the bold step of substituting the
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General Assembly of the United Nations with authority to super-
vise the administration of Mandated territories in place of the
Council of the League. This substitution, it is submitted, can
be justified on sound legal principles. After the defeat of
Germany and the signing of the Treaty of Versailles, it was ori-
ginally the Supreme Council of the Allies which actually con-
ferred Mandates. This happened even before the League of Nations
was created. The highest international authority at that time
was the Supreme Council of the Allied and Associated Powers. Yet
all the Mandatories agreed to exercise their respective Mandates
| in the name of the League. The lLeague's authority to supervise
Mandates was never challenged as that was the new international
authority which had succeeded the Supreme Council. For this rea-
son, it is submitted, the United Nations is the highest interna-
tional legal authority succeeding the League which must therefore
be deemed to have taken over the functions of the League in just
the same way as the League took over the functions of the Supreme

Council of the Allies.

It will further be recalled that Bentwich's opinion is that the
Mandatory has a "dual Mandate' - on behalf of the inhabitants
of the territory and on behalf of the "International Society".10

The trust on behalf of the latter, if not the former, survives

to this date no matter how many times the formal structure of
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the institution where the International Society is represented
changes. Therefore the demise of the Supreme Council of the
Allies and later of the League could not affecf the internatio-
nal responsibilities of the Mandatories to the International

Society as presently constituted.

The I«C.Je, in the 1950 Opinion, arrived at a similar conclu-
sion but for the following reason: "It cannot be admitted that
the obligation to submit to supervision has disappeared merely
because the supervisory organ has ceased to exist, when the
United Nations has another international organ -performing simi=-

lar, though not identical, supervisory functions."11

This is clearly an assertion that the United Nations as a succe-
ssor to the League had overall responsibility for such supervi-
sion while one of its organs, the General Assembly, was to have
particular authority to supervise. Having come this far it
would have been a comparatively insignificant step for the Court
to hold that the Mandatory had an obligation to conclude a Trus-

teeship Agreement with the United Nations. The Court said:

"It may (thus) be concluded that it was expected that the manda-
tory States would follow the normal course indicated by the Char-
ter, namely, conclude Trusteeship Agreements. The Court is, how-

ever, unable to deduce from these general considerations any legal
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obligations for mandatory States to conclude or to negotiate
such agreements. It is not for the Court to pronounce on the
political or moral duties which these considerations may invo-

lve."12

Against this, the words of Judge De Visscher are partinent: "I
cannot readily believe that the authors of the Charter would have
warned the mandatory powers, by means of an express and particu-
larly emphatic provision, that the negotiation and conclusion of
Trusteeship Agreements could not, by reason of the status quo
temporarily guaranteedunder Article 80 paragraph 1, 'give grounds
for delay or postponement' if the scope of this provision amou-
nted simply to the expression of an expectation or, at the most,
of a wish or an advice. The terms of Article 80, paragraph 2,

do not favour this interpretation."13

However despite the Court's unwillingness "to pronounce on (the)
political or moral duties" of South Africa it in fact, while
answering the first question, did exactly what it professed it

would not do when it answered the second question.

In answering the first question the Court held that the "raison
d'étre and original object'" of the sacred trust remained des-
pite the disappearance of the League. This is a clear departure
from the narrow legalistic approach advocated by the Court in

answering the second question. South Africa, according to the
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Court continued to have international obligations since the ori-
éinal object of the Mandate remained unfulfilled. In declaring
this the Court was attempting to give precedence to the policy
and spirit of the Mandate in view of the changed circumstances
of the international political situation after the war. An

even more radical departure was the substitution of the General
Assembly for the Council of the League on the ground that "the
necessity for supervision continues to exist despite the dis-v
appearance of the supervisory organ under the Mandate System".14
The Court even cited Article 80 paragraph 1 in support although
this Article makes no reference to the supervision of mandated

territories by the United Nations.15

It is therefore submitted that, in the answer to the second gques-
tion, a holding by the Court that South Africa was under an obli-
gation to conclude a Trusteeship Agreement with the United Nations
would have been no more a "political" decision than was its

answer to the first question that South Africa's international
obligations continued because the purpose of the sacred trust had
to be fulfilled and that South Africa was under an obligation to
submit to the supervision of the General Assembly since there

was a '"necessity" for such supervision,

Judge Fitzmaurice of the I.C.J., in his powerful dissenting opi-

nion in the 1971 Case on South-West Africa, held that it was a
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non sequitur to hold on the one hand that the General Assembly

inherited the League Council's supervisory functions but that the
Mandatory (South Africa) was under no obligation to conclude a

Trusteeship Agreement on the other hand.

"It (i.e. the above holding) was tantamount to saying that altho-
ugh (as the Court found later in the same Opinioneee..) mandato-
ries were not obliged to place their mandated territories under
trusteeship, yet for all practical purposes they had to accept
United Nations supervision Jjust the same whether or not they had

- placed the territories under trusteeship, Thié does not make
sense. The result was that in effect the Court cancelled out its
own finding that trusteeship was not obligatorye.... The absence
of any legal obligation to place mandated territories under trust-
eeship implied a fortiori, as a necessary implication, the absence
of any legal obligation to accept United Nations supervision in

respect of Mandates, or the one would be defeated by the other."16

Judge Fitzmaurice's argument is however at the other extreme: In
his opinion not only did South Africa not have an obligation to
conclude a trusteeship agreement, there was also no devolution of
supervisory powers from the League to the United Nations. This
argument is inconsistent with the contention of the present wri-
ter that South Africa is under an obligation to conclude a Trus-

teeship Agreement with the United Nations by reason of the fact

chat the Uniteq Nations inheriteq the Powers of the League in
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relation to the supervision of Mandates. But Judge Fitzmaurice's
argument shows that the decisions of the I.C.J. in 195C on these
two questions are contradictory from either point of view. The
decision should have been EITHER that the United Nations did not
inherit the supervisory powers of the League so that South Africa
was under no obligation to conclude a Trusteeship Agreement OR
that the United Nations inherited the supervisory powers of the
League making the conclusion of a Truéteeship Agreement between
South Africa and the United Nations obligatory. Since the I.C.J.
found that the General Assembly did inherit the supervisory powers
of the League it should also have found the Mandatory under an

obligation to conclude the agreement.

This would have been quite consistent with the declaration of a
delegate of South Africa itself at Geneva in 1946, made in rela-
tion to the Mandatory's proposal to incorporate the territory of
South~West Africa into the territory of the Union. The delegate
pledged that pending consideration of the proposal (which was
eventually rejected) South Africa would in the meantime "... co=-
ntinue to administer the territory scrupulously in accordance with
the obligations of the mandate, for the advancement and promotion
of the interests of the inhabitants, as she has done during the
past six years when meetings of the Mandates Commission could not
be held." The delegate further declared: "The disappearance of

(the) organs of the League concerned with the supervision of
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mandates, primarily the Mandates Commission and the League Cou-
ncil, will necessarily preclude complete compliance with the
letter of the Mandate. The Union Government will nevertheless
regard the dissolution of the lLeague as in no way dimihiéhihg
its obligations under the Mandate, which it will continue to dis=
charge withessseseos full and proper appreciation of its respo~

nsibilities until such time as other arrangements are agreed upon

concerning the future status of the terx':i.tory."1‘7

The statement shows firstly that South Africa was of the view
that, firstly, it would honour its obligations without supervi-
.sion (of the Mandates Commission); secondly that the League's
dissolution would not "diminish" its responsibilities regarding |
the Mandate and thirdly that it would conclude "othe: arrange- ‘
ments" concerning the territory after the dissolution of the Lea-

18 _:

Bue.

When considering the competence of South Africa to modify the
international status of South-West Africa the Court held that the
former had no power to modify the status of the territory because
the status was a product of international rules regulating rights,
powers and obligations relating to the administration of the
territory and supervision of that administration as embodied in

Article 22 of the League Covenant and in the Mandate itself.19

Article 7 of the Mandate, the Court pointed out, required the




consent of the Council for the modification of the terms of the
Mandate. South Africa therefore, in the Court's opinion, could
not unilaterally modify the international status of South-West

Africa,

The Court then went on to hold that the competence to modify the
status of the territory lay in the General Assembly as this was
the new supervisory organ. Under Article 7 of the Mandate it was
the supervisory organ which had power to authorise modification
of the terms of the Mandate. As the powers of supervision now
belonged to the General Assembly that organ must, the Court held,
also have the power to alter the terms of the ﬁandate, especially
since under Articles 79 and 85 of the Charter Trusteeship
Agreements have to be approved by the General Assembly which also
had the authority to approve alterations or amendments of Trus-

teeship Agreements.ao

It is submitted that if it is an organ of the United Nations that
is to have the final word on the modification of the terms of the
Mandate and indeed the international status of the Territory
itself, the need for embodying this in an agreement is all the more
imperative and it serves as another argument in support of the view
that South Africa is under an obligation to conclude an agreement

with the United Nations,

The United Nations was obviously intended to have effective con-
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trol over the Trusteeship System and it was to this end (as the
Court held) that the General Assembly was not only to have the
power to supervise and receive annual reports but also to have
final power in any question relating to the alteration of the
terms of the Mandate or the international status of the terri-
tory. To paraphrase Judge De Visscher's view, the Charter had
created an international regime which would nevef have had more
than a theoretical existence if Mandatory Powers considered
themselves under no obligation to convert their Mandates into

Trusteeship Agreement.21

Judge De Visscher makes the following comment on Article 80 para-

graph 2:

"What Article 80, paragraph 2 intended to prevent was that a man-
datory Power, while invoking on the one hand the disappearance of
the League of Nations, should refuse on the other hand to recog=-
nise the United Nations or to consider submitting itself to the

only regime contemplated in the Charter, namely, the Trusteeship

System".22

This again confirms the submission made above that the source of
the obligation to conclude trusteeship agreements is Article 80

of the Charter of the United Nations.
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CHAPTER X

THE SUPERVISORY POWERS OF THE GENERAL ASSEMBLY

Whereas the previous Chapter focussed attention on the obligation
of Mandatories to conclude Trusteeship Agreements the central
theme of the present Chapter is the nature of the supervision of
the General Assembly itself. The degree of similarity between
the supervision of the League and of the United Nations and the
extent to which they differ is discussed first. The relevance to
the Charter of the Unanimity Rule in the Covenant is discussed
next. The third and fourth questions respectiﬁely discuss the
legal implications of the termination of the Mandate for South-
West Africa by the General Assembly and its effect on the status

of the territory.

The Nature of Supervision of the United Nations

The general consensus between the Members of the League at the time
of its dissolution - as evidenced by its resolution of April 18,
1946 - that the United Nations was intended to inherit the super-
visory functions of the League, the declaration by the South
African delegate in the same year at Geneva that South Africa

would regard the dissolution of the League '"as in no way dimini-

shing its obligations under the mandates...", the fact that Arti-
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cle 80 paragraph 1 preserved the Mandate for South-West Africa
from lapsing, the wide powers of the General Assembly under the
Charter (particularly under Articles 10 and 14), and its powers in
respect of the Trusteeship System whose objectives are basically
the same as those of the Mandate System, and, finally, the fact
that the Mandate System did not die with the League so that its
essential feature - the need for international supervision - con-
tinues to exist: all these considerations lead to the conclusion
that although neither the letter of the Covenant nor of the Char-
ter provides for succession of the United Nations to the League,
the spirit of the Covenant and the Charter (in the light of the
above considerations) requires a creative interpretation of the
Charter in a manner which makes it possible for the General
Assembly to inherit in full the Powers of the League Council at

least in so far as the supervision of Mandates is concerned. It

is further submitted that in addition to such inherited powers

the United Nations has also acquired such additional powers (not
possessed by the League) in so far as such new powers are contai-
ned in the Charter. Each Mandatory can be deemed to have confe-
rred such additional powers on the United Nations by the process =
not unlike a novation of a previous international agreement, in
this case, the Covenant - of becoming a signatory to the Charter,

the new international agreement.

The question of the degree of supervision to be exercised by the
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General Assembly under a Trusteeship Agreement incorporating a
former Mandated territory has provoked great controversy within

the United Nations and outside.

The I.C.J. held in answer to the first question in the Advisory
Opinion of 1950 that although the General Assembly is the new
supervisory organ the degree of supervision to be exercised by it
should not exceed that which applied under the Mandates System
and should conform as far as possible to the procedure followed

by the Council of the League.a3

.Prima facie this presents no difficulty if the above submission
concerning the additional powers of the United Nations is ignored
,for the time being. Thus assuming that the degree of supervision
of the United Nations is not to exceed that of the League, the
extent of supervision of the General Assembly under a Trusteeship
Agreement can be mutually settled between the parties concerned,
with the General Assembly exercising the necessary self-restraint
in dilimiting its supervisory role so that its supervision is in
accordance with the prescriptions of the 1950 Opinion. If the
parties cannot agree on this matter, it would be one fit for sub-
mission to the I.CsJ. for an authoritative Opinion. The General
Assembly has the competence to invoke the advisory jurisdiction
of the I.C.J. and can therefore formally table a question before

the Court stating the precise nature of the disagreement..
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Alternatively, it is submitted that there are good reasons for
the argument that the I.C.J.'s stipulation that the degree of
supervision of the United Nations should not exceed that exerci-
sed by the League was unwarranted. This stipulation, juxtapo-
sed with the requirement made simultaneously by the Court that
the procedure to be followed by the United Nations in dischar-
ging its supervisory functions should conform "as far as possi-
ble" to that followed by the League, is contradictory. If the
Covenant of the League is to be strictly interpreted the pro-
cedure of the League's supervision was based on the principle of
unanimity and, in most cases, the Council and the Permanent
Mandates Commission depended heavily on the good~will and co-
operation of the Mandatory.24 As will be seen below, the pri-
nciple of unanimity underwent a de facto amendment in so far as,
in practice, it was not insisted upon by the Mandatory in ma-
tters concerning the League's supervisory powers. Such a waiver
did not however affect the theoretical position as laid down by
the unanimous voting rule under Article & paragraph 5 of the
Covenant. Thus, as a matter of law, the Mandatory had the

right to prevent the League from adopting methods of supervision

which it considered unacceptable.

In contrast to this, the voting procedure of the General Asse-
mbly, as defined by Article 18, does not require unanimity but

only a simple or two-thirds majority. Even if a two-thirds
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majority is used this would effectively prevent the Mandatory
from barring General Assembly resolutions or recommendations

which it considers unacceptable.

In this sense the degree of supervision of the General Assembly
must necessarily exceed that of the League since the General
Assembly cannot, in contravention of Article 18 of the Charter,

introduce the unanimity rule in supervising trust territories.

The argument that by voting on a two-thirds majority the Gene-
ral Assembly is conforming "as far as possible' to the proce-
dure of the League is not of any consequence. because the degree
of supervision of the United Nations will be greater than that
of the League as the two organisations had different voting

procedures.

Apart from the voting procedures of the United Nations' General
Assembly and of the United Nations' Trusteeship Council25 the
latter body possesses certain characteristics which disti-
nguish it from the supervisory organs of the League and which
could render its supervision more rigorous. Under Article 87
paragraph C the Council can, at the instance of the General
Assembly, exeréise a right to make periodic visitations to
trust territories -~ including those former mandate territories
brought under the new system. This right was not possessed

by any of the supervisory organs of the League. Further, no
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member of the United Nations adﬁinistering a trust territory can
deny such a right for it is an example of an EQQEEESEEE super-
vVisory power conferred to the United Nations and recognised by
each Member by virtue of its signature to the Charter. Another
difference is that the Permanent Mandates Commission of the
League was composed of experts with knowledge on colonial ques=-
tions and administration, whereas the Trusteeship Council
consists of representatives of states which often gives it a
political complexion.26 It further enjoys a much more impor-
tant place in the Charter than did the Mandates Commission in
the Covenant. Thisg is the natural result of tﬁe new develop-~
ments within the United Nations, increasing the importance in
international affairs of underdeveloped angd non-self-governing

territories,

The table below illustrates the eéssential difference between
the nature of supervision of the League and of the United

Nations.

For these reasons the I.CeJe's two stipulations that the
degree of supervision of the Uniteq Nations must not exceed
that of the League and that at the same time the brocedure of
United Nations supervision need only conform with that of the

League "as far as Possible" are contradictory.z7
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The better view is therefore that the General Assembly is per-
mitted to exercise in full the powers of supervision as defined
in Chapter XIII of the Charter - particularly in Articles 87 and
88 - even if the degree of supervision - sometimes exceeds that

of the League. The source of the obligation to accept the super-

vision of the General Assembly is each Member's signature to the
Charter, the survival of the Mandate, the terms of the Charter -
especially Article 80, as well as the necessity of interpreting
the Charter in conjunction with the Covenant so as to give effect

to the spirit of both documents as explained above.,

.By way of summary, it is submit#ed that there wéuld be nothing
novel in the proposition that the Mandatory's voluntary signature
to the Charter must also in these circumstances signify its
acceptance of the new supervisory functions of the United Nations

as defined by the Charter. The signature operates as an estoppel

against a denial of the supervisory powers of the United Nations

on the ground that they are more onerous than that of the League.
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2
TRASTED WITH THAT OF THE UNITED NATIONS

visory Body.

reports of subsi-
diary organs and
making of recomme-
ndations. No right
of visitation in
mandated territory.
Power to receive
petitions generally
acknowledged
although never
exercised.,

International League of United
Organisation Nations Nations
I. Report receiving Council of League General
or Supervisory Assembly
Body:
II. Numbers of same: Small (between 9 Potentially
and 13) and inclu- unlimited.
ded the then In 1946 there
bpermanent members were between 50
of which three and 60. In 1974
were Mandatories. there are over
125 members. Nu-
mber still growing.
III. Voting Rule: in Unanimity, inclu- Two-thirds majo-
: Supervisory Organ ding Vote of Man- rity. Sometimes
. datory. a simple majority
suffices,
Iv. Functions of Super- Acceptance of Consideration

of Reports and
petitions. Right
of periodic visi-
tation to trust
territory. Consi-
deration of annual
report of adminis-
tering authority
on political, eco-
nomic, social,
educational adva-
ncement of trust
territory,.
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International League of g:t::is
Organisation. Nations
Ve Attitude and Sympathetic to Unsy@pa-
approach of Mandatories. Not thetic to
Advisory Body. over-political Manéa-
tories -
highly
political.
VI. Advisory Sub-organ Permanent Mandates Trustee- '
Commission, ship Council.
Committee of
the Assembly
or "subgi-
diary organt
set up under
Article 22 of
Charter,
VII. Composition of Experts acting Representa-
Advisory Organ, in personal capa~ tives of
city, not as governmentsg,
representatives
of governments,
[II. Functionsg of Advisory Consideration of Consideration
Organ. Reports in close of Reports ang
collaboration with betitionsg.

Mandatory, No right
of visitation,
Power to receive
petitions, See Iv.

Right of vigji-
tation, Organ
can make detg-
iled enquiry

on political,
economic,
social and
educational
advancement of
trust territory
and can require
report in
writing from
administering
authority,
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International League of United

Organisation. Nations Nations
IX. Aim of Supervisory Good admini- Earliest

Organ or Sub~organ, stration of possible

mandated
territory.

bringing about
of indepe-
ndence to the
territory.
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The Relevance of the Unanimity Rule of the Covenant of the

League of Nations

There is what might seem at first glance a powerful argument
against any transmission of powers to the United Nations in
respect of mandates., It ig based on the unanimity rule which

operated in respect of decisions of the Council of the League

of Nations,

at the meeting,n

he argument ig that by virtue of these bProvisions g right

f veto was conferred on the mandatories, depriving the League

f any supervisory rights which were to be
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make it obligatory on United Nations Members to accept all

methods of supervision of the United Nations,

The argument goes to the very core of the controversy between
South Africa and the United Nations. If it is valid South

Africa does not have any obligations to bring the territory of
South=West Africa under the Trusteeship System if it considers

that supervision thereunder is unacceptable to it, nor does any
other provision of the Charter apply to the territory except to

the extent recognised by South Africa, while the termination of the
Mandate by the Genmeral Assembly, if not accepted by the Mandatory,

is a nullity ab initio.

The South Africa Government first raised the unanimity rule of the
Covenant in 1954 before the Committee on South-West Ai:rica29 and
before the General Assembly of the United Nations which, in October
1954, requested an Advisory Opinion from the I.C.J. on the voting
Procedure on questions relating to South-West Africa, in particular
on the question whether the application of Article 18 baragraph 2
of the Charter was in conformity with the 1950 Opinion and as to

the voting procedure which the General Assembly should follow,

'he Court was requested by the General Assembly if the follo~
ing rule on voting procedure decided by it in October 195430 was

L correct interpretation of the 1950 Opinion:
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"Decisions of the General Assembly on questions relating to
reports and petitions concerning the territory of South-West
Africa shall be regarded as important questions within the mea-
ning of Article 18, paragraph 2, of the Charter of the United

Nations."

The I.C.J. was requested to give an Advisory Opinion on this
question in the light of the pronouncement by the Court in 1950
that "the degree of supervision to be/exercised by the General
Assembly should not... exceed that which applied under the Manda-
tes System, and should conform as far as possible to the proce-
dure followed in this respect by the Council of the League of

Nations."31

The Court delivered its Opinion in 1955,32 and held that the
General Assembly had the power to take decisions regarding man-
dates by a two-thirds majority of Members present and voting
despite the unanimity rule in the League: "... (T) he Court finds
that the statement in the Opinion of July 11th, 1950, that 'The
degree of supervision to be exercised by the General Assembly
should not therefore exceed that which applied under the Mandates
System', must be interpreted as relating to substantive matters,
and as not including or relating to the system of voting followed

by the Council of the League of Nations."33



The contention that there was incompatibility between the voting
procedure contemplated by the General Assembly and the unanimity
rule was impliedly rejected. The Court did however say: "In view
of the finding of the Court that the statement in the Opinion of
1950 that 'The degree of supervision to be exercised by the General
Assembly should not therefore exceed that which applied under the
Mandates System' does not include or relate to the system of voting,
it is unnecessary to deal with the issues raised by these conten-
tions or to examine the extent and scope of the operation of the

rule of unanimity under the Covenant of the League of Nations."Bh

Ingenious as this interpretation based on a distinction between
"procedure" and "substance' may be, it can lead to only one con~
clusion: The unanimity rule of the League Council did not apply in

the General Assembly,

When the Court proceeded to consider itsvstatement of 1950 that the
supervision of the General Assembly "should conform as far as
possible to the procedure followed in this respect by the Council of
the League of Nations" the Court observed: "The constitution of an
organ usually prescribes the method of voting by which the organ
arrives at its decisions. The voting system is related to the com-
position and functions of the organ. It forms one of the charac~
teristics of the constitution of the organ. Taking decisions by a
two-thirds majority vote or by a simple majority vote is one of the

distinguishing features of the General Assembly, while the unanimity
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rule was one of the distinguishing features of the Council of the
League of Nations., These two systems are characteristic of two
different organs, and one system cannot be substituted for the

other without constitutional amendment."35

This is not a sufficiently persuasive argument and in reality begs
the question., If the General Assembly in so characteristically
different from the Council of the League on voting procedure, it

should follow that the General Assembly is disqualified from

exercising the Supervisory powers of the Council. It was not
surprising therefore that the Court felt obliged to admit that
"eee the question of conformity of the voting system of the
General Assembly with that of the Council of the League of Nations

presents insurmountable difficulties of a juridical naturea"36

The difference between the voting procedure of the two organs can-
not per se justify the use of a procedure different from that
which South Africa is presumed to have agreed to under the League

Covenant,

Thus the argument based on the different voting procedures is not
only inconsistent with the Court's own holding implied from its
argument based on "procedure'" ang "substance," (i.e, that there
Was no incompatibility between the voting procedure of the General
Assembly and the unanimity rule) but it also wrongly presumes that

Lhe unanimity rule applied even when the League Council exercised
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its supervisory powers.,

There is therefore a double-contradiction. For this reason it
would be appropriate at this juncture to examine why the pre-
sumption that the unanimity rule applied when the Council of

the League exercised its supervisory powers is incorrect,

To begin with there are certain dicta in the above-mentioned 1962
and 1966 Judgments of the I.C.J. on South~West Africa which indi-
cate that within the framework of the League at least the

unanimity rule was applicable to the Mandates.38

The 1966 Judgment affirmed that in view of the unanimity rule "the
Council had no means of impesing its views on the mandatory" and
that "in relation to the 'conduct! provisionng... it was never
the intention that the Council should be able to impose its views.
on the various mandatories." "pg regards the possibility that a
mandatory might be acting contrary not only to the views of the
rest of the Council but to the Mandate itself, the risk of this

was evidently taken with open eyes...."ho

As Judge De Castro has pointed out, these dicta imply that the
unanimity rule is not merely a rule of voting procedure but it
"touches the very essence of Mandates"hl 80 that its implications

should be examined in full,

The suggestion that the League was powerless over infractions of
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mandates is inadmissible. It is contrary to a fundamental princi-
ple of the Mandate System for it negates the "securities for the
performance of the trust" envisaged by Article 22 of the Covenant,
It has been constantly emphasised above that supervision by the
League was essential to the operation of the Mandate System and

it was this factor which distinguished this System from the pre-
vious attempts at international administration. This argument is

further inconsistent with the principle memo judex in sua causa,

Judge De castro has also expressed his disagreement with the con-
clusion that the League was powerless in its supervision of Mandag=-
tese He distinguishes between the capacity of Mandatory and Member

of the League: '"The relation between a mandatory and the Council

1s not the same as that between Member of the League and the

. 43 ,
ouncil, " The suggestion is that the Unanimity rule Was inope=-

tive as between the League and Mandatory qua the administering

thority, whereas the rule applied Normally in all dealings

tween the League and egch Member of the League in that and no

her capacity,

ica)ess is not o relation of equality inter 8equales, but ope of

ordination in the field of Mandates," He adds: "The Mandatory

not play two different ang inconsistent parts. It cannot enjoy
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. Ly
of veto, and evade its obligations as mandatory."

The Rule in Article 4 and 5 of the League Covenant arose out of
the historical circumstances peculiar to the tiﬁe of the drafting
of the Covenant. It was designed to protect the sovereignty of
all states and to avoid any situations in which bigger states
would be able to impose their decisions on the smaller and weaker

k5

states, Thus in all questions not involving the sovereignty of

states the unanimity rule was not necessary,

Judge De Castro quotes, the words of two draftsmen of the Covenant,
Lord Cecil of Chelwood and Mr. Scialoja to support the above con-
clusion. The former is quoted as saying that "it must have been
by some accident that the rule in the Covenant providing that
unanimity should not comprise the parties to the dispute had only
been enacted in certain cases, Obviously if it were the right rule

it should be applied to all cases of dispute.”

The latter is quoted as saying that "there was no doubt that...
it had been simply by an oversight that it had not been said that
the votes of the interested parties should not figure in calou-

lating unanimity.“he

In his separate Opinion in the "Voting Procedure Case" Judge
Lauterpacht, with regard to the voting practice in the League,
said: "... the tendency was either in the direction of an express

amendment of these provisions of the Covenant which, on the face
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of it, left room for the frustration of an otherwise unanimous
decision by a vote of an interested party or in the direction of
regarding such amendment as unnecessary and of acting on the view

that the principle nemo judex in re sua was already an integral

part of the Covenant."47

Thus in 1921, the Assembly of the League recommended that pending
the ratification of an express amendment of the Covenant to that

effect, the votes of parties to the dispute should be excluded in
the voting on the question whether a member of the League had gone

to war in breach of the Covenant of the League.48

In 1922 India claimed representation on the Governing Body of the
International Labour Organisation on the ground that it was among
eight states of chief industrial importance which were to be repre-
sented on the Governing Body. The Council endorsed and acted on a
legal opinion submitted by the Secretariat to the effect that '"'the
Council would act in this affair as arbitrator, and that India could

not be both judge and party to the case."49

In 1925, in the Hungarian Optants dispute between Hungary mnd
Roumania which came before the Council under Article 11 paragraph 2
of the Covenant, it accepted a recommendation by a vote which
excluded the representatives of parties. This was done after the
President of the Council had explained that in inviting the body to

pronounce on the recommendation, he had "deliberately excepted two

members of the Council who are (were) parties to the disPute."So
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Even the 1966 Judgment acknowledged that the unanimity rule under-
went a de facto amendment in the voting procedure of the League:
"In practice the unanimity rule was frequently not insisted upon,
or its impact was mitigated by a process of give and take, and by
various procedural devices to which both the Council and the
mandatories lent themselves'" which included "the occasional deli-
berate absence of the mandatory from a meeting, (which) enabled
decisions to be taken that the mandatory might have felt obliged

to vote against if it had been present."51

_It can be seen thefefore that there is sufficient authority to over-
rule South Africa's argument based on the unanihity rule on the
ground that no party can be a judge in its own cause. However what
is even more perturbing about the South African argument is that

it leads to the absurd conclusion that there could be no possibi-
lity of any compulsory judicial settlement of disputes relating to
the interpretation or application of the South-West Africa mandate
on the ground that the machinery of supervision of mandates
envisaged consent and approval of each mandatory in accordance with
the unanimity rule. It may be further argued that the sole body
which had jurisdiction to criticise breaches of Mandates and make
remedial proposals to the Mandatory, namely, the Council of the
League, was incapable of bringing an action before the Permanent
Court against a mandatory in breach. Thus it would be argued that

neither the Council nor any Member of the League could seise the
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Court of any dispute concerning Mandates. This argument totally
misconceives the fundamental role of the Court as a "security"

for the performance of the sacred trust created by Article 22 of
the Covenant. A pamphlet of the League in 1921 shows that even

in the formative years of the League it was well-established that
the inability of the Council to sue a Mandatory before the P,C.I.J.
was a technicality which was not of legal significance to the role
of the Court as a ''security" for the trust. The pamphlet declared:
",eo (I)t is understood, as is expressly stated in the report on
the Statute (of the P.C.I.J.) approved by the Assembly, that groups
" of states may appear as a party. Consequently, there is nothing

to prevent the individual states represented at a given moment on
the Council from instituting an action collectively, but not as the

Council of the League."52

The Advisory Opinion of the P.C.I+J. in the "Mosul Case' is anotﬁer
authority for the above view that the unanimity rule was not to
apply in the League in favour of a Member State which was a party
to a dispute or matter being debated by the League. The P.C.I.J.
affirmed that "... the rule of unanimity is applicable subject to
the limitation that the votes cast by representatives of the inte~
rested parties do not affect the required unanimityeeee The well-

known rule that no-one can be judge in his own suit holds good.

"From a practical standpoint, to require that the representatives of

the Parties should accept the Council's decision would be tantamount
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to giving them the right of veto enabling them to prevent any
53
"

decision being reachede....

Judge Lauterpacht also endorsed this approach of the P.C.I.J.:
"eees the requirement of unanimity, however expressly stated, is
implicitly qualified by the ... principle (that no one can judge
his own cause); and ... nothing short of its express exclusion is
sufficient to justify a state in insisting that it should by
acting as judge in its own case, possess the right to render
inoperative a solemn international obligation to which it has sub-

nS

scribed.

The same Judge observes later: "In so far as the principle nemo

judex in re sua is not only a general principle of law, expressly

sanctioned by the Court (I.C.J.), but also a principle of good
faith, it is particularly appropriate in relation to an instrument
of a fiduciary character such as a mandate or a trust in which
equitable considerations acting upon the conscience are of compel-

ling application."55

Although Judge Lauterpacht held that the General Assembly could
arrive at decisions relating to mandates by a two-thirds majority
he was at the same time of the opinion that such decisions of the
General Assembly were not binding. This in his view created a
"rough equivalence" of supervision between the Council and the
General Assembly: ",,, (W)hile the supervision of the General

Assembly exceeds that of the Council of the League of Nations in as
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much as it is exercised by a majority vote of two-thirds and thus
deprived of the safeguards of unanimity, it is at the same time
less exacting inasmuch as it is exercised byxmeans of decisions

of a character less binding than those of the Council of the
56

Leagu€eeseo

This is a surprising proposition. Firstly, it postulates the
validity of the unanimity rule in the League Council's super-
visory functions when, according to his own analysis, these were
intended to be carried on without the unanimity rule., The factor
which in his opinion counter-balances the fact that a decision
of the General Assembly is "deprived of the safeguards of unani-
mity'" is that the resolution is "less binding'" than one that
could be made by the League Council. However, if the resolutions

of the Council itself were not meant to enjoy "the safeguards of

unanimity" there is nothing’to counter-balancel

Secondly, if a resolution or recommendation of the General Assembly
exercising its Supervisory powers is to be "less~binding" than a
comparable resolution of the Council of the League then the degree
of supervision of the General Assembly, contrary to the 1950
Advisory Opinion, must necessarily be lg§§ stringent than that of
the Council, This argument is untenable if the General Assembly

is to have at least the same degree of effectiveness as the Cou~

ncil in the supervision of Mandates.
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Although the Charter does not anywhere give the General Assembly
any express powers to bind members there is nothing inconsistent
with the Charter in the view that as the successor of the Council

in the supervision of mandates, the General Assembly should, as

57

submitted above, be deemed to have inherited in full the super-
visory powers of the Council in addition to certain other powers,
If the General Assembly is to be the new supervisory body it must
be viewed as having inherited at least all the supervisory powers
of the League Council quite apart from the argument concerning

the additional powers. There is no logical basis for the argument
that although the General Assembly inherited the powers of the
League Council the inheritance was a matter of degree in that the
General Assembly resolutions, in the exercise of that organ's

supervisory powers, were intended to be '""less-binding" than those

of the League Council.

In the Advisory Opinion on the "Admissibility of Hearings of

Petitioners by the Committee on South-West Africa'" the I.C.J.

said:s "There is nothing in the Charter»of the United Nations, the
Covenant of the League, or the Resolution of the Assembly of the
League of April 18th, 1946...... that can be construed as in any
way restricting the authority of the General Assembly to less than

58

that which was conferred upon the Councilee..' The Court poi-

ated out that the 7950 Advisory Ovinion had held that the Geserzl

/
SEEnLly, RS Lhe successor to fhe courerd sbould nof exercise g
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larger authority than the latter. On the other hand, it is gub-
mitted that the General Assembly's authority should not be res-
tricted to something less than the authority éf the Council of
the League. The I.C.J. in its 1956 Opinion said: "It followed
(from the 1950 Opinion) that the General Assembly in carrying

out its Bupervisory functions hag the Bame authority as the

Council, The Scope of that authority could not be narrowed by

In the alternative it Ray be argued that the Covenant itself con-
tained a provisionso which excluded the unanimity rule jin disputes

involving breach of mandate. Article 15 Paragraph 1 provided

dispute, Paragraph 4 of the same Article provided: "If the dig-
pute is not thus settled, the Council, either ulaniuously or by a
najority vote, shall make and publigh g report containing a state-
ient of the facts of the disputes ang the recommendations which

re deemed just ang pProper in regard thereto." 71t Seems highly
robable that, during the life of the League any breach of |
andate by a Mandatory would have arisen in the form of a "disputen
ithin Article 15. The vote of the defaulting Mandatory State

ould have been excluded at the time of the debate on the breach
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under Article 15 paragraph 4 because the latter baragraph imple-

ments the principle that a party cannot judge its own cause,

Wright has observed: "The Council acts by unmanimous vote as

required by Article 5 of the Covenant in mandate questions, though

Article 16 is also bertinent to the question of breach of mandate,
Paragraph 4 of that article provided: 1'Any member of the League

‘which has violated any covenant of the League62 may be declared

of the League Tepresented thereon."63 If expulsion of a Manda-

tory from the League was by a vote of "all the other Members!" of
—cL

the Council the vote of the Mandatory obviously could not count,

otherwise the entire baragraph would be meaningless,




- 324

also without any right of veto by the Mandatory. The basisg of

such a right is discussed in the next section,

Stoyanovsky suggests that a mandatory which was expelled from the

League would automatically lose its mandate.64

Conclusion
ZeowLusion

It is submitted by way of summary that the unanimity rule was not
intended to be applied in matters ¢oncerning the League's super-
visory bowers; and that the voting procedure of the General

' Assembly is not therefore inconsistent with thé procedure actually

adopted by the League Council acting in its supervisory role.

f the Supervision of the General Assembly that voting Procedure

ust necessarily affect the degree of Supervision. On the Premise

1at the rule Remo judex in gua Causa applied to the League

unciltg Supervisory bowers, the General Assembly would be
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applying a lesser degree of supervision than that of the Council
if it were to proceed on the basis of unanimity. Judge Lauter-
pacht in the 1955 case also affirmed, but in a different context,
that the votimg procedure went hand in hand with the "degree of
supervision": '"But I am not of the view that the Opinion of the
Court ought to base the amswer to the question put to it on the
ground that the degree of supervision has no relation to the ques-
tion of voting. The procedure of voting determines the degree of

supervision,"

. The conclusion reached in the previous section on the nature of the
supervision of the Gemeral Assembly was that because of the fundae
mental disparity in the voting procedures and the mature and congti-
tutions of the supervisory organs of the United Nations and of the
League, the mature and degree of supervision of the former is nece-

ssarily different from and sometimes more onerous than that of the

latter; but that this ig immaterial in view of the succession of the

United Nations to the League's Supervisory powers and the signature W

>f the mandatory to the Charter which has the effect of imposing on

he Mandatory an obligation to accept United Nationg! supervision by

oncluding a trusteeship agreement and to accept the(nature and pro-~

edure of such 8upervision as defined by the Charter,
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exceeding the degree of supervision of the League =~ on the
premise that the rule was not applicable when the latter supere
vised mandates. Alternatively, if the rule éii apply in the
League, the Mandatory must be deemed to have agreed to the new
supervision of the United Nations (as submitted in the last
section) evem if it exceeds the degree of supervision of the

League.

The Termination of the Mandate for South-West

Africa by the General Asseumbly.

It was submitted above that despite the dissolution of the League
the Mandate Agreements continued to be "existing international
instruments'" within Article 80 paragraph 1 of the Charter. How-
ever the termination by the General Assembly of the Mandate for
South=West Africa65 raises the question whether the Mandate is

today an "existing" instrument within Article 80.

It might be argued that as a result of this termination by the
United Nations the Mandate ceases to exist and that consequently
all international obligations pertaining to the Mandate (including

Article 1) ipso facto cease to exist.

Falk writing in 1967 on the resolution terminating the Mandate Bays

that the "enforceability of this resolution appears highly unlikely
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for the time being, and its legal bearing on the Mandate is un-
certainesss This action by the Assembly may encourage Balthasar
Vorster, thought to be an advocate of aﬁnexation, to annex South-
West Africa. Annexation, although obviously a violation of the
Mandate, would probably make it increasingly difficult to proceed
separately against South-West Africa and might require any enfor-

cement action to be directed against South Africa itself."66

Annexation would be politically inexpedient, and in the current
international political climate when South Africa's defiance of
the United Nations has produced demands for its expulsion from

the Organisation, any such move towards formal ;nnexation would

be counter-productive for South Africa.

The termination nevertheless constitutes a potentially dangerous
move for it now provides a stronger legal foundation to the argu-
ment, rejected by the I.CuJ. in 1950, that the Mandate had lapsed
resulting in the situation in which all its attendant rights and
obligations had also lapsed.67 The argument was rejected by the
I.C.J. on the ground that the Mandate survived the dissolution of

. . . A o . .
the League since its Talson d'etre and original object remained

unfulfilled, Although even today the objects of the Mandate remain
unfulfilled, the Court would have to take Judicial notice of the
fact that the authority of the Mandatory to administer has been

berminated so that its corresponding obligations must also be
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deemed to have "lapsed",

On the other hand it may be argued that the obligations of the

Mandatory can 1 if i 1
y apse only if its de facto authority and power over

the territory are surrendered. The Court had declared in 1950:

" . .
The authority which the Union Government eéxercises over the

Territ i

Ory is based on the Mandate. If the Mandate lapsed, as the
Union Government contends, the latter's authority would equally
have lapsed. To retain the rights derived from the Mandate and

to deny the obligations thereunder could not be justified."68

In Justice Hidayatullah's opinion, this is the "decisive argument'
against South Africa and he criticises the Dissenting Opinions in
the 1962 Case and the Judgment of 1966 for consistently ignoring

this.69

In fact, in 1971, the I.C.J. said: '"The fact that South Africa no
longer has any title to administer the Territory does not release
it from its obligations and responsibilities under international
law towards other States in respect of the exercise of its powers
in relation to this Territory. Physical control of a territory,
and not sovereignty or legitimacy of title, is the basis for State

liability for acts affecting other States."70

The termination of the Mandate was unfortunate because it not only

has achieved no practical change but also because it must be held
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responsible for creating the legal impasse under Article 80 of
the Charter whereby the Mandate is no longer an "existing inter-
national instrument' within Article 80 paragraph l. The ques-

tion however admits another avenue of approach:

The argument (above) was that Article 80 paragraph 1 precludes
South Africa from arguing that the provisions of Article 1 of

the United Nations Charter are inapplicable to South~West Africa
in so far as Article 76 refers to that Article. It was submitted
that South Africa cannot deny the applicability of Article 1 via
Article 76 to South-West Africa to the extent‘that the aims of
Article 1 coincide with those of the Mandate., This was to rebut
the argument that Article 1 is not applicable to the territory via
Article 76 because that article refers to the "trusteeship system"

under which South-West Africa has not Yet been placed.

These arguments relating to Article 80 pParagraph 1 visea-vis

Article 76 were however made with a view to demonstrate that South
Africa has an obligation to conclude a Trusteeship Agreement. But
the basis of this obligation does not exist solely in the Mandate «
whether or not that instrument is treated as an "existing inter-
national instrument", The basis of the obligation has been explained
elsewhere and will not be repeated here, Suffice it to say that it

can exist independently of the Mandate. The survival of the Mandate

was only one among several reasons for this obligation. Thus the
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question of the current validity of the Mandate is really a red

herring. It is relevant only in a technical sense to the appli-

cability of Article 1 of the Charter to the tgrritory via Article
76; but then, Article 1 has been shown to apply to South-West
Africa by other arguments which are independent of Article 76.71
In any case even the argument relating to the non-applicability
of Article 1 Via Article 76 is a circular one. In essence, it
embodies the proposition that "the consequences of an illegal

act can excuse the (illegal) act itself", It was explained above

why such an argument is inadmissible,

The Legality of the Termination of the Mandate by

the General Assembly

Although the termination of the Mandate Agreement may have been of
little use from a bractical point of view, it was intra vires the
United Nations. If each Mandate was a treaty (and therefore refle-

cted a consensus ad idem of the Parties),72 the rules governing its

operation modification and termination were the ordinary principles
governing the law of treaties. Under the Vienna Convention on the
Law of Treaties a treaty justifies termination upon breach (a) if
the breach amounts to a repudiation of the treaty; or (b) if the
breach involves the violation of a Provision essential to the

accomplishment of the object or purpose of the treaty.73

To determine whether the termination of the Mandate was justified
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under international law it is necessary to examine Resolution

2145 of the General Assembly terminating the Mandate.

In the preamble the General Assembly declares)itself to be ''con-
vinced that thé administration of the Mandated territory by South
Africa has been conducted in a manner contrary" to the Mandate

and the Charter and notes that South Africa has been repeatedly
requested for more than twenty years to perform its obligations,
but to no avail. The General Assembly then "Declares that South
Africa has failed to fulfil its obligations in respect of the
administration of the Mandated Territory and to ensure the moral
and material well-being and security of the iﬁdigenous inhabitants

74

of South-West Africa and has, in fact, disavowed the Mandate."

The Resolution can thus be seen to find firstly that South Africa
has "disavowed" the Mandate (i.e. that it has repudiated it) and
secondly that it has failed to ensure the moral and material well=-
being of the people of South-West Africa (i.e. it has committed a
breach which goes to the root of the basic purpose of the treaty).
For these reasons the General Assembly acting on behalf of the
United Nations, can be said to have justifiably repudiated the
treaty by terminating the mandate of South Africa. In this

instance termination may be regarded as an act of repudiation.

The Security Council of the United Nations has affirmed its sup-

port for the action of the General Assembly and has also adopted



resolutions taking formal note of the breaches of South Africa.
In doing so it "was acting in the exercise of what it deemed to
be its primary responsibility, the maintenance of beace and
security, which, under the Charter, embraces situations which

mighf lead to a breach of the peace."75

Through these resolutions the Security Council declared that it
was "mindful of the grave consequences of South Africa's conti-
nued occupation of Namibia";76 and that "the actions of the
Government of South Africa designed to destroy the national unity
- and territorial integrity of Namibia through the establishment of
Bantustans are contrary to the provisions of the United Nations
Charter."77 The Security Council has also decided that the conti-
nued occupation of the territory of Namibia by the South African
authorities "constitutes an aggressive encroachment on the autho-
rity of the United Nations...."78 In 1970 the Security Council
declared further "that the defiant attitude of the Government of
South Africa towards the Council's decisions undermined the autho-
rity of the United Na’cionso"79 It also called upon all states to
refrain from having any dealings with the government of South
Africa to the extent that such dealings are inconsistent with the
declaration that the bresence of South Africa in Namibia is

illegal.80

In the opinion of the I.C.J. the above resolutions "were adopted in

conformity with the burposes and principles of the Charter and in
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accordance with its Articles 24 and 25, The decisions are con-
sequently binding upon all States Members of the United Nations,

which are thus under obligation to accept and carry them out."81

The Security Council, by declaring the South African presence in
Namibia to be illegal, has approved of the action of the General

Assembly which terminated South Africa's Mandate.

It can be seen therefore that the termination of the Mandate, is
valid not only according to the general international law on the

termination of treaties but also the Charter of the United Nations.

No less significant a personality than General Smuts, in his above-
mentioned pamphlet which later became the basis for Article 22 of
the Covenant, considered that termination of a Mandate would follow

if the trust was persistently violated by the Mandatory.

"In case of any flagrant and prolonged abuse of this trust the popu~
lation concerned should be able to appeal for redress to the League,
who should in a proper case assert its authority to the full, even
to the extent of removing the Mandate and entrusting it to some

other state if necessary."82

Smuts' statement pre-supposes the existence of a power on the part
of the League to terminate any Mandate in the event of serious
breaches by the Mandatory. This power is therefore discussed next

since it has an important bearing on the power of the General
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Assembly to terminate the Mandate in view of the theory of the

transmission of supervisory powers from the League to the United

Nations,

It was submitteqd earlier that the General Assembly inherited in
full the supervisory powers of the League Council and also
acquired such additional Supervisory powers which are contained
in the Charter or which must necessarily be implied from its pro-
visions. The Charter is silent on the power of termination ang
there are no provisions in the Charter from which such a power may
be implied. In the absence of such a bower, the General Assembly
must fall back on the theory of devolution of Supervisory powers
in order to Justify its claim to such a bower; i.e. it must be
shown that the League Council hag bower to terminate go that upon

its dissolution the General Assembly inherited the power.,

The General Assembly under the theory of devolution could not have

inherited a power which the League did not have for nemo dare potest

Ld_quod ipse non habet, or (the corollary), nemo accipire potest id

juod ipse donator nunguam habuit. Even the I.CeJe agreed with this

rinciple in 1950 when it held that the degree of supervision of the
eneral Assembly should not exceed that exercised by the League,
his principle has been repeatedly endorsed by the I.C.J. since 1950;

or example in the Advisory Opinions of 1955 and 1956,

1 addition to Smuts, Quincy Wright is of the view that since the
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Mandate was éiven "on behalf of the League of Nations'', the
latter had an inherent power to terminate it.83 Wright has
cited several authorities which support this conclusion.au
Bentwich is also of the view that the League possessed the

right to terminate Mandates.85

Lauterpacht and Woolf also regarded the power of the League as
extending to the revocation of Mandates in case of breach by the

Mandatory and to the appointment of a new Mandatory°86

Lugard, writing on the legal position of persons under Mhndate,
says: '"... (T)he person 'protected under mandate' ghares with the
owner of an estate 'un titre précaire! subject to the conditions of

revocation, renditibn, or resignation of the Mandate."87

Although the Covenant also did not contain any express provision
empowering the League to terminate Mandates it is possible to
identify Article 13 paragraph 4 (of the Covenant) as one article
under which the power to revoke Mandates could have been exercised

by the League,

This provides that: "The Members of the League agree that they
will carry out in full good faith any award or decision that may be
renderedeseo In the event of any failure to carry oﬁt such an
award or decision, the Council shall propose what gteps should be

taken to give effect thereto." This provision, in connection with
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88 .
the compromissory clause in each of the Mandates =~ required a
decision by the P.C.I.J. before the League could "propose what

steps should be taken to give effect to" the decision under

Article 13 paragraph #.89

In view of the foregoing, it is submitted that the power of the
League to terminate mandates was well-established., The I.C.J.
declared in 1950, and has subsequently reaffirmed its views on
humerous occasions, that the General Assembly inherited the
supervisory powers of the League Council and that the I.C.J.
acquired the jurisdiction of the P.C.I.J. in relation to Mandates.
However, at the date of termination of the Soﬁth-West Africa
Mandate there was no formal decision of the I.C.J. that the Manda-
tory had violated the Mandate. This was of minor significance,
since the decision was made by the I.C.J. in the 1971 Advisory
Opinion, thus curing any such procedural irregularity that might
have existed in 1966 when the resolution terminating the Mandate

was passed,

Finally, it is submitted that South Africa itsgelf recognised not
only its accountability to the United Nations but also the power of
the latter to terminate the Mandate, The recognition was shown as
far back as in 1946 when South Africa sought permission of the
United Nations to formally incorporate the territory into the Union,

This could only be done if the Mandate was first terminated -~ ang




rity over Mandates.91

It was not unti] 1949, when Smuts! government had beep replaced
by that of the Nationalist Party under Malan, that the South

African Government, in retaliation to the Unitegd Nationsg! refusal

[t is interesting to compare the 1946 attitude of the South African
Overnment with its attitugde in 1951, 1In 1950, Pursuant to the

fforts of the ad hoc Committee on South-West Africa set up by the
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General Assembly to negotiate with the mandatory to give effect

to the 1950 Opinion of the I.C.J., South Africa appeared to make

@ conciliatory gesture by agreeing to conclude an international

agreement for the Supervision of itg administration of South-

West Africa, but not only was the type of Supervision it was pre-

pared to accept negligible93 but the agreement wWas proposed to be

between the Mandatory and the three remaining Allied ang Asso-

ciated Powers = the U«K.y France and the U.S.A. in whon, it wag

argued, 8overeignty over South-West Africa was vested after the

dissolution of the League. This was a novel argument which had

néver before been put forward by the Mandatory., In all its prior

reference to the Mandate it had nevepr maintained that this was a

1andate of the Powers,

'hus when the attitudes of South Africa in 1946 ang 1951 are

ompared within the context of the termination of the Mandate, the

nconsistency is obvious., If authority to terminate the Mandate

A8 vested in the Powers, the Mandatory should have approached those

wers in 1946 for bermission to incorporate South-West Africa.

uth Africa, by approaching the Uniteq Nations first, indicated
B8 recognition of the Organisation as the competent body and it

now estopped from denying this.94
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The Termination of the Mandate and the Status of the Territory

It should be noted that the termination of the Mandate does not
involve a change in the status of the territory. The termina-

tion merely deprives the Mandatory of its authority to admini-

ster the territory,

In answering the third question put to it for the Advisory
Opinion of 1950 the I.C.J. observed that "competence to deter-
mine and modify the international status of South-West Africa
rests with the Union of South Africa acting with the consent of
the United Nations."95 This, it has been arguéd, shows a kind

of dual division of authority between South Africa and the United
Nations, which necessarily excludes the possibility of either the

Mandatory or the United Nations acting unilaterally.

Judge Fitzmaurice has gone as far as to suggest that the joint
authority of the United Nations and the Mandatory can only be
exercised at the initiative of the Mandatory. "It therefore
follows from what the Court said about modifying the status of the
territory, that competence... would rest 'with the Union of South

Africa acting with the consent of the United Nationg! = which view

invests South Africa with the initiative, and negatives the

existence of any independent right of termination (of the Mandate)

‘egident in the Unitegq Nations acting alene".96



is left undefined, For éxample, if Prior to the dissolution of the

League, South Africa ag mandatory, hag Tenounced itg authority ip

2 ""C" Mandate territory, which status resulted not from the Prese-

inces, by the Mandatory itself, that the South-West Africg Mandate

'Vived the dissolution of the League.97 This must necessarily Mean

that the status of South-West Africa ag g nen Mandate Survived,

(b) that the authority of the Mandatory to continue to adming -
* the territory surviveqd, What happeneg in 1966 was that the

Ority of the Mandatory Came to gn end; but it is too big a leap
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from this position to hold that the lapse of the Mandatory's
authority also resulted in a lapse of the status of the terri-

tory.

Even the French judge, Judge Gros, who dissented with the majo-
rity Opinion of the I.C.J. of 1971, could not avqid this pitfall.
Having made substantially the same point as Judge Fitzmaurice on
the question of termination of the Mandatory's authority he
observed: "It must be recognised that neither the Court nor any
Judge who took part in the 1950 proceedings was ready to admit
the existence of a bower of revocation appertaining to the United

98

Nations in case of violation of the Mandatory's obligations,.!

Against the above statement it may be replied that the 1950
proceedings were advisory in character, and as such, the Court's
discretion to explore issues was restricted to the three fairly
specific questions asked by the General Assembly, Further, no
termination of the Mandatory's authority had taken Place in 1950
and none of the questions requested the Court to inquire into the

possibility.99

However the argument which confuses the question of status of the
territory with the authority of the Mandatory would naturally
interpret the Court's answer to the question of status as also

applying to the authority of the Mandatory,
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It should follow that if the interpretation of Judges Fitz-

maurice and Gros of the above-quoted pronouncement of the Court
is the correct one, then the holding of the Court on the ques=
tion of the modifiction of the Status of the territory is also

open to the same criticism.

It is therefore appropriate to examine whether the interpretation

given to the Court's statement of 1950 is in fact correct,

It is submitted that the above pronouncement of the Court does
not, as a matter of logic, necessarily bear the meaning attri-
buted to it by Judge Fitzmaurice. Firstly, it should be noted
that the Court was only referring to the question of status =
indeed, it cannot be understood to be referring to the termina-
tion of authority. Alternatively, even if the Court is so0

understood, its pronouncement should be viewed as an opinion as to

the legal consegquences of a termination of the STATUS of the
territory; i.é. if the status of a mandated territory is abo-
lished then the authority of the Mandatory must also come to an
end. This is not inconsistent with the origiﬁal objects of thé
Mandate System, namely, that when a mandated territory was ready
for self~determination it would be granted independence (i.e. a
change of status) necessitating the ending of the Mandatory's

authority.
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In this sense, it might be conceded that a change of status

could also create the end of the Mandatory's authority. How~
ever, the two Judges did not draw this inference from the Court's
statement of 1950. They reversed the only conclusion which might
conceivably be drawn from the statement. Instead of holding that
a change of status requires an end to the Mandatory's authority
they proceeded on the premise that the termination of the
Mandatory's authority necessarily results in a change in status of
the mandated territory, and in so doing they invoked the above
statement of the Court. This conclusion does not follow from the
statement. Thus while it might be true that a change in status
of a mandated territory could result in an end to the mandatory's

authority the converse is never true.

It can be seen therefore that Judge Fitzmaurice's interpretation

of the 1950 Opinion is incorrect - the most that can be read into
the statement of the Court is that the United Nations cannot unila-
terally modify the status of South=West Africa - this being without
prejudice to the question whether the United Nations can (unila-
terally) terminate the authority of the Mandatory in that terri-
tory. The merits of the Court's holding that the United Nations
cannot unilaterally terminate the status of the territory is of
course an entirely different question. Indeed, somewould argue that
the statement that the United Nations cannot unilaterally terminate

the status of the territory can only apply under normal circums-
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tances when the Mandatory is ready to duly perform its inter-
national obligations; that in the event of persistent and
fundamental breaches by the Mandatory the supervisory role of the
General Assembly vests in it sufficient authority not omnly to
terminate the powers of the Mandatory qua mandatory but also to
change the status of the mandated territory, for example by

declaring it to be a trust territory or even by declaring it

independent.
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CHAPTER XI
o oef AL

MANDATES AND THE CONTEMPORARY LAW OF NATIONS

viewed merely in terms of the relevant instruments and cir-
cumstances existing in the 1920's; rather, the task must be
appraised within the total context of the realities of conte-

mporary international law,

To quote Judge Nervo:; nppe world of today is far removed ang
different fronm the one of the First world War. New interests,
new needs and ney laws, customs, norms, and standards of inter-~
national behaviour are being createq by the relentless forces

of public opinion, ip Search of recognition by the legislative
and judicigl bodies all over the world; ang are today Proclaimed

Or enacted by beaceful ang normal Procedures, or put into force

Pt L e o
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"The statesmen, the jurists, legislators and the courts of
justice, they all have to recognise the realities of today,

for the sake of freedom, justice and Peacessss

"The (International) Court... is not limited by the strict
enumeration of Article 38(of its Statute), whose prescrip-
tions it is free to interpret in accordance with the constant
evolution of the concepts of justice, principles of law and

teachings of‘publicists."o1

Any judicial body, be it in the municipal or the internatio-
nal sphere, must be sensitive to changes within the society

in which it operates., This change may be formal, in the form
of new legislation or informal as evidenced by the strength

of public opinion in support of it. In the internationagl
sphere, public opinion may on a given issue be so strong as to
crystalise into what is known as "customary" international
law. Public opinion is admittedly difficult - although not
impossible - to gauge. In the field of self-détermination
international public opinion is overwhelmingly in favour of it
and against all forms of colonialism. This worlgd wide senti-
ment is comparatively a recent development which took place

in the post World-War II era, and it was virtually non-exis-
tent in the era before and immediately after the First World-

War. More recently, this ney development has been buttressed
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by formal changes in international law; for example, by the
incorporation of the principle of self-determination and
respect for human rights in the Charter of the Uniteq Nations,
the Constitution of the International Labour Organisation, the
Universal Declaration of Human Rights, the declaration on the
Elimination of Al1l Forms of Racial Discrimination, and the
numerous resolutions of the United Nations! General Assembly
and the Security Council, including the Declaration op the

Granting of Independence to Colonial Countries and Peoples.02

According to Judge Tanaka, the Principle of the protection of
human rights has received recognition as a legal norm under
three main sources of international law, namely (1) interna-
tional conventions; (2) international custom and (3) the gene-
ral principles of law: "Now, the principles of equality

before the law or equal protection by the law presents itself
as a kind of human rights norm, Therefore, what has been

Said on human rights in general can be applied to the Principle

of equali ty. Xy

"We consider that the principle of equality, although it is not
éxpressly mentioned in the mandate instrument constitutes, by

1ts nature, an integral part of the mandates 8ystem and there-
fore is embodied in the Mandate. From the natural law charac-

ter of thig principle its inclusion in the Mandate (for
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South-West Africa) must be justified."o3

If the principle of equality has gradually evolved to the
status of "a kind of human rights norm" and)if it is to have so
pervasive an effect, it makes all forms of discrimination ille-
gal no matter where practised; and as Falk has pointed out,
Judge Tanaka's argument renders the practice of apartheid ille-

gal anywhere, including South Africa.

The generation of customary international law which has often
been given formal expression in important international ins-
truments has created a state of transformation from a sove-
reignty-centred international system (operating through con-
ventions) to a community-centred international system (operating
through international organisations).ol+ This has resulted in
states incurring international obligations without them always
being formally undertaken on a strictly consensual basis, for
example, through international treaties. It is in the light
of this current law regarding self-determination, equality

and human rights generally that Mandates must be viewed, and
Judge Tanaka's approach is an excellent example of the inter-
pretation of the Mandate for South-West Africa in the light

of current law,

In the sphere of international adjudication by the I.C.J.,



there is evidence of a healthy development in the outlook of the
Court on such matters, for as Rosenne has ObServed: "The Char-

ter of the United Nations and the urgency of current interna-

international lay is called has changed, and with it the
character of the Court, as the Organ for applying international

law, is changing too.os

- It was not in vain that Judge Jessup, beiore éXpressing his
dissent with the 1966 Judgment of the T.C.J, on South-West
Africa, quoted the famous words of Charles Evans Hughes, for-
mer Chief Justice of the United States and a former judge of

the P.C.I.J.: "A dissent in a Court of 1ast resort is ap apreal
to the brooding spirit of the law, to the intelligence of a
future day, when a later decision may possibly correct the

error into which the dissenting Jjudge believes the Court to

have been betrayed."06
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the standard arguments South Africa has put forward since the
1950's, but it categorically held that South Africa had brea-
ched its Mandate, and that Statec were under 'gn international
obligation not to assist South Africa in its activities in

South-West Africa.

The Court further held that ",.,, the Court is bound to take

world' and the 'well-being and development' of the peoples

concerned - were not static but were by definition evolutio-

nary, as also, therefore, was the concept of the 'sacred

trust'. The Parties to the Covenant must consequently be deemed
to have accepted them as such, That is why, viewing the institu-
tions of 1919, the Court must take into consideration the changes
which have occurred in the supervening half—century, and its
interpretation cannot remain unaffected by the subsequent deve-
lopment of law through the Charter of the United Nations and by

way of customary le.w."07

If South Africa continues to ignore this pronouncement of the
principal judicial organ of the United Nations it does so at
its own peril; for as Judge Lauterpacht has warned: '"But in
doing so it acts at its peril when a point is reached when

the cummulative effect of the persistent disregard of the
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articulate opinion of the (Uniteq Nations) Organisation is
such as to foster the conviction that the state in question
has become guilty of disloyalty to the Princ{ples and Purpo-
ses of the Charter. Thus (a)ese State which consistently sets
itself above the solemnly and repeatedly expressed judgment of
the Organisation, in particular in proportion as that judgment
approximates to unanimity, may find that it has overstepped
the imperceptible line between impropriety and illegality, be-
tween discretion and arbitrariness... and that it has exposed
itself to consequences legitimately following as a legal sanc~

08

tiOn."

In view of the foregoing it can be confidently stateqd that,
quite apart from the technical arguments ¢oncerning the treaty-
making powers of the League or of the United Nations, or the
status of the territory of South-West Africa, or the current
validity of the Mandate Agreement as an international treaty
and the extent of the powers of the United Nations over what
remains of the Mandate System, there would be no difficulty
in obtaining international Judicial support (from the I.C.J.)
for the view that South Africa is under an international oblji-
gation to grant immediate powers of self-determination to the
territory of South-West Africa and that in pPersistently igno-

ring the articulated opinion of the United Nations it has
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"overstepped the imperceptible line between impropriety and
illegality, between discretion ang arbitrariness' and that

its acts constitute & Very serious breach ofxinternational law
which pose a threat to international peace ang security and
which therefore bring the matter within the purview of Chapter

VII of the Charter of the United Nations,.

In conclusion one must address oneself to the question as to
what extent would enforcement action in respect of South-West
Africa - even if given express judicial approval by the I.C.J.

- be feasible or effective,

As has already been pointed out, because of the level of de
facto integration of South-West Africa into the territory of
South Africa it woyld be impossible to proceed against South-
West Africa Separately, and such action would have to be dire-

cted against Soutp Africa itself,

which include minerals ang other resources, although the land
is not productive agriculturally, Rich deposits of diamonds,

uranium, copper, lead ang zinc have been discovered.09 In
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1964 mineral exports alone accounted for almost R100,000,000.
In addition, there were valuable exports of fish, cattle,
Karakul, hides and skins worth millions moré.1o Today, more
than ten years later, these figures may have increased several

times over.

South-West Africa is not integrated with South Africa at the
economic level only. The territory's defence is also integra-
ted into the overall defence system of the Republic; the terri-
tory is of immense strategic value to South Africa and serves
as a good buffer zone against the independent‘African States

to the north of the Republic and to the north, north-east and

east of South-west Africa, (See map).

As indicated above, South-West Africa is administered as if it
were a fifth province of the Republic so that not only is the
policy of apartheid enforced there in all matters of state,

work and law but as inside the Republic itself, distribution

lines. For example in the 1964-65 period, out of R4, 768,412
spent on school construction inside the territory of South-
West Africa, R3,315,966 were for European schools ang R799,534

for African Schools and R673,912 was for other races.11

The above facts and figures are recited to show the level of
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integration of the territory into that of South Africa so that
any enforcement by the United Nations would require the terri-
tory to be forcibly detached from South Africa. It will not
be simply a question of proceeding against the territory by

itself.

Recently the United Nations has taken some action to safeguard
the economic resources of the territory. It has been reported
that the United Nations Council for Namibia has ""decreed that
any natural resources exported from Namibia without Council
authority should be Seized and held in trust for the reople

of the disputed territory,

"Under the decree all planes, or ships or containers found to

be carrying these exports could also be seized."12

How this "decree" is to be executed remains to be seen - no
details for its implementation were available at the time of
writing. However the United Nations has not, to date, been
successful in remedying any of the numerous breaches committed
by South Africa. The implementation of the "decree" will there-

fore prove difficult, if not impossible. It has already been

and other business in Namibia (are) likely to ignore the Council's

call for a boycott of exports."13
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The interest of Western Powers, particularly the United King-
dom and the Unitegq States, inside the territory.of South-West
Africa have added a further dynamic to the qﬁestion of enfor-
cement. The United Nations Specia]l Commjittee for South-West
Africa has confirmed the bresence of Western interests ip
South-West Africa, In a Report in 1966 the Committee stateg
that the Tsumeb Corporation, the Consolidateg Diamond Mines
(a Subsidiary of qe Beers Consolidateg Mines) and the Marine
Diamond Corporation, in all of which the two Western Powers are
financially interested, weére working the diamond deposits in
the territory. Other Corporations were workiné on meat cann-

ing, fish production and other export commo<~lii:ies.11+

It can be Seen, therefore, that in so far as South Africa has

eéconomic interests in South-West Africa ang in so far as cer=-

Not only has this Co~operation not been forthcoming, but the




-356-

possibilities of a veto over any action by the United Nations
under Chapter VII affecting Western economic interests either
in South-West Africa or South Africa itself remains a virtual
certainty. In the current moves to expel South Africa from
the United Nations, the U.K., U.S.A. and France exercised a
triple-veto to prevent the Security Council from addressing

a resolution to the General Assembly recommending expulsion,
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APPENDIX I
_—_td o

ARTICLE 22 OF COVENANT OF THE

LEAGUE OF NATIONS
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APPENDIX I.

Article 22 of the Covenant of the League of Nations,

1. To those colonies and territories which as consequence of
the late war have ceased to be under the sovereignty of the
States which formerly governed them and which are inhabited by
Peoples not yet able to stand by themselves under the strenuous
conditions of the modern world, there should bhe applied the
principle that the well-being and development of such peoples
form a sacred trust of civilisation and that securities for

the performance of this trust should be embo&ied in this Cove-

nant,

2+ The best method of giving practical effect to this principle
is that the tutelage of such beoples should bve entrusted to
advanced nations who by reason of their resources, their expe-
rience or their geographical position can best undertake this
responsibility, and who are willing to accept it, and that this

tutelage Should be exercised by them as Mandatories on behalf

of the League,

3¢ The character of the mandate must differ according to the
stage of the development of the beople, the geographical

situation of the territory, its economic conditions ang other

similar circumstances,
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k. Certain communities formerly belonging to the Turkish
Empire have reached a stage of development where their existe-
nce as independent nations can be provisionally recognized
subject to the rendering of administrative advice and assista-
nce by a Mandatory until such time as they are able to stand
alone. The wishes of these communities must be a principal

consideration in the selection of the Mandatory.

5¢ Other peoples, especially those of Central Africa, are at
such a stage that the Mandatory must be responsible for the
administration of the territory under conditions which will
guarantee freedom of conscience and religion, subject only to
the maintenance of public order and morals, the prohibition of
abuses such as the slave trade, the arms traffic and the ligour
traffic, and the prevention of the establishment of fortifica=-
tions or military and naval bases and of military tralning of
the native for other than police purposes and the defence of
territory, and will also seécure equal opportunities for the

trade and commerce of other Members of the League.

6« There are territories, such as South-West Africa and cer-
tain of the South Pacific Islands, which, owing to the spar-
seness of their population, or their small size, or their
remoteness from the centres of civilisation, or their geogra-

phlcal contiguity to the territory of the Mandatory, and other
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circumstances, can be best administered under the laws of the
Mandatory as integral portions of its territory, subject to the
safeguards above mentioned in the interests of the indigenous

populatione.

e In every case of mandate, the Mandatory shall render to the
Council an annual report in reference to the territory committed

to its charge.

8e The degree of authority, control or administration to be
exercised by the Mandatory shall, if not previously agreed
upon by the Members of the League, be explicitly defined in

each case by the Council.

9, A. permanent Commission shall be constituted to receive and
examine the annual reports of the Mandatories and to advise
the Council on all matters relating to the observance of the

mandates,
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APPENDIX II

MANDATE AGREEMENT REGARDING

GERMAN SOUTH WEST AFRICA OF

17 DECEMBER, 1920
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The Council of the League of Nations:

Whereas by Artilce 119 of the Treaty of Pegce with Germany
signed at Versailles on June 28th, 1919, Germany renounced in
favour of the Principal Allieqd and Associated Powers all her
rights over her overseas possessions, including therein German

South West Africa; ang

Whereas the Principal Alliegq and Associated Powers agreed that,
in accordance with Article 22 Part I (Covenant of the League of
Nations) of the said Treaty, a Mandate should be conferred upon
Hié Britannic Majesty to be exercised on his behalf by the
Government of the Union of South Africa to administer the te-
rritory afore-mentioned, and have proposed that the Mandate

should be formulated in the following terms; and

Whereas His Britannic Majesty, for and on behalf of the Govern-
ment of the Union of South Africa, has agreed to accept the
Mandate in respect of the saig territory and has undertaken to
exercise it on behalf of the League of Nations in accordance

with the following provisions; and

Whereas, by the afore-mentioned Article 22, paragraph 8, it is
provided that the degree of authority, control or administra-
tion to be exercised by the Mandatory not having been pre-

viously agreed upon by the Members of the League, shall be
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explicitly defined by the Council of the League of Nations;

Confirming the said Mandate, defines its terms as follows:

Article I.

The territory over which a Mandate is conferred upon His Brita-
nnic Majesty for and on behalf of the Government of the Union
of South Africa (hereinafter called the Mandatory) comprises
the territory which formerly constituted the German Protecto-~

rate of South West Africa.

Article II

The Mandatory shall have full power of administration ang
legislation over the territory subject to the present Mandate
as an integral portion of the Union of South Africa, and may
apply the laws of the Union of South Africa, to the territory,
subject to such local modifications as circumstances may

require.

The Mandatory shall promote to the utmost the material and
moral well-being and the social progress of the inhabitants

of the territory subject to the present Mandate.,

Article IITI.
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The Mandatory shall see that the slave trade is prohibited and
that no forced labour is permitted, except for essential
public works and services, and then only for adequate remune-

ration.

The Mandatory shall also see that the traffic in arms and
ammunition is controlled in accordance with principles analo-
gous to those laid down in the Convention relating to the Con-
trol of the Arms Traffic, signed on September 10th, 1919, or in

any convention amending the same.

The supply of intoxicating spirits and beverages to the natives

shall be prohibited.

Article 1IV.

The military training of the natives, otherwise than for pur-
poses of internal police and the local defence of the territory,
shall be prohibited. Furthermore, no military or naval bases

shall be established or fortifications erected in the territory.

Article V.

Subject to the provisions of any local law for the maintenance
of public order and public morals, the Mandatory shall ensure

in the territory freedom of conscience and the free exercise of
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all forms of worship, and shall allow all missionaries, natio-
nals of any State Member of the League of Nations, to enter
into, travel and reside in the territory for the purpose of

prosecuting their calling.

Article VI,

The Mandatory shall make to the Council of the League of
Nations an annual report to the satisfaction of the Council,
containing full information with regard to the territory, and
indicating the measures taken to carry out the obligations

assumed under Articles2,3,4, and 5,

Article VII.

The consent of the Council of the League of Nations is required

for any modification of the terms of the present Mandate.

The Mandatory agrees that, if any dispute whatever should

arise between the Mandatory and another Member of the League of
Nations relating to the interpretation or the application of
the provisions of the Mandate, such dispute, if it cannot be
settled by negotiation, shall be submitted to the Permanent
Court of International Justice provided for by Article 14 of

the Covenant of the League of Nations.
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The present Declaration shall be deposited in the Archives of
the League of Nations. Certified copies shall be forwarded by
the Secretary-General of the League of Nations to all Powers

signatories of the Treaty of Peace with Germany,

Made at Geneva on the 17th day of December, 1920,
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