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¥ilitary coups in Africa have energed on the continent
caly after the aequisitimm of political independence
from colenial rulerse The ﬁellawihg independent

African countries have experienced a military coup and
governnent and some on more ihar one cocasion - Aligeria,
Burundi Congo=Srazzaville, ‘aire, Central African
Republic, Dshouay, Gaben, Chane, Lesotho, Libya, Hald,
“igeria, ‘ierra=Loona, Somalie, tudan, Toga, Uganda,
Upper Voita, Zanzibar and Lihicopia - alteogether twenty
in 21} &nd thie figure 1% must he romenbered ia
excinsive of abortive or attenpted éoups. Ubvicusly
Judging frem the list of countries that have exverienced
the coup, the mili%ary coup han overtaken almosi the

wholde ¢f the African continent,

With the cusceass of a military coup, comes nilitary
government, To some poople, military government means
the eroasion or abrogation of all demoeratic
institutiens. To othera and notably =0 the soldiers
wvhe instigate military takeovers, military government
io necessary in order that denmoeracy, justice and
fundarental human rights and freedome way be rectored

in tho countwries whiero the military eoup has taken

]
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FPlacee Coup inetigotors usunlly state after the succean
ot the coup d'stat that they will be in roway only for
s loag as it is necessary tec clemr and raectify the
political "muss' that has bsen made b& the deposed
politicians, 0 with theme twe view peints in mind Ghana
and Higerie were chosen to Ye the wrea of study for this
dissertation, yaéﬁicularly because there is aevidence that
suggests that within these countries thos pilitayry
euthorities have shown coneideradile recpect for fundamental

human righta and freedoms,

The dissertation begine with a discuession of the vogsisle
reasons wiy the military iantervena in Africau pulitica,
This wos considoered necesssry Yecanse as neted nbove the
lilst of countricn thot have experienced a npilitary eoun
is quite cxutensive end so 1t could he eaid the inocidence
of military coupc in Africe hao remched alarming
proporticns snd as such this problems merite ccnsideove
stions Then there follows a discussion of the legal
effects of a military coup upen a lcgal ayctem and tho

nature cf rilitary rule.

ifter these prelininary matters comes a cdiscunsion of the

crux of the mettor « the impect of wilitary rule upen




(id1)
fundamental human righte and freodoms in Ghana and Nigeria,
The fundamentsl human righta‘and freedons discucsued
comprise muinly thome found in the fundameatal human
rights chavter of independence constitutiocns (i,e, the
constitution handed down at the time of indspendencs) of
nevly incependant African countrieas In porticular the

folloving rights and freedcss are discussed

(2)  the right not to be intentionally depr.ved
of 1ife save in the execution of a zentence
of a court in respect of a ciriminal oifence

of which a person hee boen found guilty,

(b}  the right not to be subjected ¢o torture
or inhumen or degrading punishment or

other treatmont,

{e! the right not to be deprived of personal
liverty except in 2 menner and in accordance

vith a precedure pernitted by law,

{d)  the right to a fair hearing within a
reasonable time by a court or tribvunal
established by law and constituted in such
& nanner asg to secure i{ts independence sng

impartiality,




{iv)

(@] froedom of expression, ineluiing frosdem te
hol? opinieore sand to receive snd impert
idean,

(Y Ireedcw to sscemble frealy and to msmociste

wilh other persons,

() the right rot to heve ance nroporly
compuisorily asguired without the vayuent of

adzquate conpensation.

The discuscion of the various fundunental riphts and
freedoms covered by the digpertaticn procesdsd on tho

basds thal cven undor sivilian rule the rirhte and freoedons
certained 4p forzal Hills of vights chapters are cunlified or
limited 1n tho extont of thelr zppiication 2,80 the rishts

-

end froedenz con Yo derogeted frow under cortain

stivuletesd circoumstancea,

Legisiniion sade by the military esuthorities in both
Ghana anid liigoris thst touches on richte and fresdoms
coverad in tho dissertation mnd its affoect upon such righte
and froedews is discussed, However in some casco the
extent te which legislation (Uecroen) pade by the militery

did or di4 not in prastice affsct funderental vichts and
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1963) Congo=-Rrnrzraville (June 1566 and Novamber 1969)
Ligeria {Lescaber 1967) 3haga (Aprdl 47 1967) Slerva«laone

{(Yarch 1971) and the uniteg iral Republie {liay 1971),

¥e shall seo later (Chapter Four) that militery repimes
tend te be authoritarian and alco they cannot elaim te

have been sopularly chceeen by the pzoses and in addition
they enjoy Supreme sovereignty and wide povwers The
question that follows then is « given these characteristice
of military regimen, what has been the nilitary's attitude
tovardas iadividual iiboerties and froesdom? To what extent,
if any, have military repimes encroached upon individusl

civil libertien?

For prepgent purposes reference wiil be made to the
following richts and froedome, a» theeos aro sone of the
most iuportant rights and liberties which are normally
protected by formal couatitutional bills of righte, found

in the constitutions of newly independent African Staten

{a) the right not to be intentionally deprived
of life pave in the execution of a sentence
of a court in respoct of a eriminal offence

oY whiekh a person has besn found guilty,




{B)  the rizht not to be subjected to torturs or

to inhunan op degrading punishment.

{c) the right not to bo doprived of porsena’
liberty except in a ctanner end in accordance

with a procedure permitted by inw,

(2)  the right to a fair hearing within & remsone
able timeo by a csurt or tribunal sstablished
by law and ecnatituted in such a manner asg

to secure i¢a independence and iﬁpmrtiality.

(o) freedon of expression, including freedonm
to hold opinionas end to receive and iapart

idoas,

(£) freedoz to asmemble freely and to associate

with other persons,
(g) right of property.
The ebove list i ehould be pointed cut is fapr frox being

exhaustive of ail important fundamontal rights and

libertieao

In “nglish cpeaking independent African countrices, gome

countriss have shortly before or after their i{ndependence
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done away with constitutional btills of rights (Ghana and
Malawl) some others however have retained constitutional
tills of rightc (e.g. Zambla, KXenya, Nigeria, Lesotho)y
Tanzanin has never hag ¢n¢e Lven in those countries
where constitutional bills of rizhts have been abandoned
it {8 not unusual for the prefurblie to the constitution te
mention or spell out come of the righte and freedoms that
have been cited sbhove g obiectivens or principles which
should be cbeorved er oimad &ts It mhould alsc be
mentioned at this point that wvhen fundamental richts and

.

freadous apvear in a conatitutional bills of irighte
chaptor of a tenstitutien, they ere rot made absolute
righte i.e. the righte and freedoms enunerated are
qualified or linited to scme gxtent in theip application.
These rights can be derogated from under certain
conditiors or circumstances = for exanple Article 22 of
tho Conatitution of Zambia (No. 27 of 1973) which deals

with the protection of the freedom of expresaien

provides:e

"Nothing contained in or done under the authority
of any law shall be held to be inconeiatent with
or in contravention of thin article to the extent

that the law in question makes provizion -
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(&) that iz reasonably required in the intorestas
of dofence, public aafety, public order,

pubiie moraliiy or oublie haalth,
£ ¥

And ereent so far as ithe srovison or as the case
=y be the thing dome under the authority thoreo?
is shown not to bLe reasonably justifiable in a

denccrotie rociety",

ALl the esestions or eptislen dealing with tho protection
of fundomental human rights atipulate the circunstances
under which rights protected by the cénstitutia& can bo
dercgated frome In addition the Crablap constitution
like the 13¢3 Federal Republicen Constitutien of Migeria

hes & zection dealing with devopsticne from fundamental

righte in general.
Article 26 of Aot 27 of 1973 o? Cembin providesie

"Nothing contained 4n or done under the anthurity
of any law shall be hold to be incensistent with
cr in contravention of Apticle 15,18, 19, 21, 2%,

2% or 25 ts tho oxtent that 4t iz shown thet the

lav ip question authorises the teling during



any period whon the depublic is st war or when
a <eclaration under article 30 is 4n forca of

i neagures for the purpose of ﬂéaling with any
situation exlisting or erising during thot
reriod and mothing &mﬁe by any psraoon under the
authority of any such law sball be beld to be
in contraventicn of any of the said provigicns
unless it is chown that tho neasures taken
excead anything which having due regard ¢o the
circunetances prevailing at the time could
rezsonably have besn thought to be sequired for
the pﬁrpono of dealing with the eituation in

guesticne'

The 1963 Federal Republican Constitution of ligeria has
a similar provision to the one quoted above in asction

29 of chapter three of that constituticn.

This therefore means that in time of actusl war or
during a declared eﬁwrgeucy exr even e situation which
if it is allowed to continue might land to o state of
public emcrgency, the rights to porson liberty,

protection from diseriminaticn on the sroundsz of rece,




]

colour etc,, protoction of freedon of acgenbly and
acsecration, protection of freedon ;f expreseion end
coenzcience, can be derupnted fTom Gegs in the interests
of naticnal security, if any conflict arices between
naticral security and an individuelie right. The
important point to remeober therefors is that even
under civilian rule, vhenever there is a coanstitutionsl
bil1l of rights, the fundamental righte end freedons
that are protecied by Lhe &onatitu%iqn ere not ahaolute -
they can be derogsted from 2:3%s in the interests of
defence or public safety or in time of amsrious national

emerzency,

tHowever Lefore subarking upen the discuselon of vhat has
been the iupact of #iiitery rule upom fundamental human
rights ang litertion, i* i=z necocnary Lo discuss other
directly connected issues, nanmely, wity the militery
intervene in politics &n Africa, secendly the legal
effectz of a military goupy upon a legel eyctenm and

thirdly, the asture of military goverament,
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VHY VTILITARY INTUDVINTION IN POLITICH?

An aroy's rightful place traditicnally is ¢he barracka,
5ut now thie seems no longer tc be the true rosition in
“frican couatries, ¥ilitary intervention in politics hao
become alnost an sacceptod reality of political life. The
queeticn vhich nay be posed 18 « ‘/hat are the raot causes

of military interventicn in polities in ‘frica?

The usual reasonr glven by those who essume power through
the uso of violence or the threat of {t, in Justifying
their assumption of POWEr &re, ccrrupﬁieng economie wuanin,
conceniration ef wealth in ~ few hands, wideeproad
unc-ployment, electoral nalvractices and otheyp types of
pelitical verversion of the constitutional aystem. To

quete from a recent editorialje

"The etated rousone for coupa by the soldiers
and,/er poiice inveivaed vary from atate to ctate
but generally thoy include tho denial of civili
liberties and civil righta, the lack of neutrsiism
in foreign affairs, nachinations with forsign
povers, insolveney, corruption or profiiseey, the
inability to keen order, the alienaticn of most

pelitical or tribal groups, demagopusry, the




¢
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§

subordination of the legialntive orp Jadielary and

; . T
the fixing of clectiong'

However ou a serioug proving of the real Causes of military
intervention 4n pClitics other conpelling explanations
energe to the surface, First und foremost the men in
uniform ere not and should not be regardsd as an igolated
cemmenity, although foyp precticel purpozen they 1live in
barroacks as a Baparate community, They are in fact nare
and parcel of the largor commundity in‘whiah they live and
8erve. The fauct that arnies ape kept within the confines
of barracks should not bo conclusively tekon to nean that
they cannot be affected by whatovaer goes an in the larger
commmunity of whigh they are an irtergral part, If therew
fore, there shouid exiat within the larger cormunity a
mood of agitation for change, this mood will and usually
does find its way into barracks, w.r, GUTTEZRIDGE haa the

following to say about the causes of military counstew

"They take place 1t aoens because of a combination
of factors insidje the eray ond outside in the
general political 1ife. In practice the officer
corpe arc usually an intergral part of the ruling

olite and not remote from the political ‘hurlye
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burly® as thev are supnosed to be in PBritein
and Americas This is not ¢o sey that thoy do
net have eeruplan sbhout paliiical intervention
vut only to ztate ¢hat the circusotances invelvine
their resprraical are wore likely to erise in
recently inderondent countriecs, Thot Lhe
political behaviour of the srmed forens 4o alno
infivenced by wmore loecally deternined factors
muot be obvious, In countries with trival or
other kinde of powerful minurity groupings the
ceorosition of the arned for&aé ay well be

dcciaiv&«"z

A mood of discontont smongat the cemuwnity whether cauged

by factors of ecrruption, econonic waste, inereansing
unemploynenty concentration of wealth in a few hands, denial
of fundanmoatal human rights, electoral nalpractices or othey
typers of politieal perversisn may etir the aramy apd police
into asouning power, Afvor 2l what the eommunity in
generel desirec is change but they laci: ¢the means of
bringing it about, The ermed forces on the other hand

heve the veans of bringing stout change - for they have

&rns, transrort end ether podes of communication - in
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shert they heave the paysicnl means of *ffacting change of

governmante

fowever the paramcunt cause of military interventicy

in politics {8 the tendeney in Africa, for those wiglding
pelitical power to hold asuch pover Zor too long - in faet
indefinitely, In independent Africa it has bvecams nlmont
an accepted “tradition” {yhather cangclously or
uncongeiously) that persons pccupyin: high pelitical office
eling ¢o it for an long sa is practicable. As a reault of
this tendency the societiss of independent African
countries have bocome divided into the under privilo.cd

massee (the ruled) ans a privileged class of rulers,

In order to rustain their orip on the poliitical power
wagon pelitielans resort to the practice of porverting the
poli¢tical and electoral systense Any kind of erganized
pelitical oppositien is quickly and effectively sntiffled
trd barned, Moat usunlly political opponents and their
immediate supporters srs thrown into detention or
restriction nader the guise of theip "biving acted ‘n a

manner drejudicial to national gocurity,® To quotu

from I'roferzor RyOa Nwatuere's rocent Haokjge



£3en

¢ be once a prosident {i.0. an African President)
is to uandergo o ceoplote rerconality trancformaiione
an Aflrican president fesls s gind of conierod,
cccupying a pedestal high above and far rewoved
{rem the rest m% the community. He thinke of
iimcelf oe indespensable, a desslahy co incarnation
oi the state, he fecls it inconcievable thst he can
thereafter be anything else but president. The
power is ro intoxiecsting, the sdulation so
flattering and the prestige and grandusy of office
80 incredibly deszzling as to be almoot
irreconcialable with a new life as an ordinary

. 4
citizen"”

Not ¢nly 45 this quotation true of most African presidents
but it applies alsc to cabinet ministers, ministers of
statey and other high ranking political appointess. Thic
tendency to personsjise rulo and to perpetuate it
indefinitely is ono dictinpuishing feature between yoelitien
in independent African states and thooc of the o0ld westorn
demceracies ecpecially those of iritain and America. In
these established weutern demccracies nlternstion cf
government ot frequent intervals between rivai pelitical

parties is an accepted unotion of political life., It is



"Ic be cnee a proslident (L.o0e on Africon resident)

is to undergo & corplote personality trancformation,

o

an African president feels & kind of anierud,

cecupying a pedestal high above and far rewoved
{rem the rest @% the community. He thinke of
Limself se indespensable, o Heseginhy au fvcorpation
ol the stute, he feels it inconcievable thet he can
thereafter be anything else but president. The
power is o intoxiecsting, the sdulation so
flattering and the prestige and granduey of office
80 incredibly deszling as to be almast
irreconcialable with a new life az an ordinary

X
citizon"™”

Not ¢nly 45 this quotation true of moot African presidents
but it applies alsc to cabinet ministers, ministers of
state, and other high ranking political appointecs. This
tenderncy te persons}ise rule and to perpetuate it
indefinitely 48 one distinpuishing feature betwoen voelitico
in independent African states and thosc of the 0ld western
demceracies especially theoeoe of iritain and America, In
these established wectern democracies alternstien cf
government at frequent intervals between rival pelitical

parties ie an accepted notion of political life, It is
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highly doubtful that a political party in power would
"fix" an cleection in order to verpetuate its term of

office,

In the establizhed western democracies genorally one could
safely say thet there is e genoral scoeptance in the gencral
body politik <that the taicat for leadership 48 not the
exclusive sndowment of cne individual op greup of individualo.
Howeover practical experience shows unhappily that the vory
oppoeite 45 true of the African politicinn, In Africa the
impression is given that the longor an individual cceugpdes
political offico then the rore e¥noerisnced and wiser he

becomen,

«hen therefore a government makes itaself perpetual and
peraanent while at the same time it has rosorted to the
curtailment of fundamentel hunan rights and freedoms of the
individual and their ecomomic woll being, vielencs or the
threat of it beccues the éaana of last resort in gatting
rid of it. This point ia elearly illustrated by the words
of Celonel AFRIFA 4in his book "7HI SHANAL COUP » 247TH

FOLRUARY 1766 at pege 31 where he statesie



« tho.

“"A coup d'etat i the last resort in the range of
neans wiereby an unponulay governmnent pay be overe
throwns But in our case where there wae no
conotituticnal means of effering o political
oppoaition to thoe cne party government the

Arned forcen were sutomatically wmade to beceons

the official oonesition of the povernaent o

Later c¢n 4n the same bock he had this to say at paro 55

"A eoup in itself is not a good thing but iz s
ene of the noat effectivs mephadu of restoring
the constitutional rights of the pecple when
they huve buen deprived of the conptitutional
neans for changing a corrupt and tyrannical

soverament "

Cre could therefore coue to the conclusion thst indefinite
bolding of pelitical office with no {ovesceable change in
futurce and the derrivation of individual rizhts ond
liverties, corruption, and the establishment of cus party
states 4o the prime couse of military c¢oups in independent

Alrica,

Aleo of equal imrertance is tho fact that in er- given

soclety there exists a number or class of percene wvho are



bound to harbour ambizion for political nover, Thisg
axbition for power is entertalned by hath civilione an?

the niliterry and thie ¢an oceur irﬁeaﬂ@;ﬁivg of whether

or not the roliticiann in power have proved $0 be downe
right failures in their handling of the rolitienl jpower
madhines The olite in newly dndercurdent African Gtates
bave gome to regard themselven ag o priviloeged group with

a definite right to deternine how the velitical power boat
should be directed, This elitist cutlcok on politics znd
governnent iz entertained by military officers ns well ag
by civilians, The zilitary men especielly the commis:ioned
officers by virtue of their truining and Position qualify
to be clasnified as an intergral part of the elite, This
desire for power smongat the elite clasa pakes them

believo that they have as mueh right ag anybedy else to
take part in deternining the destiny of theirp reapective
countries end that when politicians begin to misdirect
matters they owe i3 te themsolvesr and the country sz a whole
to intervene and put matiers richt again, Yerein also lies
anothoer cuause of nilitary Qoeurnticn of power - the
enbition fov power and a3 hes already baon rointed out the
arned forces have the viyaicnl moans of effecting chanze,

In this type of situation cus can ¢anily =oe the civilian

!
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elite corroborating with the nilitary in order to oust
thenme in povere

B

the military zay also intervens not only to keen out
peliiticiuns who zllegedly bave proved failures and inotal
thomzolves an ¢he proper and idcal rulaers but somstimes te

kegp out and renlsce ono seeun or class of peliticinns op

4

ond elite group witi mucther. An exanple in point is that
of the recond Goup in Lierraeieons on Aprdl 18, 1968, Tn
an election that waa held in 1967 the eppnsition party

had been aucceesful and this wos the firat tizoe ¢that an
oprosition prrty had won en election in independent ulack
Africa apainet the verty in powsr at the manterinl timeea
vesenite the foect that the perty in power had lost the
election, it was still not prepared to let the opposition
wiiek had been successful in tho election to agsume power
arnd 8o keep ocut both narties (ic.e. the ruling party whieh
had lost the election end the orpasition whigh had
succeeded) from ruling, The oppoaition on its part indueced
the private soldiers in the Army and finally succoeded in
getting them to overthrow their officers who by then were in
control of the povernment ond aventually handover power te

the opponition party wiieh nad won the electison in the



from the Pronch ‘roy following
‘rench frican reciments) sverthrew the
Yopelesa governnent undew Pregident Clyovic, the aim wan

not to take over covernment an such but sz o resetien

to the Torolese povarrrentig reluctonce o bri

the Tegolese nrey and this was evidenced by the handing
fw ] o w A

over after the coup of povernment to another peroen as

vrepident,

It must nlszo be aceepted that ¢tridal metives do play a

part in military ecups in independent Africa., One trive
zay have bLsen entrenchsd in pover by the constitution op
the trive in suestion may have manirulated the political
and electoral procesnes to itg owm advantare in erdes to
pernetunte itz rule over the resst of the country for ap
lens 2s ponsibles Tuch wae the exparicnce of Nigeris whers
by ite predoninant nunerical size ¢he northern sectny of
thot country wae anaussd of verpetunl domination of the
ligerien oderation and tha northern reofon lendern wers
determined roet only £0 perpetunte thin domination at any
cost bul alase to tichien thels grip on the Mircrisn Federal

power structure, The military in that courtsy then tock



steps (by assuning poewsr) in order that the sltuztion should

bo rectified,

As we noted earlier the military coup hes reached almost
continental properticns in «frica aec ic evidenced by the
number of countries whigh have expericenced the coup detal
or &t least an abortive attempte It 48 both conmon and
human for an individual to be inspired by the good desds

er achisvements or even tho failures of scueone vith whown
he hae shared life at one time or encthers Frecedent it
hes been argued should be regarded 2o g cause of nilitary
intervention in politica. An event in one country nay
provide a cource of insuiration op encouragenent for a
similor event in neighbouring countriese An arny’s
dorvant elitist tendency to wield pover may be kindled by
the assuuption of power by another army in & neighbouring
countrye It haa been forcefully argued that 4t is possible
to troce the beginning of seisures of pover by the military
in recently independent Afriea directly to the Conge erisis
of 1960 - 52.5 The part played by the Cengolese army in
the erisic it 4s said, and the menner in witich they
arbitrated between pollticiane, hod a direct imnact om

the arny contirents from neighbouring iflrican countrieas who
o & " 25
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tock part in the United Yations cpsrntions in the then
Congo (now Zaire)e This experience it is sugeested was
bound to affect thoip feolings and attitudes %o their owmn
governments. vhon therefore shortly after the cossation
of the ¢ricis {n the then Congo, the first uilitary
assumpticn of vower tock placs in Toge in Jenuvary 106%

it proved to be the first runbling of an svent thal was

to affuct practically the whole of tha Africen continent,
Coupled with this 15 the fact that srmies in Mrench or
English speaking independent African countries are rolated
to cne another through connections and asgocintions formed
during youthful days at sehool op training institutions

in France or Britain, It is further argued that
reletionshins formed during youthful dayvs or in training
iretitutions crasate leng lasting brotherhoods whioh ean
exereice one of the otrongest influences on a peracan's
conduct or attitudes in certain live situations. This
erpunent i3 stroas and in foet realistic, for no nersons
is eny piven rociety live in a complete vacuum, it i only
hurian to erulate whnt other sinilarly circusstanced persons

have Jcne successiully,

g

By way of cenclusion of tho iesue of why the military

intervenca in politics in independent ifrica, one would
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say wilitery ascumption of power may be prosupted by a
ruzber of reasens or factors anq amengat the moct fmportant
are the follewing e $he tendeney to ﬁe?g@tuaﬁe rule by
those holding high poliiticsl Cifice, arbition &g wield
pover by the elite doguent in socioty (both wilitary and
civiliun) tribalisn, corrupticn, nepotisn, concentration

of power in a few honds, cooncaie waste, {ncreusing
unenrloyment, notional bankruptey, perversien of the
conatitutionnl eyeten, the benning of organized political
narties or oppoaition (1.6 the formation sf pingle party
syestenn) ¢he curtailiment of ﬁndiviém&l‘civil libertins

and frecdons angd precedent by way of cocurancos in a&jsiﬂimg
countrien, However ultinately in any determination of what
factors or reesons ileod the militery to intervens in any
particulay country the local ascene of that country has to

b2 nearched before Cie cen coms to any final conclusion as

to what actually led the military to interveno.
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ifter the military and/or police beve nacumed powor through

the use of force or a threat of Yorce, the queation whieh
nay be possd is - what effect does this geizure of power
have upon the existing legal asystem? If any change doss
talre place im the legal cystem what ia the rroecice

nature of tho chanpe? ~econdly, assuminz that the change
has the gffact of overthrowing or annulling the
constitution itself does it algo inevitably destroy the
entiro body of laws haged upon the constitution which

has beon overthrown? In ether worde does i¢ do avay with
the entire lesnl £ot up 1.0 the constitution and all

lava enuected by o under ite euthority?

A% & starting point te thip discussion of the legal
effects of a militery coup upon = legal system woe may
vegin by reciting what the legal philosopher HaNH KLLSEN

cald about the nature end effect of a revolutionte

"1 revslution occurs wvherever the lezal order

of n community fs nullified and replaced by a



ney order in on illecltimste way that is not

o, Tyn g, ] e [ S P S A JUR 3 " .
preveribed by the first order itoel?, rFrom

force io overthrowun and reriaced by 8 naw

criéer dn e owvay cich tne former had not {tasel?
antlcipateds Ne jurict would maintain that

even after a successivl revolution thae eold
constiztution and the lawp basad theroupon remain
in force om the preund that thaey have not been
nullified in a manner anticipated by the old
order itself, Ivery jurist will preouns that
the old order to which ro political reulity any

#

. . .
losger corresponds has coasad o be valid.n

Tric some danue of what offect o raveluticn hes on 2 leral

ajstem hap net been tecklsd by theorists only but nlaso by

legal cractitionoers = bHoth lawyers {rounsel) and Sudges

ong in Teur countrien nanmsly e Ghana

5

in veal live si%tuat
Uganda, liperia and cekistan. The {osus cans before the

Court of fnpeal of Shana cittiicg ws the lupreme Court 4in

-3

the enrce of SALLA ve THIPALLS On the 2ben




of February 1966 t¢he Shoua irmed Torces ousted the late

Jre Ewone Hkrumahe The new rulers {a combinating of arry

y

and police officers) donued o dacroe entitleqd PPROCLAMATYON

FORCTHE SORTOITUTION OF 4 NATTONAT 1yo

a1

“ATICH COUNCIL AND

FOR CTHOD waprong CONKzgTon THEREJITH.® 1o this

f

w ey h

proclomation a Natisagl tdberation Counci {H1C) was
established as the new soverelpn authority for hena with
power 1o neke law vy decreecs wnieh “ere to have the force
of 1&Woﬁ

vihe nrovision
of paracraph 3(2) op the Proslonation waie ek provides us

follovwste

Tubject to any Lesree nnde under tha immeding

rrecoeding subparogravh any enacineat or rule of
1o dn foree 4n thana irmediately bafere the 24tn
Tebruary 1944 pusly continue in forge ang any
cuch eractuent or vryle ~® inv mey by dcores of
the lationel Liberation Council be rovoked,
veperied or amended (whether by additica,

oniosion, suvatituticn) or otherwise sucpended™

Cn the puth o2 susust 1965 three vears loter tre Ohans

Armed Yorasas terainated thoip i3le and returned the
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country to civilinn rule under a new constitutien
(CONSTITUTICH CkESJ&U“N”ImL AND TRANSITIONAL FROVIZTIONS
DRCRZE) (HLCD Mo, bog), Among the transiticaa? provisions
in the nsw constitutior ¥ae section 9(1) of tho First
szhedule to tho constitution part IV whieh provided am

follovate

"ubJeet to the vroviaicns of this section and
aave as othervirse urovided in this connt itutien
avery person who immediately before the coming
into ferce of this conatitution held or wag

aeting in office establinhed o

{a) ®y or in furguance of the proclamation
for the constitution of 4 Ma¢ional
Libveration Council for tha Administretion

of Ghenm or

(b) in pursuance of a decroe of the Netional

:
Liberation Counail oy 4

(e} by or under tho authority of that Counedl,

ehnll ap far ag consiatent with ¢the

ong of thiag conntitutionn be deomad

’d
g.n

to have been auneinted an fron the coming

irto farce o¢ this conotietntior to hold




or to act in the equivalent office under

the comntitution for o period of nine months
from the date of sueh connencement unliess
before or on the operation of that date any
fuch nerson ghall have been appointed by

the aporopriste appointing authagity to hold
Gr e act in thay oifice or 8ona other

office,n

The plaintise JALLAT had been appointed manager of the
Ghena linticnral Trading Corperation which wee established
in 1661 by an executive Inastrumant made under the
Statutory Corporstions Lot 1061, Ho was dlaminsed by

the rew civilian goevernment then hepded by Ure Yo Bueia
under gecticn $(1) of ths Pirst schedule to the
constitution whome provisions have been citsd abovae,
SALLAH then dnctitutod proceedings shallenging the validity
of his dismiscal, For the goverament the Attorney-Senersel
argued that what havrpened on the 25¢h of february 1966 «
ramely the coup Aetat abolished the old iegal order and
eatablished a new one in its placey éha effect of the

coup tho ittornevedeneral argued was to destrcy the

fundamental or basie iaw of the Uhonaian lepal mystom



(i.ees tho 1660 Republican Conatitution) and with it all
exiosting laws {ordinary laws other than the constitution)
including the “tatutory Corporntions Act and the

exccutive instrunent made under it, The Attorney-Teneral

-

hany

relied on VILIEN 4dn support of his propoziticn on the

effect of a revoluticn upon the lepzal set up of a states

For the plaintiff J4LILAH it was ergued that the office of
manager which he held in the Ghena Hationel Teading
Corporation was sastablished neither by, the Froclamation
for the constitution of a Hational liberation Council

dated the  26th of February 1954 nor inéeeé waa it
entadblished by an order under the suthority of tho latienal

ILiberation Council.

The arpument for the plaintiff was in effect that the

event of the 24th of Februmry 196f = namely the coup wae

of no reanl practical legel sipnificence = it had no

effect at 8ll on the lews that were in existence immediate=
ly before the coupe The majority of the jJjudges in the
Court of Appeal rejected the argument sdvanced by the
Attorney-Goneral who had relied upon KZLIIN's theory on

the groundns that there was often conniderable diverpence

between theory and prectice addins thot
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"the literature of Jurisprudence is remote from
the practical problems that confront judres
called upon to interpret logislation or indeed

to administer any law" (per APALOC. J),

Thie declaoion notwithetanding the question that nay be
seked at this stage i3 « Lf the coup in Ghana had no
immediate legal effect on the constitutional institutions
3 and orpans of state cnd the laws generally why was ¢
| necessary for the nilitary rulers who had assumed power
to make a» yproclamation which contained tho following

provigions:

".ubjeet to any decrec made under the immediately
preceeding subperarrash any enactment or rule of
lew dn force in Chana impmediately before the Zhth
of Februarvy 1366 shell continue in force and any
such enactment or rule of law may by decres of

the Natlonel Liveration Ccuncil be revoked,
repealed or amended (whether by addition,

onission or substitution) cr otherwise auspenﬁad"a

and

Mlubkject to any decree thzt nay be made by the

National Liberation Council the public services



of Chana as they existed inmediately Lofore

gha 2hth of Tebrusry 1966 shall continue in
existenes ac thoy ewisted before that deote and
any person holding eny office in any of those
serviceos immediately before the mald date shell
continue in offico subiect to any cnactments in
forco after that date by virtue of this

5
rroclamation®”

If what havvened in CGhena cn the 2hth of ebruary 1066
had no ¢ffect upon the existing lezal order, assuning

that the aexinting lawe, publiie offices gnd institutions

o

romnined with ¢their legal authority or force in no way
affected, then the provisions of tho Proclamution referred

to dmpedintely nbove continuing then in force would be

i

unnecen~ory and no he a nmere waste of tioe snd effort.

5

The loenl elfect of the event which cecurrsed on the 2hey
of February 16566 in Chann, it is submitted was in fact
the destruction of the 1660 Republican constitution of
Ghena and together with it 211 the lsws ond offices made

or cetablished under it replecing 1t with a2 new one. It

eannct be »eascnably centended that the armed forses of

Ghana sszunod sovereirn authority under the provisions of

~
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of Ghana ao they existed inmediately bveofore

tha 24%h of Tebrusry 1966 shall continue in
oxistence ae thoy evisted before that drte and
any person holding eny office in uny of those
servicos immediately before the smald date shall
continue in offlco sudbicet to any enactuwents in
forco after that date by virtue of this

5
proclamation®”

If what havvened in Chene on the 28th of Uebruary 1966

had no  affecect uvon the existing lezal order, assuning
that the exinting lawe, public offices gnd institutions
romained with their legal authority or force in no way
sffected, then the provisions of tho Proelamution referred
to immediately smbove continuing them in ferce would be

unneceorary and mo he a mere waste of time and effort,

The lownl e¢ifect of the event which cecurred on the 2hen
of February 156566 in thann, it is subuitted was in fact
the dectruction of the 1960 Hepublican constitution of
Ghana and together with it all the lsws and offices made
or cstablished under it replrcing 1t with a new one. 1t

eannot be reasonably contsaded that the armed forces of

Ghana ascuncd severeirn authority undcr the provisions of

~



the 1900 Repudblican Conntitution (for that constiiution
did not provide for any circumstnnce under which the
military could assume covereisn authority)e “hat %the

army did was in fact to sscume sovereipgn authority apgainst
and in oppositicn o the 1960 resubliecan constitution.

‘he new basic law of the peow lepal order which rssulted
was contsined v the proclomation issued by the aramed
forces of CGhena, for this made provisiocn as to how the
country was ¢o be aduinistered and how sand by whom law

ard order weuld be maintoincd.

4ltheugh LELIEN's theory on the affect of rn revolution upon
a legal order, which had been relied upon by the Attorneye
General in the JALLAH cepe had been rejscted by the Chana
Court of Appeal, it i3 important tc note that the theory
had boen upheld sarlier in a docision of the Pakistan

o~ o i3 o o Ty Rl b 6
Supremo Uourt in the cage of the STATE we DOSLSO,

-

o congstivation which had beon oo for fakiston wan

ennullcd in 1934 borelv two voars aftoer ita promilcoations
«f b3 fs

Fertial luw wng deelared throachoul ths countyy, the

-4, T Y Tof e " 3 { rroe 5 ]
by and Jnbidnet were dissolved by the

catdional foce
Fresidoent with thoe support of the sroys  The iresident

Bade on opdery wvhich ersowvered hie and $he smartisl layw
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adninistrator to moke lawvse “ubiect to any lawe so made
the ewisptine laws other than the annulled constitutien

)

were continued in force. hoene acts which werae executed
by the Presidont were done outeide the provisionn of the
conmtitution vhich in any cage 4id not glve the Prosident
power to annul Lt, The Pakintan Jupreme Court accordingly
held that the annnlling of the constitution in & manner
othay than thot provided for by it woo a revolution.

Chief Justice Fuhnomed lHunir had the followinp important

pronouncencnt to moketw

"4 ravolutien 1o generally acsociated with
publiec tumult, violence, and hloodshed but
from n juristic polint of view tho method by
wiich a revolution ig brought about is
wholly imnaterials The change may be
attended Ly viclcncs or 1% may be perfectly
peacefule It moy take the form of a coup
d'etat by ¢ politicsl adventurer or it say be
gffected by versons already in public
pocitions. Equelly irrelevant in law is the
notive for a revelution in as much as n

%

Cestructicn of the constitutional stiructure

may we oproupted by a kighly patriatic impulse
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or by tho mest sordid of ends. Tor the purpose
of the doctrine here explained a chanpe is in
law a revelution if 1t annule the constitution
and the snnulment o effectives If the atteupt
to brealr tho constitution fails theoss who
sponsor or orpanice it are Jjudged by the
existing conatituticn as sulity of the crioe of
trespone Dut 41 the revolution ieo victorious
in the sense ¢hat the persons aasuning pover
urder the change ¢an successfully ?ﬁqgire the
Inhicbitante of tho country to confornm to the
nev rogline then the revolution becomeos a law
creating fact because thereafter its own
lerality is Judged by roferonce not ¢o the
ennulled conatitution wut by reference to its

7

own oucgcess'

The issue in the case of THE 2TATT v, DCIOC concernsd the
validity of a law = the Froantlers Crimes Regulations,
enacted before the revolution (l.e. bofore the
constitution was mnnulled by the vakistant President
contrary to the provisicns of the congtitution itself)

under which certaln percons had heen charpe

£

=nd convicted



e coertodn offencese It wuo not dicpuced

in question being a lawv which disc:
perosons on raciel grounds viocluted ﬁhe‘funﬁq antal rignts
provieicons of the annulled conotituticrn arnd was tierefore
void undor article 4 thercefe Tlad ite validity bean

chalilenyzed belore the

proceedingn the court could hove proncunced 1% une
conatitutional snd so vold, The mceuc i perscno
contended that the low reznined teinted with ite original
invalidity, Thiz contention was accested by the Hiph
Court which accerdinzly cet aslds the convictiens and
sentencess Gthe “uprame Court reversed thias, holding
that the accouned permons could not after the rovolution,
challenre the validity of the law by roeference £o the
mnulled constitution on the pround that the eriterion
of valldity of ewisting laws continued in force by the
revolutionary covernment iz the pew lernl crder end that
the fundamental vighte provisions buving disaopeared

with the old conastitution, the law in tion could not

be invugned by referonce to theme

It i {v-ortant to note

W
s
3
&
ke
i
o
Exil
@
4
]
ks
=
§ode

1z the elfect

of revelution upon a lepal systerm the isitiston .unreme
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Court queted and rolied on L0107 a theory ond emnhasiced
thet whnt dis destroyed is not just the constitution but
the entire lepgal systen, as well ac txolic officen

including indeed tho courts trhemoelves, <Chiel Jugtice

Luhaomed tuniy enidie

"The revelntior kaving been suceensful pnti-sfies

the tert cf efficncy ond becomes 2 low creatine

facte Om that assunption the lLaws Contirunnce

in Force Crder however transitory or imperfect

7
o

it ray b

e

is & new lepal order”

In Ghana fer example the preclamstion referred to already,
in addition to making proviosiona for the saving of
existing laws and continusnce of public sorvices also
apocificelly made provisicns for the cantinuancé of the

omooth functioning of the courtn of love
Paragraph 2(7} ¢f the "roclamntion providedi.

otwlthostending the zuspension ef the conntitution
of the “epubliec of Ghara and subject %o any Decroe

e Yy o oy 3 x gy e gy Tegrrr A Bvoa Y Ay e 2, T4 b v gy g e, e
Lant may be paze by the National Iiberstiorn Council

a1l courts in ewiste immedintely before the 2Lth
of bruscy 1064 shall orn and after that dnte

continug dn enistence with the seue poverc as they



bnd dumediately befoars the said date and olso all

Judres and avery otheyr porson haldimg any office,
wosty dn the judicinl service domedintely bvafors

[t
b
bo
35}
tod
i.@.'l
&
o
o
[¥S

tho 24th of Februnry 195/ inue in that

“

oifice or posl upon the ssne terms and conditions

as hefore that dste snd ghall discharpe the same

fonetions ag wvere preacribed in relotion to that

»

sf¥ice ov post under any enactoent

before the sald datean

It shoul” ho noted that the validity of a revelutionary
constitution and government carnot Le rested upon law
gince there is in fact nc lav anterior or prior o it to

serve oo tho ceriterion of it validity., LfTVectivenoan

2

therefore is the eritericn or the detorvining fonotores

3
What io meant by effecstivencse le that the individuals

uhnee beloviour the nev order repulates scotually behavo
G

in confornity witn the new ardfcr,” 7T ean bo achieved

eph
¥
et
(]

throuph the soplication of foreo op the active

re
=3
*3
o
o
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e peoasive sunport of thoe peovle.

The Jfudicial comprittes of the Irivy Council nceerted the

decisicn of the Tunrence Court in the 2070 cuose

az eorract in cinting the effect of e rpevolubion upon a
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legal systenm in the dhodesiocn case of WLl

A0 ]
o auoting with eppsroval the gtatoement Uy

TTY A RAGIOON
;,»,'\,:?,Lu Ve

LARDE iy
Chief? Justice lulesmmad Munir ta the affect thats
he encential condition o determine vhethey n
conztitution hne beoen ormnulled in the offichey

of tha chunms’t

o

Howvever the seeition

Jegitivate or lrwiul povernment had boon Ariven out bod

hold or ascert that the ciae whe usurped power wnlawfully

ig the lawful ruler becouse that would mean that by
striving Lo wosert dts lawfol right the custed legitimate

povernuent vas opposing the lawful rulor.

It ig dimportnnt to bear &n nind thot the decision of the
faliistan Turpreme Zourt din the DCIS0 cnne hao been

received with wonn in the Ugandnon cage of UBalZA

P . -
COVATILIICHDS LY

SETANTE ﬂ&??ﬁfa11

i

“nothe final) enslysis therefore cne notices that ths
intrincic offect of & revolution (whether breusht about

by vielent or peaceful meane sueh e the senatituent



o

power of the veople) unon the lugal set un of
iz that the constitution and all other ordinary lawe
wade under ths constitution ars daﬁtréywﬁyonca the
revolution takes effoct or ic nuccessful in the sense
that the people who hove ansuncd powver ernn demand and
sacure conlernity with uhntever they decire {rom the
naseese /A zuccesaful coup dfetul is o revelution and
revolution by its very nature is & sudden and obrunt
chanpe not envienosd by the gerstitution of
the gome tive 4t munt bLe remembered thuat the destructio:
of the existing lawe however does not ém n pragtical
vatter follow upon the success of a revolution, The
nervel practice ic for the new revolutionsr

make ;rovizion for the saving of the exicting ordinary

laws Dy express enectnent.

in Nigerda for examule after the Janusry 19 1666

assunption of pover by the military fron civilisns a
decree vos made which provided as followdie

"lubject to this and any other decrce all

evinting lew ¢hnt ic to cay #11 law (other than
the Constitution of the lederation or the
D¢ itution of a Jegion) which whother being a

rule of law or a provisioen of an Act of

countyery,



after thnt date, chall eatdl thet 1o is
alteved by on ovthearids
have effect with cuc

.3

YOOl

eddition,

way be necessayvy Lo

of any functiens which were conferred by law

&y
X Ve
any peroon or authority®

he guooticn wiideh may be put at thies noint i « wha
culd be the ponition 4n law 1f throu~h coma oversip
r other inadvartent cmiesion on the part of 4he
uthorities concerned no exvreun sovine provision or
awiinciment was done of the ordinary existing lavs?
ocuid the coission in reality or wraoctice have the
o

ffect of the erdinary lowa beine a nallity or of no

aral conoeguence?

g
1

A

b
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In law the veocition sooems 2o he that in ths ovent of

on omicsion ocourring tho new yevoliuticnary sovernment

would bo

fuplication rermitted the exdotivr ordinary lawe to
continuve in force, iccescity should dictate that the
ordinary laws should continus in {force until chrnred

or repealed or nodified by the new covereipn authority,

for having been in cxistence bofore the otante, society
sheould not perish with the concstitution. The Privy
Council haor laid it down that when, uvon a chanpe of

soverel: oty ie=

"there wans an existing systen of law 4t hne
aluvnys besn conmidered that there waa nbsolute

pover in the new zoverelirn to oliter the existing

=4

syotem of law thourh until such interelevrence

A

1

remained an they waere before’

Hevertheless the nogt invortant -oint to bear in nind

i that vint nae boon discunsed shove

the enrlinal nriancinle thot a revolution destroys as &
matter ol intrirsic congesusnce the preecuisting lepal

order and offic

(‘)

an but 1t deoen oosn hovever thot the



destruction hnos move of o

songesuento The im:

l1nwe ard non polit

the basie low of any glven lopnd

cnetituticon.

revolution it the

that is conclusnives, Jhe

anot to do with the

GHAY
.

merely to suspend it as in fGhana

-3 . e, 3
in paragreph 0 0s

affect from the

sunject to decroe

BNy

Tiheration Counc

o

the conetitution of the

come into force the 1nt

or to cuspend only purts of the

rect 8till in force with necessary

sult the chonred situnmtion oe uas

after the January 15 1966

r«aw
;

(UG S I0H ARND BODIFICATION) ¢

cal officen dona nm(

In deter=mining the practical ef

revoiutionary

conanitution coovlotels

un\uﬂ

that the

e11l oy moke

shall be

conot

coup where the UCL

u{"

of existine ordinary
1 1 & gon
novevary anply Lo

oypten iene the

foct of &

e action of the revolutionary rulsro

cheose

ST ok nrr s
TRy L0y

o

ore tre sroclooaticen

February 190¢ end
Wational
tha overation of

day of

suspended”

itution leaving the
modifications to

the cnoe in Nigeria
ATey

JOH

(Mo, 1 of 1066)
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condition or presunption that irn feet thew had been
validly enected cecordine to the old constitution, for
if & cquestion ¢hould erice 8o to the constitutionalil,
or othervise of any such law vhooe arplication hon

been continuedy th

€

guertion weuld be detormined by

rafercnce to the old conctitation and ¢he

o ] P e T em e AL T
e toue 1 GL cxistine laws Ly tho nov
. 1V d 4 YR &1, 5 v > ~ -
revelutio ;orulers fu thnt they vere in force urder
n T “v
the euthority of the ld notituticn, far ns

they were caved from destruction, the nosition therefore

becomas an 1f practically fho revolution and the

e

copngenquent dentruction of the old leral arder had not

However it is invportent to
the constitution introiuced by the now

rulers hag a preat impact unon the continued

Ty . Beod e % - S 3 P 4 . . 4 .
he continued existing lows, aince theirp

tion io invarinbly made subject to law

'ﬂ
or decrovs nade by the new covernnent. arngravhs 3{(2)

and L) oof the preclanciicon for the Uenctitution of =



Hational RBiberation Council for thoe Administretion ¢f
Ghana and for other mattera connected therewith might
serve as an illustration of tho point meationed imnediztew

ly above as these provide ss followsie

(2) *Subject to any decres nmade under the
immediately preceeding subparagraph any
enactment or rule of law in foree 4o Ghona
inmediately Lefore the 24th of February
1965 shall continue in {orece and any such
enactment or rule of law may by decree of
tha Naticnal Iiberation Council be rovokaed,
repcaled, acmsnded (whother Ly addition,
omission, substitution) or otherwise

suspended”

-,
peN
et

Ywhere any enactmoent or rule of law in force
iznadistely bofore the 24th of February 1966
ig fn conflict with any provigions of &
decree mads by the Naticpmal ILiberation
Council, the enid provision shall wrevail
ocver that spactoent and to the extent to

Y.
as

winich the enactment conflicts with ¢t
provision of ¢ dacree that enaciment shall be

degmaed to be smended by the degrees”
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S4milarly in Iircerin “ection 12(1) of the CONSTITUTICN
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odrrel UVitdtary Covernment”

I ” o gy -
iitory Tovernmen

The wilicary in

sy iy "i R e e d ey
SRRy AW L0 . L %

they ..wa absslat

‘1litery rovornments however usually procscribe o procedure

for le~iclation, ~roacedure for law makine i neot
cumbersone. oracysph 4 of tha Freclrmation in Ghana

providedie

«,

, v et v s e o .
"iny deeree of the Untional Iibhoration Counecil

e deered to he duly made 18 it murnorts
to be oirned by the cheirman (in the abrence of

the Chairnzn) the Vice«Chodirmsn of the Jounoil®



w 52 e

Similarly Seetion 4(1) of the CONATITUTICN (ZUULINSICH

AND MODIFICATION) DECRIT 4966 providesie

)

»

PThe power of $the Federal "ilitary rovernment
to make laws shall be exereinmsd by means of
deereecs glgned by the Head 5f the Tederal

Hilitary Government®

Thie prescription of & lsw molking orocedure only operates
to control, though not to limit or excluds the
sovercignty of the governmont and therofore to maintain
the suprsmacy of the constitutien, TE wiil enable the
courts to proncunce invalid any law snacted in viclation
of the presceribed procedure. Iven thls linited ceontrol
by the constitution of the eovereipnty of the povernnment
is not poooible under & revolutionary military governe
nent, since Invariably there is an express custer of
Jurisdiction of the Courts to inguire into the velidity
of the sractusnts of the zsilitary povernments, Section

6 of the Nigerimn COVLTITUTION (LUCFLESICN AND

T

FICATICH) DLCRYL 4966 provideste

"o questien es to the volidity of this or any
other decros or eny edict ahnll be entortalned

by any cocurt of lawY



Intorestinsly the Praclanation in ‘hana contalned no
provigion similar to that cited abuve. ‘lowever generally
spenking Jjudicial reviow of action taken under th

authority of anscinsnis oy decreen of reveolutionary
J L

nilitary governnents is uvsunlly absent dus to exvrecs

suster of any judicial inguiry or determination by

particular “acraes or snacinonta.

L]

DYrectly conneccted with the isoue of obsolute movereignty

ie that of the safepuarding of fundermertal human righta.

Since the government as hno been pointed osut is

"unrepresentative” in character, suthoritarian and
3

possessed of wide lav making powers, how ars individual

human rightas protected?

In Ghane, the preclacation did not make any special
provisicn for what, if any, these fundamentsl human rights

and iibertiss were to be or how they would be - rotected or

W

enforced in the event of on infringenente In any cacs the
IG60 lepublican constitution of Ghana whono cperation hags

peen muspended by the military suthoritiss 412 not contain

e

a bill of rights, zueh as i3 found in thoe ceonctitutions of

rar countries. The 1960

[

sther newly independent Afr

of

I
-



‘Republican censtitution only hed the following provicion:=

Mimmedintely after his esnumption of office the
Frosident shall make the follewiny solemn

declaration before the people.

Cn accepting the CALL of the poople to the Migh
sffice of Fresident of Chana I PEEEECBRINGLO RO
$oleoznly deeclare uy adherscnce to the following

fundanental principles «

“hat the powers of povernsent spring from the
will of the people and should be exercised in

acaordance thsrewith

That fresdom and justice should be honoured and

naintained,

That no perscn should suffor discrimination on
the groundes of sex, race, tribe, religious or

political belief

That covery citizen of Chana should receive his
falr ohare of the produce ylelded by the develop-
moent of the country

o
LELE

[s:d

subject te such restrictions as wmay be
naccasary for preserving public order, morality

or health, no person should be deprived of



froedon of relipion or speech, of the rischt 1o

nove and assomble without kirdeorouce or of the

richt of eevess to the courts of law

Yhat no person should be derrived of his property
save where the publie dnterest (2 requires and the

lav so provideg®

The effect of the above leclaration which the president
had to make on acgecuning office wee descided upon by tho
Ghana Supreme Ceurt on Auguet 28, 1567 in the caze of

. .
RLOAKOTC AND SEVLN CTHRRS.”  Im this case the appellants
had becn crrasted and placed in detenticn on the iCth
H1th of Deovsaber 19592 under an order nade by the Covernor=
General and oigned on his behalf by the Vinister of
Interior under secti-n 2 ¢f the ireventive Detention et

19588 (lloe 17 0f 1958),

Their application to the High Court for writs of haboag
corpus &ad sudjicilendum was refused. They osppealed and
counsel on their behalf arzued that the Freoventive
Jetention Act by virtue of which the anpellants hnd been
deteined was in excesn of the powers conferred uven

Parliament by the constitution of the Bepubliec of Thana



s 56 3

with respect to the solemn declaration of fundamental
principles made by the vresident on the assumption of
offices The Supreme Court held that article 13%(1) of the
congtitution imposed only a moral oblipation upocn the
president of Ghana, Throughout the declaration which was
gimiler to the corcnation ecath of the “ucon of lngland the
vord '"'sh-uld" was used not “shall", The declaration did
not conotitute a bill of richts end did not create lerpal
obligations enforceanle in a court of law. The Preventive
Netention Act of 1958 was therefors neot contrary to the
constitution ard parlisment was campeaf@nt to pass puch

an gct even in pecca time,

Ohana thorefore had no formal Bill of rights oe it is
usunlly undorstood, either under the 1960 repubdblican
constitution or undsr the proclamation mnde by the National
"{heration Councile. 4And even - ssuning that the declaration
nade by the president st the time of assum®ag the
presidency, anounted to a formal bill of »ichte the
deptruction of . - netitution by a revelution or even its
suopension meant that no individual could enforee areinst
the revolutionary poverncent any fondsmental ripghts

puaranteed or protected in resvect cf him by the snnulled



conutitution.é

“he poeiticn in Uigeris however is different, 4t the time
of military coup - Januery 15, 15566 the 1983 federal
constitution of Wigerie had s formal constitutionz? bill
of rightss After the coup the fundamental humen rights
(Chapter 7) wan lef?t intact « 1t was not auspanded.
However the efficacy and value of thie {5 not nuch as

he case of LAKAMNI v, ATTORNEYWGIN AL {757) showee

For since the Federal nilitary povernment is cupreme over
the constitution any lav vhich it nokes in violation of a
guaranteed right operates ag sn amendment cof the
constitutiones The practice hasm besn te suspend the bills
of righte expresely for the purposes of cpesific enscote
nentees The Nipgordian US7ATE SECURITY (DETENDION OF PLRSONE

DECRAL 1956 for example provideste

"Chapter III of the conciitution of t e Federation
is hereby susponded for the purpose of this decree

and

(a) the questicn whether any provision thereof
hns been or iz beine or vould be contravened

by anything done or pronosed to be done in



pursuance of this decree ehall not be inquired
into in any court of law and accordingly
tections 115 and 117(d) of that constitution

shall not appliy in relation to any such

gquestion,

(b) an epplicatien for a writ of habeas corpus ad
subJiciendum shnall not lie at the instance of
& person detained under this decree or on his

behalf?

Nenetheless the preservation of the biil of rights haa sonme
values Tt operates as a limitation upon executive actione.
Thue although in the case of Nigeria, a particular enactw
rent may have expressly excluded the application of the
human rights chapter, any executive action taken under the
enactment ie only legally justifiadble if it complies

. . . : 7
strictly with its provicions

otherwise it w111 be open
to challenge, though again, the enactuent itself nay
cenfer immunity uvsn executive sctions otherwise unlave
fully done under it. For exasmple Section 5 of the

STATE SECURITY DITENTICH OF PLNCOCHNS) DECREE 1566 (Noe

3/1966) of Nigeria provides:=



"o suit, procecution or other legal procecdir s
chall lie ngainct any person for enything done

in geed faith or intended to be done in

pursuance of this decree,’

Secondly the preoservation of the bill ¢ rirhts by the
nilitery government of Hireria, 1limits ths lesislative
povers of tho state nili ry povernments whose powers

are £till subject to the conmtitution and to decrees of
the Federal military pgovernment. It is also important

to remenber that the constitutien of the Higoerian
Federation (as modified by the CONSTITUTION (SUSDINSICH
AND MODIFICATION) DUCREE 1966) still overrides the edicts
of the state military rovernments, e¢ that if a state
military government makes an edict which 42 inconsistent
with the provisicns of chapter IIY of the constitution or
a decree, such an edict could if challenped be declared
null and void for beilng inconsistent with the provisions

of the constitution or decres.

The question that has to be anewvered ie = piven the
nature of the nilitary rule se diocucsed above, %o what
extent 4f any heve the military 4n Ghana and Higerin

encreoached uron individual liberty and freedom.
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CHAFPTHER ¥V

FREEDOM OF ASOSEMBLY AND ASSOCIATION

In both ligeria and Ghana effective 1égi£lation wag mado
to stop political campaigns or tho operation of political
partiess In Ghans the Convention Feocples Party - the only
politiecal party recogniced by law was proscribed by the
preclamation that eastablished the National Liberaticn
Council and parliamont established under the 1560
republican constitution wao dissolvede The Hational
iiberation Council (Froclamation) {Amendment) Decree of
196 b provided that until such time ©s a new counstitution
was promulgated by the people of Ghane and a new governe
ment formed under such constitution the National
Iideration Council would be the goverament of Ghana and

would have and exercisc the executive powers of the astate.

In Nigeria a PUBLIC CHDIR DRCAED 1?662 was made by the
Federal l'ilitary Government, Under this Decree the
Heed of ithe Yedoral MNilitery Government was ompowered to
deaignato any esoclely or association of three or more
persons which im his opinlen had identical or similar

2

objectives to that of & scheduled soclety, ’ a scheduled

society.
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A “"seheduled society” was defined to beie R P

"Anybody corporate or unincorporate, Society
or Association of three or more persons
pursuing or united in pursuing a political
cause or cdjective or having as its aim or ome
of its aims a political cause or objective (by
vhatever name such society or asscciation By
be called) and includes the political, tribal
or cultural associations named i{p parts I and
II of the schedule to this decree as from time
to time designated under the provisions of this
decree by the Head of the Federal Military
Government by motice published in the Federsl
GCasettes,”

2 all a total of eight-ome political societies and
ssocliations and tventy-six tribel and eunltural
ssocliations vere designated “scheduled oociotiu."~

his meant that sll these political associations and
ultural associations were forthwith dissolved and could
herefore mot fhneticn.’ By virtue of this decree no nev
ssociation by vhatever name or title called could bde
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ed « & nov association deing defined as "any nev society
ssociation of three or more perscns having an {dentical
inilay objoctlvo to that of a scheduled -ocioty"‘. It
provided {a Section II of the PUBLIC ORDER DECREER that
ion 2 of the same decree which p»rovided for a

ftition om the formation of nev political associations
k0 BaTe 4Tfack until the 17%h of January 1969 uhlews
as sooner revoked or extended by notice in the

ral Gazettee, To date howvever the prohibdition is

1 in force as the military have not relinquished

P 20 the civilians nor have they allowved the

atiom and organization of political parties.

rding to General YAKUBU GOWCN the ban on political

fes will continue indefinitely, although according

. pecent government announcement the dan should have
 14fted in Octoder 1974, General Gowon is reported
aving said his government had not abandcned the idea
 return to civilian rule bdut "our owvn assessment of
situation mov is that it vwill be utterly irresponsidle
eave the nation in the lurch by a precipitate withe
al vhich will certainly throv the nation bdack inte
usion,” The Gemeral further said that the Federal
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formed « a nev association bdeing defined as "any nev society

or association of three or more perscns having an {dentical
or similar objoctivo to that of a scheduled -ocioty"s. It
was provided ia Section II of the PUBLIC ORDER DECRER that
Section 2 of the same decree which provided for a
prohidbition om the formation of nev political associations
vas to have effect until the 17th of January 19569 uhless
it vas sooner revoked or extended by notice in the
Yederal Gaszettee, To date however the prohidbitiom is

| still in force as the military have not relinquished

pover to the civilians nor have they allowved the

foreation and organization of political parties.

According to General YAKUBU GOWCN the ban on political
parties will continue indefinitely, although according

te a recent governaent announcesent the dan should have
deen lifted im Octoder 1974, Genoral Gowon {s reported

as having said his government had not adandcned the idea
of a retura to eivilian rule bdut "our owvn assessment of
the situation mow is that it will be utterly irresponsidle
te leave the nation in the lurech by a precipitate vithe
draval wvhich will certainly throv the natioan back inte
confusion,” The Gemeral further said that the Federald

- e v e ML s Vi
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goveranent would appoiant in due course "a panel to draw

¥p a nev draft constitution which, vhen approved by

the government will be referred to the people for

adoptioa in a manner to be dotornin&d".’

The PUBLIC ORDER DECREE 1966 hovever made certain

exceptions in respect of bonafide unions and societies,

SYCTION 10 of the decree provides:e

(1)

(2)

"Subject to subsectioa (2) below nothing
in this decree shall arply to any town
development union (memdership of which is
open to all inhabitants of the town) or
to any society or association of three oy
Bore persons forsed for the purpose of
sports or religious, cultural,

eharitadle or co-operative purposes or
under the Trade Unions Act er other similay
soclety or association having a non
political obdjective."

“The denefit of sudbsection (1) above shall
not apply to any unien, society or
association mentioned in that subsectien

vhich engages in or earries on any activity
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similar to that of a scheduled society
or is used as a platform for engaging
in or earrying on such activity,"

The PUBLIC ORDER DECREE 1966 (Nigeria) also makes it aa
offence for anybody to take part ia or encourage the
sanagenent of scheduled societies {.e, wvhether old

or nevw, for if any nev association was formed after

the commencement of this decree such association is to
be deemed a scheduled scciety and designated as lnchoa
Publie processions conducted by scheduled societies or
associations or meetings of the same vhether {n private
or public places are prohidited, The use of political
slogans, syzdols, flags or political nicknames is
banned, The police are vested with wide powvers of
search and arrest, S5ECTION &b of the PUBLIC ORDERX

DECREE 1966 provideste

(1) "Any police officer authorised in writing
by the designated officer may enter with
the assistance of such number of other
police officers, constadbles or other
persons as say be deemed mecessary ia
any appropriate case, any house, building
or any place vhatsoever in which such
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dosignnfod officer has reason to delieve
that a meeting of a scheduled society or
of persons wko were or are members of

such society i{s being held,

(2) The police officer mayie
(a) arrest or cause to be arrested any
person found ia such house, building
or place whom he has reasonabdle
cause to bdelieve is or was connected
with the purposes of such society or
meoting,

(%) sieze or cause to be afezed al}
insignia, danners, aras, dooks, papers,
documents and other chattels of the
society which he may have reasonable
cause to bdelicve belong to any such
society or to be {n any way connected
with the purpose of the society or
me2ting,”

It 1e further provided in Section 13 of the PUBLIC ORDER
DECREE 1966 that this decres 1s to have effect notvithe
standiag anything to the contrary in the constitution of
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the Federafion or in any enactment or written law, This
essentially meant that a person could not invoke the
constitutional provisions relating to the freeldomn of
assenbly and association granted to him under the 1963

Federal Repudlican Constitution.

In Ghana siailar legislation to that made in Nigeria
relating to the prohidition of the formation and
operatioa of political parties vas made - namely the
NATIONAL LIBERATICN COUNCIL (PRESEIVATION OF PUBLIC
PEACE) DECRSE’ and this decree unlike the Nigerian PUBLIC
ORDER DECRZE which mentiomed a specific date in 1969

provided in paragraphs 1 and 2(1) as followste

(1) "Until such time as the National Liberatiom
| Council may appoint the formatiom or
operation by any persom of any political
party is prohbited and

(2) *Until such time as may be appointed under
parag-~ph (1) of this decree all activities
vhatsoever likely to assist in the
{or-ntian or opcration<o£ a political party
are heredy prohidited™
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Included in the list of prohibited acts wverete

(a)

()

(e)

(&

(e)

(2)

(g)

the summoning of persoans to a meeting of a
political orgacisation and the attending of
such meeting

the pudlication of a notice or advertisement
relating to the meeting of a political

organization

the organisatioan of and participation in

processions and propaganda campaigns of
political organiszations

the use of slogans and labels of political

organizations

the invitation of persons to support a
political organisatioa

the making of coni-idutiom or loan to funds
held or to de held by or for the benefit
of a political organisation or the acceptance

of suc- contribution or loam

the giving of any guarantee iam respect of -
sueh funds as aforesaid,
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A penalty was provided for in the event of a contravention
of any ef the provisions of the decree - a term of
isprisonment of wp to three years or a fine not exceeding
34000 nev cedis or to bBoth such imprisonsent and fine.

Essentially therefore both the Nigerian PUBLIC ORDER
DECREE 19€5 and the Ghanaian PRISERVATION OF PUBLIC PEACE
DECREX 1966 were the same in nature ard purpose - they
vere made to prohidbit the formation or operation of
political parties. The immediate result in both countries
was that political activity was arrested - Qo opposition
parties for example sould de formed, say to challenge

the ruling military, Pubdblie neetings and processions

were brought to a standstill, nor eould three or nore
per-oﬁs assemble peacefully - except of eourse for nome
political business. The main difference bdetwveen the
Nigerian PUBLIC ORDER DELCREE and the Ghanaian PRESERVATION
OF PUBLIC PEACE DECREE is that the former specifically
or sxpressly excl “ed from its applicatisn bona fide towm
developaent unions, zc2bership of which vas open to all
inhabitants of the town or any society or association of

three o~ more persons formed for parposes of sports or
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toligion. cultural,charitable or co-operative or under
the Trade Union Act having a non-political objective,
Also the powers of the Police in onforéing the PUBLIC
ORDER DICRZE of Nigeria are expresasly stipulated, Howe
ever it would be reasonadle to suggest that even in
Ghana, bona fide non-political associations and cultursl,
charitadle or town dsvelopaent unions would be exempt
from the applicatiom of the PRESERVATION OF PUBLIC PEACE
DECREE 1966,

It 4s important to note that in the case of Ghana, the
prohibition on the !oruatiou and organization of political
parties wvas adandoned in 1969, although the Preservatioa
of Pudlie Peace decree had not in fact stipulated the

date for lifting the ban oa the operation of political
societies and organizationss The ban was lifted to

en=dle perscns to form political parties and campaign

for elections decanse the military wvere ready to restore
eivilian rule,

THE POLITICAL PARTI:" DECREE 1969 provided i{n paragraph 1

"udject to the following provisions of this
decree, political parties may de formed in

Ghana teo further purposes vhich are not comtrary



to the lawvs of Ghana,"

The formation of political parties based on tridal or
religious coasiderations or motives was specifically

10 tne 1dea behind this prohibition seems to

prohidited,
“+vye been that only parties that were of a national oute
look were to bde tolerated and not sectional, tridal,
regional or religious ones vhose memsdership would te
1inited only to certain sections of the Ghanalan soclety.
Paragraph 2(2) of the POLITICAL PARTIES DICRIE 1969

provideste

"For the purpose of the foregoing sudparagraph
& political party shall be deemed to be formed
on tridal or religious basis if the memdbership
is restricted to nembers of any particular
community or religious faith or if its structure
and mode of operation are not national in

character,"

Even though tke FLTITICAL PARTIES DECREE 1969 had
allowed the formation of political parties it is
intereating to odserve that the same decree disqualified
sert: in persons from holding office in or being a |
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founder mexber of any political party ifie

“Be is & persom who, on or after the 1st day
of July 1960 has held any of the offices set

in the schedule to this decree.™

Tvo days after Gazotfoo notification of this decree an
amenduent wvas made to it as well as to the ccho¢n10011

As a result of this smendzent no pereom could be . .
eligible to hold effice or be & founding member of any
political party 4f such person had held any of the
offices listed belov om the eve of tho‘abth of February
1966 « the evening bdefore the army assumed powere

(8) member of the central committee of the
dissolved Convention Peoples Party or Generale
Secretary of that party

(3) minister of state i1 the governmeat of that
party

(¢) spec'sl advisor to former President Xvame
Nkrusah

(4) region coamissioner in the government of the
s2id Conventiom Peoples Party
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(e) District Commissioner
(f) regional secretary of the said party

(g) memders of the national or regional executive
soamittee of the dissolvci Convention

Peoples Farty

(%) r=ozber of the Presidential Detail Departaent
other than a olice officer or civil servart . -
transferred or seconded to the departament
with the approval of his head of department
or other person having ia relation to hiam
the powver to approve such transfer or

secondment,
(1) Chairman of a City or Municipal Council

(3) =eational or regional party propaganda
secretary of the dissolved Coaventioa

Peoples Party,

Although the schridule to the decree had been reduced in
size and the period of holding any of the offfces
mentioned in the schedule h:qd been brought foward from
the 18t of July 1960 to the eve of the 24th of Pebruary
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1966 the list of persons precluded from either holding
office or bdeimg founding mesmders of sny political rarty

eould not have been more exhaustive,

The preclusion apparextly was primarily intended to
apply to perscas vho held high political (goverrmment)
or party positions during Nkrumah's reign. One resson
for this may be that the military did not like the {dea ..
of the very people they had ousted from pover earlier

on to hold the reigns of government, prodbadly oa the
grounds that there might de a repeat porforuanco. It can
be argued that the National Liberation Council in Ghana
was very much interested {m seeing ™nev bdldod" injected
into the politics of the conntry‘and most likely people
vho eould not or were unlikely at least to reverse overe
right vhatever policies the Matfional Liberation Council

kad {nitiated Quring its three year reign,

This 45 a dit unfortunate in the sense that even persons
wvho had served rather reluctantly under the Nkrumah
regime and who ecould have effectively contributed to
national development and prosress, had they been allowed
te form nev political parties were thus effectively
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precluded, Ome could say that in this wvay certaim
people had been discriminated against om grounds of
past political deliefs or activities,

Ia Nigeria on tie other hand there has been no break in
military rule since 1966 presumadly because the right
tinme has not yet presented itself, To quote GINERAL
YAKUBU GCWCNie

"I have promised the nation to hand over to s
eivilian government as soon as possidble, it
can be a matter of months bdecause I want to
g0 back to the Army dut I do not want to hand
over in such a situation that will give room
for any repeat performance. No one can give

a definite ansver except God.“12

The adove quoted statement has deen reiterated almost
eight years after the military tock powere'> Vith the
¢lasy &owm on polltical activities comes the ban on
parliamentary elections, In Nigeria Section 53 of the
1963 Federal Republican Comstitutioa which dealt with
elections was specifically suspended from operation by
the CONSTITUTION (SUSPENSION AND MODIFICATION) DECREE
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1966 (STCTION 1), In Ghana the wvhole of the 1960
Repudblican constitution wes suspended and the National
Liveration Council clearly stated that until such time
that a nev eonstitutiom was yro-ulgatéd by the people
of Chana and & r v goverement was formed wnder such
sonstitution the Natiomal Liberatioa Couscil would be

the government of Ghnna.1~

However even though elections are not held at regular
intervals during military rule the right to vote is mot
regarded as a "fundamental™ right and it is not usually
sentioned in formal constitutional bills of rights.
Nevertheless the ban on political activities does in
fact constitute an adrogation of the freedom of assendly
and association 4.0, the right to freely assemble and
associate .ith other versons for any lawful purpose and
in particular to fors associations for the protection

of his interests. However it is {sportant to note that
this adrogation of freedca of assemdly and associatiom
was restricted to PCLITICAL MATTERS omly. Meetings er
associations which were of a monepolitical character
could still de tolerated, although of course the military
autdoritiss could sasily clamp down on these - what with

the wide povers of search and arrest givea to the army amd
police,
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CHAPTER VI

FREEDCM CP SPZICH AND EXPRESSION

It will be ap. arent from wvhat has been said above that
organised opposition (wvhether political or otherwise) to
the military is usually not tolerated. To quote from
Professcr B,0, Nwvabuesei-

"As & regime of force, a military government

does not admit of opposition, WwWith the moratorius
on political activities, organised opposition is
of course out of question nor is individual
opposition to the military very much tolerated.
The ordinary man thinks of oppositiom to the
military as a foolhardy undertaking. He tends

to associate the military with the gum and
shooting and he is likely to take the viev that
diseretion is the better part of valour, better

to hold ones peace than risk bdeing -hot'1

The question wvhich arises then is, vhat treatment in view
of the above reaction to political activity by the
military has been accorded to the freedom of expression
.0 the freedom to hold opinions and receive and impare
ideas and information without interference bearing in
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mind the fact that even under civilian rule the
constitutional bills of righta usually provide for
derogation fr-m protected freedoaus ®eg8e in the interests
of defence, publiec safety, publiec order, pudlie morality .
or for the purpose of protecting the rights, reputation
and freedom of other persons or preventing the

disclosure of information received ia confidoncc.z

Ia Nigeria one of the very first acts of the Pederal
Filitary Government was to 1ift the ban imposed by
politicians en the circulation of certain mevspapers
vithin certain areas,

On the 17th of Jamuary, 1966 the CIRCULATION CF NEWSPAPER3
DECREE 1966 (Decree Ko, 2/1966) was made and this provided

as followsse

"Any provision made before the coming into force
of this decree by a local government council, a
eity or town council or any other municipal
"suthority which prohibits or restricts
distridution or general sale of any newspaper

in any part of Nigeria shall cease to bave
effect on the couing into force of this 400r00'3
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Tholiftotthohnalaooxtondcdtonmptpm
publiared by or under the suthority eof go:uvu-z:n-ni:.~

It was also made an offence for -.ny person whether
alone or with any other person to do anything calculated
to prevent or restrict the distributiom er general sale
ef any newspaper in any part of Nigeria. A penalty eof
five hundred pounds or imprisonment for a tersm net
excesding three ysars or both was provided for im the
event of & conviction (sectiocn 1 (2) of Decree No, 2
1966).

In Ghana members of the National Liberation Council made
public statements on their willingness to listen teo
pressure groups. Gemeral Ankrah speaking at the
Uaiversity of Ghana asked the Universities in Ghana to
take the inmitiative on matters of interest to them and

to send their "well considered advice™ to the National
Liberation Council.” Gemeral AFRIFA requested Ghenaiam
intellectuals to de bold encugh to criticise the National
Liderstion Council 1if they considered any of its actions
vrtmg.s and General Kotoka asked for criticisa “that helps

us to see alternative and bdetter ulntim."y
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On the expression of views through mass media an egqually
tolerant attitude was expressed, General YAXUBU GOWON
of Rigeria said:~ |

“As I aiwvays tell the press they are fres to
write anything they like but please do not
uisinterpret u-"a

General Afrifa in Ghana asked the press to offer more . -
constructive criticiam of the National Liberation Council and
not to "ging his masters voicc."’ He wrote to ome daily
paper cosplaining that its attitude to the National
Lideration Council was not different from that to

Kkrusah before the soup and asked that in the absence of

an opposition the press should wara the Natiomal

10 but he bad

Liberation Council vhea it was going vrong
earlier on distinguished betveen "freedom of the press”
and "harmful, biased, destructive criticisa."'' General
Ankrak too suggested limits to freedom of expression,
the preas vas free to express any political opinioa

providing they do it constructively and responsibly.” 2

Sves though General Ankrah had somplained (May 1967) of
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the press giving too much attention to the Middle East
erisis and to "trivial events" when the mary positive
strides of tha Natiocnal Lideration Council should co-and
attentfon'> the DATLY GRAPHIC asserted its independence

by making the events in Nigeria its lead story ia three
of the sudsequent four oditionl.1~

After the ecoup in Ghana various nevspapers and even
individuals felt free to express opinions on variocus
issues that affected the National Lideration Counecil,
Censorship oa out going cadles which ild been imposed
by the Nxrumah regime in 1962 was abolished.'® Ia am
issue of the EVENING NEWS a comnentator complained
that the governsent vas "half-hearted" in ridding state
e¢orporations of corruption and nepotism, the reason the
article said weas that the National Lideration Counoil
tended to leave details of adninistration to precicely
thoese peovle who were responsible for the malpractices
in the past, The commentator then asked the National
Liberatica Council to be "bold“.16

A staff writer of the GRANAIAN TIMES complained that the
decision of the Chieftaincy secretariat to baz all
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prtitioms sm T:ieftairey woalfd “stock every lover of
true desocracy,”'’ The LTGCN CBSIRVER of Ghana echoing

& fairly widespread opinion commented as followsie

"The recent spate of releases from protective
custody of ex C.P.P. funetiomaries will
undoudtedly ‘cause disaay and disappointaent
among many, principally because it is not easy
to see hov many of those nov released could
Rave passed the test, nagely that releases womld
depend on vhether eriminal csharges eould be
sustained against particular individuals or not
Some like EDUSEYI amd JAMES OYUSU would have had
& hard tise trying to cosvince any Ghanaian
that they were "cleaa"™ or that they “carried
out Nkrumah's policies wader duress.”

¥ithia three months of the coup the DAILY GRAPHIC folt
free to print a letter attacking Gereral Ankrah's
attitude to atheism and the same paper shortly afterwvards
published a letter criticising the National Liberatiom
Council's practice of sending frequemt songratulatory

nessages to foreign govcrn-cut-.18

-
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The LEGON CBSERVER (run by a group of academics at the
Univoriity of Ghana) was perhaps the most outzpokenm
Papere Cne of its earliest editiors eriticised the
practice of clearing rocd; of all traffic to onable the
Hoad of state to 9131.19 & letter in a later editiom
asked if 4t was not fair "to say at least something good
of Kvane erunthyzo and the same paper published
c’itorials eriticising the DRCIIBITION OF RUMCURS DECRIE
(¥1CD 92 1966) which prohibited the pudlication of items
vhich caused fear, alarm and despondency, disturbed

Peace or caused disaffection against the Natiomal
Lideration Council and the CRIMINAL PROCEDURE (AMENDMTW®)
DECREE 1966 (K1LCD 93) which provided for the dotdining.

of persons arrested without warrant in custody for a
period of up to twentyeeight days or such other period

es the Attorney-Genersl might authorise, provided there
was the consent of the Attorney-General ia writing, and
further more 2o bail was to de allowed in respect of
persons so dctaiaod.z1

No restrictions however were imposed on the importatiom
of books critical of the National Liveratioa Council and
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both éo Bing's 'REAP THL WHIRLYIND" and Kvame Nkrumah's
"DARK DAYS IR GHANA™ were readily available but no omne
living in Ghana felt it prudent to write anything as
eritical as th-se authars. However freedoa of expressioa
sspecially that of the press was not unlimited in Ghana,
Folitical parties fn doth Ghana and Nigeria as ve have
already szeen were prohidited, In Ghana the goverament
continuned to ovn two of the three main daily papers,

The Protective Cnitody Decree (Ghana) and the State
Security (Detention of Persons) Decree (Nigerin) could de
used to deal with those whose words or action the .
governaent disliked, Other lev vossibly ainmed at
controlling the freedom of expressicn, especially that

of the press wvas sade in both Ghana and Kigeria, In
Ghara the PRCHIBITICN OF RUNOURS DECREEZZ stated expressly
that any person vho pudlished or reproduced any statemeat,
rusour or report wvhich wvas likely to cause fear, alarm

or dispondency to the pudlis or to disturd the pudlie
peace or to cause disaffection against the Rational
Liberatica Council among the pudlic or among mesbers of
the Armed Forces or of the Police Service would be

guilty of an offence and wpon conviction, vould be liadble
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to a fine not exceeding 1,000 cedis or to a tera of
imprisonment not exceeding three years or to both such
fine and tars of mrimont.a

Ia Nigeria a NEWSPAPERS (PRCHIBITION OF CIRCULATION)
DECR:Z 19672* vas enacted and this provides that if the
Head of the Federal Kilitary government is satisfied that
the unrestricted eirculation in Nigeria of a newspaper is
or would de detrimental to the interest of the Federatiom
or any state therecof he could by order putlished in the
Gasatte prohidit the circulation of such nﬁ-papor in

the Federation or any state therecf, Unless any period
is prescrided ia the order the prohidition would countinue
ia force for a period of twelve months. However the
prohibition could be revoked soomer or oxtudod.z’
Tailure to ecowply wvith any prohibitioan order is made
punishable oa conviction by the imposition of a fine or
a term of imprisonament,

In additicn to the Newspapers (Prohibitiom of .
Circulation) Decree is the DEFAMATORY AND OFFENSIVE
PUBLICATIONS DEICREE 1966 (Nigeria).

This decree provides:-



“Any person who -

-(a) In any mamner or fors yublish#c or
displays or offers to the public the
pictorial represeatation of any persoa
living or dead in a manner likely to
provoke any section of the community

or
(d) publishes or eirculates, publications
either in the fora of newspapers or leafs
lots, periodicals, pamphlets or posters,
1f such pudlications are likely to provoks
or to bring into disaffection any sectioa
of the coammunity will bde guilty of an

offence.”

It is provided that any persom wvho commits an offence
under this decree can be arrested wvithout varrant by any
police officer or member of the armed forces in uniforms
and upon conviction such person would be liadle to pay a
fine of fifty pounds or to imprisonzent for a ters of

thiree months or to bv.w‘th.z6

. effect notvwithstanding any other penalty that may bave

This decree is to have
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boer prescrided for any offence of a similar nature ia
any crininal or peral code in force ia Nigeria.

Coupled vith sush legislation that tends to oppress the

press is the dislike of "harmful™ “destructive” and
"negative” eriticism expressed dy leading mesders of the
ruling ailitary authorities. In Ghana Generazl Kotoka

spoke of the National Lideratioa Council's resentment of - -
criticisa that made its work difficult and the need te
understand policy defore eriticising 1t.27 General

YAKUBU GCWCN told the press ™mot to -1o-iaforprot us®
although they were free to wvrite om anything they viahod.za
General Ankrah once remarked "“the cne who pays the piper
vill have to eall the ture.*2’ Remarks such as the ome
quoted ub&vt sust have served as & wvarning to the press
and the general pudlie, Nevertheless direct use of the
lav agaiast journalists and writers ia general was not

videspread at the early stages of military governments.

In Ghama RANS VIGAH of the EVENING NEYS « (Ghana) was

eharged with breakimg the Rumcurs Deerse by reperting a
theft of arss and ATTA NINSAN was imprisoned fer three
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years for writing “defamatory literature” sondemming the
Kational Iiberation Couneil.”® Editortal dismissals
that attracted more attentiom were those that followed
eriticiss of the AB30OT agreesent in Ghana im 1567 which
involved investzent by an American firam in the state
Pharmaceutical Corporation om terms regarded as highly
favourable to the fermer, The National Liberatioca
Council showed consideradbls patience in allowving the
satter to be debated om television in Novemder 1967 but
wvhen press eriticisa continued and raised the pozsidility
of the Americeam firm abrogating the agreement four
editors were dismissed vithout the civilian comaissioner
being consulted.' 5till in Ghana on Jamuary 8, 1968
twenty-nine persons associated with the "LEGLN OBSEZRVER®
went oa trial 4in the Accra High Court on charges stemaing
from criticism of the sowrt for delays in hearing cases
iz the December issue of the LEGON OBSELRVER. The
Attorney«General argued that the article tended to bdriag
the court into contempt and thus prejudiced the pudlis
against the governmenmt, Om January 22, 1967 the
defendants pleaded guilty aand spologised, Cmce more in
November 1968 the University of Ghana was slesed for two
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woeks during protests over the suspensiom of five students
charged with writing "obseone™ articles in the campus

paper SIRN, 2

In Ghana to quote RCBEIRT PINXNEYte

"Despite these lizitations the eontrast between
pre and post coup periods is real encugh. Mass
sedia were no longer regarded as tools for
helping to duild a socialist state, required
not merely to refrain from attacking the
governzent but to heap praisze om it, There was
no longer the assumption that those who did not
shout loudly that they were with the government
vere againat it, In practice considerably
greater criticisa of the governnent occurred
than under Nkrusah, Between 1960 and 1966
oeriticism of individual mintfsters had bLeen sade
bat never criticisas of the President or the
government as a vholc“”

The above quoted statement wvas echoed by another suthor
who stated that the press under the Katicnal Lideratioa
Couneil was far sore freer than under Nkrnnnh}y’



Nigeria like GChans has also bad its share of confroatation
betveen the state and press from 1966 until quite recently,
Ta 1966 the editor of the WEST AFRICAN PTLOT Mr, STEVEN
IVIENYA wvho had deen arrested or the 3rd of June 1966 for
breaching the Publicﬁcrder-Docroo of 1966 was subsequently
detained under the State Security (Detention of Persoms)
Decrees The action was taken as & result of the
pudlication of a cartoon entitled "Dawvn of a New Day" 11' ]
the WEST AYRICAN PILOT om June 2, 1966. The editor was
alleged to kave broken section 3 of the Pudblic COrder
Decres which makes it an offence to dispiny or advertise
signs, symdols, slogans or flags of any of the dissolved
political parties or tribdal unicnse>>

There is also evidence of expulsions of foreign neve-
paper correspondents from Nigeria, The Kigeriam
correspoadent of the United Kingdom newspaper the SUNDAY
TELEGRAPE, DyLel, LOSHAX was deported from Nigeria om the
13tk of June 1966 by the Kational ¥ilitary Govermeent for
"pudlishing false stories”™ about Nigeria, A government
announcesent hovever said that Mr, Loshak's expulsion
8id aot preveant the DAILY TILIGRAPE AND SUNDAY TILEGRAPR
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from sending another correspondent to Nigeria, but warned
that the newspaper must bde sure that whoever they tended
to send to replace hism must be a "responsible person.”
The statement added that Nigeria would not tolerate
“irresponsidle local and foreign journalists striving ia
sensational and inaccurate Journalisu.“’s Anr extrae
ordinary issue of the Government Gazette pudlished by

the National Kilitury Governameat oan the 22nd of June

1966 declared the representative in Nigetia cf the Londoa
Bevspapers the CBSERVER and the GUARDIAN, WALTER SCHVART
a prohidbited immigrant and ordered that hi should leave
tamediately, Y’

In 1967 the Eastern Nigerian military government danned
the circulation of PCST aad TIMES grouy of nevspapers
from the region until furtier :otieo.’a A statement
anmouncing the dan on January 18, 1967 stated that the
actisn vas takea to protect the people from the type of
propaganda that heightens tensios and ereates further loss
of eonfidence and mistrusts The statement noted that "ia
the past fev days™ both the DAILY TINES and the MORNING
PCST groups of newspapers had published material whieh
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bad the effect of inciting the pecple of Eastern Nigeria
contrary to the spirit of the Aburi meeting of military
leaders.

In 1971 three nevs editors were arrested from the DAILY
SXETCH and DAILY EXPRESS, Following the arrests the
DAI;! TIMES os the 18th of February 1971 discussed the
freedon of the press and said that the disturding
Questicn of the arrests wvas that the Police would mot

say why the men were held, The TINES referred to the
fact that Nigerian leaders oftea wrged the press to
expose evils in the society but wondered hov a journalist
would know that his attempt to expose anything evil wounld
a0t be miscenstrued, The DAILY TIKES went on to state
that since there were eladorate provisions im the lavw for
dealing wit: anybody vho overstepped the bounds of
io;itinat. eriticisa, it wveas important that governaents
should try fresh rationslirzatiocn of their relationships
with the press.’’ And as recently as late 1974 the
aoting editor of the RIGERIAR‘TRIBUKZ wvas questioned by
police in Ibadan adout an article iam his nevspaper oa
sorruption aad press freedom, MNr, SIYAN OLACYE was
questioned for several hours and later released,'®



e 92 =
Hovever it is interesting to note that despite the
.l.llurtl taken by the Federal Military government against
the press, the press has consistently 1nai$ted on
exercising its freedom, Vhen the Inspector-General ef
Police and Federal Commissioner for Internal Affairs
ALHAJI XKAM SALFM spoke of nisleading reports in
Bevspapers in Nigeria and said that the government might
be forced to take drastie and unpleasant meagures to
ourd "ths exsesses of the Kigerian )rO-n“‘1‘ the
NIGERIAN TRIBUNE ehallenged the Imspector Gemeral of
Police to prosocute newspapers which he clailcd had
printed mizchievous and misleading reperts, The TRIBUNE
called en Alhaji Kam Sales to Justily charges heo had made
at a news ecnference that a gection of the press had
atteapted to blackmail the Federal goverzment, made
accusatiocas against pecple unadle to seek legal remedy,
misled the publie, published articles capable of whipping
up secticmal sentiment and accused the Police of
"2 Jlso vhea Police
raided the offices of the government owned DAILY SKETCER
in Idadan snd removed an editorial intended for the next
day's issme the paper appeared the following merning with

arditrary srrest of jourmalists.



e §3 -
a front page statement which said "Readers pleass pardom
our slight errours. Y%e¢ had unexpected vigitcrn just
before going to presse” According to a spokesman for
the nevspaper the report said Pelice had told the staff
during the reaid that the activities of the aswspaper
within the last three months had been eabarrassiag te

the covtranoat.~3

Yollowing GENERAL GCWON's wvarning that the press and
Judieiary should not sllow themselves to be used to
blackmail public effiecisls the NEVW NIGERIA {n a comment
noted that though "there is the danger of the two
iastitutions (press and judiciary) deing used to attack
poople holdiag pudlic offfces of ulterior notives,
Revertheless it will be a dangerous development to evea
attespt to force the two inatitutions to deny access to
poople vith genuine complaints against pudlic officers
vho have abdused pudlic trust to enrich themselves
1llezelly or to bWreak the country's laws.” FKoting that
the press and the courts eanrot knoyhin advance which
matter or affidavit "i{s frivolous” it argued that both
i{nstitutions are either free to perform their duty eor
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they are not, "“there is no halfeway house™ it said.

The newspaper added that "the best way out‘for all those
holding positions ofAynblic trust lies in the path of
prodity. They should not only uphold the laws of the
sountry and live withia their legitimate income Mut

should be seen to do -o.“kb

Vhen a newspaper columnist and Genersl Mansger of the
government owned DAILY SKEITCH My, Se.L. Bolaji had
allegedly deen reassigned to another post in the departe
sent of Health at his request by the State government,
the state branch of the Nigerian Uniom of Journalists

~ opposed his removal from the nevspaper, bdecause it
seemed his reassignment had been prompted because Kr,
Bolaji had writtem seversl articles condemning corrupt
1..‘0r10~5

From the adbove one motices that the military authorities
in Nigeria were quite tolerant of the freedom of the
press, although oa certain occcasions the authorities
used stroag ars mesasures,
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In conclusion therefore one could safely state that as
long as writers or other persons expressing views avoided
certain “forbdidden” or “sensitive" areas such as matters
pertaining to the legitimacy of military rule, corruption
within the military leadership or opinions suggesting the
use of wndue vioclence im the assumption of pover or even
after or advocating quick retura to c¢ivilian rule,
consideradle freedos of expressioa existed ian both (hana

aad Rigeria, : I e



CHAPTER VII

THE RIGHT TO PERSCNAL LIBERTY AND FREFEDOM OF

MOVIMINT

The right to personal liderty and freedom of movement
are very important rights. They are suaually spelt out
in gonstitutional bills of rights, preambdles to
constitutions or are referred to ia "fundanental
directive principles.” Deprived of personal liderty

and freedom of movement a person would find it difficulg,
4f not impossible to exercise or enjoy other rights eor
freedoms accorded to him by the state,

Rowever like any other right, the right to personal
1idberty ard freedom of movesent is qualified im the exteat
of its application. Conditions wnder which persons can de
deprived of the right to personal liderty and freedom are
provided for ia bills of rights. For e¢example a persoa
could be deprived of personal lidberty in the following
eircumstancesi~

(a) 4a the exscution of a sentence ia respect
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of a erisinal offence of wvhich he has
beeon convicted or

(d) 4am the execution of an order of a court of
record punishing him for comtempt of that
gourte

(e) for the purpose of bringing him before a
court in execution of an order of that
courte

(4) wupon reasonabdle suspicion of his having
committed or being about to commit a oriminal

offence

(e¢) for the purpose of preventiag the spreading
of infectious or contagious disease.

At the same time provisicn is made in the constitutica
for a persca detained or arrested to be informed as |
soom as reascoably practicabdle im a language that he
understands of the reasons of his arrest or detention,
Persons arrested or detained for the purpose of having
them brought before a court i{n execution of a court

order or upom reascnable suspicion of their having
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committed or being about to commit a criminal offence
unless sooner released have to de brought before a court

of lav without undue delay,

In the event of a persom being unlawfully arrested or
detained, compensation has to be paid by the persom who
suthorised or effected the detention or nrro-t.’

Freedom of movement involves the right to move freely,
reside in any part of the country, the right to enter
such country ia questiom and imsunity from expulsiom
from such country, It is usual for bills of rights to
provide that nothing contained in or done under the
authority of any lav shall de taken to constitute aa
unlavful encroachment upon the freedom of movement of
& persca {f the lav in question provides for the
fmposition of restrictions that are reasonably required
in the interests of defence, pubdblie safety, pudliec order,
pudliec morality or pudlic health or the imposition of
restrictions on the freedom of msovement of any persoa
who is not a citizen, or the imposition of restrictiea
oa the use by any person of land or other property or
the restriction wpon the movement er residence vithia
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the sountry im question of pudlic officers or for the
renoval of a persoa from the couantry in question te
be tried cutside that country for a crhin‘l offence.
Any restrictioa upon a person's freedoa of movenent
that is involved in his lavful detentioa shall not be
held to be a derogation frem that persoa’s freedom of

m.z

It is important to note hovever that in the event of
a persom being deprived of his personal liberty or
freedom of movenent by bdeing detained or restricted
under some lav gertain comsequences follov, Under the
135£3 Federal Repudblican Constitutiom of Nigeria « where
any person is detained wnder the authority of am Act
of Parliament derogating from the provisions of
section 21 of that comstitution (Sectiom 21 deals with
the right to personal liderty) or restricted lawvfully
in the interests of defence, pudlic safety, pubdlie
erder, publiec morality er publiec health that persoa

{8 entitled to require that his case should be
referred vithin eme month of the beginning of the
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period of detention or restriction and thersafter duriag
that period at intervals of mot more tm six months to
a tribunal estadlished by law and that the tridunal has
to make recoamendations concerning the mscessity or
expediency of continuing the detention or restrictiom

to the authority that ordered it, Howvever it is
provided that unless a lav so required the detaiaing
authority is not obliged to act ia asesrdance with any

such recommendation,

In Zaadia defore an smendment te the coastitutiom ia
1969 the position was almest similar to that ia Kigeria,
although different treatmeat was accorded to restriction
and detention cases before 1969, After the anendment
the position of detainees and restrictees hecane the
sane, In the Zambian cemstitutiomal provision relating
te what is to happea uwpon the detentiom or restricstioa
of a person goes further than that of the Nigeriam
soustitutiom of 1963, Ian Zambia vhea a persom has

beer detained or restricted he sust as soon as is
reascasbly prasticadle and {n any case not more than
fourteoea days after the commencenent of his detentien
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er restriction be furnished with a statement in

writing in a langusze that he understands, specifying
in detail the grounds wpom vhich he is restricted or
detained, Secondly mot more than one memth after the
commencenent of his restriction or detention a
notification must de published im the governzent
gasette stating that he has deen restricted or detained
and giving particulars of the provisien of lav undeyr
vhich his restriction or detention is anthorised.
Thirdly 4if a detained persom requests at any time during
the period of such restriction or detention not earlier
than one year after the commencement of the detentiom
or restriction, his case zust de reviewved by an
independent and iwxpartial tridunal established by lav
and presided over by a persom appointed dy the Chief
Justiee who is qualified to be a judge of the BEigh
Courte 1Ia this respect the detainee ought to de
afforded reascnadle facilities to comsult a legal
representative of his own choice, vho must de pernitted
to make representations to the tridunal estadlished for
the reviev of the detainece’s case and at the hearing
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of his case by such tridunal the detainee must be
persitted to appear in person er by his 1&5&1
!.pr’.tntlti".’

Like Seotiom 30 of the Nigerian Constitution of 1963,
Article 26A of the Zambian Constitutiom provides that

on the reviev of a case by a tridunal of the case of

& detained persca the tridunal, may make recomamendations
to the authority wvhich appointed it concerning the
aecessity or expediency of continuing his detentioca or
restriction but unless it is othervise provided by law
the detaining authority is not obliged te act in
accordance with any such recommendatioa,

The fact that the right to perscmal liderty and freedom
of movezent is or can be qualified in certaim circum-
stances {8 not bad in itself, especially &uring war

and other real emergencies, wvhen the activities of
certain persons might be inimical to the pudlic welfare,
But it {s otherwise vien people’s right to personal
1iberty and freedom of movement is taken awvay
eapriciously wader the guise of “pudlie interest™ or
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“natiozal security.,® The provisions of bills of rights
relating to what {s to follow upon the restrictioa or
detention of a person are important latokunrds 1e04
they constitute some form of restraint upon vhoever is
likely to authorise the restrictioa or detention of
personse Publicity of detentions, legal representatioan
and furnishing of grounds of detention in detail help
in that an effective representation to the review
tridbunal against continued detention can be made and
the generzl public {s made avare of vhat is happening,

The question nov is « How have the ailitary treated
this important right of personal liberty and freedoa
of movestent? Have there been mass deprivations of the
right to personal liderty and freedom of movement?

In Ghana shortly after the soup a PROTECTIVE CUSTODY
DECRIE 1966 (NICD 2) was made because the Natfonal
Lideration Council "is satisfied that the decree is
Recessary for the preservation of public peace and the
protection of the persons descrided im the sehedule to
this decree.”
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4s a result all ministers in the government of Xwanme
¥krunah, all other members of parliament, all regiomal
secretaries of the disscolved Convention Peoples Party,
all regional education secretaries of the Comvention
Peoples Party, all district commissioners, all regional
propaganda secretaries of the Convention People Party
were placed in "protective custody.®” Om the whole
Mvm’”ud&wpmmmmnd.mnni ’
of thess were released after ccrnahc... Under those
eircunstances one could say there was still ia

existence an emergency vhich justified the deprivation
of eesrtain peoples' persorzl liberty and freedom of
sovement, Hovever the most striking feature ef this
Protective Custody deeree is that the period of
doeprivation of liderty was unspesified. Puragraph 1 of
the decree providesie

"The persoms descrided in the schedule to this
decree shall be taken into custody for such
period as the Katiozal Lidberation Council may
deternine,.” |

Vhat {s more the decres made no provision for the reviev
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of detained person's cases by an indopogdcnt and
impartial tribunal sor wvas provision made to see to it
that detained persoas were afforded a chance of makinmg
representatioas to the detaining authority whether

oral or written, LIssentially therefore whem a person
was detaired or put ia “"protective custody™ it was for
az indefinite period and for that matter vithout trial,
In this respect the Frotective Custody Decree was not
different from the Preventive Detention Ast of 1958
vhich the Katiomal Liderstiea Couneil repealed ca the
S5tk ef April 1966. | |

The Protective Custody Decree Rad no provision relatiag
to detained persons being informed as soom as prasticadle
of the reasons for their dctontiaﬁ.‘ Bowcvor'oo-o fov
sonths after the 24th February 1966 the powers under

the Protective Custody Decree were sparingly msed until
a3 abortive eoup took place om the 17th of April 1967

and the period folloving fmmediately after the adortive
eoup sav the detentiom of six huzndred e¢iviliaas and

over five huandred ooldicr'-,
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In Justifying the detention of all these people General
Ankrah is reported to have said that thq people who had
been put in “protective custody" were supporters of the
April 17, 1967 attempted coup, who had to be protected
froa the wrath of the public, He said these peorle

had rejoiced prematurely at the success of Liesutenant
Arthur Yedoah's coup and had "incensed and angered
thousands of individuals” who had tﬁcn sought te

attack and possidbly kill thems, the government acted
quickly te place these people im protective custody
uatil the fury of the peocple had oubsidod.‘ Howvever the
real reason behind the detention of 0 meny pecple seems
to 1ie¢ {n the fact that the attempt had almost deen
seeccossful, o0 that the National Lideratiom Council felt
drastie actica had to be taken to avoid a recurrance of
& similar eveat,

As of December 1967 some 270 remained ia custody.’ HNe
doudt some people had been detained for a long period.
Even though persons were being released steadily from
"protective custody" &n amendment to the Protsctive
Custody Decree izposed limitations upon a released
perscn'’s liderty and freedom. The Protestive Custody
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(Consolidation) (Asemdment) (No. 5) Decree (NLCD 149)
provided that every released person while ho or she
vas ia Ghama would have to report at such iantervals
as the Iaspector-General of Police directed to the
Police Cfficerwin<Charge of the police statiom nearest
to the place the rgloaaod person usually resided or at
such other place as the Inspecstor-General of Police
etght eereet,?

Furtherucre every person released from "protective
custody™ vho intended to travel ocutside GChana had to
sotify the Commissioner of Police (C.I.D.) of his
iantentiom to depart from Ghana, seven days inm advance.

In his notification he would have to state the exact

date of Xis departure from Ghama, the mode of travel f.e.
vhether by air, land or sea, his destinatiom outside .
Ghana and such ether matters as the Commissioner of
Peliee (ColeDe) might reasonadly speeify.’

In Nigeria the Yederal Military government made a decree
to deal with the detention of pereons « a decree that

inevitably runs counter to the right to personal liberty
and freedom of movesent « the State Security (Detentiom
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of Persons) Decree 1966, This decree provides that if
the Head of the Federal Military government is satisfied
that the arrest and detentiom of certain fcracn. would
be in the interest of the security of Nigeria thea such
persons could de detained, However this decree is more
elaborate in {ts provisions than the Ghanaian Protective
Custody Decree. Persons detained under the State
Security (Deteation of Persons) Decree 1966 are entitled
“as sock as may be" to make representations im writing
te the detaining authority, in this case ghc Federal
Military government dut any information which is agaianst
mpublie interest® sould mot be disclosed at any time

thereafter by nayouo.‘o

It is alse provided that 1f the Federal Military govern-
ment thinks fit ia its discretion, it could constitute
tridunals for the purpese of advising it on any
detention cases which that government might eomsider
necesaary to refer to & tridunal « and a tridbumal for
the purposes of this decree is te conzist of two members,
esne of vhem as the chairman must be a Barrister-atelav

of aot less than seven years standing, aominated by the
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the Chief Justice of Nigeria, the other member is to b
appointed by the Federal Military government, However
persons to be appointed members of reviev tribunals
under “his decree must be "persoms who appear to the
Yederal Filitary government such as will exercise an
independent and impartial Jndsncnt.”"

A tridunal appointed to consider a case referred to it
has to subait ita report om the besis of material placed
before it withia four weeks from the date of the
reference of the case to it., There 4s 1a‘addittoa an
important proviso to this sectioa:

"But aothing ia this sectiom akall entitle any
persoa detained under this decree to attend ia
person or teo be represented by any person during
the consideration by the tridbunal of the case as

it affects such pcr:on."z

Section 3 of the same deeree provides that ac suit,
presecution or other legal proceeding will lie against
dxy persca for anything done in good faith or intended
to be done in purcuance of this deeree and Sectioca 6



goes further and expressly suspends Chapter III of the
Nigerian Federal Comstitution which deals with fundae
sental humsn rights and freedoms, their protection and
eaforcement, The jurisdictiom of the ecurts of lav is

expressly ousted,

Section 6 sudbsections (a) and (b) providesi=
(a) "The question whether any provision
& ' thereof (i.e. Chapter 3) has been or is
being or would de contravened by anything'
done or propecsed to de done in pursuance ”
of this decree shall not be inquired inte
in any court of law” and

(d) "an applicatien for a writ of habdeas
corpus &d sudjiciendus shall mot lie at
the instance of a person detained umder
this decree or on his debalf,”

Even though the Nigerian State Security (Detentiom of
Perscns) Decree is much more elaborate thanm the Ghanaiaa
Protective Custody Decree its impact om irndividual

liberty can hardly de less, First there is no requiremsent
that ths detaining autdority should furnish the detainee
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vith the grounds of his detention, It is all right to
provide that a person shall be entitled to make writtea
representatioa to the detaining autharity‘ccncorning his
detention, But at once it becomes clear that whea ome
is not furnished with specific grounds for kis
detention, then the task of making an effective
representation to the detaining authority is sade much
more difficult, if not ispossible., ¥hat is more the
State Security (Detentiom of Persoms) Decree provides
that even when the tribunal revieving a detainee's case
is sitting the detained person is mot 0nt1i104 to appear

13 persca, 1ot alszy s~ /724
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tridunal, 5o that ia the final analysis the reviev of
axy ease depends on vhether or aot the Yederal Military
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government consilders that a case ought to be reviewved.
The decree is mainifestly unjust decause in its applie
csation the fundamental human rights ehaﬁt.r is suspended
froms operztiom and as such a person deprived of perscaal
1iberty or freedom of movenment cannot ask or seek a
remedy from the courts of law for the court's
Jurisdiction is expressly ocusted and no hadeas corpus
application can be entertained by the sourts. legal
suits in connection with detention under this decree
are darred « so that persoms vho are unlawfully

detained cannot sue for compensation, let alcne seek
‘their immediate release. Nevertheless it is important
teo note that vhoreas under the Ghanaian Protective
Custody Decree detention was for an unspecified or
indefinite period the Kigerian State Security (Detentiom
of Persoms) Decree restristed the detention periocd te
six mthl.”

Thas the Nigerian decree is primarily intended to deal
with perscns vho are counsidered to de "Security risks®
and from evidence availabls detwesn 1966 and 1968 it

vas sparingly used and the mumber of persons detained
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betveen 1966 and 1968 was wueh less than that recorded
iz Ghana for the same pericd, However at the same time
sight should not be lost of other decrees which had the
effect of depriving a persoa of 1iberty and freedom of
sovenent in Nigeria,

A Suppression of Disorder Dccrnﬁ made by the Yederal
¥ilitary government provides that if it appears to the -
Eead of the Federal Military government that videspread
pudblie disturbances are occuring ia any part of Nigeria
ke may proclaim such area to bde a nintiry area for the
purposes of this docm” and section 18 of this decree
provides that if the chairaan of a nilitary executive
comuzittee is satisfied that any person in a ailitary
area wvas or had mentl; been concerned in acts
prejudicial to pudlie order, or in t)u preparation or
in the instigation of such acts and that by reasoma
thereof it is necessary to exercise control over such
person bhe may by order iam writing direct that smeh
persom b¢ dstained in a eivi} prison or police station
vhether vithin “the military area or not™ and it is to
% the duty of the superintendeat or other prsoa in -



« 11} -

charge to keep that persom in custody until the order
iz revoked or the military area in question ceasse to be

a military area.

Seetion 21 of this Suppressicn of Disorder Decree
provides that the question whether any provision of
chapter three (i.e. the human rights chapter) of the

1963 Nigerien Federsl Comstituticn, has been, is being
or would be contravened by anything done or proposed to
be done in pursusnce of this decorse shall not be inquired

into in any court of law.

As such thersfore perscns detained under this decres
have no recourse to courts of law. The pariod of their
detenticn is indefinite « bLecause it could continue
until the order for their detention is revcked or ¢the
nilitary area that has deen sstablished by the military
authorities ceasss to be onas, ‘No specific time limit

is expressed.

The purpose of the Suppression of Disorder decree
according to an explanatory note whick doez not fore

part of the decree iteself is that the Federal Nilitary
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governsnent was desirous that normam) conditions of life
should be restored to areas where disturbances had
occurred and that in order to bring abéut these normal
conditions es quickly &es possible all persons who had
been constrained to leave their homss by reaeson of
actual violence or thrests or fear of violensce should
nov meke their return and resume their customary lives
and occcupations. The Federal Military gouvernment was
deternined that no ill-affected person or persona,
whoether inapir@d by party faction, plain hooliganism or
any other cause, should in any way int@&fera with this
resunption of normel life and activity and to give proper
force to its determination in this matter the Federal
Military goveroment had provided in the Suppression of
Disorder decree that any person committing an offence
agarinst public order 4s to be liable on convietion to be
sentenced either death or to imprisonment for up to

twenty-one years.

Hovever it was the inteatiom of the Federal Hilitary
governmsnt that any peraon cor persons charged with eay

such offence arieing ocut of any isclated act of
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terrorienm should be tried by the civil courts., But it
scts of public disturbances occurred ig any part of the
Federation in widespread form the Federal ¥ilitary
government would have power to proclaim the area affected
to be a 'militery ares” snd deal with i¢ accerding to

military orders,

There 1s no direct evidence available to indicste the
extent to whish the military 4in Nigeria used or 444 not
use their power for ordering the detention of "troudle
nnkers.“,6 But it is {mportant to note that persoens
could be detainsd under the Suppresaion of Digorder
dscree only when it appesars to ths Head of the Militery
gevernment that widespread publie disturbances ere
oscuring in any part of Nigeria and he had procinimed
such eres to be a "military areaa“17 Espentially
therefore cme could say the decres was intended to be
ueed in times of actus) ouergency l.,e, when there
occurred any videspread public disturbances in any part
of Nigeria. Such a power of detaining persons during

A real emergency should not be cbjectionable as & Stnte

has a duty to maintain lew snd order and save the lives
and property of citizens, But om ths cther hand whea
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the purpess of granting such powsr is not to deal with

& real emergency but merely to allow the scaprisicus
detentiom of perscae who are not 1iked hy these in power,
for instance on political grounda, then grant of such
power becomes objectionable. History also shows that
such povers are very easily abused especially when the
detaining authority has no duty to give reasons or have

the detaines’e brought before a court of law.

Novertheleas one can say that in both Ghana and Nigeria
most of the porsons whose personmal liverty and freedom
of movement were deprived were those who were considered
to be “security risks" e.z. persons who advocated for

the immediate restoration of political rights and guick
return to civilisn rule or those who were highly eritieal
of military rules In both Nigeria and Ghana perasons vere
definitely detained b@t the numbers especially dn Rigeria
vere guite low. DNut it should not be forgotten that a
lot of secrecy surrcunds what the military authorities
doe It is not possidble to put down the numbers of
persons detained with eny degree of certainty especially
when there is no requirement 42 law thet the names of
persons detained should be published in the Cffiecial

Gazetten,
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CHAPTER VIII

THo ATGUT 00 TIPS AND PROT.CDICH Pa0M THHUMAN

TRIANLACNT
A AT LA A DRALIY,

The right not to be deprived of cne's life intentionally
la one of the importsnt rights arelt out in Constitutional
bills of righta or preamdles to Constitutions. Zxpectedly
like other rizhts alreody discussesd a pargons life can he
taken svay from hiwm ip certaln circumatances. Ags an example

section 18 of the 1963 Federal Constitution of Nigeria

provides as followage

(1) No person shall be deprived intentionally
of his life smave in the excoution of a
sentence of a court in respect of a oriminsl
offcnce of which he has been found guilty,

{(2) A person shall not he rerarded aa having bLeen
denrived of his 1ife in controvention ef thin
geclion if hoe dies as the result of the use to
such an extent and in such manner as are pare
mitisd by law of such feree az is reasonably
juatifiatle -

{a) for the defence of any person from

of property
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(2} in ordes to effoct =n arrest op te
prevent the escune of a person detained
(¢) for the purpese of suppreassing a riot,
insurrecticn or mutiny
{d) 4a order %tc prevent the commission by

taat person of a erininal offences

Zambia alsc has @ provipion similar to Section 18 of the
1963 tigerion Pederal Constitution in irticle 1k of Chapter
111 of the Zembian Conatitution. I both Nigeris and
tambla, if 5 percon dies o8 & rosult of a ;mwful act of
wary such loss of 1life will not bo decmed to be in contrae

vention of the srovision reiunting to the right to life,
- ) 4

Zsoentiplly therefore wist it nennc i3 that a person ¢an

be deprived of hic 1ife 17 o court of law fouad nie guilty
and sentenced him to death or a nerson trying to kill or
cause grievous hurt to another ¢anm be killed in the process
of tryinz to prevent him from actually killing his intended
victla or hurtine him. However the Poroca used in pre-
venting the commiesion of a crime or dispersing a riot or

insurrection must be reuscnsobls hoving regard $o the

cirsumstances of ensh pariicular eaze, Tant iz to By tho



force uzad shionld he preporticnate to the situation
souzht to Lo averited, If tha force umed L diépren
portionate, then tie nperson usirg cuch force miziht hime
golf be comnitiing an offence sithor of agsault, murder

or manslaugchtor, depending of course on the ¢circumstances

of each cace,

dhat treatment has been ascorded to the right not %o be
intentionally daprived of one's life except in aeccordance

with law by the military?

In connidering this matter tws agpactu ghould be kept
apart - nauely the perdod of assuning power by the nilitary
from the civilian rulers png aeenndly the period after the
military has aguce essfully assumed power and are in firm
contrels In Ghann to quste from =, LEPEVY o
“"The cour wan not dlesdless but there was 1ittle
lome of 1ife, The inm urrenta ghowed deliborate
restraint, COLONTL KOTOR: Por example refueped %o
usc armoured car guns agasinst Flagotaff Youse %o
avold needless casualties., The [is ationsl Liborstion
Council annsunced thnt the insurgonts had lomt
geven men, The nunbars and identity of the casuale
ties amons the defonders of Magataff House ig

. s fve e 1
cloudod by rumours ang conilicting testimong
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respoct for individual 1life, thoro has houvever been the
tendency to increase the number of offences ¢arrying the

death pencliy =nd other harsh sunishment like whinping.

In Nigeria 2or exzanple the Pederal Militspy éovarnment
pasecd o decree known ac the LUT0 1 10N 27 J0BBERY
‘cﬂxxzﬁ which amended the Oriminel Code inm its application
tc all Yederal territery ia ame far as the punishment for
robbery was concerneds Prior to the vaking of this decroe
tae punishment for robbery according to ssotion 402 of the
Criminal Codo woe fourteen years inprisonment snd that for
attemptod robbery according to section 463 of the Criminal
Code wes impricoament for seven yeurs, After the pmende
ment the punishment for both robbery and attenpted robbery
becane imprisonaent for 1ife with or without whipping.

One would tend to think that such punishment was aevere
encughs But apparently due to a sharp incresse in the
nunber of cases of armed or sggravated roboery the Federal
Yilitary goverancnt decided $o nake provision for death as
punishment for armed robderye In 1970 the military governe
ment pasced the ROZIIRY AND FIRZAT (SPICIAL PROVIGIONS)

DLCREZ7 which provides in section 1 that the punishment



for rokhory ias lmprisonicnt for @oter of not lezs than
twentyecne ve-ru and where any fircorn or offonulve

o oy oYy T a = e #Y ey ke
weapon 1u uscd the punichnasnit io doath,

3till in Nigerla the INDIAN H°MP D90 120 of 3956“ provides
in section 2 that 8By perscn who knowingly plante or aultie
vates any plant nf the genus cannabis shall be gullty of
an offcrce and be iiable on conviesion to be mentenced
alther to death or o imprisonnoent for a term of not less

©m

than twentyeone years, 7The unlgwiwd imyortation or sale

of Indian hewp also carries a Possible doath eentence or
inprisonnent fovy a ters of not less than fifteen yoara.s
In the case of youthful offenders i.0¢ persons undasr the
apparent age of nineteen years a court nay order strokeg
not exceeding forty-nine,é and if the court specifics more
than twelve strokes, it haa to direct that the sentence
should be sarried out on succecsive days by instaloents
eash of which shall eoasist of seven sirokess, As recently
as June 1974 the death penalty has alro been introduced for

Counterfeitinzg aung trafficking in locaol currency and algo

for poesesaion of equipmant or material which could be used

7

s

to mzke Torge! Hizerinn bank notes or colns,
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by the milidi:o ey 40 Ghecn and Fhnoring there ia Wowever
gome evitencs o show that vl o goswegd Hne treste
ment and torture woo mated cut on corbain eccasisng by
the miliory esvveially 4n Ghana, Pate AMIAY writineg
in the 1 700 ooooaysy
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beding drilled and shaved and sometiucs with broken
bottles, bocause as one respensible officer gieefully
revealed in public, the army dees not want lice in its
guardreomse. There have been reports of éoldier& having
uged power and pooition to settle scores either in their
own or on benalf of friends or re¢latives, There was also
the case of a former ambassador who had returned home as
a Frincipal Secretary in the Hinisiry of Foreign Affeirs.
For one reason or another hes was drilled publicly by an
army officer in front of his Ministry., Not long after
thig humiliction the gentlemnn converned was reappointed
ambassador and has since left for his post. How does
anyone expect this embassador to be accorded the respect
he deservec at his pest when it ig known that he has been

toyed with so humiliatingly in his own country?

Un Monday, January 28, the DAILY GUAPHIC reported an
incident from the Upper region. 3ocme young men who were
suspected of being cattle rustlers were arrested and sube-
jected to rigorous drilling lasting three hours after
which they were paired to fight each other and then taken
inte custodye This horrifying spectacle of sadism was
offered to the public gaze on television during the sevene

tilrty news bulletin., However it appears that wise
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counsel prevailed shortly afteruvards, so that, that
particular item wus suppresced in the late news bulletin
two hours luter, It would have boen bad enough if such
unfortunate acts were committed by ordinﬁrygﬁoldiers
misguided in thoir enthusiasm but the tragedy is that
responsible ofiicers not excluding commissioners in
charge of minisiries and regions arc also pgullty of this

offence,

Perhaps the sdabraka Police station incident extensively
reported in the WISKLY SPLITATOZ issue of the 3rd of
Ffebruary i1s the most dramatic incident t§ date, but it is
by no means an isolated case in bizarre exhibition of
"scldier power," In this incident a Yieutenant who felt
aggrieved because a friend of his had been refused bail
went there with armed soldiers and caused to be arrested
at gun voint the six policemen there, took them in an army
truck to a military caap and subjected them to senseless
darilling before releasing the unfortunate victime to find
their own way back to the police station. It is oven
reported that somc of these zcts of the show of power have
aad fatal consequences but psople are too terrified to

speak out for fear of drawins upon themselves the wrath
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s

state nermenent secretary in the Hinistry of Information

(o)

for some infermation. As Amakiri left the permanent
secrotory's office he was informed by some ministry
officials tiat the ADC of the stutc governor was looking
for hime Amaiiri rushed home for lunch pfepératory for
another assignnment. While Amakiri was eating the ADD

{(an assist ot superintendent of police) arrived and told
hia that the gtate governor wantsd to see him for an
important discussion, When Amakiri and the ADC reached
the Government House security gate, the ADC asked the
driver to stop and Amakiri was then ushered into a two
room apartment which in fact was a guardroom. The ADC
then gave the order Mshave this nan, give him twenty-four
strokes of the cane and lock him up. NHebody must be
allowed to see¢ him. It is an order from His Excellency.'t
A3 the #LC drove off the soldiers set to carry out their
master's orders, They shaved Amaliri's hair to the scalp,
trimmed his beard, stripped him and ordered hin to lie on
the rloor. snother goldier pullied cut o whip and caned
amakiri leaving him, according to Amakiri himgelf
vhowling iy excruciating pain® and his whole body "a mess

of blood and bruises,! Imnediately afterwards Amakiri was

narcied into an unueged teilet and locked and was not allowed

to receive his wife who had come later in the night with
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food to sce him. At 2.00 e the Tollowing dav Amakiri

was taken Ly three soldiers to the WWT%s house where the
latter tolc¢ nim Ysorsy lr. amskiri and forget everything -
it is very unfortunate.," amalkiri was then taken to his
home, This story provoled an unprecedented press contro-
versyes A report in the NISIRI AN ODSLAVIR of August 2,
1973 was surprizinsly not refuted by the state government
wihose governor Commander Alfred Diete«S5piff was at the
centre of the controversy., The reason why Amakiri was so
treated was that a etory that imakiri had written in the

O33ZRVER newspaper had angersd the rovernor,

Arother asrect that has to be discussed in connection
with the ripht not to be subjected to inhuman treatment or
degrading punishment is the mode of executing sentences

meted out especially by military tribunals., In Nigeria the

~rq

"v‘.i

OB3URY AND STRZAMS (SPECIAL PRCVIS ON3) Decree of 1970

provides in 3ection 1 suvsection 3 as follows -

"The sentence of death impoced under this section
may be executed by hanring the offender bv neck

o

till he be dead or the offender r may suifer death
-

oy firing squad as the military governor may

directit,
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suburb of Ikeja in lareh, 1971 One of thenm
NULI hed confessed to his involiveusst in ten uajor

roboeries ond murders over a periy of gix years, The

snty the number of persons
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of Nigeris from the
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1 war in 1970.

for the first time the robhers wers not blindfolded snd

gach of Zour rounds of shot, At the end of

the rounds oll $he directed thoir runs

to CYTENUSTI and zave cach = in ghort a total

of thiriy six aghots for one mand  This was definit tely

barbariss  Jurprisinsly following the execution of the

elsnt roubars the DaTiy Saowrote MGG0D RIa0ANLEw

and addode



“While they lived, their lives hardly brought
any confort or good cheer to anybody excépt
themselves, In their short but ineredibvly
savage lives, they exhidbited a barbarie
pleasure in vislence, living behind, as an
afternath: of tneip activiticos, the woes and
wadlings of the families of their vietina,.

By brinzing the noen sudceps? {ully teo death the
governucnt hLas onte agaln demonstrated ita
deteraination 4o stuay cut « and very ruthe
lessly too « the present wave of armned

13
.1' X’

(4]
s)

rovberies ip the

q

Jhereas capital punishment way be neceseary in order that

would be serpetrator: of vielent grimes which cuuse loss
life and pronerty are Geterredy, it is doudtful whether

the carrying cut of itho execution of the death sentence

in public serves arv umeful PUrposes writing in the TINL3

OF 2AMBIAy EICHALL 000 in an article o captioned "IEATH 3Y

SHOCTINT HAs Cumn:
nowever w
"the slamour hos boen taken oub of the spectacle
and the fiestn - like crowvds that were a feature

of the first puslic exccutions havu diuinished,
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People are less interested in watching aé?ecially
in places where a number of executiona have already
taken places When in 1970 the Higerian goverarent
decreed that armed robbors should Sa publiely
gaecuted by firing sguades after wvhat maéy peopls
reparded as improper trisls by irmed Nobbery and
Firecarms Iribunals therce was much criticiam of

Rt
the mecanure.’!
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nunercus ¢nlls made on the povernnent by foruns and Semie

nars of the United .ational Independence Party - the sole

leral party and arivete oitizona a the preas to

introduce public h-uiu: or shootinr of porsena ceaviciad
:; 5,

of armed robbery, dowaver 1t 4o grutifying to note that
although equally sirons arpuuonts have beon advanced both
for and egninst public executisn of pernsons convictsd of
robbery, the zovormiont has not taken seasuraes to inplenent

public executions, ¥erhara the elitorial of the TIN5 OF

LY

thth Govenber 1972 sucmed it up very well when

Ry .
uaJ"u JI;T‘L G

it stated =

"Ag long as thero are arnmed robberien the
controversy i3 tikely to continuc. Tha survey

published in this paper yeoilerday snows that

K*
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there are many georzle for nad mnny ogainst 1t but
tney ave all nissing an eleusatsry point., Jdobbers

must first be caught, tried and convicted. In

M 2 - R . -y _—
a TeVe interview last Jepiu

sber AttorneyeGeneral
Mre Fitzpotrick Chuula azid that only desperate
governzuents execute their criminales cruelly in
publice e claimed our minimun statutory sente-
nce of fiftesn years with hard lebour for people
convicted of aggravated robbory should be suffl-

cient to deter offenders fron repeating such crimes.!

The TIMSI OF ZAVRIA editourial concluded "what we are trying

to say is that the sentences wrovided by the law are harsh

T4 is gubmiticd that the death senisnce decreed in both

Vizerian and the militory is already hargh enough =

whether it be garried out awsy from the public gaze. The

v

sractice of executing convictsod eriminels in public should

be abhorred and coademned catoporicnlly, because it is in-

b5

husan and Sarbaric, especially when the persons to be

4

cxecuted are not even blinded. The public executions

[}

become gven more déi when one takes into account
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rustins
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the lact that the tribunal which convicts the accused

is essentinlly a military one = altnough in Nigeria under

the RWBILIY 200 »Taoam: PLodILTON3Y Dutaul of
1970 the tribunul concists of throc wfficiaia - ono of
wion hac o be aspointoed by ths ailitary governor from the
Lepartnent of Justice = the cther tuo sre drawn from the
APy and Iolice ranio. Until resently thers was no right

of appeal from o decision of a milliary tribunal in Hdgeria,
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Loerlier on in Chapter 3 of tais dlarortation we noted

that the offecl of article 13 of e republican constituw
tion of Ghnna (1392) was decidn: duven by the Ghans Suprene
Ceurt in the case 20 JXOTC A Lot 0 CTHENE,  The court

stoated that the aneticle was of ao lezal signrificance = i,

10 gerssu eould rely on the osth mode by the president at
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leruldly suaranteeing : him any
cf the iccals cuntained ia the oa%h, for the word used
throushout ia "chould and not YelullM, weverthelens 4t
i importuart to note that elthouph dnans did oot have a
stitubional ©ill of righto as it iag generally undere
stood (ile.ee one which ig legnlly oaforcoeable) an indication
wis at lenct riven thnt the idenls sot out in the cath wore
w@rth straivins for and the risnt to property is one of
those ucntioneds we alse sav tint the 1963 Pederal Constie
tution of fidrerin was retaincd after the coup in 19560
wdthourh with modifications to -uii the Low situation,

But of nore dumveortince Cnapter TU7 uhich denls with

‘e.

fundomer an rights vag co3rdied ac b I

&
[+
Y
&
o
Pt}
o
L
[.
=

Zhana however the 1550 repunlican constitution wus Suge

pended shertly nfter the coup by the Froclamation wiich
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established the National Liberation Council,

The quection now is « Whaat has beon the attitude of the

)

military in Ghana and MHiceria towards the right to

O

prorertyy Has there been arblirary or compulsory acquie

sition of peovle's provertys

In Ghana shortly after the success of the military cou
of

B P

a PRJ]OIIZITION OO TIAHLTLY 07 4353 0 Dooans wan made on

i
Wt
¥

the 28th of 4pril, 1965, according to the provisiona of

E“‘

this decree no saley leune, traszsfer or obher dispoagition
of aay asset specified in part I of the schedule to the

decree balng an asset owned whetasr wholly or partl by
. L p o

any vperson specified in nart I of that schedule could

be valid, witioat the prior avprovil of the National
] bh >
. 2
Iiberation Council, I% was made an offencs for any
person wheilker by himself or through another per=zon to
selly laase, transfor or otherwise disposs of any asset
belongiag to a person specified in the schedule to the
decree withoul the approval of the National Liberstion
3 .

Councile”™ The asszets specified in part I of the schedule
ware

(a) 3Building

(») 3Zond

{¢) 3hare in a coamnany

{d) iotor vehicle



Included on the list of persons whose assots were frozen
were the late Dre Kwame Nkrumah and his wife, and also
pergons and the wives of perscns who immodiately before
the 2bth of rebrusry 1966 held the so5ts of “inlst@r in
the povernment of dwame MHkrun inhy regional propaganda
socretary of the Jonvention Peoples Party, regiounl}
commissioner, mcoamber of varliament, repional party
2eretary of the Convention Yeoplen ¥Yoarty, district coe
rniasioner =snd asny district party chalroan of the Convew
ntion Peoples Party. Tn rddition to tae above three
corporations {.DUU0, QL0 30TELING ”‘”xnxv, and GHaNA
LOUGCATION Dl and tventyeone nnmed rarsonsg and their
vives and four other per=zons could not validly mell, lease,
transfer or disyose of their assets without the prior
approv:l of the MNational Liberation Zouncil, Subasquently
the decreco was amended from tine to time ty adding to the

meheadule the

o4

azes of persons, corporations and other
associations which could not $ransfer or dispose of thoip

3 & ] 3 . : Lf
property without the approval of the military authorities.
sfter the Prohibvition of Tranafoer of aAssets dsorec caze
. Y orrge o t‘nT'N‘ PRt gERS S 1 FEEE TN IRt DR o EE PR v s oew - Y [ R T "15 % "
the INV I 0To 0T ceeld roaRr b L ORGSO DRORSYT which
was alse amended several times, mainly in order to add to

the schedule the names of persong, corporations, and other
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aasociatlons whose aguets wore to hbo iaves tigated and
also poosibly forfeited, CUnder thic dacree the Hational
ILideration Jouncil could cause to be served on any person
specifiod in the first schedule to the decree a quectione

6

aire in a prescrited form, In certain cases where it

was not practicuble to personully serve a perason with a

questionaire zervice could be effgctod by publication of

o

the sane in the Gozette or in any pewaraper published in

Ghans or outslde Ghonae It was the duty of any person

upon whom o srestionaire wes served to submit written

-

anavers to all queciicas containe’ in the guesﬁionaires

It was made an offence for any verson upon whom a quese
ticnaire had boon sorve! to refusa to submit aunsvers in
respect of the guestionaire, to nejlect without reasonable
cavae %o subnil ansuers, or Lo mure any stotesent in sny
of the answers in respect of the questionaire which he
knew to be false or wiich he had no roason to believe were
true.7 any person found guilty would be liable upon
conviction to a fine not exceodin; 12,000 cedis or to a
tera of imprisonsent nost axceediag five years or to both,

¥ne punisiuasnt upon conviction was subgeguently increased

to 356,000 godiz or to a ters of itiprisonnent not exgeeding

8

Fil ey e g




The gquest

3

g gy 4 ’
vicngire specifically rvonua

sted information on

s
2
@
2
.
(s}
"\

the following perconzl partisula

(2)
(b)

()

(d)

{(£)

(1)

naney place and date of birth

Harital status and family particularse

including naces of enildren and thoir

4ag5es

Zaucational carecr and/or experience
noloynent and/or businesa particular

Income/earnings aince larca 6, 1959

Interest in any company or partnership busie

nsss aund glatenent of irncome from other sources

dow income ig normally disbursed.

Farticulors of insurance and banking «

siving nanes of Sanks, Building Soclietieg,

and their addresses wvhether in 3hana or oute
oide, and stating whether the mccounts in
guestion are currenty deposit or savinzgs.
Properiy holdings including land, farms, housges,
flats ond other buildings, motor vohiclea, gene

Jewelo, wireless soets, televigion sets,

:-a-.

and
rofrigeroators, investuent certific ¢ntesy shores
neld in business, share certificates, bonds and

other forae of security. ilco description of
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property iees its locotion, date and
nmanner of acquisition - value at time
of acquisition, Coat of improvemént
since acguisition - if property disposed
ofy name and address of »urchaser or bBenow

ficiarye Ailso required to be stated

3

1

12l
£

property holdings abroad accompanied

N
< I Fe
LR

»

vy full particulars and descriptions,

(3) oaploysent or occupation of other spouse and
the property holdins of such other spouse
ginge larch O, 1957

(k) Visits abrond,

The guestionaire no doubt was verwy exhauative, TH3
G N

-

'.

INVISTIGATION AND UWEITUR L OF 505075 DU0RED then
vided in paregrarzh 2 that the Naticnal Liberation
Council could appoint one or more conmissions which
would be chorred with the inve tication of the exintence,
1zture, cxtent ond method of seguicition of asssts of
persons described in the gehedule to the decree as well
as favestigating suoh other matters relating to guch

o o

asacis as lae lationael Liveration Jouncil adzht consider

4 commisgion so appointed must conasict of a6t less than

Fa

two persons, the chairsan of which nust be a
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9 .

AT T i y ey >
Ghunoe It wan the duty of a

inh or Suprese Court of
commission appeinted under this decres to consider
enswers subnitted in raspect of guestionaires, sent out

)

cod roeturned under this decree and such commission could
also receive evidenca waich might aprear to it to Le
necaeguary Jor the purvose of snablius it to ascertain

any mabter the investigation of witch the commizsion is
chargod withs The commission could also raeceive avidence
in respect o? the sxiaztenca, nature, extent and the method
o acquicition of any zosots of = worson apecified in the
aschedule to the decree whobther or not that perscn had

subnitt o0 any ancvers to . gquestionaira,

(3

Faragreph & subeparagraph 5 of the Invectigation nnd

forfeiture of Aeseto decree nrovided e

&

12

"A commission shall in esch cuse after consideration

o
-

of all the evidence coming bofore the commission

o A
DWAVE =

(2) what part it anyy of the assets of a person
specified in the first schoedule to thin

decrec could in %the opinion of the comniszsisn

regerd vo his ircome from all sources and to

hig reascnsble expenses and also %o all the
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circungtances of the ease and
(b)) “hat part if any of such aazets could not

in the opinion of the camnigsion have be

)

»

lawfully acquired by such nerson Hﬂvzn
q g

rerard to his iscome fros all sources and

The comnissicn had to state raussous for aay finding it

10 ar . :
made, After making any finding the comuission would

give aotice of the sane on persons in rsspect of waose
angets the finding had been sude and on any other person
who nicht appear to the coumission to be affected by the

finding of the ccmmiasicn.11

Further parogverh 5 of the Investijgetion and Torfeiture
of rszets decree provided -

(1) TAll nmesets waich are declared by a

>

comuission uader subpararraph (5) of

&

aragraph & of tiuls decree such as could
not hove been lawfully scquired shall
subject to the nrovizions of this decras
and notwithatanding anything to the

contrary be deemed to he forfaited to the

¥

b o t
(SRR VES 'Y 4
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(2 tany dudge of the High Tourt shisll ugen
application by the sttorasyeleneral unlke
suca order or orders ns Mmay Le necessary
for the purpose of pivings full effsct to
any forfeiture of asuouis Qfdactéé by

gubvarazraph (1) ef this peragraph snd
rnadl in particuler butl witiout prejudice

to the gonerality of {he forepgoing, where

nseessary orider any nerson to execute guch

= insirumentl as =may be necesssry for
enabling any asset agltuated cuteids Ghana

14

to be vested in the stots,

&

Zosentially therefore any person who was named in the
schedule (a5 amended from $ime to tiuve) to this decree

and whon an investigation comaizsion congidered had
improperly or unlawfully come lato possession or ownership
of any property of any %ind would lose that proverty to the
state, liowever it is important %o nole that any person
aggrieved by ony finding of a commisasion could within one

month aftor ihe findins was mads

L
i

witailn one nonth aftor

L7

the aotice of finding was served on hing whichever was

™ s

Toougar annesl to the gupnrems Sourt o7 Thanag amaissh the

it B R IR
dom 33T

5

ef tne commission and tae supreme Court could confirm

« . R Ly 1 PO SN copan g e s h g o
vary or act aside the fiunding of the coomissicn or oven
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remit the finding of the cormission to the commicsion
for reconaiﬁ@ratian.12 It waz also provided that any
comminsion appointed under the Inv vastigation and Yore
feiture of Apsets decres wap te have 21l the povers of
the igh Court under eny enaeiment or oiterwine in
relatior to per ury, committed by wny witness coming
before the eomnission or to an contenpt committed by
any percon in respect of the comvission as if the
coumiccion were the liigh Court. Conmmiessions sppointad to
investigote assets were to ba vested with power to summon
vwitnessen either on ¢heir own wotion sr on the
arplication of mny interesteg peyaeﬁv to attend and give

-
i
evidence or »roduce any docunent, 2

Like the Trohibwitien of Transfer of hAsrets docree the list
of persons whose escets wers to e investipated and PO8BLi~
bly forfeited included formsr ninizters, nenbers of
rarliament, distrist com miswioners, and any verscn who had
held effice in the proseribed Convention Peoples Party,

dowever this time the net ¥ag cnct wider to include w

() azany pereon who on or after the 6tk day of
Farch 1987 had held office as chairsan or
cenbter of the board or othepr goeverning
body of a statntory corporation cr state

enternrise or public co=uperative op



o

colicctive enterorige or o an officoer
sucll corporation, or st.te interprige
or public co=operative op callgctiva
gunteryprisa,

(L) any PEYSLL Wne had on or aTter the Lth day

- o

of March 1957 hold ag a public offi.

,\
[«
I

-
P
&

Car

—
0
N

wiLy spouce or relative of any of the forge

going perscus op any persci in any way

assocliateld with any of the  snid persons and

(d)  any other person wiom the National Lideration

Council hod ressonable cause to believe had
nussels wilch regquired inveatigation as to the
aethod of acquiaition.1g

In order to wrovent persons whom the ailitsry authorities

in Ghans susrectol had improperly obtained op owned property

from declin: ith property cther then land, buildings,

honda, motor vehicles ete. which hnd been covered by the

. 15
bronivition of Trensfer of Losets Gacren, a decree wng

5

aule thot "roze ths gral asgets of - wrsons, corporntions

cal et nonociatic na naned lr tpe Gecreas The idon

L RS T Ty aaTel o , 3. N S .
saind thr oniiar of thlg decren arently was to ses to

4t that the liquid asaets of perscus or other entities



gyecified in the decros, as mended from time to tine were
*

not disposed bheforo the method of the sequisition of all

-~

thelr assets had boen invecotisated by conniusions appointed
ond? L ‘.2)

for that purncce under the Investigation and Forfeiture of
ABGE decreve

the princise) decree » the NATIO AL IT30ATION COUNSIL
(3ANK ADIZCUNTS)Y Deoree ¢ provided thnt any persony COrpo=-
ration or aiasociation whose naso wng apecified in the
sehedule Lo the detrse could only wiiadraw monay £rom en
acceount keont ot ony vank with the polor approval ol the
Hational Liberaticon Zouncil. Surllecsore no bank could
pay noney cut of any ascount operatcd by & DPOraon, SOrpo=
ration or essceiation specified in thae schedule toe the
gocree witnout the written veraigsion of the National

l.?7

Iiceration lounci 5o stated thal no pere

gon or organizafion specificd in the schedule could obtain
any security, docusent or any other thing deposited with
any banx wilhout he yeruisaion of the Hational Libersation
uncil, nor could any bank deliver Yo any person oOr orgde
rization or coticrwice part with any security, docuszent or
thing vithout the prior urittcsn perszission of the Nationsl

. 1
ILiberation Tourcil, Tnder the D-ak sfceounts deocroe o

N S ; ey 7 e A e o b g e oam W ta
bonkor wagy July bound $o olve Inforasticen dn his or her
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nowledge or vossession centeraint nny pctount, securdity
or docuinent of a person or obher organization evecified
in the sehedule which might be regvested by any pargon
19

authorised in writing by the Ttationnl Idibveration Counail.

of

Ay person wav contravenud any soon
Liberaticn Council (Bunk Accounis) Lecree would be suilty
of an offeace sad be 1iable on conviction o » fine not
exceeding 5,000 cedis or to a tora of imprisonment not

gugesding IWe yonrse.

Initially ond expoctedly tha following persons and orgae

nizations ware apecified in the schoedule and hence could

re
H
(&)
[
[+

eal yith their cash asgsets without the prior written

permiesion of the Hational Iiboeration Council -

{bv) any person who was o minister in the

{a¢) ony person wio was a vood sney

imisediately belore the coup

{(d) any person who was a meaber of parliznen
imacdiately before the coup

(e} the Convention Peoples Tarty

&

(£) the dhann Faraers Coepnernstive
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#

the Ghana Yeung Ploncers ovenent

e
3
L

()  cny person who immediatoly before the

coup wug a regional propoganda secretary

]
2,
‘-t
%
@
(9]
o
)
<t
¢
"
=
<t

ion Pecples karty and the wife
of such parson

{1} nay nerson who immediotoly before the coun
wiis a resional educationnl sscretary of the
Convention Peonles Party and the wife of
such person

5,

(1) any person who immedintely before the ecoup
wis 2 regional party secretary of the Sonvention
Fecples Party cnd the wifo of such person

(k) 2ny person who immedintely before the coup was

e aistrict commissioner ond the wife of such

HETLOM,

. . . o . &0
tojethor with soven other named pecaons and thelr wiveas,

dowever as time went on more persons and organizations e

unetier fren governnent, vnaraztatal op private sector were
21

odded to the cehedule and 3o could not deal with $hoip

buank accounts wilthout the written congent of the Hational

Iiberation Council,




Iz ary accoint In the Ghan- comrerciael Bank and
the Zarelays Jank hoth on Fheh gtyaet Accre (leass
the cum o of 07 B6,000 in the coge of the current
aczount of Kwane Hkrumal in the gald Barcleys Bank)

arc hereby vecoted in the Zopub iu and ghall be

tranoferred into the consolidnted fund,®

(2Y 211 monero standins dn 2l the followine accounts
Lansdlately Before tha camnziocenent of this decreeo

IR T T
SHGeL DO veotad

20

Lrarasforred into $ho conselid-ted fund e
(rour cceounts irn the names of Rkrumahs family

N e ovse e w N B e g e e ek N
dut.anne his sother yore Lentioned)

in addition all title to honds and stosks and all inteveat
thereon ctanding in the nanes of Ly ne Rikrusah and his

a3

wmily were vasted in tho rapudiic of Ghana,”

(Mo 2) Decrec = of

“nom ceme the Kuir. NKAUHMA

= dacroe Luwo persons AYLH KUMI nnd Welle Lo

Y

1Ho?.? tnder ¢hi
HALM were placed under a duty to transfer to Ghana for the
boenefit of the Ghanainn republic nll sums standing in theip
nazes in the U120 340¥ of Iondsn and the 37135 3ANK
INCORPCAT T dn Zuedch G9UT7470750 ha 2ing sums held by thenm
in their joicai namos in trust or on hehalf of Kuyame

Fkrumahe ny sush sunms tromaferred te Ghana were to be
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padd dnto tho consoldd-terd fund ru2 seo forfeited to the

1

P g T e panae B T
JASE S AR T et 6F s BN T

stoted thal all (4tle to land end buildings
which according o the 477100 Corrinsion finﬂinﬁﬁ vasted
in Feame llounah were to vest in the republic of Chrna

free from ony incuaderences and Yhe aaid lands eould be
diarogel of in such manner as the povarnceant micht conasider
o Interostingly even vroverty in a gold paper knife
which according to the AFPALUD comriassion finéiqgg belonged
o Kwone llmrumah vestod in the republie, as did property

in certzin cattle on a state form in the Sastern Region

(¢ Gaana has hod its share of deerees that
provided for the investisalion and poessitle forfeiture of
aoszts ownad vy PUrsons eocupyins or who had vecupied

publie oflice at onc tine or another, Sometime in June

28
.
OIS ap WTIYTTOY T R ey s Jem g o gy e e pay T s oy e
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" - L R o S R b
vas Asterdins to an explunatory note nnnexed to the

decree for information enly, %the main nurpose of this

decree was So ensble the Hoend of the mationnl nilitary

]
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¢lare their
assets whorevir the Jend of the natiagal military r~overne

meat woo of the opdnicn that sush reculresent would be in




The decree provided in sec

o

tieon

Do

for the verification aud mscertainient of the assats
dsclarad Wy public officaers by = sualifiocd nerson
directed by the avpropriate zilitary authority,

section 3(1) of thic decroe ovrovided

Wlone aoprencdate authorily mey by iastruszcnt after

coengaderins the report (l.ce. a roport subnitted
by & gualified person contnining his findinge and

coaclusions and his rennuns thereo?) and if he is
ol ihe opinion lhet it is appropriate for him to
do 80y appeint o tribunal oé inguiry consisting
of such number of persons not beins less thoen

chires (ol whonm the ehairsan shall be a Judite oy a fore
mer Judge of 2 ligh Jourt op w porson qualified

Lo praciice ag a legol practitioner for

than ten yoars) ao hoe Seewns

v

of inquiry e

-

Tiv

1ot less

for the purposc

(a} whether cr not the public officer has

corruptly or improperiy enriched himself
or any jerson by virfue of his office or
9 ol his offica or

DY mny means iu abuc

otherwvise howsoever whilst a public officer

and
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(b) as to the extent of such enrichnent!

where a razort of the twdbunal disclozed that an officer
Mad corruptly or imoreverly enriched himself op suse other

person fhe Tead of the national military sovernicnt could

order the forfeiture of i4o naseta Yo the state. 3action

P
-d

"uithout preojudise to the provisions of jection

Mt

.

o0 tide decrse the aioaronrin 2 authority may =

{2} where an inquiry uader this docrao (or BAy
obtier enactluent or under iy proccedings
rataocever) disclosos that a public officer
nas occquired assets for himgell or in the

nase of any othor porgon in the manser

P
(}"
s

P

Lo
P

[}

Py
o
ry
e

G
"t

pinion that reparation cuzht

e state all the

“ 1. . R o § o R
SLARQ 2l Qracr foarfci vl..»l,“‘ to t

this decrse

S vy oy - P - A~
Hathacr or nol guch assedsn are in hig name, '

Like the Ghanosien Investication and Forfeiture of Asestn

decree the pudblic CfPicars (Tavestigotion of Leasts) decree



provided that wiere the Head of the nationald militery
goverament was of the oplnion that it was in the public
interest to 4o 504 hs could direcct the issue of a
notice t¢ declare assets to te served on sny public
officer togetner with a form of declara%idu‘of assebs
end an cificer go sorved was roecuired to complete and
return the declaration form within tuirty days after
reccipt thereofe”” Upon receipt of the declaration of

=

assets the dond of the military gJoveruzmeat would then

e

2irect cny qualified person %o chivek any statement
contuedied in a declaration submitied by a rudlic officer
to verify ihe accuracy of any statenent of agcounts

e

PP . 30 oo .
contained tnerezn.j the publlic oflicer served with a

notice Yo declare asmsts had to indicate the folicwingge

3¢ Namer in fu11 of yife/wives/husband
he Names izn full of children
S5¢ tnount held in own aocount
(i) Cash in hand ee2a0cess s
{ii} cash at bznk cesessseen
$. rmount held on behalf or as trustee for any

neroon other than wife/husbond, stating nsme

-

of opank and anounte
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234

WQ!OQ&Q%H'@GOQ'

*l"’#&ﬂ%ﬁOOQb

¢J bhank and anount

adte/ oM Lirant s aecounty
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curities, including premium bondlsg
sridfionton, fhares, daventuraes,

2old in counpanies

or Ruaband
ron
in wiich perann affacted by

ilzerig

his boan dntorested in sny way

#lving dnte when agquired

af ag



4
e

17+

{(a} Lnnd

(o) Suilding

(e} othar prouvseriy 18 wny

creperty ouitzide Uiserin ia which person
PR

LI . " . 4 P e Tu i g N o e -
aifcnt sl by novice is or hoo been dnterested

in any way since the yeo» 1956 » whaether land,

o

fagq i Y 33 E) . & S

building or other nroperiy 1f any

- N ey o E . Yy T w b P CRP - o ey o Yy

cvanarty An which wife/nusonnd 42 or has been
b e IS B | PRYVRN o ok pien o NPT

intoresied in any way glnce 1950 giving date

- - -

witan asqauirad or digporevd of » whether land,
Yuildine or other pronoriy 18 any.

ironersy cutside Wigerin in wnlch wife/hunband
iz or has been interestel in any way since 1956
civing date when acquirsd or disposed of =
whother 1andy bulldins or any other property.
Proserty in Wizerin in which any child is or

has boen interested in sny way since 1956 glving
date when acquired or disposed of = whether land,
building or other properiyve.

roperty outside Wigerip in which any chlld is
cr hag beon interested in ony way since tho year

1956 piving date when acnuired or disposed of -
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18. Nameo of other dependant relatives
19s Froperty held by others = whether cash in
handy cash at bank, land, building or other

)

proverty,

The definition of "public officer” was quite wide,

covering any porson who had held any office in the pudlie
services, in the zrned forcesy momber of parliament,
speaker or deputy of the loupne of reprezentatives or HYouse
ef chiefsa, any member or enployes or forser employee of

any public corporation or bourdy menmber of ligerian Council
of Telice or any commission or Council esteblisghed by any
corstitution in Nigeria, since October 1st 1960, and many

A
more.”

Hotably however unlike the Chanainsn Investigation and
Forfeiture of iscets decree 4he Public Officers (Invesgtie
gation of isceis) Dacres provided in Jection 7 subsection
(2)

"The validity cf any direction, notice or order
civen or nade, ac the gase may bey, under this
decree or the ecircumstances under which such
directiaﬁ, notice or ovder is ziven or made shall

not B2 dnguired into in ary court of law, ang
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accordingly nothing in the provisions of chapter
IIT of the constitution of the republic shall
appiy in relation to any matter arising out of

tihis docreaen

: 0y - 4 T+
This deoree wus repealed gnd replaced in 1968 by the

NP U OTET o rwEar ey 4w oim s DITST T T s nee ey vy g
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TR
Decren,”" althouph repealed the provisions quoted above
remain intact in the new decree albist they have assumed
now saction num’ersgﬁs The purpose of tne repeal was %o
1ake furthor provisions to enable tribunals to conduct mors
thoroush investigations and for effective reparatory pro=
visions to be made. Uader the 1963 decree mection S
provides as follovste

dliotwithstunding the provisionn of any other

enactunent or law confeping  power to seurch,
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decree, he may issue a warrant under hig hand,
autiorising any police officer to enter, if
necessary by fercey, the sald building or other
rlace and every part thereof snd to serrch Tor
seizg sad remove any such thing as éforesaid

Founrd therein,'t

5

It in further provided that where at any stage of an
inquiry 2 tribunal is satisfied that a prima facie case
has been made ocul asuinst a person the chairman of the
trivunal can uske an order prohibiting any dispesition
of property wiether covable or imsovible by or on behaif
¢l that person or by any other person on his behalfe
feilure to couply with the requirencnts of an order made
under this decree is an offence punisheble or sonviciion

7
by either a fine or a term of imprisonment.”

.

To avold mrtilicial or fraudulent iransactions or
uigpositions of property it is provided that where the
appropriate authority or tribuncl is satisfied that any
tror cuction with rcapect to any disposition ol n»roperty
Lo artificiel or fictitious or that effegt thno not in
fact been given to the came aftar saving an eprortunity

to any interezled third party to be hewrd, the appropriate
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authorily cr tribunal could Cigropard any such
treasaction or dispositione Any tranaactiog or dispow
sition could be treated as artificial or fiotitious if

entered into or nnde or perfornedes

{(a} by reason of the unconscientious exercise
or abuse of z power which one or nore of the
parties han or have sither directly or indie
rectly over another or others of the partiesy
or

{(b) for the purpose of fulfilling an obligation
prior o or with respect to wiiich any party

to the transaction or disposition had mot the

\A

b)
MeASe

Where a puulic olficer or other person is found by a tri-
bunal to have corruptly or inproperly enriched himself

or anuthner and such person who has beon so enriched does
not for the time hein: own any or sullicient asgets either
by kimself or throurh gsome obher pergon which ecan be made

-

the sublect of an order of forfeiture and tha appropriate
authority is of the opinion that reparations ought to be
made he nay 2ake an order adiuding the rublic officer or

other pergon liable to make rsparations in such amount as

*E
may be spocified in the order."’6
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An order so made could be filed in the most ¢onvenient
High Court snd when so £iled the order would have effect

37

as 2 Judgnment of that court in its civil jurisdictione
")

)

It is an offence under the Inveotigstion of Amseta
(Fudlic Cfficers aund Othera) decre: not to cemply with

a forfeiture order nade under section 8. iowover like
its predecessor the Investigntion sf isszess (Public
Gfiicers and {thars) decres provides that the validity

ef any directiion, noiice or order ~ivan or mads or any
otaer thing vihatever done under this decres, or the
circumsianges under walch such dirsction, notice or order

s,

has been nade or given zhail net ve inquired iate in any

court of law and ascordingly mnothing in the provisions

£
~

of chapter IXI of the constitutioa of the Mederation

shall apply in relation to any matter arising out of this

~

36

decrec,

In the f£inal analysis one notices that in both Ghana and
Higerdia ths decrees made to make provision for the investie
gavion and forfeiture of assets ware primarily intended

to doal with the leading

of the depoasd governments,
hich ranldng goverunent and parastatsl employees and goue

other leadin: individual dusincess men and their wives,
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The reasons are not nard Lo secl - the military authoe

rities looikedy with great suspicion, at the wealth that
® ¥ 3 av

23

leading citizeas had scguired wit:in g relatively short
period of time. Tho military thercfore felt that any
property {iat nad besa inmprojeriy aaquﬁraé either through
corruption or uribery or otier foras of abuse of public

rositiony should be saatehed back and forfeited to the
%

state,

+t should be ncinted out that thers is nothing wrong

with measures that are taken to pid gaciety of corruption
and othrur foras of shady dealings and the forfeiture of
property that haz %een improverly op unlavfully acquired,
The temporary freezing of property {o eusble investigations
to be =ado into the method of asecguinition i3 all right,

sut when the forfeture is made without a proper hearing
oeing afforded to the person affected, the zystem becomes
arbitrary and therafore sbjectionables Perhape the systom
dovised ia Ghnna was much boetter in that any person
aggrieved could apneal to the Suprene Court within one
month from the nmakins of a finding by a commissicn, But
in Higeria the mppropriate decroe expressly ousta the

3

operation of chapter IIT of the constitution, which denls

&

with fundamental humen rightse. 36 that Judieial review
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of the findings of an investigation tfibunal is
completely out of the guestion, und no appeal therofore
lies frou any finding of an investigating tridunal, to
any court of laws, Adaittedly sogeﬁimgs it i difficult
to prove allcegaiions of coprupiion or bribery, but the
military could still have got around thls difficulty by
okdfting the onus of proof of lnck of wroang doing on the
persoun concerneds It is submitted that routine and
thorough investigations should have been made and those
upon whom evidsnce was available should then have been

prosecuted, after 21l the idea was to probe the asasets

of persons in the high echelona of soclety.

Altheugh there zay not have been thousands of people

whoee acsets were "foreivbly" forfeited, the approach taken
by the zilitory authorities in both Ghnann and digeria
indicates a sicn of arbitrariness in whatever the allitary

4o,
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of the findings of an investigation tfibunal iz
completely out of the guestion, and no appeal therefore
lles fron any findin: of an investigating tribunsl, to
any court of law., Adaittedly sazéﬁimpa it s difficult
to prove allegations of gorrupilon or bribery, but the
nilitary could still have got arocund thils difficulty by
shifting the onus of proof of lnck of wroag doirg on the
person concerneds It is submitted that routine and
thorough investigations should have been made and thoge
upon whea evidence was available should then have besn
prosecuted, after 21l the idea was to probe the assets

of persons in the high echolons of society.

Altheush there way not have been thousands of people

whoee acssts wore “foreibly" forfeited, the approach taken
by the militory authorities in both Ghana and Nigeria
indicates a sisn of arbitrarinecs in whatever the mlliitary

40,
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CHAPTEIR X

PROVISIOH TO SECURE PROTICTICN OF LAY

Another ilmpertant sapeet to the issue of the protecticn
and enforcement of Pfundamentsl human rights and freesdons
is that of = perscn‘a right to be protected by law., The
efficacy of most other rights end freedoms would be
conslderably roduced if no provision were made %o

ensure that these risghts and fresodoma are oboerved by
other persons and the stats. is guch 1t is usual %o
find embodied in bHille of righte a provision to 'secure
protection of law" or z section dealing with "determinstion
of rights.” The two quotations cited above provide for
the same thimg. Articie 20(41) of the Conatitution of

Zambla providea ss followste

"If any person is charged with & eriminal coffence
then unleen the charge is withdrawn the case
shall be afforded & fair bearing within & reason
sble time Ly an independent and impartial court

estatlishod by law,Y
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Section 22(1) of the 1963 Constitution of Nigeria

providenta

“"In the detormination of hias c¢ivil rights ang
obligetions a person shall be entitled to a fair
hearing within e ressonable time by a sourt or
other tribunal estabiished by lav and
sonatituted in ouch a manner as to =esure its

independence and impertiality"

The important thing to bear in mind is that in both
provicions cited immsdiately above mention is made of

a "fair hearing within a reasonable tiﬁe by a court or
tribunal that is dndependent and impartial.” In this
respaet acts of parliament ars pacsed establishing
courta of law to deal with the determination cof rights
and obtligations bvetween parties or alternatively the
constitution does this itmelf, It ia usual ¢o find that
there are established "inferior" or "suberdinate" op
“"eircuit" courts which are inm fact lower courts, the
equivalent of the Dnglish County Courts, a High Court or
courts, then finally a Supreme Court at the top. The
syeten is hierachicul in aature. Fatlers wvhether civil
or ¢rininal inftislly begin from the lower courts and

then procecd to the High Court either on appeal or
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review or on the matter being referrad thersto, However
in certain cases the lowar courts have ne jurisdiction
and 5o the matter has to begin fram‘ﬁhe_ﬂigh Court and
then on to ths Supreme Court, either on reference there=
to or on appsel. The Suprems Court iz normally the

final eppeal court,

Both Nireria arnd Ghana had Supreme Courts during

civilian rule., In Ghana the Suprens Court was sastablished
under the 1960 rapublican constitution which provided in
article 42(1) that the Suprsme Court was to be the final
court of appeal with suock appellate and other jurisdiction

as may be provided for by lew, Article 42(2) providodse

"The Cupreme Court shall have original Jjurisdiction
% all matters where o question arisss whethsr an
enactment wae made in encess of the power
conferred upen parlisnent or undesr the
constitution and i¢ any such question ariges in
the High Court or an inferior court the hearing
shall be adjourned mnd the guestion referred to
the Supreme Court for deeision" and

(3) "ubjeet to Article (2) of this Article tha High

Court ghall have suck original and appelliate
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Jurisdiction as may be provided for by law"

The full juriediction of the Ghana Supreme Court was
conferred ny ths Courts Act 1960 (Cele. 9)e Section 8
subacction (1) of that Act provided ¢that the jurisdiction

of the Supreme Court was to consiet ofte

(a) the hearing of appeals from any jJudgment

»f the High Court in any civil case

(b) the hearing of appeals from any decision of
a High Court in a criminal matter oxercised
in sccordance with tﬁé provisions of this

Aot or any other anmctoent

(s) the hearing of appeals from sny decision
given by the High Court in any matter

vhatsoevey

Section 14 of the Courts Aot 1960 provided that any person
convicted by the High Court or a circuit court or e
person whose conviction by any other court is affirmed by

such court ¢ould appeal to the Jupreme Court e

(1) ageinst his econviction om any ground of

nppeal which invelved 2 question of law slonse

{(i1) with leave of the Supreme Ceourt or upon a



N
certificate of the judge who tried him
that it wae & fit case for avrpeal against
bie convicticn on any question of mixed
law and fact or any other gfoand which
appears to the Supreme Court to be a

sufficient ground of appeal.

(i1i) with the leave of the Supreme Court against
sentence passed on his conviction unless

the sentence iz cne fixed by law,

In sddition the Courts Act 1960 provided in Section 29
that the High Court had original jurisdiction im all

matters,

in Nigeria Cectica 44 of Chapter eight of the 1963

Federal Constitution provides:=

(1) "The Supreme Ceurt shall to the exclusion of
eny other Court have origimal juriediction
in any dispute bstwesn the Federation and a
Feglon or between Regioms if end in so fer
as that diepute involves any question
(whether of law or fact) on which the

existence or extent of & legal right depends,
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St

In addition to the Jurisdiction conferred
urcn 1t by subsection (1) of this Section
the Zupreme Court shall have such original
Jurisdiction as may be conferrsd upcn it
by an Act of parlisments provided that ne
original furisdietion shall be conferred
upen the Supreme Court with reapect to any

¢riminal matter,

(3)  "orovipion ugy be made by an Act of
Farliament for securing that, during any
pericd of emergency within the neaning of
Jection 70 of thias constitution the
Jurisdietion oexercisable by the High Court
by virtue of Section 3e of this constituticn
shall be sxercimable either gBenerally or in
relation to particular matters by the
Supreme Court o the exciusion of the Court

aforepnigh

Furthermore the Suprenme Coupt of Niger{a had Jurizdiction
to the exzlusion of any other oourt of law to hesr and
detormine appeals frem the High Court of o territory,

In the following cases an avpeal would lie as of richt



from a decision of a High Court to the Suprome Court

(see Section 117, 1963 conatitution)

(a)

(b}

{2)

(d)

{o)

final decisiens in anﬁ eivil proceedings
before a High Court sitting at first

instance

where the ground of appeal involved
questions of law alone, decisions in any
erininel proceedings before the High Court

sitting at first instances

decieions in any civil or criminal proceedings
or questions as to the intorpretation of this

constitution or ths constitution of a region.

decisions in any civil or eriminal proceede
ings on questions as to whother any of the
provisions of chapter IIT (the fundamenta)
human rights chapter) of the 1963
constitution had bLeen contravemed in

relation to any persom

decisions in any oriminal proceedings in
vwhich any person had been sentenced to death

by the ¥izh Court or in which the High Couxt
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had affirned a mentence of death imposed by

come other courty and

(f)  cuch other cases ng may be prescribed by

sny lew in force in the territery.

The constitution in addition stipulated inm Section 118
that parliazent cculd confer Jurisdiction upon the

Suprome Court to hear and determine appeals from any
¢ecision of any court of law or tribunzl to be established

by pariiament,

In Ghans after the coup & Proclamation for the
constitution of & Nationsl Liveration Council for the
Administration of Ghana and other matters ccnneeted

therewith provided ns followeie

"Notuithetanding the suspension of the constitution
of the Republic of Ghans and subject to any decree
that may be made by the National Liberation Counedil
all courte i{» existence izmediately before the
24th of Rebruary 1964 phall on and after that date
continue 4in existence with the saud povier as they
had iomedietely before the seid date and also all

Judges and every other person holding any office
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or post in the judiciml service izmediately bvefore
the 24¢h of February 1966 ehall om and after the
said date continue in that offica or post upon the
sane terus and conditiens as befors that dote and
chall disoharge the sams functions us were
- prescribed in relation to thst office or poat

under any snactment fmnedistely before the srid

dato"g

As such therefore in Ghana after the coup d'etat the
Supreme Court, High Court and the circuit courts remained
with thelr jurisdiction and povwera conforred upon them

by the 1960 republican constitution and the Courta Aet
although the constitution hed been exprecsaly suspended by
the proclemation,

In Nigeria however the situation was slightly different
in that the criginal snd advisory jJurisdictions of the
Supreme Court were ousted by the Conastitution (cuspension
and todification) Uecree 1966, lievertheless the Supreme
Court,y the Hizh Courts and the lower courts are left to

function as they had proviously,
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It is therefere truo to eay that in both Ghena and
Higeria after the military had taken over, the ordinary
ceivil courts ware in operation, However,ﬁaapite the
fact that the erdinary civil courts were opsn, a new
type of court to deal with eiviliang wag created in both

Chana and Nigeris . the military tribunal,

In Ghana wilitary tribunals could bte established for
the trizl of civilians under the Armed Forces Act 1962
(imendment) Decren 1967.3 Faragraph 2(1) of this decree
provided that any percons who committed the offence of
subversion could be tried by & wilitary tribunal, The
tribunal could be convened by the CompanderwineChief of
the Ghana Armed Forzeas, Sugh vilitary tribunal wag to
coneiet of a president vho wust be a member of the armed
forces not below the rank of Major, Murthep it was
provided that 5 decision of a najority of the nembers

of the tribuhal was final and no appeal could lie from
such a decieion to another court of law or tribunal.g
The punishment upon conviction on a ¢harge of subveraion
was execution by shooting or a terp of irprisonment of not

less than tventyefive years.
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In this decres "Subvercion® waa defined as consisting

of doing any of the following things or acta:

{a)

{ec)

(a)

{e)

Pravaring or endeavouring to overthrow the

government by unlawful neans,

preparing oy endeavouring o procure by
force asy alteration of the law ogr the

policles of the government .

Preparing or endeavouring to carry out by
force any enterprise which usurpe the
executive power of the state in any matter

of public or general nature,

Incitiag or assieting or procuring any
person to invade Chana with armed force
or unlawfully subjecting eny party of Ghans
to attack by land, sea or air or assisting
in the preparation of such invasion op

attack oy

unlawfully importing {nto Ghana (the burden
of proof being upon the accussd person) any

séxplosive, firearm opr smsunition,



()

(g)

(r)

(1)

- 180 -
organising or inciting any other person to
g0 on a general strike likely to cause the
overthrow of the gcvafnment or likely to

¢ause hardship to the general public or

publishing any statement or report wvhich
the publisher knows to bLs false and which
i likely to undermine the confidence of the
people in the pormanance of their aewly won

freadon,

killing or etteapting to ki1l or conapiring
with any other person to kill eny member of
the National Liberation Council or any othey
citizen of Ghena with a view to securing the
overthrow of the gevernment op with intent

to cause any other citizen into opposing the
Nationel Lideration Council op otherwise into
withdrawing or withholding his support from

the National Liberation Couneil

knowing of the commission of any of the
foregoing sctas but pot roporting forthwith

to & member of tha National liberation Council
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or to any police officer not below the
rank of Inaspector or to a member of the
Armed Forces not below the rank of Sergeant
in the Ghana Arzy or its equivalent in the

Ghaua Navy or in Ghans Alr Foree,

In Nigeria oivilians could be tried by nilitary ¢ridunsls
under the Suppressiocn of Disorder Decrecs and the

Publie tecurity Decree.é Under the Suppression of
Disorder Dacrees a militery tribunal has to consist of a
Hajor and either two, three or four other mombers esch

of whom must be an arny officer in the armed forees who
has held a commission for not less than three yearas.

The preesident and the other mesbers of a wilitary tridunal
are to be appointed by the military governor who

sonatitutes the tribunal.7

Section 6 of the same decree provides an follows s
"Subject to subsections (2) and (3) below a
military tribunal constituted under section § of

thiz decree for a military areaie

(a) shall to the exclumion ¢f all othoer courte
©f law in NHigeria have Jurizdiction to try

Perschs charged with having commitisd
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within that milltary area any offence againat
public order under schedule 19 of this decres
or any offence under échedple 2 of thie

dacres hut

(t)  shall have no jurisdiction inm respect of any
ether offence whatsoever and in particulap
no Jurisdiction in respsct of such offence
as ic mentioned in peragraph (a) above which
wag committed before the area in question

wvas proclaimed to be & ailitary area."

If a percon is breught before a military tribunal charged
with an offence against pudblie order under schedule 1 of
the Suppression of Disorder Decree the tribunal eould 4f
1t considered that the case before it was not one whiech
ought to be tried by a military tribunel, direct fresh
proceedings to be csmm&negd against the accueed in s

eivil conr%.g

The prosecutinn of ary offence under schedule 1 or 2 of
the Suppression of visardaé Dacree before a uilitary
tribunal could he conducted either by a legal practitioner

or by a police officer of above the rank of Inspector
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vho need nct be o legal practitioner. In uny proceedings
before & military tridbunal the accusned person is
entitled to defend himself in peracn or by a legal
practitioner of his own nhoica.g Iﬁlehia respact the
Nigerian Suppressien of Disorder Decreo is different
from the Ghanaian Armed Forces Act 1962 (Amendment)
Decree 1967, for the former spscifically provides that
the accused perecn may be represented if he can afford

ite

However in both cases the Jurisdiction of & nilitary
trivunal is exclusive of all other courts of law and no

appeal can lie therefrom,

Under the Supprescion of Disorder Decree military tribunals
to try civilian can only be constituted after a "military
erea' hag been declared by the Head of the Federal

Military government if he is satisfied that widespreed
public disturbances are occurring in any part of Nigmrin.10
It is interesting to note tho offences for which military
tribunals could be constituted to try civilians {(n
Nigeriae Schedule 1 of the Juppreassion of Disorder

Decree stipulates the following offences as being

offences against "public order™ and if committed within
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a degclared "military area" any peraana coam1tt£ng such

offences could be tried by wilitary tribunals

(a) intentionslly killing or injuring any

person =
(b)_ intentionally dantroying or damagzing propertyy
(s) intentionally discharging a fircarm;
(d)  ocommitting any act of intimidationj er

(e) doing snything with intent to obstrust,

prevent or defest the course of Juatice.

The above offences one inmediately noticez are normally
triable by the erdinary cﬁvil courts. Presumably the
establishment of nilitary triturals in Nigeria was the
result of widespread commission of tho offences listed and
50 the military authorities decided deterrent troatment

vae necessary to curtail such agtivities,

In Nigeria eilitery tribunalas could also be established
under the PUBLIC SECURITY DECKEE of 1967," section 1

gubsection (4) of thism decree proviies

"Thore shall be for the purposes of this decree a

militaxy tribunal tso consizt of throe officere of
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1

the armed forces appointed for any particular
trial or triasls by ‘he Commander-in-Chief and
the proceedings before the tribunal shall be

in canmere."

A tridunal so appointed could hear such evidence as it
thinks fit ard an accussd person apreariag before such
tridunzl is entitled to conduct his own defencs in
persone It is also provided that in the applicatien of
this decrea the caus of proving abeence of guilty intent
or that the accused had regard to the safety of other

peracns rested upon such accused p@faon.12

This decree makes it an offence for an cwner or landlord
of property or pre¢misss not to report the progence
thereon or therein of any ammuaition, explesive, firesrm
or offensive weapon. On conviction the puniehnent
provided for iz execution by firing squad or inprisonw

ment for a term of not less than twenﬁy-sno yeara.13

At this stare it is worthwhile bearing in mind that in
both Nigeria and Ghana decrees were in existence which
empowered members of srmed forces to exercise vowers end

carry out duties normally done by the eivil police, The
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Nigerian Armed Fovces and Police (Speeial Powers)
Degres 1967qg was apparcntliy nade to deal with emergency

situations for the rocital at the beginning of the decree

readste

"Wherous a state of emergoncy exists in Nigeria
and it ie expedient to confer spscial povers
during its continuance, anything to the contrary
&8 respects punishment preseribed {n the

Criminal Procedure Code notwithstending."

But the Chanalan Law Enforcement (Powsra of the Army)
Decrse 1966,15 however on the othor hand 4id not even
refer to any emergency at all nor is there evidence that
there was any at the time when the decree was made =
namsly 20th November 1966, Paragraph 1 of the Ghanalsn

law Enforcement (Powers of the Army) Decree provided:w

"Any member of the Ghana Aruy not below the ranik
of pergeant may unless the General Officer
commanding the Ghana Armed Forces otherwise
dirvcis perform any functions conferred on a
member of the Police Service by the Police
service Act 1965 (Aot 248) or any other enacte

ment in relation to the preventionm and



dotection of crime the apprehension of offenders,
the mauintenance of public order and the safety

of persona and propertye?

Paragraph 2 of the same decrse proviéa& -
"whore for the purposes of any functiocns reforred _
to in peragraph 1 of this decree a membsr of the
Police service has power to arrest any person,
search any premiscs, conduct any investigation
or take possession cf any property, a member of
the Army not below the rank of sergeant may alao
for such purpose exercise ény such power aubjeoct
to the same conditions and limitations to which
the exercise of such power by e member of the

Police Service would be subject,"

The Nigerian Armed Forcos and Police (5pecial Pewers)
Decres 1357 provides in Zection 1 as followsie
"Any pelice officer or member of the Armed Forces
say during the continuance of ithe energency and

without wnrrant arrest =

(a) any person who in hie pressnce commits any
offence or
(b3 8ny person whom he suspects upon reasonable

grounds of having comnmitted any offence,
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Section 2(1) of the same decrec provides =

"Any police officer of or above the rank of
inspector or any membher of %h@‘ﬁrmeé Ferces who
by virtue of this decree has the powers of an
Inspector of police, may during the comtinuence
of the suergency and without warrant arrost st
any time, enter and gearch any premises irn which
ho haa rezscnuble cause to believe that there is

or ig likely ¢ be =

(a) a person who has committed or ie suspected

of bavinz committed any offence

(b)  any explosive, sammunition, firearm (or any
component part thereof) owned, possessed
or kept contrary to law or any cffensive

weapon.

And where any such persca or thing is found, way arrsst

the person or seize the thing 28 the case nay be."

In this section "premismes" includs a dwelling heouse,
vehicle, shop or any place of any other deseription

whatsoevere It 4s further provided that every member
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of the Armed Forces of Nigeriam {s to have the powers and

immunities of a police officer.16

As such therefore essentially in both MNigeria and Ghanm
civilians could be tried by military tribunals
constituted Ly the military suthorities and consisting
sntirely of irmed Forcea personnel. Also in both
countries the Army was allowed to do ordinary police
dutiss, cuch as the nmaintenance of public order,
investigation of crimes and ensuring that the public
and peoples' private property was pafe. In the final
analysis one sees that the Army could thersfore
investigate crime, prosecute and at the same tinme
constitute the tribunal teo hear the case and definitely
impartiallity in certain casesm wes cut of the question.
In Nigeria the reasom given for the establishment of
military tribunals to try civilians was that the Tederal
military sutherities were satisfied that there was a

17 In Ghsne on the

state of ezergency in that country.
other hand, . emergency was mentioned in the
introductery te the /Armed Forces 1962 ict (Limendment)

Decreey, nor ia therse evidence to supgest that there was

any at the woaterial time when the decree was made, but
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the reason behind the establishment af.ﬁilitary tribunalse
to try civilians secording to a governuent statement of

January 1%, 1967 was to -

"try civiliane speedily for certain categories

of subversive offenceg"®

The statement alleged that a small ninority of the

banned Convention Peoples Party had *"taken the new
regines humane attitude tc them as a weaknasg® and had
indulged in subversior and sabotage, held cecret meetings
to plan Yconfusion end apgsassination,” enccuraged strikes
and disseninated reports calculsted te undermins faith

in the lNationa] Liheraticn dounai1@18

According to a report im “WEST AFRICA" No. 2537 of March
11, 1967 under the hoading "LAWYLRS CRITICIZE NLC DECREESY
the Ghana Bar Association criticised two decrees nade by
the National Liberation Council and ome of the two was

in fact the Armed Forges Act 1962 (Amendment) 1967

(NLCD 131) which provided for trial of civilians by
military tribunals. The Ghana Bar Associstionm eriticised
the two decrees on the ground thet they vioclated

principles of "the rule of law.”
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According to the report the Ghana Bar Asaoo;atian
appealed in a memorandum te the National Liberation
Council on March 3, 1967 for the repeal of the Armed
Forces 1962 Act (Amendment) decree which provided for
trial of civiiiens by military tribumal- ~"ch eould
pasa sentencea of from twenty~five years fuprisonnent
to death by chooting on civilians found guilty of
subversion., The nemorandum said most of the acts
declared criminel were already included in Ghana's

erininnl code and gdded

"We do not comnsider that there is any juctification
for subjecting eciviliens to trial by tribunals

other than ordinary courts®

Zven more objectiocnable the memorandum wemt on was that
the decree "abrogates all right of appeal « 2 right which
is ene of the fundamental prineiples of the rule of luw,™
While admitting the nsed for stern action againat
subvarsion the Ghuna Bar Association s&id‘it was gravely
concerned at indicatioms that Ghana was once egain
ehowing disregard for the rule of law. Tho memorandun

conceded that the Nutioral Liberation Couneil encountered
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difficulties in dealing with &ﬂbveraibn and punishing
those who wrecked the economy under the old regime but

it suggested -

"ohat needs to be done, can and must be done so
far as possible in a mamner compstible with the
continued operation of the privciple of the

rule of lav ir Ghans."

This criticiss is equally applicable to the Nigarian
decrees which provided for the trisl of eivilians by
silitery tribunels for offences which the ordinary civil
courts have jurisdiection t¢ try., The ordinary courts
&re continued im operation by the zilitary, although
their jurisdiction in certain matters such as in the
cperation of certain decrees is specifically ocusted.
Ixisting lows (i.eeo laus other than the constilution
which were in operation pricr to the assumption of power
by the army) relating to eriminal or civil mattsrs are
saved and continued ix operation and as such ome would
have thoughi anyome infringing thenz laws could be

dealt vith sccording to the laid down crdinary courts

procedure. Since ths military continucd the court



system which they found in operation at the time of
their assuming power one cannot but wonder why a new

type of court was intrcduced to try civilians,.

However this is net te say thet in grave circumstances
BUCh a5 sorious cnergencies the state should not oxeyre
cise suflicient power to precerve itself and society
from destructione In serious situations the principle
“SALUS POPULI EST SUPRicA LEXY should apply, for the
gafety of citizens depends upon the existence of an
orderly society. Therefore it can be said that national
security is essential in the interssts of both the
stete and the private citizen ana neasures which are
taken to paintain security must come first ang if need
be the interests of the individual should be secondary

when they clash with those of the state as a whole.

Caution should be taken however, to sea that the argument
Juet advanced is not taken teo far. The state is
entitled to taite mecasuves designed to preserve itcelf
end the people from destruction, but then the measures
taken should be prorortionate to the avlil or other

ezergency that is threstening the well bolngz of the
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state and the mnsses in general. The enargency sought
to be avolded mmst be real, grave and immediate and

net imaginayy.

Ca thic issue there is high muthority from the United
States of America Supreme Court inm the case of MOYFR v.
PEA&OD!¢19 The wmost obvious situation is wer but other
situations of civil cocmoticm or discrder short of war
could Juetify interference with individual rights and
liberties but it must be such 2o erounts to or is
comparable with & gerious insurrection e.g, &3 whers
striking workers sngape inm nreis defiant of the go70rnie
ment or dieruptive of public pencce The axtent of
Justifiable intereference would naturally 4iffer with
the gravity of the situation or circumstances. The
American Supreme Court during the great civil war
refused to sacrifice the individusls right not %o be
deprived of liberty or life in pursuance of a Judgment
of a military court. It rejected the argument that in
time of wir (tate necessity justified the assunption by
@ military commander of absolute power to suspend all

civil rightu,.



In pursuance of this alleged power one Hilligan had baen
tried, convicted and gentonced to dsath by a military
coomission for alloged conspiracy against the government
in giving aid angd comfort to rebels whils in the state
of Indians., The court held unanimously cici the trial,
conviction, and zentence of civiliane by a wilitary
court cannot be autherised whether by the president oy
Congress except when 88 & result of military operations
the ordinary courts have ceased Lo function or camnot
function any loagsre. But as lorg as they fanction,
notwithstanding the sxistence of war the independent ang
impartial administration of the law by the ordinary

courts cannot be sugpended

"Hartial lav cannst arise !rﬁm a threatened
invasion. The necessity must be mctual and
yresent, the invasion real, such ag effectively
closes the courts angd deposes the civil
adninistretion. 1If in foreipn invasicn or civil
war the ccurts are actually clcsed and it ig
impossible to administer erininal justice
Gecording to law then on the theatre of

actual wilitary operationy where war really
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prevails there is necessity to furnish a
gubstitute for the civil authority thus
overthrowm to preserve the safety of the
army and soclety and as no péwar is left but
the military it is allowed to govern by
martial rule until the laws have their frec~eour$e
tourse. As neceseity creates the rule so 1t
limits its duration, for if this government
is continued after the courta &re reoinstated
it is a usurpation of powere HMartial law
can never exist where the courts &re open
end in proper and unobstructed exercise of

their juria&iction“ac

The "open court" rule of the majority was affirmed by
“the court again in 1945 in ¢he cagse of DIUNCAN v.
xananaory, 21 After a surprise attack on Pearl Harbour
by the Japarese the governor of R&w&ii placed the
territory an&e? martial law and handed cver the entire
aduinistration ¢o the nilitary authorities. The
military government then closed down all the civil
courts and established ailitary tridunels in their

places The two appellants in this case were convicted
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of embezzlemont and assault by military tribunals zaven
months and two and half years respectively, after the
attack on Pearl iarbour at a time when eny threat of
further attack or invasiom had ccmplet&ly.diasappearoﬁ.
The court held that in view of the fact that the
constitution had the mame effsct in Haweld az in cther
parts of the Uniteg States, the provisions of the Act
authorising the governor with approval of the Prssident
to declare martial law "in case of rabellion or invasion
or imninent danger thereof when the public safety requires
it" ‘did not include a power to supplant civilian laws
and courts by military orders and tribunals when
conditiones were not such as to prevent the enforcement
of the laws by the courts, the provisions was only
intended to autherise thg rilitary to act vigorously
for the maintenance of an orderly civil govermment znd
for the defence of the territory agsinst sctual or
threatened rebellion or invasion. The court stressed
what it bad stated ia the earlier cace of EXPARTE
HILLIGAN thate

"Civil liberty and this kind of martial law

cannot eadure together, ths antagonisem is
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irreconciliable and in the conflict cne or

the other must perish®

The triale were accordingly declared illegal, as
constituting unjustifiable interlerence with the

constitutional guarantee of a fair trial.

L4

The importance of thens American decisions lies i{n the
fact that those dacisions had been made during

difficult times « during the grest civil war and the
second world ware Cne can therefore asay that st the
material times there vas in facf a real state of
smergency = war, Notwithstanding this the United

States Supreme Court openly criticised ths use of
military tribunels for the trial of civilians for
ordinary crimes vhen the conditions prevailing wers such

that ordinary civil courts could functioch,

The United states Supreme Court also etressed the fact
that in considering or determining whether or not to
abrogate individusl rights and civil libertdies in favour
of state and society survival it must be borne in mind

that the situation threatening state or nationsl security



- 189 .

or the safety of the entire population must be grave,
zetual and immediate not imaginary or remote and in any
case the messures taken should b@vapprapriata to meet
the threat or other grave ﬂircmmaﬁanaa'and vhat is more
the weasurce taken should be limited to the pericd of

ths emergsncye

In Ghana we have seen that the official ressom given for
the establishment of»military tribunsls to try civilians
was {o provide a apeed trial for civilians charged with
certain categorios of subversive off@mﬁamgz and in
Nigeria military tribunals could be established {f the
Head of the Tederaul 'ilitary guvermiont was satisfied
that widespread publie disturbances are occurring in any

part of Nigeria?g

Nevertheloss it would bs true to ssy that wilitary repinmes
like coloninml regimes, being regimes based apoen force are
alvays unduly apprehensivs of any kind of challenge to
their autheority or legitimacy snd are therofore diaposed
to subordinate the rights of individuals to "public
security" whenever thess two should conflict. This

overzealous concern for “pubdblic sccurity" underiies all



military security legislation. The official reasen in
Ghanz for establishing nmilitary tribunals referred to
above is not very compelling. At the material time
when the Armed Forces Act 1962 (Amendment) Decres was
nade - 26th Jannery 1967, the ordimary courts were
functioning normailye 7There is no evidence of there
having besn a foreign invasion or domestic civil ware
It is therefere difficult to sea why ths military
suthorities decided to esztablish military tribunals.
The position is perhaps understandable in Nigeria, as
there was in that country a eivil ware However what is
surprising iz the fact that 4n both Chana and Nigeria
the offences which had to be Jdealt with by military
tribunals were ordinsry criminal cffences which could

heve bheorn adequately tried by the ordirery civil courts.

The only conclusion cne can draw is that the military sre
alwvays concerned and unduly distufbad by any sign of &
threat to their suthority. The triasl of civilians by
military tribunals is definitely obtjectionable when the
ordinary courts ars "open" and can easily and effectively
handle the cssces assigned ¢to military tribumals. The “
military tribunal is another unvelcome feature of

nilitary rule.
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When the military have assumed power the following
picture bezing to unfold, To bezin with the military
acpure Yus penersl public that, they will be in power
only for ag lony as it is necos:ary Yo reaedy the allegad

ghorteonings of the deposed vpoliticionse In AGGra, dhana
a statenent was lasucd by the Vational Liberation Council
thot the military and police wished to make it ¢lear that

W

they had no politienl smbition and wers aaxious to hand
over power o a duly constiftutod ruprosentative governnent

as soon a3 possihle o

"to achiove this objeet it is the intention of
the National Liberation Council as goon aa
practicable to avail themgelves of the power
conlerrad on the Tead of Jtutz by the Comniw
ssion of Inquiries Act and to appoint a

constitutional comnigsion to droft a new



conutitutions The constitution wvould be

3,

pubmitted to a rofercadun and L approved

95

it couvld beecozme the fundonential law of the
countrys, The Haticnal Liberation Council
will ensure frec and foir elections, would

;ladly relinquish its rowers to aay government

i)

1
formed in accordance with the gonatitutione”

Siniler sentinents were expressed by General TAKUAU GOWON

-
i
e

of Nigerin = namely that the militury would return power

5 .

to civilianse vhien %the military had brought about conditions
favourable for o return to olvilinn rule, Politieal
detainees or reasrictees were as n natter of course ro=
leased fron detention shortly after the guccess «f the
coupy but at the game time a good nusber of leading poli-
ticians and their supporters were put into "protegtive
custody,'" Shortly after the asuccess of the coup the
military issued statements justifying their assumption of
rower through uncongtitutional mesns and deprivation of
individual ¢ivil liberties, capricious exercise of power,
national bankruptey, corruption and mnepotism were cited
(especially in Ghane) as the reanons that prompted the

military tc assume powers In Ghana General KOTOKA sald =
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cri congeatration of power in the hunds of one

Ed

san hag led to tha abuso of individual richte

end Mbertys  Power hac beon oxercised by the
forpte presilent capricistulye The oporation

of  laws has beoen susnonded to the advantage
of hig favourites and he has been running the
gouniry as hds personsl rroperty. The economic
cltuntion of the country s in such & chaotis
condition that unless somethine 13 done about
it the whele ceononic zyctenm will collapse and

s,

thug the coundry is on the hrink of national
hankrnptcy"a

For our pirposcs it would appear in general that the
litary fry to clve an dmpression e the gener a2l publie

that during their %ize of rule evorything will be perfect

iecs there will be no roestrictions on individual libvertios

and froedoms, i anything these rirhts and freedoms would

be ernlariad, the econonmy revived and there would be no

corruption, negotism nor any abuaec of poveranent power,

;4.

Ia Ghana ia hic first major specel the then Chairman of
the Natiocal Libveration Counsil Jenoral Ankrah assertod

that the Natdloual Liboration 2ourcil would -
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"rua the affairs of this countiry until true
deznocracy has been Tully rewtcréd. The
overthrow of the old regiga is necesaary
and h2 only way to restore the blessings
of lidarty, Jusztice, napriness and prosperity

- g
to Jhanat

“he important guestion osed ig w 3id the military 4in
fact enlarsze individual rights and {reedoas or di¢ they

resirict them>

In Ghana the Proventive Detention Lot wag repoaled on the
Sthoof Anrdd 1985 and inmedistele aftor goup mone nine
hundred persons then held vithout %rial under it = a fow
for as lons az eight yours « were ralensed.g flowever law
sinilar to it was nade by the XNational Liberation Couneil
shortly afterwards - tha Protective Custody Dacreeo,
~upposcily this decree wan "fop the preservation of public
peace nnd the protestiion of persons' detained under ﬁ.s
But like 4ts prodecossor the Freventive Detention act of
1958 porscns debained under (he Protootive Cugtedy decreoo
vere to recmailn in cuatedy "for guch period as the National

Liberation Council aay detsrmine.® What it meant ipn
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effect wos that persons could be kent in custody for an
indefinite peried withcut trial or without being
furnighed with the grounds or reocsons for their detention,
The detsined or "protected person’ could not even make
repregentations to the detaining authority or to have
hin case reviewed by an independent and impartial tri=

i

bunpel, for no provigion was oade for any of the aforee
wentioned thinga under the rrotoective Custoedy decree or
for that nutter any sther decrecs 1t is not disputed

that the 1957 “apublican Jonstitution had no formal bill
of rights but in any casze a govarnacnt which had expressed

strong vicws on the issue of dovrivntions of individual

rigats and libertiez would have mnde elaborate provisions

&

for dealing with the release or trial of persons put into
frrotective custodye.' This Frotective Custody decree was
repressive of individual personal liberty and freedom of
movenent egspecially wien it provided (after an mraendment

to it) that cven after the releasss of peracns from custody,

such raelecsed reasong wvere to repori periodically to the

Another Ghanaian decree whicn had sizilar effect to the
Frotective Cuatody decrec was tiao ORIMINAL PROCCHEDURS
(AMENDH. LD) DuCals 1QJ€? which provided in Sectien 15(5)

as followgiw
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"Motwithstanding anything to the contrary a
persen taken into custody withomt a varrant
may with the consent in writing of the
Attorney=General be held in cﬁatady for a
period of twenty-eight dnys or guch other
perded az the ittorney-leneral may determine
and the vrovielons of Section 96 of this Code
{relating to boil) shall not apply to a person

s held”

This meant that the sc¢cused persong even a suspect could
with the AttorneyeGeneralls written consent be kept in
custody for a period of up to twenly-eight days without
the requirement that he shoulid be brought belfore a court
of law to stand trizl or be conditicnally or otherwvise
releasades What is more cohjsctionable is the fact that
‘& person held in custody under this decree could not

even be adnitted to bhails

& report which appsared in "UEIT AVRICAY iHo. 2602 of
April 15, 1967 etated that MNr. LOYARD AVUFFOADDC the
Chief Justice of Chana end four other Judges asked the
lational Liberztica Council to repeal it when they werse

giving Judement 4in eypeal in the case of YUSUD ITENBA AINU v



had been arrested by the armed Porces (under powers
of arrest and prosecution granted to thes on equal
teras with the police by Locree 1oe 109

The Law inforcement (Powers of the irmy) Lecree).

Yusuf Itenbs hainu had beem arrested by the army on
suspicion of stealing and was detzined for tucntye

eight days en the writien consent of the Atiorneye
Generales vhez Aminu continued %o be held after ihe

exd of thls peried o writ of habeos corpus was sourht

and obtained for Mis in the Jich Court on the grounds
thet the “tlormey-ieneral had no powar to extand the
detention after the initial twﬁﬁﬁ}uaighﬁ d2y0e The
appeal cowrt slleusd the appealy the Chiel Justice aaying
the court woo satisficd that the continued detention was
Juotified, However Mre Justice ikuffoeiddo said the
decres « Criminal Frocedure {amendment) Decree 1966
departed from noraal principles of oriminal law and could
easily be abuped ng it had under the old resims "for those
reasong we express the hope that an carly e¢oasideration

will be siven to its renoval from the statute booke"

Althoush the circunmstances of the aszumpticn of nower Ly

the militory on January 15, 1966 were rather diffarent
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from those ia CGhano in that the civilian government in

tligeria abdicated power to the military, Niperia haes its

ghare of decrecs sindiar to those rolerred to above.

en)

Slgeria unlike Jhana had
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Federal Tounstitution and this wos continuad in operation

after the nilitary had assused power.

The pilitery sado the U0, 3000 (5 Da8TIon Of
DOASCHS)Y DLINI0.  Thip decres provides that porsouns could
e detuined 20 the ilead of the Joederal nilitary governnent

>

Lhat 4t is in the dabercsts of the security

o

P -Gt S
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oi digecria to do soe Ghe detenticn is to be for six

monthse 4 detulned person ceoid mole representations te
. v s £
the detaining authority Yas coon as w2y beg

If the rFederal pilifary sovernuent thinke £it 4t could
congstitute tribunalis for the purposs of advisin: it on
any detontion sases which that rovernnent may consider

to refer to a tribunzle

3ut undoer this decroc & detaines o not satitled to

atlend in perzon or %e reprcsont i by any other person

during consideration by the tribunal of the caze as it
16

affecta? him, Of weoh dnportance for our purposes

section B of ths St=te Security {(Detention of Persons)
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decree provides that no suit, proscoution or other lescnl
proceeding is to lie aguinst any person for anything done
in good Inith or duztenled fo be ¢onn in pursuaace of this
decrees Section & of the some decrnc expressly susppends
chapter throe of the constitution (the human pi~ats
chavter) from the oncration of £his decrece. %o question
therefore rolating to wiether any vrovigion of chapter
three has been, iz bYeing or would be contravened By anye

thing dane or

o

rapontd Lo be done in pursuance of thio

e

decree can be inquired into in any court of law, nor may

-

an applicatisn for o wit of habens corpus be entertaired

-

by the courto, One could thorefdr: may that in both

p

Higerin and CShana o verson detzined, has no accasss 4o

courts of law for raoir thocugh dn Hdreria hs can

i
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maxe ropresentavions Lo the deindndng authority in writing.
TN ot

In eddition to the stute Jecurity (Dotention of Yersona)
sesreey Ulgoria hoo the SURPRLILICT OO DISOASLY LI51I20 =

under thiz docree iT the chatrman of a military aren

crecutive comaities is satisficd that any person in a

militery awrea, is or hos recently been concerned in scts
o ¥
prefudicial to puvliz orler or in the preparation or

instigotion of such nels ond thol by renscn thoreof it is
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necesgary Lo exercige control over himy he sould by order

nade in writing direct that person to be detained,

A detention order so made is to be effective until it is

\

. . ; 11
revoked or the military arca in guestioh caases to be one.

Uo provivicn ig mnde for such detontion cases to be reviewed
by treivunuls svor is the detaince allurded ths rizht to

wake reprosvacations to the detaining asuthoritye The

= ¥ L4 3 e - % 5 . - % . S g e
detenticn poriod ig thus indefiniize

y

Singe there 1s ne regudrosent thnt the namez of detained

rorgons would be pulbl in tho officinl Gazettes no one
oxn really cny hou oany seopls ﬁﬂ?ﬁvbéSﬂ detalined under
the provisions of thig decree, Thiz is serious because
guch a decree c¢ould essily be abusged, VWhat is more, 1like
1ts sisier (the Ztate Lecurity (Detention of Persons)
Lecree) 3cctimn 21 of the Suppression of Disorder decres

provides =

"the question whether any provigion of chapter

three of the constitution of the Fedsration hns

L3

beens 45 bolng or wiuld bo sontravened by snythiag
done or propezed to be dons in pursuancs of this
deeree shall wot be inquircd into in any court of

law and accordinzly Jecticas 32, 115 and 117 (1)

(d) of that coastitution shall not apply"



It is submitted that theso decrecs that wera'made in
Ghana and Ligoria renderod a person's right to liberty
and frecdom cof moveacnt as protected by thz constitution
totally useless « for such « risht or frea&pm gould not
be sgserted in a court of law oace o person was

detainaed,

In the £iold of political activity in poth Ghana and
Sigeria an eff~ctive ban waz eflecteds No politienl
campalrng, procesgionsy meetings oteo. could be conducted,
Thres or nore peraons could not aszzonbls or associate
for a politicnl purpsee. No new pelilical parties or
associztions cculd bes formed. It woso nade an offence
to do or carry on any of the asctivities mentioned above «

in Higeria by the DICRLE 0F 19656 and in

Shana by the PRLIGL BIIC FLACE DICRTI 1965

In higerin however the Public Crder Decree provides in
Section 10 that nothing in the decree iz to apply to any
town developmont union (membereghin of which is open to all
the inbabitonts of the towm) or to sny coclety or associne

tion of threo or mors poreons forued for purposes of

sportz, culture or charity or under the Trade Unlon Act
or otaer zinilar soscicty or asszociction having a non
wolitical objectiv Jut the beunofit of this section is

not to extend to any union, suciely or associntion which



engares in or coprieod o Boony activily gimilsr to that

of a schoduled cocinty or L4 vmed a5 a piatlorm for
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88 a member of o orugiels FLLY oP gthe :Gsa to
snyticn; esleuzgles 1o zrevens or restrict the distribution

or general gule of say meWepaper in any part of Nigeria.



The tern "nowspaner” it iz stated includes a newspaper

published by or under the authority of governnente

However with the passage of time the military authorities
in both Chona and idgeria became tough.on the freedom of
speach and expression. The military as we have seen
earlier exprogsed dislike for “destructive® Yharmful®
bianed" and "irresponsible’ eriticisme In both MNigeria

and Ghana decrees were wade to try and keep this freedon

in step with the authoritarion ocutiocck of the nilitary,

1n Ghana a PROEISIDICN OF IUMOUTL 290752 1986 (LS 92)

was made gnd thig provided that m y person whe publisghed
or reproduced any statecent, rumour or report which waa
lixely to cauvse feur and alerm or despondency to the public
ublic seace or to cause disaffecticn against
the Hotiosal Liberation Council amensz the pudblic or anong

memders of the aruocd forces or the police service would be

guilty of an offence and urnon conviciion would bHa liable
« &

neyw codls or to g
tera of lmrriseament not excoeldins thrse years or to both
sush fine and term of iusrigonment. In Nigeria m NIW3PAPIRS

CITON OF IO UIATTONY decrec af 13467 provides that

of Pedaral Yilitary government is asatisfied

%

that the unrestricted cireculation in ligeria of a newspaper
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35 or may ne detriscalal to the intorest of the

federation or of ony state thercof he could by order
published iu the Juzoties prozinls the circulation in
the Fedzrationm or iu any part thoreof as the case ray
be and uslcns any obher nericd is virescribed in the
prohivition order, the probibiticn would continue for

13

o~

& period of twelve zonths, Pallure to comnly with
the requirencnts of a prohibitiosn erder is mode an

offence punishadle on conviction -

() in The gnce of an individual by a fine of
0% lesgs thon P4ty nousds and not more than
oo hundred nounds or by imprisonzent for a
term of not less thon six monthn and not
mere than twelve montho in the case of a
first offence and for n subseguent offoence
the pﬂ#aity i3 to he daubie that prescribed
for a first offences

{(b) in the case of any other verson by o fine
of not leas than five hundred pounds and
not mere than one thouscand pounds for a
first offerce and by tae maximum prescribed

. . 14
for & sgcond or subscouent offence,



In both Nigerig ang Ghana there ig evidence of newapape£
editors having been dismisged and sometines imprisocned
for not orparenily ceaplyins with the officinl liue or
publighing un duly eritical itens, The fresdon of apeoch
and exrpression was ons o be exercised with extrone

Jhose whose wopds or uriting exceecdeq cartain

&

1indts couls fino themsalves in trouble with 2he doeroos

in fact cuushnt,

rinally in ag far as
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operation by the ailitary in Soth count igs an?l it w-g

stated that the gourt- were to continue to exercise thaelr
functicng as they used to do bafors ¢h ¢ ansuaption of
power by the military auq they were to exercige theip
usual Jurisdiction, althouzh in certuin casneg Juriediction
was ousted. But shortly afterwards a new type of court
was esta“71a.ca to try civilions - the nsilitary tribunal,
In Ghans the Arnmed Forcas sot 1952 (‘monfnment) decree 1967
provided in jection 2{1) that a person whe committed the
offence of gubversion was lisble to suffer death by
ghootin; or be contenced to 2 tern of imprisonnent of not

less than twentyeone Jearse A decision of a nilitary



tribunal was to bo
3uch & decision,

Jigorder Lo Lo pr

oF militury tribun
rezion in which

Ia digeria, The

any "militery oo

final and no sppeal conld lie from

Suppression of

avides for the trial of civilians
2lse Dhe mili ary governor of a

en’' ig smituated could

charged

with havizg comuitiod offences und the sehedule to
. 15

the same dogcreo,

s nilitary tedbunsd so soustizutea b haz jurdsdiction
to the cxclusion of =11 ather courts of lay to try

GUEECS Wil

persons o

thaat

witiip

nilitary aron any elfonce agzeinct puvlic order andor
vle 1 of thy Supercsnion of Jivorder decree,

snere howevor ony Eeroosn ig brounht before a militapy

trivunal chursod with an

the tritunsl couls &F it crat the c¢oce is ons

oy
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3,5 s Y I . S - »
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by the military recimes inm Ghana and Nigeria 17 and
that thece governments have tried %o maintain the
conditicas of a free society and the rule of Law,
there is however evidencs to sl thnt.withia these
states There are laws in exig: ence which could easily
be used {o the detvinent or peril of eivil righte and
livertiens ‘hai is more the militery have both the

[

vhysical snd tha law nakdng powers which in a siangle

moment could whtttle away individunl eivii liborticn.
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3e Paragraph 3(1) of the Proclanstion

he Paragrarh 3(2) of the I'roclsmation

Se Taragraph 5 of the Proclamaticn

6s THE STATE we DOSSO PoloD. 1058 Sac 533

7+ TED ITATE ve DOSEO Pul.De 1958 at pages 538=5

8e THE STATE we DOSSO Pul.D. 1958 at page 540

Qe HANS KFELSTEN MQENTRAL THEGRY OF LAY AND STATE®R rage

118

10. /19697 a.c. 645

Mo /19667 Lohe 516

12, Section 12 of the CONGTITUTION (SUSPYNSION AND MODIw
FICATION) Decree 1966 Zee also the similar provision
quoted above,

13 OWUT v, STRICKLAND /F2307 2.0, 678

e Peragropks 3(2) and 5 respectively of the

Yroclamation



GHAFTER 1V

WEST AFRICA No 2616 July 22 at pape 964

G SRVER Volume VIIT Now b

S BB/EY ef April 26 1o7g (unreported)

AATICLE 13(1) of the 1960 Nepublican Constitution
of Ghana

L9617 GrANA Lav RErcaTs (Part II) at page 523
STATE we DUSSO eited above

CHILF ALNAJI AGBAJE w,. COEMISSIONER OF PULICE,
VESTERN ATATE, SUIT Noe M/22/6%93 ADZOYE w,
COMMISSIONER OF POLICE, WESTERN STATE SUIT Noe

H/h2/70

CHAPT ;R ¥
RLCD 1 of 1966
PUBLIC CRDLR DECRIE 1966 = Decree Noe 33/1966
SECTICN 1 Decree lo. 33/66
se@ parte I and II of the Schedule to the PUBLIC
CRDIR DECHER 1966
SECTION (2) PUBLIC ORDTR DECROR 19€5=-Dscree 33/1966
SECTIOR 2(1) PUBLIC ORDTR DLORETE 106€
ARYBIA DAILY MATL = “ednesday Cetober 2, 1G74w

SECTION 2(3) of Decree 33/1966
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13.
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NICD 3.

The POLITICAL PARTIES DECREZR 1969 - NLCD 345 o
paragraph 2(1)

NICD 345 - Paragraph 17(b)
NIGERIA VEZKLY = Volume No. 13 Cetober ik, 1986

See "AIAMBIA DATLY MAILY QOCTOBER 2y 1974 under
caption YARMY RULE STAYS « GCWONY

HLCD I « Proclamation (Amendment) Decrse 1966

CHAPTER VI

BeUw Nwnbueze "CONITITUTIONALISHM IN THE TMERGENT
STATESY pages 248-9

Section 25 of the 1963 FEDCRAL CONSTITUTION OF
NIGERTA ALSO ARTICLE 22 OF CONSTITUTION OF ZAMBIA

Section 1(1) Decree No. 2 of 1966
Section 1(3) Decree 2:119466

DAILY GRAPHIC 27 Mareh 1967

LEGON OBSLRVER 17 February 19567
LEGON OBSERVER 17 February 1967
KIGERIA WEEKLY Volume 1 Yoo 13 1966
DAILY GRAFPHIC 22 Marchk 1967

LEGON OBSERVER 3% March 1966
DAILY GRAPHIC 14 March 1966

DAILY GRAFHIC 14 Wareh 1966

DAILY GRAPHIC 27 May 1967

ROBZIRT PINKNEY YGHAMA UNDEOR MTLYTARY RULE 1966=9
at page L4z,
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15« WEST AFRICA No. 2589 14 January 1967
16. WEST AFRICA No. 2589 14 Januaryb19ﬁ7 page 3h
17. WEST AFRICA Ne. 2589 14 January 1967
18 DAILY GRAPHIC 28 Mapch 1966
19. LEGON OBSERVER 19 August 1966
20. LEGON CBSERVER 30 Septenmber 1966
21, LEGON OBSERVER 14 October 1966
22o HNLCD 92:1966
R3s Paragraph 1 Decree 92 of 1666
2h, Decree No. 17 of 1967
25 Section 1(1) of Decree 1721967
26, Section 2 Decree No. 4431966

27+ ROBIRT PINKNEY "CHANA UNDZR MILITARY RULE 1966w9 "
Page 44

28, NIGERIA WTEKLY Volume 4 No. 13, 14th October 1966
29« DAILY GRAPHIC 27 May 1967

30e¢ RUBERT PINKNEY "GHANA UNDER MILITARY RULE 1966w9"
Page W&

3%. ERNEST LEFEVER "ARMY, POLICE AND POLITICS IN
TROPICAL AFRICA™ Page 63

32. E. LEFEVER "ARMY, POLICE AND PCLITICS IN TRCPICAL
AFRICA™ page 63

33+ “GHANA UNDER MILITARY RULE 1966-9" pages 45.6

3he LEFEVER "ARMY, POLICE AND POLITICS IN TROPICAL
AFRICA™ page 53

35 AFRICA RESEARCH BULLETIN 1566 page S64
36, AFRICA RESEARCE BULLETIN 1966 page 452

37« AFRICA RESEARCH BULLETIN 1566
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AFRICA RESEARCH BULLETIN 1967 page 711
AFRICA RESEARCH BULLETIN 1971 page 2150
WEST AFRICA « 7th Cetober 1974 page 1236
WEST AFRICA « 2nd September 1974
WIST AFRICA 9th September 1974 page 1117
WiEsT AFRICA 23rd September 197h page 1174
WEST AFRICA 30th September 1974 page 1204

HEST AFRICA 30th September 1974 page 1205

CHAPTER VII

Articles 15 and 2% of the Zambian Constitution, Also
Section 21 of 1963 Federal Constitution of Higeria,

SECTICN 27, 1963 NIGERIAN CONSTITUTION, ALSC ARTICLE
2k ZAMBIAN CORSTITUTION,

Article 26A of the Comstitution of Zembia

LENLST, LEVEVER "ARMY, PCLICE AND POLITICS IN
TRCPICAL AFRICA page 63

- Ee LEFEVZIR "ARMY, POLICE AND POLITICS 1IN TROPICAL

AFRICA"; page 62 Also NICD 167 and KLCD 164, PRO-
TECTIVE CUSTODY (CONSCLIDATION) (AMENDMENT) Noo 77

WEST AFRICA Neo. 2609 Jume 31, 1967

Be LEFEVER "ARMY, POLICE AND POLITICS IN TROPICAL
AFRICA" page 62

Paragraph 3(1) of Decree 149 of 1967 {(Ghans)

NLCD 111 = Protective Custedy (CONSCLIDATION)
Decree 1966 paragraph 2.

Section 2 Decree No. 3 of 1966 (Nigeria).
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section 3(2) neerece 3/9966
Section 3(d) vecree 371946
SEICTION 1 Decroe No. 3 of 1965
Decree Yo, L of 1965
section 1 Decres No. 4 of 1964

wee Section 18 of Decree 4/1965

CHAPR ¢ VITT

SUTSRLIITIH OF 08959 207 00%, Decree Noe 23 1957

RUIILRY 4N Frassars (3puCIaL FROVISICONS) Decree

decrue oe 19 of 1966

Section 3 of locree o, 19 of 1965

ST AT June 17th 1974 g, 2974

AFRTIA naaon BULLLTIN 1992

aection 2

Jactlion 19{1) of tye 1963 *edoral Counstitution of
figeria. Also article 17(1) of the Constitution

of sanbia



«225-
Volume VIII o & of 197z
WL ATICL Yoe 2597 e March 1967

FAICA ROGIARDH BULLUTIN 1979 at 2230,
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LAMBIA Gepteaber 25, 1972
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23
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ZAHBT

v Hareh 27, 1972, april 28, 1972

'*—4

Hoveuber 13, 1972, ALI3 ZAM3TA DATLY HiIl 3epteaber

(%38

v 10F2e  Leptember 13, 1972

FETD 5 ey ey 8
f 0L ¥ 1P WD e I A

L2 L0 of 1065
bParagrarh I Decrec o, 4034966
Paranraph 3 Desree lHoe G0 19)ﬁ
See N1CL 80, 162, 168, 175, 274, 274
7201966
Farageapin 1(1) 10D 92

Farasr:oh I Subparagraph (5)(a)(b) and (¢) of

KLZ2 107 - paragraph I

Paragraph 2 3u§§aragraﬁh 2 Ulso 72

Faragraph 2(8) Decree 72, also paragraph 1{a)
Parcgruph 2 subparagraph 3 ﬁkﬁn 72

Paragraph % Decrce 7211966

HLED 129 = parsgraph 1

See Scheduls to Investigation and Forfeiturs of

Assels Decree HK1LOD 72
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NLCD 40 - as amended frorm time to time
NLCD 7:1966 = amended from time fo time « pee NLCD
9y 10, 13, 2k, 57, 60, 75, 79, 139, 142, 163, 169,
176, 216, 220, 28, 260, 272, 275
paragraphs 1 and 2 of D@cfae 7 of 1966
paragraph 3 Decree 7 of 1966
paragraphs 5 and & of Dscree 7 of 1966
~@e Uchedule to Decree 7:1966
see NICD 9, 10, 13, 21, 2k, 57, 60, 75, 79, 139,
142, 163, 169, 176, 216, 220, 248, 260, 272, and 275,
NICD 10 » NLCD (Bank Accounts) (AMENDHEZNT) Noe 2
NICD (BANK ACCCUNTS) (AMENDMINT) Ho, 5 NLCD 248
raragrepha 1 and 2 |
NLCD 154
paragraph 5 subparagraph 6 of NLCD 154
NLCD 180
NLCD 180 = paragraph 1 subparagraphs 1 « 3
Decree No. 51:1966
Cection 1 of Dacree 51:4966
section 2 Decres 5111966
dection 6 Decrse 5111948
Hos 37 of 1958
For ewample Section & of Dscree 51, of 1966 became
Section 13 of Decres 3711968, section 4 of Decres
51 of 1966 vecame Sectiocn 8 of Decree 37 of 1968

Jecticn § Decres 37:1968
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West Africa No. 2590 - 21 January, 1967
212 UeSe (1509) |
EXPARTE MILLIGAN & VALL 2(1866) at page 127
327 U.S. 304
WEST AFRICA Noe. 2590 - 21 January 1967
Gee SUPPRESSION OF DISCRDER DECREE 1966 and PUBLIC

SECURITY DECREE 1967

CHAFTER XI

WEST AFRICA Noe. 2544 « Sth March 1966

WEST AFRICA No. 2544 « 5th March 1966

RADIO BRCADCAST FEBéUAR! 28, 1966. The text is in
the "Rebirth of Ghana; The Fnd of Tyranny" pages .
22 - 30

E. LEFEVER "ARMY, POLICE AND PCLITICS IN TROPICAL
AFRICA" page 62

Freamble to Protective Custody Decree

Paragraph 1 of Decree NLCD 2/1966

NICD 93 of 1966

Decree No. 3/1966 - Section 2 (Nigeria)

Section 3(a) Decree No. 3/1966

Section 3(d) Decree No. 3/1966

Section 18 - Suppression of Disorder Decree
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WEST AFRICA No. 25898 14th January 1967

Section 1(1) Decree No. 17/1967 -

Section 2 Decree No, 17/1967

Seetion 5(1) Deeree No.‘h of 1966 (Nigeria)
Section 6(2) Decree No. 4 of 1966 (Nigeria)

BesOs Nwabueze "CONSTITUTIONALISM IN THE EMERGENT
STATES" page 249 E.F. LEFEVER ARMY, POLICE AND

POLITICS IN TROPICAL AFRICA"™ page 72,
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1967

Luppression of Robﬁery Decree,
lewspapers (iFrohibition of
Circulation) Decrge

Armed Fforces and Folice (special

Fowers) Lecres.

Investigation of lAssets (Public
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