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UNIVERSITY FIRST SEMESTER EXAMINATIONS - JURL
L IiZ

THREE HOURS (PLUS 1C MINUTES 70 READ THE PRPER)
INSTRUCTIONS ;
(1) ANSWER ANY FOUR QUESTIONS
(1i) ALL RELEVANT AND UKMARKED ATUTES MAY BE BROUIAT INTO Tug

EXAMINATION ROOM.

1. YPOn vour return to vour atatzan your
Yequests you to address oth officers

"The Aprplicabiiity of Ernglish Law in Zamoiz™

The Off;cer-in—charge would like you to explain to your
collieagues the Zambian Laws which make the applica-iorn of
English law in Zambia possibie and why such a tuatlion zhould
€¥ist in Zambia 32 vyears after ;daependence.

2. Discuss - in detali the annxlcabll ity of African Suztomary

law in the various courts in Zambia.

2. A layman has heard that Lawyers Follow the previsus
of Superior Courts. He wishes to know how tnis :
in Zambia and whet her it serves any useful purp
Advise him.

4, Discuss the composition and bowers of the Iclguv;n“ courts:
a) the Supreme Court
b} the High Court
c} the Subordinate Courts

3. Cutliine the varicus rules that are utlllsea by iawvers
in iniexprﬂtina statutes.

G Articlie 29 of the Censtitution of Zambia provides THET an
accused (a person charged with = criminal offenc i3 Iree

© testify in his own defence but that he cannct o=

compelled to do so against his will.

[



THE UNIVERSITY OF ZAMBIZ

UNIVERSITY FIRST SEMESTER EXAMINATICNS - JUNE 193¢

L 251

CONSTITUTIONAL LAW 1

TIME: THREE HOURS {Plus 5 minutes to read the question paper)

ANSWEK: FOUR (4 QUESTIONS

NOTE: ONLY UNMARKED STATUTES MAY BE BRCUGHT INTO THE
EXAMINATION ROOCOM.

1. Explain clearly the doctrine of the Rule of Law. What is
its rationale?

2. Critically examine the meaning. scope and rationaie of the
doctrine of the separation of powers. To what extent has

the separation of powers been implemented under the
American constitution?

3. Compare and contrast the presidential and westminster systems
of government. Which of the two svstems do vou prefer and
why?

4. What do you understand by the cencept of representative

" democracy?

5. It has often been said that most African countries have had
constitutions without constituticnalism. Explain.

6. Discuss the differences between the Northern Rhodesia

constitutional order of 1911 and that of 1524.

7. Discuss the idea of a constitution, various wayvs of making
a constitution and how a constitution may achieve legitimacy.
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THE UNIVERSITY OF ZAMBIiA

UNIVERSITY SECOND SEMESTER EXAMINATIONS - NOV/DEC 1996

L 262

FAMILY LAW

)

UESTION PAPER)

KD

TWO HOURS {(PLUE 10 MINUTES TO READ THE

INSTRUCTIORS:

e
[ E—
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ANY OTHER
LEVANT

Musonda and Inonge wer
them they were stes
they were actuall
was done to avoid
vrosecuted for incest. W}
thouaht of ccmimg o o

980 and unknown to
r. n iearning that

an away to Malawi. This
ape from being

in Malaw1 Inonqe continualily

7 ia and was alwavs in touch
il considered Malawi

s

ed businesses, buiilt

in his name and had become 3 Malawian citizen. Inonge
gave pirth to Junior whe i ‘s of age. was big and
good locoxing. § 5y fell in love with
Tracy, 19, a agi raid KL1.5 million to the
Dazen*s of Tracy started living together.
This was done wit of Junier’'s parents.
Junior now wWishes rimge Lo statutecry one

a
w are old-fashioned.

i
|8
P
5

arguing that marria

Advise Junior on ived vegarding firstly,
econdly, the possibility

the validity of th
of marryving under

{a) How marriage from
the

b} Ben and Sallsy s2tian faith
met at a Chr ftely fell in
iove., Soms dden fruit
and to thesi
Ben nad no {owever
Sally thres
immediately ‘tivities
to the Fell

i
L



Fearing a scandal and embarrassment. and in order to
appease his parentsz. RBen adreed and the two were married.
Ben 1; nct happy with the marriage and wants to contest
. . :
E= D

ot consented to
C

1T,

Advise him.
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(a) Briefiy explain five grounds which may render a marriage
veoid.,

(b) Joe and Sipiwe contracted g larriage under the Marriage
Act in December. 1391. There were no children of the
marriage and thig was recause Joe. on kaving learned
that c;uLwe sad had a child with ancother mamn.
had developed repugnancy towards even touchi ng her.

In fact =zine the solemnisation of their marriage,. the
coupie had not had any sexual intercourse at all. The
marriage was VLItual ¥ dead,

Joe decided to marr: another woman, shupi under Tumbuka
Customary Law. Sipiwe 1S not happyv With the arrangemant
and wants her brother. a teacher. to contest the
validity of Joe's second marriage to Shupi.

Advisge her.

Jane and Tom were married under the Marriage Act. Jane had

always wanted to own a beoutigque of her own. She ceould net.

however. do so because she was not empioyed and her husband's
income, on which she sciely depended. could not afford to
finance one tor her. She. thus. formulated a plan.

She started saving part of the heuse~keepiﬁg allowances with

which Tom was ever dutifully supplied her. This continued

over a vericd of time until she finally managed to open a

boutigque from the Savinugs. Tom on tearning of the buuthue

wants it to be in his name arguing that it belongs to him sine
the capital usad belonged to him.

Advise Jane of her rights, if any. in the noutigue,

Mrs Sauzande. who had filed a petition for mainienance has

just discovered that her husband bhas made a . Wiil giving his

block of apartmentz to his uncle. Althecugh Sauzande runs
several businessez. a good part of his income comes from the
aparitments which he has given te his uncle under the Wili.

Mrs Sauzande's petiticn is an interim maintenance petition

rending the hes ring of her petition for judicial separation.

Advise Mrs Sauzande CIi:

M2
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The Matrimonial Causes Act,
Zambia under the provision
making the law of Englang

law of Zambia in matrimonia

(a)

Whether she can legally restrain her husband from
transferring ownership of the block of apartments.

The iegality or otherwise of her husband's alleged
transfer of the block of apariments.

The technical term of her maintenance vetition.
The appropriate judicial office to hear nhier maintenance
petition.

1973 of England is appiied in
in the High Court Act. Cap 50,
or the time being in force' the

L]
o

Consider the desirabilitv of this arrangement; and,

Give arguments for and against extending the maintenance
and property provisions of the Matrimonial Causes Act
1973 to marriages contracted under Customary Law if such
an arrangement were ftoc be proposed.

END OF EXAMINATION
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UNIVERSITY FIRST SEMESTER EXAMINATIONS - JUNE 1886

THREE HOURS

The Sale of Goods Act makes a difference between specific
goods and unascertained goods. Discuss why this distinction

is important.

“

Phiri Mutale has instructed Bwalya Musonda to complete. on
his behalf. the necessary papers in support ¢f an application
for a mining licence for a plot in Chief Nkana's area on the
Coprerbelt. Befcre issuing the instructions Mutale had

retained a geclogist wheo had surveved the area and his
preliminary report showed that there were good deposits of
emerald. Musonda collected the parers and indicated that he
was the applicant of the licence for the piot in guestion.

T

o
m

t

g

t that the exercise had
1ad already been issued
iusonda X5 million to
ruit reople to start

ent another report that
area. but was still

C

m

«

A few days later Musonda zent a re
been completed and that the licenc
in the name of Mutale. Mutale cav
buy the necessary equipment and re
mining. After two menths Musondsa
he had not found any emerald in t
going ahead with the exercise.

=

w e am
™

}

h

A few days later Mutale learnt that Musocnda had given one
Mamadou Keita a Senegalese national 850 arammes of emerald

to sell for him in Brussels. Upon receiving this information
Mutale decided to carry ocut some investigations. He learnt
that the area covered by the licence was rich in emerald

and that Muscnda had in fact mined well over 5 Ko of emeraid.
Mutale later went to £ nes
the plot. He was shocked to learn that
issued in the name cf Bwalva Mus a

to find ocut more about
the licence had been

d by Musonda a person whom he had brought
135 own brother. He has now come to you
for legal advise. its tc know whether it is possible
for him to get the lircence changed into his name and all the
proceeds from the mine including the stones given to Keita.

up and as

Gdvise him.

|
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Write brief notes on the following:

(a}) Implied authority

{b} &scertained goods

{c) del credere agents

{d} Agreement for zale

Mukando Jordan is a commercial farmer in Mkushi who is

sxpecting to harvest well over 500 G006 bags of maize due to

thie good rains received in the last season He has been
aprroacned Dy Ben Mwanza. who is one of the maize marketing
acgents Mwanza has found a wood market for maize in Ethiopia.
wiere he has been assured that he can getl tftaree times more
caan he can get, if he zoild the maize within Zambiz. or to any
0L the neighbouring countries

Mwanza asproached Mukando anc offered to buy his maize. once

narvested and packed in bags., at a price which according to

Mukando was more than fair. Mwanza 1is interested in buving

half of the expected num er of bags of maize and ix prepared

to pay Mukandc the amount due in advance.

Pefore Uﬂﬂ4tlﬁg himself, desvarate th: he was for money,

Mukando has come to you and wante t¢ know his legal rosition

in the event that he went ahead with the deal and accepted

the money and subseguently:

1. He wants to chanae hiz mind if he 13 cifered a hidgher
brice for the maize. a rossibility which could not be
rul t as the maize market was still curbulent.

2. The malze verished through fire. s pozsibility whiceh
could not be ruled out as the maize was still in th
field.

Advise

Feter Xarasula has be Ly Elias XKalusoio who

wants to send him to ce Lo carryv out a

number of business trans I kiz behalf. In return

Kalusolo has oromised to vay Kz la a fixed sum of

KZ miilizior for his servieces Rapasula iz a very vrudent

man berore accepting the iob he haz decided to consult vou

en tne matter. He wante to know specifically:

(a) His ckhiizations to Kalusolo 1f he accepted the offer
from Kaluscic

{b} His position towards the pecpie he has been inztructed
to deal with in the event of him failing to 4di scharge

his obligations towards them.



5. It is the end of the first semester and vou have four weeks
before the rnext cne begins. A&s a way of passing time and
also to hely you have s feel of what it means to be a
lawver the senior partner in Chandwe Musonda & Partners has
allowed you tc spend two weeks in his firm dust to acquaint
vourself with the dav to overations of a law firm.

The senior partner has z case whose determination will depend
onr the determinaticn of the validity of the exciusionary
clauses used in the contract. He has asked you to do a
cshort brief on the position of the Courts on exclus 1ONAary
clauges.

ERD OF EXAMINATION
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Feter #apasuls of
Petronella Mwan vears. They
have =zat 2% Aug Cn 1 June.
1298 Feter inst vili 0 tuxedo for
him at the cost 2 .00 . as t that the
suit would be teaay on 15 July. 1995, &s pPromised the zuit
“was ready and Feter was impressed by the guality of
crafitsmanship, *the tuzede fitted him very well.
Feter could not hwwever. ccllect it. The guit needed to be
Packed in a svecial box which was Yot Lo pe made. He was
acdvised to ceollect the tuxedo the following day at 14.00¢
hours. But due to some other commitments Feter was unable
to coliect the suit until a weesk later He was shocked to
learn that tne tuxedo had d to another rerson who
had paid twice the aid. Petar has Nnow come
to you as a LaWyeY W
{a} his rights in of the facts ztated above.
(b} his rights if the tuzedo nad been stolen or destroyved
oy fire.
Jordan Mukandc is one © £ the many nouvesuy rich in Zambia
after dealing in maize ernment fuad In his
gue fo id i & de car from
A o a Zambia,

M 3 g

b
ra

1,00, the

1(1
[

& few wseke ©r Mukando phoned the manufacturers and
advised them thas tne car must be metallic blue instead of
white as sarlier advised. uufﬁi;ﬂﬁ&ﬁ&l? E the car was
delivered gis: months later hna discovered that 1t was
metziliic green in colouz This development has

disturbed him and he has told vou. as a iawyer. that he
wants to rescind the contract and send kack the vehiclie.
He wants yeocu tc advise on the matter.



(€M)
.

the past entered

44
Wy
o
1]
r
U
Pk

4. awa iz a g dealer and has in
¥ coniracts with Bwalva ts run various errands.
1996 Bwalva, without the knowledge of Kanaws
D an agreement on behalf of Kangwa with the
cf Republic of Zlambia through the Ministry of
or the supply of 109 bags of beans every month
schoosis on the Copp=rhelt. Kangwa has come to
18 Lo know his legal position in the arrangement.
5, contrast
{aj Agency of Hecessity and agency by estoppel
(h} Sale and adreemant to sei;

LND OF EXAMINET TN
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UNIVERSITY SECOND SEMESTER EXAMINATIONS - NOV/DEC 1996

L, 332

COMMERCIAL LAW II - INSURANCE AND NEGOTIABLE TNSTRUMENTS

TIME: THREE HOURS (plus 15 minutes to read the guestion paper)

INSTRUCTIONS: ANSWER ANY TWO QUESTIONS FROM FACH SECTION.

SECTION A

1. Mr. Mutinta, owner of "Deluxe Coach Company" sought to
insure one of his coaches against theft. He approached the
Broken Hills Insurance Company whose emplovee furnished him
with a proposal form.

In the proposal form, Mr, Mutinta stated that the coach

was always kept overnight at a garage situated at "plot 1520
Lumumba road". He further stated that the proposal was to be
the "basis" of the contract.

The proposal was accepted by the insurance company and
Mr. Mutinta thereupon paid his premiums as agreed.

One night early this year as the coach was parked at
Mr. Mutinta's Lusaka West farm, it was stolen by a gang of
heavily armed robbers.

Mr. Mutinta has now aprroached Broken Hills Insurance
Company in an effort to recover from the policy.

As lawyer for the Insurance Company, state the Companv's
position on the matter.

2. Mulenga, a recent graduate from the University of Zambia,
obtained a loan from his emplovers and purchased a good
second-hand car. He insured his car with Pronto Tusurance
Company. The insurance policy he obtained covered him in
respect of third party risks.

One Saturday afterncon after watching his favourite football
team win a trophy and in a mood of excitement he negligently
killed a pedestrian whilst driving at an excessive speed.

He was arrested, charged and found guilty of mansiaughter

and jailed for two yvears with hard labour. TUpon release from
prison, a representative of the deceased successfully sued
Mulenga in a civil action for damages.



Mulenga has now approached the insurance company claiming
indemnity under the policy in respect of the damages which
he had to pay to the representative of the deceased. The
insurance company contends that it is not liable on the
grounds that it is against public policy to indemify a man
against the civil consequences of his criminal act.

Mulenga has now sued the insurance companyv on the policy
and the case has been brought before you for judgement .
Write your judgement.

Ms. Chibeka made a proposal for a life policy to ZAMSTATE
Insurance Company. The proposal was made on a standard

form issued by the insurance company. On this form she made
statements as to her health and other matters and concluded
with a declaration that the statements were true and were

to be taken as the basis of the contract.

The proposal was accepted by ZAMSTATE Insurance Company at

a specified premium but upon the terms that no insurance
should take effect till the premium was paid.

Before Ms. Chiheka paye her first premium, you as a
representative of the insurance company receives information
from your usually reliable source, that there has heen a
material alteration in the state of the health of the
proposer. A day after you receive this information

Ms. Chibeka comes to your office to pav her first premiium.

With the aid of suitable examples explain what course of
action you would take and why?

In relation to the law of Insurance, write brief notes on
the following:

e

The principle of indemnity
) The doctrine of uberimmae fides
ii) Insurable interest

\ /

-
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SECTION B

Chete, the Chief Accountant for a popular cleaning and
sanitation company cailed Rodent Co. received a chegque

for K1 million being pavment to his company for services

it rendered to Mr. Tango. The chegue was drawn on Prudentizal
Bank by Mr. Tangn who was a trusted customer of Prudential
Bank. BAlthough the cheque bore on the face of it two
parallel lines and the wards “"and Co." in between, these were
written in pencil. As a signatory to all Rodent Co.
negotiable instruments, Chete wrote "Zulu per pro Rodent Co."
on the hacik of the cheque. He also rubbed off the crossing
on the cheque and paid it into his personal acrount with
"Pinale Rank". Four days later he withdrew the entire amount.



Discuss the liabilities of the following persons to the true
owner of the chegque, that is. Rodent Co.

{i) Prudential BRank
{(i1) Finale Rank
(iii) Chete

(v) Mr. Tango

In relation to negotiable instruments, critically discuss
the essential characteristics of

(i} A holder
(ii} A holder for value
(iii) A holder in due course

Mandondo works in the Accounts section of his employver's

firm which deals in the production of office equipment.

He informs his employer that K5 million is owed by the

employer to Malaiti Company for services rendered when

this was not true. As a result of this misrepresentation

a cheque is drawn on the emplover's hank by Mandondo in

tavour of Malaiti Company. The cheque is not crossed and

Mandondo forges the endorsement in the name of Malaiti

Company and negotiates it at a popular night spot called

"watering hole" where he is a regular customer. His employer

meanwhile has got wind of the forgery and issues instructions

to stop the payment of the cheque.

(a) Advise whether the "watering hole" is entitled to the
amount of the cheque.

{(b) Would your answer he the same if there was no such firm
as Malaiti Companvy?

Critically discuss the effect of forgery on

(i) bill of exchange
(ii) chegue
{ii1) bank draft

END OF EXAMINATION



Discuss the liabilities of the following persons to the true
owner of the chegue, that is. Rodent Co.

(i) Prudential Rank
(i1} Finale Bank
(iidi) Chete

(v) Mr. Tango

In relation to negotiable instruments., critically discuss
the essential characteristics of

(i) A holder
(ii) A holder for value
(11ii) A hoider in due course

Mandondo works in the Accounts section of his emplover's

firm which deals in the production of office equipment.

He informs his emplover that K5 million is owed by the
emplover to Malaiti Company for services rendered when

this was not true. As a result of this misrepresentation

a cheque is drawn on the emplover's hank by Mandondo in
tavour of Malaiti Company. The chegue is not crossed and
Mandondo forges the endorsement in the name of Malaiti
Company and negotiates it at a popular night spot called
"watering hole" where he is a regular customer. His employer
meanwhile has got wind of the forgery and issues instructions
to stop the payment of the cheque.

(a) Advise whether the "watering hole" is entitled to the
amount of the cheque.

(b) Would your answer he the same if there was no such firm
as Malaiti Company?

Critically discuss the effect of forgery on

(i) bill of exchange
{(ii) chegue
{iid1) bank dratft

END OF EXAMINATION
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THE UNIVERSITY OF ZAMEIA

UNIVERSITY SECOND SEMESTER EXAMINATIONS - NOV/DEC 1996

L 342

ADMINISTRATIVE LAW 11

THREE HOURS

ANSWER:: QUESTION 1 AND 3 OTHERS

NOTE:

CANDIDATES ARE ALLOWED TO HAVE IN THE EXAMINATION
HALL AND TO REFER TO UNMARKED COPIES OF STATUTES.

COMPULSORY (40%)

M.8., a student at the RBauze College of Dramatic Arts
(BACODA) was recently espelled from the College folleowing
her conviction by the College's Digsciplinary Committee for
the offence of stealing one bonk from the College's Library.

M.5. has approached you for legal advice. The tollowing
are her instructions to vou:

She denies having committed the offence in question.

She states that although she was afforded an
opportunity to appear hefore the Disciplinary
Commitiee she was never formally informed of the
nature of the charges against her until she appeared
before the Committee. She however confirms that she
was aware of the liMely allegations that she was to
face because a dav hefore she could appear hefore the
Commitiee she was summoned by the College's Librarian
who bluntly told her: “"This Cotlege cannot afford to
keep vou around here berause by the time you complete
your course the Library shelves will he half ampty. "

When the charges were put to her on the date of hearing
&P M.S. chose not seek a postponement preferring o have the

matter determined on the same date,

Acrording to the Disciplinary Rules of BACODA the
Discipiinary Committee was to consist of 5 members and any
3 members thereof mould constitute a guorum. The rules
also rrovided that one Students' Representative should he
present at zll the hearings of the Committes. M.S5. informs
you that at the time when her case was being heard the
Commitftee comprised 4 members, the fifth memher
having previously resigned from the College.
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Committee were present throughout

although the 3 did not include
ive because the Students' Union
“he hearing.
person Lo conduct her defence. She
rerogative to call any witnesses
iowever, she was not allowed to
sthe closaed her casxe

S. also informs von that she helieved the decizion
to Vxnpl her from the College was rezched afte er the
Disciplinary Committiee had taken inte account cartain
ailegations of pravious misconduct on her part, which had
heen raised in her absence hy nne of the memhers of the

Committee, and which she had no opportunity of challenging.
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Finally. M.5. states that ne TEABONSE wWwere give
the Cnmmifrep for arriving at the decision to expel her
cecause th mmitiee was nnt obliged to do so under
ie

5

23 doverning 1ts rrocedure

"It is a popular ‘conception that judicial review is only
availahblie e oh nge decizions made by the Courts,
Government or =8 ory bodies. This is not the CESE .
Judicial r 95 M3y. 1n tertain circumstances
be used in cigsions made hy a range of public,
private an anisations. It is an increasingly
useful mean ng decisions made in both the

~ i34

public and private sectors. '
ALK, Newsletter of the New

QUOTATION FROM LAW TALK
Aated 12.06,95,

Zealand Law Societw

uated ahove? Illustrate
13%9 cAase-{aw from
on with which vou may

Do
your answer with t ]
Zambia and /or anvy other
be familiar.
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raid-up member of

> a third year law st
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the Iniversity of Zamhis

incurred the displeasurs of + s ion's Executive
Commities which, in exernise of 1ts Do g arising under the
Association’'s constitution, expelled ¥ from the Association
Following the expy tision, ¥ ingt g8rs Hita, Ruth

and Celine Advocates to pavaadlnuq in the
High Court for Zambia a iate redress for
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and t
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In the High “ourt, Mr. Justice Kamwi took the view that
the Executive Committee had acted within the confines
ne Association's constitution - the matter was purely
ternal one over which UNZALAW had exnlusive vurlqn1rt7nn

that accordingly, the Court could not interfere with the

1on of the Committee.

X 18 extremely verturhed h curt's decision

ishes ta appeal to the Sup

Discuss all the possibie =y 1

4 advance in +he Supreme ¢ or

11 as the 11

ents.,

88 the significance and/or insionificance of the

Wing cases vis-a-vis fhae development of administrative

n uamblaz

LUDWIG SONDASHI ve GODFREY MIYANDA (5CZ NO.1 OF 1995}

MAXKEILL MWAMRBE RAND STORA MBUZI Vs A - G, {aex
Judgement No. 10 of 1983)

The Industrial Helations Act of 1973 had made decisions
of the industrial Kelations “ourt "final and
unappellshie. ™

In the light of the rase EEW onn the finality
of deciszsions of administrative i Llnuid}:, ﬁlarzsa the
availability or otherwise of any avenues by which the
decisions envigaaed abnve nould or could not bﬁ\rhﬁv?ya;;)
Following the enactiment of the Industrial and Labour
Relations Reot Na., 127 of 1993 "ay on sgarieved by
any award, declarastion, decision or judgement of the
[Industrial Relations] Court may appeal to the Supreme
Court . "
Discuss the ramifications of the provisicn cited ahove
within the context of the arguments for and against the
development of a system of specialized administrative
trivunals.



her affords effective

tion and abuse of

cises effective control
Presidency,... Minicters

‘TD'”‘{QJB

istitutions as th
2partments”

TG what extent (if at ail) would vou agree with the above
Tatement given the megkanlamq avaiiable to Parliament

to provide the redress and exercise the control envisaged

therain?

END OF EXAMINATION
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THE UNIVERSITY QF ZAMBIA

UNIVERSITY FIRST SEMESTER EXAMINATIGNS - JUWE 23296

THREE (3} HOURS

INSTRUCTIONS:

1.

2.

)

W
et

ANSWER CQUESTION 1 AND THREE {3) OTHER QUESTICNEZ .

CANDIDATES ARE ALLOWED TO BRING
THE CONSTITUTION OF ZAMBIA {1991}
CONSTITUTIONS OF 1964 AND 1973.

AND THE Pﬁuya;b}

[THIS QUESTION IN COMPY ORY]

"The Committee which drafted the African Charter on Human
and People's Rights was guided by the principie tha
should reflect the African concevrtion of human ric
should take as a pattern the African philosophy
meet the needs in Africa’®. It also recognised =
of international human rights standards that many
countries had already promised to regspect.

In the light of this statement. examine how the svstem for

the protection and promotion of human rights und the

African charter is similar and vet d&tferent the

cther 1ntﬁrnat10nal and regional stems for the protection

and promotion of human rights. Dlscuss with refesrence to the
ohts and duties covered by the charter and tha

lmbaempngattonal machinery instituted under it

It is said that rights and fre rdoms cannot ceonsftitutionally
be guaranteed in absolute terms because "the ent o
of human rights in the CUHSEILUtiCﬁ is merely

to strike a more or less permanent balance bet
interests of the individuzal and those of the

With the help of the decisions in the Kachasu Caze {1967)
and the Patel currencv case (1968), examine.

{a) how the courts in Zambia have classified the
exceptions or derogations to the guaranteed rights and
freedoms: and
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04.

W
W

exception clauses on +

{b} the impac*t of ess
a ged viclations of human £

of suits on
state.

cases. how
of the co
to detain

Write comprehensive comments {illustrating vour
Ty

with reference to some reievant decided cases where
vossible) on three from the fellowing subjectg:

{a) The requirement of Locus standi of the applicant:

{b) The Writ of certiorari:

{c} The Writ of mardamies:

{d) Impact of a declared ‘State of Emergency’ on
constitutional ricghts and freedoms ;

{e) The concept of constitutionaliszm.

r procedure for the
reedoms under Articl
as b
@

ffe

The existing mechanism o
fundamental riahts and f
coenstitution of Zambhia h
in

being 'inappropriate. i
or legalistic.™

=
tive, elitist,

Do vou agree?

f so what other alternative modes for the protac
uman rights would you recommend for Zambia?

o R

As an ordinary citizen of Zambia what have vou nocticed tao
be the major problems or factors hindering proar tnwards
good democratic governance,. accountable and transvarsnt
rule, and observance of human rights in Zambia?

Explain carefully the theoretical and practical nexus and
interplay between the ideas of 'constitutional democracsy ',
"human rights' and a 'limited government ' .

END OF EXAMINATION

[N



THE UNIVERSITY OF ZAMBIA
ONLVERSITY FIRST SEMESTER SUPP/DEFERRED EXAMS - JULY 1996

L 351

HUMAN RIGHTS Law

AINSTRUCTIONS :

1. TIME ALLOWED. THREE HOURS
2. AHSWER ANY FOUR (4) QUESTIONS.

3. CANDIDATES ARE ALLOWED TO BRING IN THE HXAMINATIONS ROOM
THE CONSTITUTION OF ZAaMBIA (AS AMENDED) 1991 anNp THE
PREVIOUS CONSTITUTICHNS OF 1964 AND 1973,

TN IO e A i W e ey e e A s TR T S TR e N W L e o ks vwa e e R Rt LS TR

Cl. Examine carcfully the distinctive features of the system

tor the protectinn and promotion of huwman and _pcoples

rights under tho African Charter on iluman and Peoples’
Rights.

Q2. Do you think there are any inadequancies or drawbacks
in the contents of the Zambian bill of rights under
Chapter 111 of theo Constitution of Zambias? If go what
would you recommend to improve hoth the content of the

1

Zambiun bill of rights and the mode of its enforcement?

Q3. Asgsess the impact with which the declaration of a state
of emergency will have on the tegal protection of human
rights in Zambia.

Q4. With the help of some decided cas 5e8, critically asses
whether the Zambinan Judiciiry has demonstrated its
independence in pProtecting the rights and froedoms of
the individnals.

Q5. Discusg fully the decisions of the z2mbian High Court

{2} WILLIAN CHIPANGO V. ATTORNEY-GANERAL FOR 2AMBIA (1970)

<L nd

(b) XAPWEPWFE anD KALNGA  ¥W. ATTORNEY -GENKRAL FOR ZAMBIA
{1972)
/?2...
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06. What does tho concept of constitution:lism imply on

human rights nd constitutional democracy?

FRE T s M e i e i e ks ks mts e e T N re s e e n e i G s s e e o

END OF EXAMINATION
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CRIMINAL LAW I

THREE (3) EOURS (PLUS 5 FIVE MINUTES FOR READING
THE QUESTION PAPER).

INSTRUCTIONS:: ANSWER QUESTION NUMBER ONE WHICH IS COMPULSORY

AND ANSWER IN ADDITION ANY OTHER THREE QUESTIONS.
PENAL STATUTES ARE ALLOWED IN THE EXAMINATION HALL.

(a)

(b)

(c)

On 20th January, 1998, Mr. M. Mutale was driving a
Datsun Saloon Car Reg. No. AAK 2405 along Pemba Road
in Chilenje South, due to his negligent driving
collided with another vehicle Toyota Hilux Van,
Reg. No. AAP 5971 being driven by Mrs. P. Moyo. He
was not arrested nor charged with any offence by
the Police on that particular date, although the
traffic accident was dealt with Constable Mooto,

of Chilenje Police Station. The Police now intend
to have him brought before a Subordinate Court in
Lusaka for an offence of "Careless Driving” C/s 195
of Roads and Traffic Act, Cap. 464 of the Laws of
Zambia. They come to you for a legal advise on
how criminal proceedings can be instituted against
Mr. M. Mutale.

What is a specified offence?

How do you understand the concept of deterrence

in relation to the theories of punishment? And
which sentences or penal sanctions in the Penal Code
you think are associated with this theory?
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How do you distinguish the defence of insanity from
that of diminished responsibility. Relevant authorities

and provisions of law are needed.

Dimba after work met his old friend Banda who requested
him to join his company for a drinking spree. They

went to a night club in one of the townships. They took
large quantity of alcohol, and in addition smoked dagga.
They, then decided to go home and parted. Dimba then

on his way home while stagering remembered of John,

who had got Dimba‘s Fformer fiancee! and thought of settling
the old score. He decided to pass through their local
club where John is usually found being & member of the
darts club. Dimbz entered this club and saw John. He
immediately bought several bottles of Mosi and drank them
in a record time. He started shouting loudly. Otherx
members tried to shut him up, but failed and thereafter
John had asked who was making noise. Dimba on hearing
this produced a knife from his pocket and stabbed John
who died instantly. Dimba was taken to the Police
Station where he was charged with murder.

When interviewed Dimba claims not to remember anything

as he was too drunk. He is brought before you as a trial
Judge. What would be your judgement? Discuss with
relevant authorities.

Chilufya was living with Mulenga, his old father. Chilufya
had two of his children dying in very suspicious
circumstances. He then consulted a very reputable
witchfinder in their area, who had told him that his

father was responsible of this children's death. Chilufya
then went to Manda, an old woman, known to be a wizard

and she was known for using her traditional gun "Kaliloze®,
whom he had asked to kill his father by using this

gun. Manda agreed to kill Mulenga on behalf of

Chilufya by using a traditiomal qun. But instead of -using
"Kaliloze" Manda approached Chewe for a pistol.
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Chewe gave Manda a pistol knowing well the unlawful
purpose it was gcing to be used for, although

not knowing the actucl person to be killed. #Manda then
shot and killeqd Hulenga.

Chilufya, Manda and Chewe are all charged with murder.
Consider the criminal liability of each of them and the
possible result in the case.

Give brief facts of the case of Kalimukwa - V's THE PEOPLE
(1971) ZR 85 and its decision. How does this case differ
from the Engliish cases in relation to the law of "Attempts?"

Mary and Jane are twin sisters who really resemble each other
and living with their parents in Matero. Peter admires
Mary very much and wishes that one day, he will have
sexual relationship with her. One day at about

19.30 hours Peter meeis Jane whom he mistakes for Mary.
He thought that God had answered his prayers. He without
wasting time grabbec! Jane and pushed her in the nearby
bush. He pushed her to5 the ground and hal a forced
sexual intercourse with her. Mumba found them in action,
and then Peter started running away. Jane reported to
Mumba ©f having being raped. Mumba ran after Peter and
apprehended him. Mumba took both of them to the Police
Station.

When Peter was questioned stated that he mistoock Jane to
be Mary who is his girlfriend and had arranged to meet her
that night. Peter is arrested and charged with rape C/S.32
of the Penal Code.

Ycu are a Magistrate who is assigned to try Peter. Can
you give a judgement in this case, particularly, paying
much attention tc the defence of Mistuke of fact.

Relevant authorities necessary.



7. Write brief notes on TWO of the following:
{a) Self-defence to a criminal charge.
(b) Strict liability crimes in relation to mens rea.
(c) "Omission®™ as actus reus.

END OF EXAMINATION.
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L 151

CONSTITUTIONAL LAW 1

TIME: THREE (3) HOURS (PLUS 5 MINUTES TO READ THE
QUESTION PAPER)

LNSTRUCTIONS: ANSWER FOUR (4) QUESTIONS. YOU MUST ANSWER
AT LEAST ONE QUESTION FROM EACH SECTION.

NOTE: ONLY UNMARKED STATUTES MAY BE BROUGHT INTO THE EXAMINATION

ROOM.
SECTION A
1. (a) Briefly outline the three meanings of the theory
of the Separation of Powers. : (10 marks)

(b) Discuss the theory of the Separation of Powers
in relation to the U.S. Constitution./, (15 marks)

2. (a) What is judicial review? (15 marks)
(b) Is there a difference in the scope of judicial
review between countries with written constitutions
and those without written constitutions? (10 marks)

3. Zambezia is an independent African state which has a
written constitution and a Republican form of Government.
For a long time the country was ruled by a civilian
dictator, Chintomfwa, who ignored all democratic morms
and human rights. There is now a new President, Ganizani,
who would like to steer Zambezia on the path of democracy.
You have been retained by the new government as a legal
consultant to advise the government on how to enforce
the Rule of Law.

Write a brief setting out your advice. (25 marks)

4, Discuss the main features of the Westminister Parliamentary
system with specific reference to the United Kingdom.
(25 marks)
2/..



SECTION B
5. Discuss the constitutional arrangements put in place
in Northern Rhodesia in 1924 in light of the theory of the
Separation of Powers. (25 marks)
6. (a) Why were the Africans in Northern Rhodesia and

Nyasaland opposed to the creation of the Federation
of Rhodesia and Nyasaland. (5 marks)
{b) What institutional and legal mechanisms were devised

to protect African interests under the Federal

constitution? (15 marks)
(c) Were the mechanisms in (b) effective in protecting
African interests? {5 marks)
7. (a) What was the main objective of the British Government
in devising the 1955 Constitution in Northern
Rhodesia? (10 marks}

(b) Briefly outline the Franchise .and "Government organs
introduced under the 1959 Constitution. Did the
1959 Constitution achieve its intended objective?
(15 marks)

D L5 € T T T v K TR R B S e S S il o 3 % KD T e e . T D KT M €T3 4G I S 3 B 4200 S i €S S R e S ok S o S T AP S 8

END OF EXAMINATION.
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L 221

LAW OF CONTRACT

TIME:  THREE (3) HOURS

INSTRUCTIONS: ANSWER QUESTION ONE (1) 4D TUHRKE OTHER QUESTIONS.
QUESTION 1

John Banda inserted the following advert in the Times of

Zambia of the 11th January, 1998.

"Sale, Brand new 20 “Sharp Color 7v, K750,000.
Contact J. Banda at 213614 or write to Hox 32379,

Lusaka."

Peter Zulu, who had always dreamed of owning a color TV
wrote to John from Kitwe saying, "I accept to buy your TV
for K750,000. Please quickly advise whether I can pay in
instalments over three months. If I do not hear from ycu
by 20th January, 1998, I wili take it all is fine.®

He posted the letter on 12th Januwary, 1298. O©On that same
-day John received a phone call from qoe Mubu =nd the
following conversation was recorded:

“I'm interested in buying the TV you advertised in
yesterday's Times. I'm willing to pay Z759,000

Y
cash and....."

and at that moment the line went dead. John toid his wife who
was present at that time that, “1 accept Joe's offer, I'll
sell him the TV if only I could locate him.® Joe had not had
time to give his phone number, neither did he call again.

In the evening of the same day Sword Luo, an old school friend
of Jonn, informed him that he wias very interested in the TV but
needed a few days to look for money, whereupon John said®

"Since you were such gowd and helpful pal of mine
during our undergiadguate days, and because at one

time you gave me a pile of Bob Mariey records, I promise
not to sell the TV to anyone before the 31st January
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to give you a chance tc look for money, *

On 17th January, Joan received Peter’s letter and replied
the same day as follows:

"Thank you for your letter. You may have the TV on
payment of K750,000 cash-straight within two weeks . ¥

Due to inefficiency in the post, Peter received the letter
only on 5th February.

Meanwiile, on 28th January, fiartin Phiri who knew John well,
drove to John's house. John was nct at houme then. HRe had
gone to town for *deals.”™ Joha's wife was however at home
when Martin arrived. He inguired from her whether the TV
had been s01d4, t¢ which she replied,

"It's still in the house.” Martin then produced K800,000
from his leather briefcase and gave it to Johin's wife saying,
"The X750,000 is for ihe TV, the X59.000 is for your coke.
I'11 come and ccllect the set tiiis evening.”
John's wife happily reccived the mwoney and kept the K750,000
in the house. She gut the K50,000 and went out shopping.

Whiie in town that day John met Prosper Srey who offered to
buy John's TV for K758,000 cash. He gave John the money
and they drove huine together to collect the TV, Scon after
Prosper had gone with the W, John’s wife come home from
her shopping.

In the evening Martin came t. cullect the TV as agreed. On
hearing that the TV had been sold already, Martin refused
t> accept back his money John was giving him saying,
*You have breached the contract. I want dama. ges as
well.”

Early in the morning on 29th January, Sword arrived at John!
house with K750,000 cash, On being t-1d that the TV was s01d
the previous day, Swor . hreatened to take legal action
against John,

/3..



Joe Wubu, wh. has since located Jonn's house aisc came o see
John with X750,000. He claimed that Joan had breached the
contract and that he was taking the matter up with his
flawyers,

On February 6, Peter boeoked = taxi all the way from Kitwe
to pay for and collect the TV from John. He paid the driver
Ki20,000 for the trip. He als: intends to sue Joha.

John has now come o you for legal advise. Advise him on

his legal position as against each party. {25}
QUESTLON 2

Careless Waozela is the head of a family business *Wanzela
and Bros. Enterprises Ltd,® in the Kamwaln trading area.
Though the business cbiectives include trade in a variety of
items, the main line of business is as 2 retcail wutlet for
electrical gouods like TVs, VCRs and ifi~fi systems.

Mr. Waozela imports most of his goods from south Africa and
bey. nd. To bring in the gouds, he contracts “"Fastline
Deliveries Ltd," a reputieble company which has been in
business for more than 25 years, delivering imported g A5

for clients ian their big trucks.

On 5th January, 1398, Careless, as was his custom, headed
for the Fastline offices on Cairo Road to engage them

to go and collect his new consignment at purban. At the end
of the negotiations it was tiwe for Cateless to sign the

Standard Terms of Carriage and Delivery.

Manager: Well, Mr. Waozela, you may read through.
Carcless: gh! I trust your efficiency. Show me where
to sign.

The Manager pointed to a space on the Contract and Careless
appended his signature.

Manager: You should read a piece of paper before you sign
it. You couid be giving your life away.

Careless just brushed off the statement as a mere joke.

/45‘.



On 21 January, on its way towards Lusaka from Chirundu, the
truck carrying Mr Waozela'®s goods met with a terrible accident,
overturning five times befors resting in a ditch. The truck
and its cargo were . complete write-off, but the driver and
his two mates escaped unhurt. Careless, on learning about

the accident, rushed to Fastline Headquarters with the
intention ¢f claiming compensation. He had spent K75 mililion
to buy the gocods plus other expenses. At Fastline he was

shown some clauses in the contract he had signed.

Clzause 5.1 - The carriage of goods by Fastline is at
importer®’s risk. 1In the event of damage to
or loss of goouds while they are in our
possession or in the possessiocon cof our duly
app<inted agents, Fastline reserves the
right to limit compensation to 15% of the
total expenses incurred by the importer,
including cost of goods, any taxes payable
and coust of carriage

Clause 7.0 - It is the intention of the parties hereto that,
subject to clause 5.1 aforesaid, Fastline
cr any Jf its agents shall be excluded from
any further liability as a result of any .

\'\Q ein

misadventure resulting out of the transaction
' A

Careless refused tc accept thuse terms. He ciaimed that he
had not properly beem made aware of their implications and
that Fastline had tricked him. He claimed that X75 million
was alot of money and he could not accept 15% of it. This
was his biggest order and he had been giving Fastline
business for a good number of years. They should have
exercised their Fnctions with due care and skill.

Fastline maintained that the contract was binding. Now

Careless comes to you with instructions on possible legal
action. Advise him. [25]

/5..
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(a) The Principle of Promissory estoppel provided a major
development in English Contract Law. With reference
to relevant Case Law, outline the Scope, characterigjcg
and siynificance of the principle. [(15]
{b) What important factor distinguishes promissory
estoppel from general estoppel? [10]

CUESTION 4

On 10th Janvary, 1997, the following advertisement appeared
in the Utopia Times:

THE UMIVERSITY OF OTOPIA
is hereby inviting appiications from established andg reputable
firms to register as Suppliers of Goods and Services for the
year 1997 - 1988 as may be reguired in the feilowing categories:
A, Food stuffs

1. deat, Rice, Vegetables, Chickens, £g9gs, Potatoes, etc,
B.  Services |

1. Printing services

2. Repair/maintenance of office equipment, aijir

conditioners, reiridgerators and kitchen eguipment,
3. Repair and maintenance of motor wehicles and otherx

equipmeni, paintin and buildin maintenance.
] 9

Appiication forms can be collected at the office and should be
addressed to:

The Secretary

University of Utopia Tender Board

Box 30019

CAPITALVILLE.

Tip Top Services Ltd, specialising in Category B putin its
application. 9On° 31st January, 1997 Tip Top was informed

in writing that it hag been registered for Cateqgory B. One
year elapsed and Tip 10 wad not hear from Utopia University
again. The Managing Director wrote tou the University inquiring
about the agreement. The authorities at Utopiz wrote back

/6..
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stating that the University did not need Tip Top's services
and that most of the jubs during the year had been assigoed
to other firms.

The Managing Director, not happy with the response he got,

has instructed you on behalf of the Board to advise the
company as Legal Counsel, with = view to sue Utopia
University f.r breach of Contruct. what is your Spinion? [25)

YUESTION 5

*The growing use of printed contract forms by one or both
parties has givenrise to problems with regard to the rule
that the acceptance must cirrespond te the Lffer."

G.H. Treitel, The iLaw of Contract, 7th ed., at p.1s6.

With relevant case law, discuss the above quotation, [25]
QUESTION 6

{a} As clearly as possible, and with the aid »f case law,
vatline the tests appslied by the Courts ¢ deternine
whether or not a statement is a2 term of the

contract. {203
{b) What is the Rule in Pinnel's case? [5]
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END OF EXAMINATION.
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LAW OF TORTS

THREE (3) HOURS GN =

INSTRUCTIONSI : ANSWERAONE—QUESTIOYK?ND ANY 3 OTHERS.

N
°

/oo

ACROPOLIS BAKERY LIMITED vs ZCCH LIMTED
1985 z R P. 233 at page 235

per NGULUBE D.C.J.
Yoo .We agree that the law should be responsive to
changing circumstances, In a proper case, we do not se
why an established principle cannot be extended to cove
a novel situation: we would not hesistate to do Justic
on the merits of the case where a new situation
arises for which there is no precedent but where
it plainly appears that the legitimate rights of
one person have been unfairly or wrongfully injured
by another since the recognition of those rights
would pressupose the availability of remedies for their
enforcement and protection....."
Discuss,
!eeee.The law cannot take account of everything tht
follows a wrongful act. It reqgards some subsequent
matters as cutside the scope of its selection because
if it were infinite for the law to judge the cause of
causes or consequences of CONSEQUENCEScoocooosoeaseaon
in the varied web of affairs the law must abstract some
consequences as relevant not on grounds of pure logic
but simply for pPractical purposes.

(uds-.
erze short nctes on the following:
(2) The Doctrine of Res Ipsa Loquitar.
(b) Contributory negligence
(c) The place of intention and negligence in the Law

(d) Reasonable and Reasonable Man

e
r
e

of Torts.



On 20th July, 1997, there was an illegal strike staged
by scme Miners working for Zambia Conscolidated Copper
Mines Limited (ZCCM Ltd) at Kitwe. The Miners had

some dispute with their employers cver working conditions
and without going thrcugh the procedures required by the
Industrial and Labour Relaticns Act Number 27 of 1993
they went o©on what is pcpularly referred tc as a

wld - cat strike. On 23rd July, 1997, there was
assembled in the Mindclo Mine Compound, a large crowd of
striking miners and this crowd was in riotous mood. At
that point in time a driver and his helper employed

by Bongi's Bakery Limited arrived with a bread van to
make deliveries cf bread to customers in the compound.
The crowd attacked the bread van with sticks and stones
and finally set it cn fire resulting in the total
destruction of the vehicle valued at X10,000,000.00

and the bread valued at K200,000.00

The Managing Director of Bongi's Bakery Limited
approaches you demanding that ZCCM Limited ought to
be made answerable for the 1css suffered.

Please advise the Managing Director of Bongi's Bakery
Limited regarding the prospective legal action.

"We think that the true rule of law is that the person
whe for his own purposes brings on his lands and cocllects
and keeps there anything likely to do mischief if it
€scapes must keep it in at his peril and if he does not
do so, is prima facie answerable for 2ll the damage
which is the natural ccnsequence <f its escape.

Discuss.

Richman Chulu was at the material time employed by
Monarch (2) Limited as a security guard. Richman Chulu
and cther three security guards were in the afterncon
shift which commenced duties at 14.00 hours at the

company's premises qp. duty of Richman Chulu was to gquard
the compény premises so that property is neither damaged

nor stolen.



During the course of Richman Chulu’s shift, the
company premises were broken into and the sum of
K500,000.00 was stolen.

Subsequently, the theft of the money was reported to
management and management resolved to make a report to
Zambia Police Services. As a result, Richman Chulu

and the other security guards were detained for two days
pending the investigations.

Richman Chulu is aggrieved and approaches you for advise.
Please advise.

- . € s e s e ﬂa—::-—e-:—arn&':a-v‘sﬂl.‘&imxm@u—-——-———-—l-—(tna“ll

END OF EXAMINATION.
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CRIMINAL LAW I

TIME: THREE (3) HOURS (PLUS 5 MINUTES FOR READING
THE QUESTION PAPER)

INSTRUCTIONS: ANSWER QUESTION NUMBER ONE WHICH IS COMPULSORY
AND ANSWER IN ADDITION ANY OTHER THREE QUESTIONS.
PENAL STATUTES ARE ALLOWED IN THE EXAMINATION HALL.

1. (a) Chola and Banda both adults whilst acting together
attacked Mbewe, and stole from him X50,000.00 in cash.
They were later picked up by the Police. Thereafter
investigations, they were jointly charged with
Aggravated Robbery C/s 294 of the Penal Code. They
were brought befcre Mr. Bbali, a Magistrate Class I
at Mazabuka District Court. Mr. Bbali read out the
charge tc them and asked them to plead. They pleaded
quilty to the charge. Mr. Bbali, the magistrate
convicted them as charged after brief facts were
read out by the Public Prosecutor. Mr. Bbali in
pPassing sentence said, "You did not waste Court's
time and pass a 5 year impriscnment term with hard
labocur on each ¢f you.”

The D.P.P. asks you being a State Advocate to appeal
to the High Court inclusively against the sentence
passed being too lenient and other issues. What
wculd be your reaction and grounds of appeal befocre
the High Court?

Your answer to have authorities and sections of

relevant Act.

2/ .



(b) Bomba is tried for theft of motor vehicle C/s 281a
of the Penal Code which carries 5 years minimum
mandatory sentence, before Mr. Sitali, the Resident
Magistrate, and is convicted of that cffence.

Mr. Sitali sentences Bomba to six (68) years
impriscnment with hard labour and then suspends the
whole sentence for a period of 40 months on the
condition that Bomba should not commit any other
cffense during this said period.

The case is passed to you as a Judge of the High
Court as a review case. What would be your reaction
to this case?

(c) How do you understand the concept of rehabilitation/
reformation as a thecry of Punishment? And which
of the sentences cr Penal Sanctions under the
Penal Code you consider to be associated with
the stated thecry?

Mambwe, who has a history of mental illness goes to a party
where he drinks some alcohol. He develops headache. He is
given some tablets by Bwalya, believes them to be a cure
for his (Mambwe‘s) but infact the tablets contain an
hallucinatory drug, a fact known to Bwalya. Thereafter
Mambwe forms a belief that Bupe, the girl with whcm

he ﬁas dancing with was attacking and strangling him.
Mambwe then picks up a table knife from a nearby table

and stabs Bupe to death.

Afterwards, Mambwe claims that he cannot remember any of
the events. He is charged with murder and ycu are working
in a Law Firm in Lusaka Town being approached to represent
Mambwe; your Senior Counsel asks you for a legal opinion
in order to Prepare a defence.

What advise would you give? Authorities are necessary.



4/ « e
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The Defence of insanity is the same as that of Diminished
responsibility. Discuss as to the truth of this statement
with authorities and sections of the Penal Code.

Phiri, a member of dissident organisation instructed

by its leader, Tembo, to rob a certain store in order to
obtain more funds for the organisation. Phiri is warned
by Tembo that a failure to do so will result in "Serious
Consequences" for him. Phiri, who is terrified of Tembo
agrees. He drives to the store in a car supplied by
Dinga and successfully carries out the robbery

by attacking the Salesman, Mweemba. Unknown to Phiri,
Mbewe had been sent to the store by Tembo with
instructions to pose as a customer and assist Phiri

if need arise. In fact, no assistance is necessary

and Mbewe takes no part in the crime. Upon being
apprehended or arrested, Dinga claims that he believed
his car was to be used to transport some stolen

property and he would not have allowed it to be used

in a robbery had he had known of the true purpose.

Phiri, Tembo, Dinga and Mbewe are all charged with
robbery. Consider the criminal liability of each

of them and the possible results in the case. Please
cite relevant provisions of the law.

Consider criminal liability in the given facts:

One afternoon Nyambe was on his way home and meets Joyce
aged 19 years, a girl he has been admiring for a long time
in their residential area coming from the opposite
direction, as she had gone to have swimming lessons at
Lusaka Club. Nyambe proposed to make love with Joyce,

who turned down the proposal. He, then held her and
twisted her arms backwards. She struggled until he
overpowered her and pushed her to the ground in the

nearby bush. He undressed himself by unbuttoning his
trousers and pulling his person out. He pulled Joyce's dress
upwards and tried to remove the swimming costume which
was under the dress, but failed.



He then let Joyce 9o and said these words, "Oh, I am
Sorry, I have remembered today is the anniversary

day of my graduating from Evelyn Hone College and I am
not to behave like this, otherwise I would have torn
your constume and fuck you." Nyambe then dressed

up and went away.

Would Nyambe be charged of any offence? Please
discuss with relevant authorities.

"The defence of "Bonafide claim of right® only applies
to cases of Theft." Do you agree with this statement?
Give reasons for your answer with authorities.

Write brief notes on TWO of the following:
(a) Self-defence to a criminal charge
(b) “Omission™ as actus reus.

(c) "Recklessness® as mens rea.

END OF EXAMINATION.
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He then let Joyce go and said these words, "“Oh, I am
sorry, I have remembered today is the anniversary

day of my graduating from Evelyn Hone College and I am
not to behave like this, otherwise I would have torn
your constume and fuck you.® Nyambe then dressed

up and went away.

Would Nyambe be charged of any offence? Please
discuss with relevant authorities.

"The defence of 'Bonafide claim of right® only applies
to cases of Theft." Do you agree with this statement?
Give reasons for your answer with authorities,

Write brief notes on TWO of the following:
(a) Self-defence to a criminal charge
(b) “Omission®™ as actus reus.

(c) "Recklessness® as mens rea.

END OF EXAMINATION.



TIME:

T NS T “U(.« EA ‘{ON\; : !?L.N SW . 1%
BRSO

THE UNIVERSITY OF ZAMBTA

UNTVERSTTY FIRST SEMESTER EXAMINATIONS - MARCH 1998

L_25]1

—n

THREE HOURS (Plus 5 minutes to raad the duestion paper),

ONLY UNMARKED STATUTFS MAY RE BROUGHT TNTO TeE
EXAMINATION ROOM .

(a) What is Judicial review and in what situvations doas
it apply? ‘ ({

(b) How can the doctrine of Judicial review he rec
with the doctrine of Parliamentary Sovereignty?
(10 marks)

€ Republic of Zambezia has just attained 1hs indevendence
rom the United Kingdom. During e aolonial

ndigenous people Were denied dice in the running o
government affairs. Racial discrimination against the
black majority was the norm i
The ney government led by Presid K
to usher in a liew era of democrat] davearmance. He avpaints
you as Minister of Constitutional g faira. FHe reguaests

you to present a memorandum to the Cabinet O the principles
or pillars of democracy Zambhe :
it to be accepted by the inte
democratic state, ‘

veriod the

Tode oy ,_3
~o

ol

‘han the axe

ia must ambrace in ordaer for
national communii bty oaa g

N

Prepare the memorandum to the Cabinet asg reguastead.
(25 marks)



03,

Q4.

Q5.

Azania is a state in Southern Africa. 7Tt is in +
of designing a new constitution. whose obiect wil
enhance the system of democracy F

1. .- ey m e i e”a &t
T8 DTOGess
1 he tn

— | ST . el e 2 . T .o
143 vr UtHU L1 0 mnnan

=

Loy

rights. The constitution will also aim at increasing

transparency and accountability in government . in
recognition of your expertize in constitutional ]

have

to wr

aw, vau
been regquested by the Constitutiona) . Commission
ite a paper on what would be the hest svatem of

government to adopt, that is, the Westminster Pariiamentary
System or the American style presidential svstem,
Write the said paper setting out the advantages and

disadvantages of either system. Give reasons for
recommending one over the ather.

(b)

(a)

(b)

(25 marks)

short notes on two of the following:

Constitutionalism
The Rule of Law
Free and Fair Flections

Y
=
A p
L
XX
i

-~
et et
WY
-

-t

X

~

e
92}

g

NN N
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=
A
[aa’

TN

oard and to what extent
ta mandate?
{15 marks)

What was the African Affairs ®»
filling i

Why were the Africans in Northern Rhadesia and
Nyasaland opposed to the introduction of the
federation of Rhodesia and Nyasaland, whiie the
white settlers welcomed it? (10 marks)

N fomd

To what extent was the theory of the separation of
powers observed under the 1924 constitutional

arrangements in Northern Rhodesia?

~~
ot
o]
3
Y]
—~
P
[72]
e

PO}

7) L.R.N.R 13.

Discuss the case of R v (1
What was the significance of this ca
(15 marks)

N



A0S ol goverament “rested under the
and what wasg their COMonsitian .

Q7. (a) wh Ir
1 nstitution

were the or
[ [#]

7 e owe T o\
{5 MaErks )

(b)  DPiscuss critieally the electora) system devised undey
the 192 constitution, what was the rationale behind
it? What was itg Significance?

(20 marks)

-__...._-..__......—;.._.................._-...._n._.__............—...._._......_.‘..__...........-.

END OF EXAMINATTION
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EVIDENCE
TIME: THREF, HOURS {(plus 10 minutes to read the question paper).

ANSWER: QURESTION ONF AND AKY THRER OTHER QUESTIONS
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1. Killian Muzongwe is a third vear law student as well as
treasurer of a Church group called Crusaders on Campus. His
clder and only sister, Inonge has just been arrasted for
peddling cocaine on Campus. The Lawyer he has engaged is
asking for K500,000 as deposit. Since Killian and Inonge are
Orphans, Killian took it upon himself to raise the funds. Al]
his efforts failed and even hegal Rid refused to take up the
matter. He decided to take some money that his Church group
had raised far their chair, However, since there was no way
he could ever vepay the money, he decided to fake a break-in
into his room.

Reing born again and troubled hy his conscience h
to approach the Dean of the School of Law who is alse his
Lecturer and told him that he had done something errihly
‘wrong. The Dean advised him to lay his "cards on the table®,
He thereupon told the nDean everything about the faked
break-in including the fact that some cocaine was still in
his room. The Dean too was now troubled by his own cnnscience.
He decided to tell the police everything XKillian had teold him
but amitted to mention anpything about the cocaine although
the police asked him about it. Bowever, when the paolice
indicated that they knew where his stelen Toyota Coroalla

was, he decided to tell them about the cocainein Killiafd's
room which was later found in his room., Killian was arvrested
and charged with theft and possession of drugs. At the

triai the prosecution sought to tender the statement from

the Dean. Killian's Lawver objected and aragued forcefully
that both Killian's statemsnt to the Dean and the latter‘s
disclosure about the cocaine were inveluntary.

e deaided
&
t

Discuss. [40 marks]



Hudson Tambatamha wae employed as an electrician with
ZESCC. His duties, ipter alia, included repair of

street lights, hroken cahles, etc, All elec ricians were
given safety equipment which included rubhey gloves fayr
insulation when repaiving electrical civeuits. oOn OYLE
fateful day as Hudzon Wwas repairing a generator he
accidentally switched on the genevator and he was
electrocuted and died instantly. At the time of the
electrocution Hudson Like most of his fellow elactricians
was not wearing safety gloves as they found them
cumbersome. They believed that as long as the switeh Was
off they could work safealy,

Hudson's wife brought an action against ZESCC far
negligence and breach of statutory duty to provide safety
equipment. The company Lawver adduced evidence to show
that there was cantinued failure by workmen to nse saftety
equipment although it was issued to them and there Was no
negligence an ZFESCO's part.

Discuss, L20 marks]

Jason Sangwapo and his wife Christine were married opn
January 7, 1985 and have twe children. Christine's younger
sister Cholwe, aged 20 has lived with the couple gince

1986 and acts as their nanny.  on one fateful night of
December 15, 1896 Jason returned home very late and extremely
drunk. He went to Cholwe's voom where he repeatedly raped
her. Cholwse was rescued hy Christine together with her
eldest son Jeff aged 7 years, Becaunse of what she termed
animal! behaviour on Sanguwapo’s part Christine said she cauld
not live with Sangwapo anymore and petitionad for diverece
which was granted on Janpuary, 10th 1998, on January 30th
Sangwapo was arvested and charged with rape. The
bprosecution intend to call Christine and Jeff as atate
witnesses. Disauss.

T ooy ey . - E
L2 marks |

Zampost Ltd entered ints

Zambia Daily Mail nLid a
i 1986 whereby it was aygreed

iy

.

dgreement on Apri
Aampost Lid would d
-4

e and sell]l the NBWsIpaper an

o
ol
Pand
A
o

1o~
i

behalf of Daily Mail all over Zambia. Tt was further
agreed that Zampost weuld be paid on commission hasis.
The contract stipulated that Zampost would yetain 30% o

the price of each paper sold and remit 70% o Daily Mail.
In November 1997 & new management was put in pi
Zampost. The new General Manager decided uni

Zampost would From that time on retain 30%

each paper distributed, whether sold or net. This had &
effect of reducing the revenues of Daily Mail substantially.

prios of



< Daily Mail told
Zdampost that they we g0ing to sue them because thay
had reneged on the agreement resulting in a loss of
K250 million in revenus by Daily Mail

This went on until February 1998 when Daily Mail were
choking bhecause of gerious debts
W t

B

Discuss the evidential issues involved and assess the chances
of Daily Mail winning the law suit,

F20 marks]

5. Tandiza Musonda andg Monde Phiri got marvied on 4th July,
1997, However, since Monde suspected that Eric had the
dreaded aids virus she refused to consumate the marrviage
until Tandiza went for an Aids test, Tandiza who works
a3 a Bar wman at a local totel refused to take the test.

On December 24, 1997 he was dismissed from work hecause

he could not aceount for a large sum of money which went
missing. On New Years eve while in & drunken state he told
Monde that he hag embezzlement the money and would undergo
an Aids test the Following day. The following day he forged
an Aids tegt certificate and demanded far his conjugal
rights. Maonde refused and was amashed with a bottle of
whisky on the head. At the hospital she regained
consciousness and told the nurse that "Tandiza has done this
te me and moreover he is a thief, he staole money from his
employers., Teall him that as soon as T get out from hospital
I will get a divorce ™

In the meantime Tandiza was charged with theft by servant,
After Monde left hespital she left Zambia for Bragzil
with her boyfriend.

The brosecution wish to tender the statement made by Monde
as evidence, Discuss .

£20 marks]

END OF EXAMINATION
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Answer Question One and any other Three Questions

1. Renneth Culp Davis observed in relation to the
work of Professor Wade:

One way to write a book about administrative
law would be by going in the ministries and
the tribunals, finding out what the legal
problems are concerning the administrative
pProcess, and then discussing them in the
light of the Statutes and the case law.
This, in my opinion, would be the best way
to do it. Professor Wade has not done it
this way. Instead, he largely ignores th
administrative brocess itself, and he is
concerned almost altogether with the
Statutes and the case law. His book shows
that he has not yet Systematically
interviewed beople in the ministries Oor in
the tribunals. The result is that he does
not locate the probiems of administrative
law, except for the few that happen to go to
court. Many major problems of administrative

detailed inquiries into the administrative
brocess itself. One result is that the Wade
book is not about administrative law; it is
about those small portions of administrative
law that are the subject of either
legislation or Judicial decisions.:

lKenneth Culp Davis, English Administrative Law - An
American View, Public Law, 1962, at 139 - 142,



2.

It is said that during the time of colonial rule
the civil servants: participation in politics did
not go beyond casting votes in various elections,
but this arrangement changed after independence.
The civil service became heavily politicised,
after independence. Discuss the reasons for this
development and how the politicisation of the
civil service was done, or achievéd.

Between 1964 and 1991 the Parastatal sector was
an important arm of Public administration in
Zambia, but today this is no longer the position.
Discuss why:

(a) the parastatal sector was such an important
aspect of public administration during the
said periogd and,

{(b) the parastatal sector is no longer such an
important part of public administration in
Zambia. ‘

Today administrative law is a Separate and a

distinct branch of law, discuss some of the

factors, which have led to this development

Professor James Madison is a vieiting Lecturer
from Cornell University, and in one of the many
bépers he has written he has said this about

Zambia:

Zambia as a country has never had an
opportunity to experience and appreciate the
basic values of democracy. The seventy years
Spent under colonial rule did not provide a
sound foundation for demccratic government.
The colonialil SyYystem was largely
authoritarian. It wae only in the last two
years before independence that efforts were
made to democratise the Ssystem. But
authoritarianism was too deeply entrenched,
hence it was no surprise that eight years
after independence one-party rule was
introduced.

It Zambia is to move Steadily on the path
chosen in 18991, that is the path to
democrac Yy and good governance,



administrative law must assume a special
place in the Law School curriculum. Both
judges and lawyers need to re-learn the
fundamentals and the raison d'étre o f
Administrative law.

Critically analyse this statement.

Musonda Mofya has just spent three months in
detention, which was ordered by the President in
exercise of his powers under the emergency
regulations. His lawyer explained that his
detention was ordered by the President in his own
discretion. He went on to explain that other than
the President, there are many other public
officers, who exercise discretionary powers.
Judges also exercise discretion in discharging
their functions.

Mofya is disturbed by this explanation and he has
come to you for a second opinion. He wants to know
the meaning of discretionary powers and whether it
is possible for public administration to be
conducted without vesting discretionary powers in
administrative agencies or officers in the

agencies.

Please advise hin.

END OF EXAMINATION
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HUMON RIGHTS LAW

TIME: THREE (3) HOURS
INSTRUCTIONS :
1. THERE ARE THREE SECTIONS IN THIS PAPER. IN SECTION A,

CANDIDATES MUST ANSWER QUESTION ONE AND OHE OTHER QUESTION.
CANDIDATES MUST ALS0 ANSWER ONE QUESTION FROM SECTION B
AND ONE QUESTION FROM SECTION C.

2, CANDIDATES ARE ALLOWED TO BRING INTO THE EXAMINATION
ROOM ALL RELEVANT TREATIES, CONVENTIONS AND STATUTES.

SECTION A - Answer Question 1 and one other.
QUESTION 1

Your client, Micheal Perrol, is a citizen of a country which has
ratified, inter alia, the International Covenant o w11 zna politica
Rights, the Convention against Torture and Other Crvel, Inhuman

or Degrading Treatment or Punishment, the European Convention

on Human Rights and Fundamental Freedoms, and the Protocols to

that convention. The country in question has alsc accepted all
respective complaints procedures. Your clien: is a well-known

figure who has drawn naticn-wide attention because of his

accomplisments in the arts.

L few years ago, your client became active in politics and argued
that radical changes were necessary in the country because all the
pcliticians, both in government and opposition, were incompetent,
greedy and corrupt. He mentioned specific examples of mismanagement
and cover-up, but he always left out names of the alleged culprits.
Your client established a political party which, drawving
considerable popular support at meetings and rallies across the
country, developed a detailed programme calling for “a revelutionary
cleaning - up operation® if the party were to come to power. The
Programme included calls for the investigaticn of the conduct

2/°°



of national politicians and for the prosecution cf those politicians
who had committed criminal offenses and/or violated the tax laws
of the country.

Befcre elections took place, your client was arrested by police.
According to newspaper accounts at the time, he was accused of
misleading the public, upsetting the public crder, harming the
national interest and engaging in unpatriotic activities.

Your client was kept in detention for three months, for reasons
relating to "the complexity of the case," before being brought before
a judge where formal charges were set forth along the lines
mentioned above. During pre-trial detention, your client was
interrogated constantly with the aim of identifying his "Sources
of inaccurate and defamatory information.® I light of his
refusal to cooperate with the authorities, he was kept in
solitary confinement for a few weeks. Several times, for days
and nights before interrogation sessions, meals were served
irregularly and the lights were not turned off ia his cell which
had no windows . Your client was furthexr detained by court order
and for "preventive purposes,” for almost two years vatil the
lower and higher courts of the country had delivered their
judgements. The highest court confirmed the lower court's
sentence of twenty-five months imprisonment, in accordance

with the country’'s penal code, but ordered his immediate

release as he had already served this time in detention. 1In

the elections which were held during the detention of your
client, his party gained 12% of the national vote. The party

is represented in parliament, albeit outside government, but

your client was not allowed to run for office.

Hr. Perrol, for reasons of both personal vindication and
exposure of "corrupt practices of the government,® wants to
appeal his case to an international and/or regional organisation.

As his legal counsel, your task are:

{2} to identify the leganl issues, both those which can be
i brought up and those which you deem likely to prevail
at the international or regional appeals levels;
(b) to refer to the provision(s) of particular treaties
or other instruments for each issue; and
3/..



{c) toc choose the forum to which you would want to
bring the casc because it would zllow your client
the best chances «f prevailing.

Write short and precise answers for tasks (a) and (b)

but give substantial reasons for youxr reply to task {c)

(40)
QUESTION 2
{z1) There are two <rgans within the United Nations system with

very similar nomes, viz., the Commiscion on Human Rights

and the Human Rights Committee. Explain the differences
between them in sc far as (i) their origin  (ii) their place
in the instituticnal structure and {iii) their respective
competences, are concerned. (10)

QUESTION 3

Your client, Scribe Kulemba, wants to request the Human Rights
Committee to consider his case. He is subject tc the jurisdiction
©f 2 country which has ratified the International Covenant

on Civil and Political Rights and the Optional Prctocol to the
Covenant. Your task is to draft a communication in accordance
with the requirements laid down in the Optiovnal Protocol,
including an article-by-article identification ¢f the rights
allegedly viclated, and address it to the Human Rights Ccmmittee,
C/© The Centre for Human Rights, United Nations Office,

Palais des Nations, CH-1211 Geneva 10, Switzerland.

Your client is a freelance journalist who specializes in stories
2bout public figures and national events. ZXulemba has frequently
prepared well-documented features, always including the full

names and identity of the perscns invclved. 1In this particular case,
Kulemba's story dealt with the alleged misconduct of well-known
individuals whc had set up and run a secret organisation with the
stated purpose cf influencing the public and private fortunes

of its members and their friends in society. The story was
published on the front page <of 2 major newspaper. The four
individuals concerned held high and powerful positions in government,
a political party, a church and a private bank. These individuals
4f..



- 4 -
argued before the national courts that
the journalist’s action had violated their freedom of
association and tHeir right to privacy, as well as relidious
priviledges, and that the story would seriously hurt their
honour and good reputation unless the courts were to throw
it out and provide for compensation.

Arguments which Rulemba wants to emphasize include those of the
equaiity of all citizens, the freedom of expression, public
accountability, good governance in a democratic society, and
the importance of a free press for preventing the abuse of
power. All available remedies have already been exhausted.

As legal counsel, you must now prepare a convincing case for
the Human Rights Committee. Proceed. (20)

SECTION B ~ ANSWER ONE QUESTION
QUESTION 4

You are an expert on human rights in the Legal Affairs Ministry of
Bakon, an African country. Bakon is a member of the Organisation
of African Unit (OAU) and has ratified the African Charter on
Human and Peoples®' Rights (ACHPR) of 1981. At the Heads of State
and Government Summit, it was resolved that all parties to the
Charter must deposit with the Secretary General of the OAU within
siz months of the meeting, recommendations, both legal and
political, on the improvements that should be made to strengthen
the implementation mechanism. The recommendations are to

be examined by a group of international experts at a conference to
be held under the auspices of the OAU. The Bakonese Minister of |
Legal Affairs has charged you with the responsibility of heading a
national committee of experts to come up with suggestions and
recommendations in a report.

Having finished with your consultations, prepare the report
accordingly, giving reasons why you think the desired changes

you have proposed would make a difference and improve the

implementation mechanism of the African system of human rights.
(20)

5/00



QUESTION 5

El Byren is a European country. The El Byron Prison Board

has supposedly issued an administrative instruction on visits

by inmates® spouses. Under the new rules, a1 spouse would

be searched before and after each visit in a shameful way.

A non-governmental organisation, which aims at better

conditions in the country’s Prisons, wants to challenge the

administrative instruction and to submit an application

to the Eurcpean Commission on Human Rights. As their

legal counsel, provide the NGO with the necessary substantive

and procedural advise, including on the question of

admissibility. (20)
SECTION C - ANSWER ONE QUESTION.

QUESTION 6

Dcfineand explain the notions raised in Article 15 of the
Constitution of Zambia. How does this provision compare with
international standards? (20)

QUESTION 7

When deciding cases brought before them, the Strasbourg Organs
have often made use of a principle termed the "margin of
appreciation.”™ Wwhat is the margin of appreciation. Could
this principle be appiicable to Article 25 of the Constitution
of Zambia? (20)

- — T 98 T T €50 el £ € v e g e e = wnem s em — —— o

END OF EXAMINATION.
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CLASSICAL TURISPRUDENCE

TIME: THREE HOUT
QUESTIONS.

> FIFTEEN MINUTES TO READ THE

ANSWER:  QUESTION 1O 1 AND ANY OTHER THRER QUESTIONS

You must answer Question MNo. 1.

1. “Constitutional siorm <louds have gathered in }*i;zm‘ﬁ*ia ... There is
compelling evideiice that the constitrional process m?" r great stresg, that
constitutional change has been ¢ffceied without w*’c‘ie spread participation of
the People, and that the changes serve and are intended to serve the short-
range pelitical inferests ¢ those in power.”

- Mupo B. Wdulo and Robeit B, Kent
Constitusionalism in Zombia: Past, Fresent and Future,
Yournal of African Law 1996

o

“The political situation i 7z -ﬁ.:@'mt ‘-‘Eial?‘i ion from its friends and
from the miemzztumai community ¢ ESXPErINGD
democracy 1s under threat in # ;fi,ug.zz on W muf i bh ariage of time is a oritical
factor.”

.l
:P‘%
et s
jond

ealth Fuman Rights Initiative
The Post, 24 September, 1996

“Suppose we are d

sitntion for a country just emerging
from a pertod of ; 'er in which any thread of legal continuity
with previous governments has b sen broken. Chviously such a constitution
cannot hft itseif‘tmzr?afv-? e slity; 1t cannot be Jaw simply because 1t says
itis. We should keep inn bet the efficacy of cur work will depend upon
general aceeptance and that to make this acceptance secure there must %x :
general belief that the constitvs

A
(SR Lo

right, and good.”
- Lon L. Fuller
A Reply to Professor Hart

Article 79(1) o the Constitug zcrmsVe
stated, “Subject to the :

Constitution or ihe £ QL,

A ._aﬂp‘lb,\, f t ;tx it;g;t 'w

[T

o1 to 1996 amendments)
stated, “A bill for the alteration of Part 171 of this Constitution or of this Article

Article 79(3} of the Constiution of 2 amb* 1991

(w




shall not be passed unless before the first reading of the bill in the National
Assenbly it has been put te a National referendum with or without
amendment by not less than fifty per cent of persons entitled to be registered
as voters for the purposes of Presidential and parliamentary elections.”

Part J11 of the Counstitution of Zambia 1991 (prior to 1996 amendments) was
titled “Protection of Fundamental Rights and Freedom of the Individual” and
contained the following articles:

“11. Fundamental rights and freedoms ‘

12. Protection of right io life

13. Protection of right to personal liberty

14. Protectica from slavery and forced labour

15. Protection from inhuman treatment

16. Protection from deprivation of property

17. Protection for privacy of home and other property
18. Provisions to secure protection of law

19. Protection of freedom of conscience

20. Protection of freedom of expression

21. Protection of freedom of assembly and association
22. Protection of freedom of movement

23. Protection from discrimination on the ground of race, etc.
24. Proteciton of young persons from exploitation

25. Derogation from fundamental rights and detention
26. Provizions relating to restriction and detention

27. Reference of certain matters to Special Tribuna}
28. Enforcement of protective provisions

29. Declaration of war

30. Declaration: of public emergency

31. Declaration relating to threatened emergency

32. Interpretation and Savings”

The remaining parts of the Constitution of Zambia 1991 (prior to 1996
amendments) were fitled o5 follows:

“Part 1 - Nationa! Sovereignty and State
Part U ~ Citizenshup

Part IV - The Executive

Par{ V - The Legisiat
Part VI - The Iudicaturs

Part VII - Finance

Part VI - Service Ccﬂ*missicvns
Part IX - Miscellaneous

Fe

in 1996, the Pariiament of Zambia amended the Constitution of Zambia 1991
in acmxéance with Articie 79(1), that is the Parliament retained Part [II and
amended al! other parts. The f‘:miﬂépd parts are now {itled:

(o]



“Part I - National Sovereignty and State
Part II - Citizenship

Part IV - The Executive

Part V - The Legislature

Part VI - The Judicature

Part VII - Defence and National Security
Part VIII - Local Government System
Part IX - Directive Principles of State Policy and the Duties of a
Citizen

Part X - Finance

Part XI - Service Commissions

Part X1I - Human Rights Commission
Part XTII - Chiefs and House of Chiefs
Part X1V - Miscellaneous”

In light of the above events and commentary, has Zambia undergone a “legal”
revojution per Kelsen’s theory? Is the Constitution of Zambia 1991 (as
amended 1996) “valid” per H.L.A. Hart’s theory? Can either of these theories
adequately describe what happened in 19967 If not, what theory might help
explain these events? Discuss critically and provide any case law as support
where possible.

You musi answer three of the next six questions.

-~
L.

(58

“Nothing is more fallacious than to believe that one may give an account of
the law by means of the law itself,”
A - Roguin, La régle de droit (1889)

Do you agree with this statement? Support your argument making use of a
thorough and critical discussion of one theory of the “law.”

“My aim 1s to pyesent a conception of justice which generalises and carries to a
higher level of abstraction the familiar theory of the social contract as found,
say, i Locke, Rousseau, and Kant. . . . [T]he guiding idea is that the principles
of justice for the basic structure of society are the object of the original
agreement. . . . This way of regarding the principles of justice I shall call
justice as fainess.”

- John Rawls, A Theory of Justice

Discuss Rawls’ theory of “Justice as fairness.” Begin vour discussion with an
understanding and analysis of a “familiar theory of social contract” such as
Locke, Rousseau or Hobbes.

The Thomist system of law is founded upon the connection between means
and ends. It is from this unshakeable relation between a given operation and
its result that Thomas Aquinas derived four types of law; eternal, natural,
divine and human. Explain and critique the Thomist system of law and how it



is a result of the connection between means/ends and our unique nature as
human beings.

H.L.A. Hart and Lon L. Fuller debated the issue of “fidelity to law.” Each
arrived at different conclusions which involved a discussion of the intersection
or non-intersection of merality and law. Critically anaylse and explain their
debate demonstrating your understanding of how law and morality do or do
not intersect.

Jeremy Bentham believed in a utilitarian theory of jurisprudence. What is his
principle of utility? How does his theory work? Evaluate and critique
utilitarianism providing examples for support in your argument. Why is his
theory so persuasive? Is it useful today?

Histerically and according to custom, women in Zambia are not allowed to
show their thighs in a public place. In fact, it is known that women who have
violated this “law of the street” have had their clothes forcibly removed and
left naked to suffer public humiliation and censure. You are working for a
Member of the Zambian Parliament who is a follower of the sociological and
historicai school of jurisprudence. You are assisting him in evaluating and
drafting new legislation. Specifically, he has asked for your thoughts on the
following bill which he would like to bring to the floor of Parliament. The
draft bill reads: " '

“It shall be a crime for any woman to bear her thighs in a public place.
Any woman in violation of this statute shall be subject to not less than

6 months in prison, a fine equal to 300 penalty units or both.”

Provide a critical analysis of the above proposed legislation in light of the
sociological/historical school of jurisprudence.

HAVE A SAFE AND HEALTHY BREAK - Sesssasimamemy!
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GENERAL PRINCIPLES OF THE LAW OF BUSINESS ASSOCIATION

TIME: TWC (2) BOURS

\

INSTRUCTIONS: ANSWER FOUR (4) QURSTIONS INCLUDING QUFSTION 1

SECTION A: MANDATORY QUESTION

1. A pariners h.p of 8 persons was forvwmed to carry oul business
in the farming sector, including distribhution of eri ? izer
and farming melemeu»b. The partnershin appointed one of
them as a salesman. This partner was respongible for
purchases for the partnevship. Unknown Lo the rest of the
pdrtne ¥s, this partner was carryving on a side trading

business for himself alone., The suppliers of the partnevship
were also unaware of the fact that this partner was carryving
out this business separate from the partnership because he
used to purchase for his business at the time he went to

make purchases for the partnership. However, he started
getting =tocks on credit and he subsequently defaulted in
making a payment of K20 millicn. Thinking that the stock

was part of the partnership supplies, the suppliers advanced
him the stock without much gquestioning.

After sometime, the partnership business went burst, and the
partnership was surprised to fiad listed among 1ts debts its
a K20 million they were not aware of as part of the

debt for which the suppliers were threatening to sue them,
After questioning, the partner admitted to carrving on a

side buoLueu . ﬂowevet, the suppliers are insisting that

the partnership is also responsible for the K20 miliion debit,

You have been appreached by the suppliers as an Rdvocate,
Write your legal ovinion far thenm,

]
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SECTION R

Discuss Cooperative Principles showing how they relate to
the achievement of Cooperative obiectives.

Using the facts in question 1 above, write a legal apinion
for the partnership.

Write an analytical and comparative hrief of advantages
and disadvantages of carrying out business through a
cooperative society, 3 partnership and a sole trader.

The philosophical rationalistion of the cooperative
society concept is the miftigation of the 1lls of capitalism,

Discuss,

Discuss the dual character of a statutory «corporation and
how this is either advantageous or disadvantageocus to the
achievement of its objectives,

Unlike a company limited hy shares, democratic control is
the basic administrative principle in the operations of
A cooperative society. Discuss this prapogition.

END OF EXAMINATION
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INTERNATIONAL LAW

TIME: THREE (3} HOURS

INSTRUCTIONS : Attempt Question I and One other question. The

compulsory guestion carries 60 marks while each

of the other questions carries 40 marks.

G~ v -y = o = am

QUESTION I

State concisely what is meant by:
1. general and particular international law.
2. law-making treaties and treaty-contracts
3. peace-keeping, peace-making and peace-~building.
4. accession to a treaty and ratification of a treaty.
5. recognition de juce and recognition de facts.
6. domestic jurisdiction under Article 2{7) of the

U.N. Charter,
7. expulsion of aliens and reconduction of aliens.
8. territorial and extra-territorial asylum
9. jus sanguinis and jus soli.

10. international maritime highways

11, international humanitarian law

iz, territorial sea, contiguous zone, exclusive economic
Zone.

13. international custom

14, Calvo clause, Drago doctrine

15, the Stimson doctrine of non-recegnition, the Estrada
doctrine of non-recognition.

16. Jus cogens and pacta sunt servanda

17. exhaustion of local remedies

i8. monism and dualism

19. uti possidetis

20, clause compromissoire

21, Aair cabotage

22, naxtionality of claims

23, reservation

24, sovereiganty



(a)

(b)

(2)

(b)

-2 -

QUESTION X1

Discuss the role of either the UN Security Council or
the UN General Assembly ©r the UN Secyed{yfy General in +heo
peacetul settlement of international disnutes.

In what circumstances, if any, is the use of force by

states permissible under the UN Charter?

QUESTION 17T

The following cases are generally cited for what

proposition?

(i) US Diplomatic and Consular Staff in Teheran (19533

(ii) Asylum Case {1950}

(iil) Lotus Case {1927)

(iv) Nottebohm Case {1958}

Write short notes on:

(1) the legal criteria of statehood

(ii) delimination of land territory

(iii) the regulation of the activity of states in outer
extra space,

(iv} extradition and rendition of fugitive cffenders.

QUESTICN IV

Distinguish between:

{a)
{b)
{c)
149

3/..

the protective principle z13d +h~ unitersal principle
freedoms nf the air and freedom of the air/high sea
the median line and the thalweg.

activities juve imperii and activities juede gestionis

QUESTICN ¥
How does international law deal with gencceide, terrorism,
durg trafficking and countexfeiting currency?
How is the protection and promotion of human rights
envisaged under the African Charter on Human and Pecplesg®
Rights 1981,



QUESTION VI
{a) Is recognition cognitive or constitutive?
(b) To what extent is a state responsible for inijurjes
suffered by aliens within jtg territory?
(c) Explain the concept of hot pursuit.

e e aan e =»

END OF EXAMINATION & GOOD LUCK!
PROF. C. ANYANGWE.
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Lasy
LATERBATIODAL TRAUE L AW
TInME: THRER (3} HOURS (PLUS 15 MINUTES 70 READ THE
QUESTION PAPER)
INSTRUCTIONS:
1. ANSWER ANY FOUR QUESTIONS
2. CANDIDATYE MAY BRING INTO THE EXAMINATION ROOM

THE GENERAL AGREEMENT ON THARIFFS GND TRADE {GATT) .

1. Zambia and Burundi are members of the Grest Lakes Customs

Union. Zambia charges a 5% tariff on coffee imported fromn
Burundi while it charges 20% tariff on similar guality

of coffee it imports from Tanzania. Tanzania which is
not a member cf the Great Lakes Customs Unicn complainsg
about the preferential treatment offercd to coffee from
burundi citing the need for Zambia to adhere to the most—
Favoured-Nation treatment contained in Acticle I of the
General Agreement on Tariffs and Trade (GADT).

fou are the lawyer rupresenting Zambia. Sct out your
response to Tanzaniz’s complaint.

2. One possible soclution often suggested to curb Primary
commodity price fluctuations on international markets
is the use of International Commodity Agreements. Assess
the strengths ~and weaknesses of thesge agreements

in achieving their irtended objectives.

3. "All states have the right to asssociste in organisations
of primary commodity producers in order to develop theéir
national economies....."

(United Nations eneral Assembly resolution 3281 - xxix
of December 12, 1974).

Consider how successful producers' associations have
been in forstering the development of Iz cconomics

of African countries dependant on exporis of primary

compodities.

Y A
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Discuss how the GATT secks to deal with
() the problem of subsidies and
{b) administrative barriers to trade

An extremely important government barrier to international
trade is the tariff {(a charge imposed on importation and
exportation either at a prescribed rate for particular
quantity or as 2 percentage of value).

Discuss how the GATT has attempted to deal with this
barrier,

Country X is o signatory to the current Lome Convention
between the European Union {(EU) and the African Carribean
and Pacific Nations {ACP) and its economy is almost
entirely dependant on ihe export of palm kernels to the
European Union.

Due to a mysterious disease which has attacked palm trees'
country X has not been able to export any palm kernels

to the EU in the past ocne year. Country X has now
approached the EU for financizl assistance to cover

its budget deficit arising frow the drasiic reduction in
its export earnings.

You are asked to advise the government of Country X on,

(a) Its chances of securing financial assistance under
the STABEX Scheme which forms part of the Lome
Convention; and

{b) Whether it would have been better for the government
of Country X t¢ approach the I¥F for assistance
under its compensatory financing scheme, and why?

Quantitative Restrictions impose rigid limits on the
volume of trade, they give the guidance of trade to public
cfficials and they therefore cannot easily be divorced
from politics. Because of this Quantitztive Restrictions
are among the most effective methods that have been
devised by governments for purposes of restricting

trade.

Discuss how the GATT has scught to deal with this problem
-f Quantitative Restrictions.

o w2 wia oy 2 ——ET 6. TR R0 M M BT £ T T AT R S T o g ame
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THREE HOURS (PLUS 10 MINUTES BADET
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ALL RELEVANT AND UNMARKED STATUTES MAY BE BROUZET CHTO THE
EXAMINATION ROOM.

[

(8%

L

(83

Uron your return Lo vour station, vour
regquestis you to address other officer

12 Applicability of English

The Officer-in-Charge would like you to explain
colleagues the Zambian Laws which make the apTiio
English law in Zambia possibie and why such a situcticn chould

exis3t in zambia 32 vears after independence.

iscuss in detail the applicability of African CUBTOMRYY
aw in the various courts in Zambia.

ayman has heard that Lawvers foliocw the
of Superior Courts. He wishes to know how
in Zambia and whether it serves any useful
Advise him

Discuss the compoziticn ane

a) the Supreme Court

b the High <ourt

c} the Subordinate Courts

Outline the variocus rules that are utilised by lauvers
in interpreting statutes.

Articie 20 of the Constitution of Zambia

accused (& person charged with a criminai
to testify in his own defence but that he
compellied to do 50 against his will.

peot
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THE UNIVERSITY OF ZAMBIZ

ONIVERSITY FIRST SEMESTER EXAMINATIONS - JUNE 1996

CRIMINAL LAW

TIME: THREE HOURS (Plus & minutes for reading the guestion
paper;.
ANSWER: QUESTION ONE IS COMPULSQORY and ANY OTHER THREE
QUESTIONS.
PENAL CODE, CAP.146 AND CRIMIKAL PROCEDURE CODE, CAP.160 ARE
PERMITTED IN THE EXAMINATION HALL.

{a) On 30th Anril 1996, Mr. Tembo was driving a motor

i3 AAN 4560 along Church Road.

igently that he hit into the

mcetor vehicle ﬁatsur Reg. AARM 6020 driven by Mr. Moonga
and caused damages to both vehicles. The Police Officer
who dealt with the accident did not charge any of the
drivers. But now the Police wish Mr. Tembo be brought
before court for the offence of careless driving
contrary to Section of the Roads and Road Traffic
Act, Cap.765. The P ce geek your opinion as to how
the criminal charges be instituted against Mr. Tembo.

o

What would be youx legal advice?

-

D

19
Q

Lauli¥o N9
fote (11

{b) What 1s a specified offence?

{(c} How is an arvest effected and under which Section of
the C.P.C.7

The Defence of diminished responsibility can relieve an

accuzed from iiabilitvy of any offence. Discuss as to

the truth of this statement.

How do yvou understand the concept of mens rea in relation
to recklessness?

Cn 26th May, 1996, Mr. Mwiinga went to a bar in Matero
Compound whers he met his old school mates and they
started drinking from 16:30 hours. and at 22.30 hours
Mr. Mwiinga left hiz friends for home. On his way he
passed through NIPA where his former wife Mary lived,
whom they divorced a vear agc. He knocked at the door
and Mary opened the doocr, he Mwiinga immediately went in
the bedroom where he found Choonga in bed.

‘,,J



He then turned to Mary whom he beat up severely and

causing fatal injuries. He is charged with murder and

at the trial raises the defence of Mistake that he believed
still married te Mary and that of intoxication. Discuss
nis criminal liability in line with the defences raised.

i f the case of Kalimukwa
5. and what iz its
ti to Attempt to Commit a

5. Give brief facts znd de

-Vs-The People 1971) Z
importance to the law r
Crime?

6. How do you understand the concepot of 4
to theories of punishment? An ic
consider to he associated with this th

b

7. Write brief notes on two of the following:

{a) Belf-defence to a ecriminal charge
{b) Farties to a crime - Section 21 o
{(c) State of affairs as actus reus.

END OF EXBMINATICN
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L 151

CONSTITUTIONAL LAW I

TIME: THREE HOURS (Plus 5 minutes to read the guestion paper)

ANSWER: FOUR (4) QUESTIONS

NOTE ONLY UNMARKED STATUTES MAY BE BROUGHT INTO THE

EXAMINATION ROOM.

1. What do you understand by the concept of democrzcvy? What
principles or pillars underlie a democratic scciety?

z Examine the concept of the separation of powers. To what
extent has it been applied in the United States?

3. Discuss critically the features of the Westminster system
of government. Do you think it promotes effective checks
and balances?

4. What do you understand by judicial review? What are its
advantages and in what circumstances will it operate?

5. Examine the factors that led to the creation of the Federation
of Rhodesia and Nyasaland. How did the Federal Constitution
of 1953 seek to allay African fears of European domination?

6. What is a constitution and why is it considered to be the

basic law? How does a constitution achieve legitimacy?

END OF EXAMINATION
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UNIVERSITY SECOND SEMESTER EXAMINATIONS - NOV/DEC 1996

L 152

CONSTITUTIONAL LAW

TIME THREE (3} HGURS (Plus 5 minutes to read the paper).
INSTRUCTIONS:
1. ANSWER FOUR {4) OUESTIONS.

Taw}

o

ONLY UNMARKED STATUTES ARE PERMITTED IN THE EXAMINATION ROOM.

Discuss the extent to which elections in the Second Repubiic
e demnrratic,

jo b

e Civii Society Orcanization., which has heen campaicning
r good governance, plans to hold a mammoth raliv at

ve Sguare. The main purpose of the rally is to discuss
sues af governance and especially the need to revisit
the constitution. The Deputy Minister for Lusaka Frovince
instrucis the police not to allow the rally to take place on
the ground +hat the Civil Society Organization is anti-
government . Two weeks before the rally the leader of the
Civii Societ: Organization . isaac Temho. gives the

Lusaka Poiice notice of the planned *allv The vpoli

refuse to aliow the raiiy on the ground that it w*li

ANnoy the government. Advise Tembo on nis iecal position.

¢

t

-l

tensions rise in the country in the run-up to
esidential and FParliamentary Elections the
ilaterally declares a state nf emergencyv under
f the constitution. He then issues emergency
ous . which among other thinegs allow for preventive
without trial .

Tne ovolice detain Mofva Brendaz. Secrefary General of the

Green Fartv, for fen days hefore the President signs a
detention order dexa1n1nﬂ her for an indefinite veriaod. The
saie ground of detention states that .

"¥0ou have heen detained because between
Septemher and Octaber 1394 vou, together with
UNXNewn versons. have heen inciting the public
0 rehel against the government hv saving that
the President’'s term of nffire ends on 31st
Uctoher and that veu wili nn. recognise him as
Fresident after tnis date.

s



The Green PBarty approaches you €for legal advice. Advise
them on the vaiidity of Mofys Rrenda's detention.

The 199¢ constitutional amendments have been described by

the government as a areat achievement in Zambia's aquest for
democracy. Do vou think these amendments advance the
frontiers of demacracy in Zambia?
An organization cailing itself Greem Mamba claims
responsibility for a number of bomb biasts across the nation.
The Sreen Mamba has been campaigning against the adoption

cf the 1996 constituiicnal amendments. Threatening ietters
signed by the Green Mamba have been received by some
Ministers and MPs. The ruling varty accuses the main
Opposition Party, the Peobies Redemption Party (PRP) of being
behind tne Green Mamba. The volice, on the basis of these
suspicions, raid the homes of four leaders of the PRP looking
for bombs. bomb- -making materials, seditious literature, arms
and ammunltwon, ete., They find nnfhvnc incriminating.
Thev. nevertheless, take the four ieaders into custody and
suhl=ci them ta qnecrﬂnn:na for a continuous period of

24 nours. The detainees are denied food and water durina
this pericd. The police work in shifts of 4 officers.
ﬁcwevor, this intensive guestioning vields nothino. BRecause

of pressure from the ruling vparty the peiice charge the
ers with treason after keeping them in custody for

Tour lead
three days. They apbear in urt on the fourth dav and they
are denied bail.

Discuss the relationship bhetween the Nationsi Assembly and
the Tudiciary in the light of Zambian cases and iegisiation
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UNIVERSITY FIRST SEMESTER EXAMINATIONS - EAS

TIME: THREE HOURS N PRFER)
INSTRUCTIONS:
{1} ANSWER ANY FOUR QUESTIONS.
{ii) ALL RELEVANT AND UNMARKED STATUTES MAY BE BROUGET INTO
THE EXBMINATION RCOOM.
1. & "Rastaman" recently visited the High Court.

2]

way inte a courtroom where a civil case was he
At the time that he entered the caurtroom all
had already neev cailed. The lawyers were makinc
submissions on the facts and points of law. T
amazement the Rastaman heard the lawvers refe* T
provisions of statutes enacted by Parliament
many vears ago and also to de"lSlGnS passed b'

Lords and High Court in England and yet the pa
in the case wevre 'born and bred’ black Zambizn
Rastaman does not believe that after thirty-tw

of political independence Zambian lawvers can
refer to outside sources of law.

Advise him on the precise legal position regar
applicability or otherwise of Eralisn law and
precedents in Zambia. {(You are expected to refer
relevant statutes and suitable illustrative -us
decisions).

You operate a legal office in Chingola.

Lunda and Luvale tribesmen from the Nor cvince
arrives at vour office in an agitated mood. Tne YEeRZON

for their agitation is that four men who belong to the iwo
tribes have recently been jailed by a Magistrate in Solwesi

because the four had been convicted on charages of Zausing
dgrievecus bodily harm to twoc men. The two men
complained to the police alleged that they had b
circumcised when they straved into a Mukanda cam

defence maintained that the two did not stray.
merely curious individuais from sther Zampian fri
not practice circumcision and who wished to ses
quarters what goes on in Mukanda camps. There was
warning that trespassers would be circumcised.

fmrt



Members of the d
avplied Zambi
to handle the ap

Lo pursue.

ion do not believe that the Magistrate
Coenseguently thev w*sh to ilaa vou

o :

hi

Advise them on the prospects of the intended apr=al. Reler
tc or cite provisions of statutes and decided ca nen
you tender your advice.

3. "It is revolting to have no bhetter reason for a ruls
law than that it was laid down in the time of Henvy IV.
It is still more revolting if the grounds upon which 1t was
laid down have varnished since. and the rule simply persigt
from klind imitation of the past,

{Per Mr. Justice Holmes of *the United States Supremse Court}
Comment on this statement. using it as basis for vour

cwn assessment of the usefulnese of the common law

doctrine of Stare decisis in Zambia.

4. "It would certainly save the judges trouble if Acts of
Fariiament were drafted with divine prescience and parfect
ciarity. In the absence of it, when a defect DERYE A

raft

judge cannot simply foid his hands and blame -}
He must set to work on the constructive task of
intention of Parliament.” {(Per Lord Denning;.

Using decided cases as examples. explain the va:

utilised by Judges when ithey interpret statutes.

5. {a} Outline the composition and powers of the i

fcr Zampbia.

{b) It ie often stated that there are provisioc
constitution of Zambia which are designeﬁ o5
the security of tenure cof office of Judges and
independence of the diudiciary in Zambia.
Critically comment on the merits or otherwize of
the above statement.

5. Zambia has adopted the adversary system of adminiztering
justice as opposed to the 'inguisatorial’® system. Iritj
discuss whether this system is adeguate or pract:
Zambia's level of poiitical, economic, social and
devel cpment.

7. Discuss the following Egquitable remedies and their

applicability in the Zambian situation:-

Specific Performance; and
Restitutioen

END OF EXAMINATION

) Injunctions;
Y
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CONTRACTS
TIME: THREE {(3) HOURS AND TEN (10} MINUTFES
{10 minutes to read the questions)

INSTRUCTIONS:

THERE ARE FOUR QUESTIONS TO THE EXAMINATION. YOU ARE REQUIRED
TG ANSWER ALL FOUR QUESTIONS. PLEASE NOTE THAT QUESTION 4 HAS
PART A AND PART B AND YOU HAVE THE OPTION OF WHICH PART TO
ANSWER FOR THE QUESTION,

OUESTION i: {3C marks}

Oon 15 September, 1996, a Parliamentarv hy- election had been
scheduied to take place in the Chachazabuka district of Zambla
FAIRELECT. a Zambian run Non-Government Organisation (NG created
during the 1991 national elections *to monitor polling statlnns
and ensure fair and free elections, reguired an office in the
town of Chachazabuka to serve as its hneadguarters durina the
hy-election.

On 1 September, 1296, FAIRELECT entered into a lease
agreement (the "Lease™) with Charles, a iocal Chachazabuka
businessman, for tne rental of a building owned by Charles
at 101 Main Street in the centre of Chachazabhuka. Durinag their
npaotlatlons FAIRELECT mentioned to Charles that it was planning

o use the nuwidinq as its offices and headguarters during the
by-elections. The Lease read as follows:

L,ease Agreement

on this 1lst dav of September, 1996, Charles {the
"Landiord") agrees to rent to FAIRRELECT (the “"Tenant™ )}
his building located at 101 Main Street, Chachazabuka,
for the 10 day period beginning 10 banrpmbpr 1996 and

ending 19 September, 1996. The total rent due for the
10 day rental perind shall be ZK 1 million {ZKX 100.050
per dayv). Furthermore. the pariies agree to the

following stipulations:

1. FAIRELECT agrees to vav Charlies a devposit
nf 7K 500.000 (half the total rent due)
on 1 Septemner, 19946,

[



2. FAIRELECT agrees to pay Charles the remaining
Z¥ 500,000 on 15 September. 1996,

3. Charles agrees fo baint the inside of the
building apd clean the entire bhuilding before
FAIRELECT enters the huilding on 10 September,
1996, '

GNED THIS ist day of Septemher., 1996 hv Charles and

51
LECT,

FARIRE

Pursuant to the terms of the Lease, FAIRELECT paid cCharles
ZK 506.000 on 1 September, 1996, Also pursuant to the Lease,
Charies painted the inside of the building and cleaned the entire
buiiding on 5 September, 1296. FATRELECT moved into the huilding
on 10 September, 1996.

tember, 1996, the Zambian Government decided for
unexplained reasons to cancel the Chachazabuka bv-election. lloon
i a vaernmpp. s deczslnn om 11 September, 1996,
FAIRELECT closed t

building. ©On that same dav FAIRELECT informed Charlies that due
to the Government's canceilation of the hy-election, it
considered the Lease discharged and asked that Charles return
the ZK 500 .000 FAIRELECT paid to him as a deposit on 1 September,
1596,

Charles refused to return the ZK 500,000 and. on 20 Septemher,
1996, sued FAIRELECT for breach of the Lease. In the lawsuit,
Charles’' requested damages of ZK 500.000 for the remaining rent
due under the Lease,

FAIRELECT filed a counter-claim and vleaded that the
1lation of the hy-election by the Government on 11 September,

cance
1996 was a frustrating event and therebv discharged the parties’
abllgarwnnx under the Lease. FAIRELECT reguested the return of
the ZK 300,000 it paid to Charies on 1 September, 1996. Tn its

court brief, FAIRELECT argued that it was entitled to the return
of the ZK SOO,GGQ because there was a total failure of
consideration, FAIRELECT cited the Fibrosa case in support

of this provosition.

In his brief in response to FARAIRELECT's counter-claim,
Charles’ argued that if the Court found that the Lease had bheen
discharged, then he was entitled fto bhe compensated the ZK 100,000
he spent on 6 September, 1996 teo have the building painted and
cleaned.

N



Assume tnat vou are the High Courrt judge hearing tnis case,
Regclived the following issues:

{i} Was the Lease discharged when the Government cancelled
the by-elections on 11 Sevtember, 19967

cons paupﬁ ces and eff

{3) If vou decide the Lease was discharged, are vou merely
giving effect to the apvarent intention of the narties
ta the Lease or are vou acting independently and
imposing a solutien on the parties?

In answering these guestions, analysea the arguments set
forth by FAIRELECT and Charles and discuss anv relevant
cagses and startutes,

QUESTION 7: {30 marks)

On 15 December, 1995, Samuel and Boris entered into the
fellowing sales agreement: Samuel agreed to sell to Boris
2,000 traditional baskets for 2K 17? millien on credit. Pursuant
to their agreement {hereinafter the "Basket. Aagreement’). Roris
adgreed to pay Samuel ZK 1 millinn on the first day of each month
for 12 consecutive months. beginning op 1 January, 1996,

¥
)
i,

On 20 Decewmher, 1995, Samuel entered into the following
contract with Adam: Adam agreed to sell to Samuei his Landrover
tor ZK 24 miilion. Pursuant to their contract (hereinafter the
“Landrover Contract"), Samuel agreed to pav Adam 5K 12 million on
20 December, 1995, and to assiagn to Adam his right to the pavments

4
from Boris under the B
Decemner, 1995, Adam wrote a letter to Roris informing

gnmpwt and stated that it was very important that

im the ZK 1 million each month in a timelyv fashion
will be using this menev to buv new inventorv for the
re he has just opened and "that it wili take me 17 months
fore the store will hecome self-gufficient” Boris received
15 letter on 23 December, qu .
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is raid Adam ZK 1 million on the first dav of each of the
‘z months of 19%6¢, but failed to make anv subseguent

. . As a result, Adsm was unable to buy new inventory

15 store during the last =ix months of 1996,

Ot 1 January, 1997, Adams sues Roris in the High Court and
regquests the rollowing damages: (1) +the 2K & million that Roris
owes Adam for the final 3ix months of 1996; and (2) ZK 20 million
in laﬁi »rofits resulting from Boris' failure to pay Adam the
ZK 6 miilion due during the last six month of 199A.



Assume that vou are the High Court iudge hearing this
case. Anaiyse the issues relating fto assignment and damages.
Cite all relevant cases and statutes,

QUESTION 3: {20 marks)

The issue of whether a hreach of a contract is a minor breach
or fundamental breach lies at the heart of the law of contract.
Discuss how courts determine whether a hreach is minor or
tundamental and the leaal conseguences of eanh. In cases of
fundamental hreach, discuss when an innocent party who has paid
money in advance can recover his monevy from fhe breaching partv.
Create 3 short case study scenaric illustrating the principles
anpove,

QUESTION 4: {20 marks)

INSTRUCTIONS: ANSWER EITHER PART A OR PART B. BUT NOT BOTH.
FLEASE INDICATE WHICH PART YOU ARE ANSWERTING.

PART A

Consider and discuss the different legal conseguences between
when a contract is illeagal under a statute as formed, and
when a contract is iilegal under a statute as performed. Flease
provide exampias of each type of illegaliity.

PART R

Three =scenarinos may arise in situtations when an agent is
authorised to make a contract on behalf of his vrinnipai:
{1} the third party contracting with the agent mav know he is
an agent and the principal is named: (2) the third party
contracting with the agent may know he is an agent hut the
principal is not named: and {3) the third party contracting
with the agent may not he aware he is an agent and the
principal is undigciosed.

Consider and discuss each of these scenarios and the position
of the principal and the agent with regard to the third varty
under each scenariao.

' FND OF EXAMINATION
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CONTRACTS

TIME: THREE (3) HOURS AND TEN (10) MINUTES
(10 minutes to read the questions)

INSTRUCTIONS:

THERE ARE FOUR QUESTIONS TO THE EXAMINATION. YOU ARE REQUIRED
TO ANSWER ALL FOUR QUESTIONS. PLEASE NOTE THAT QUESTION 4 HAS
PART A AND PART B AND YOU HAVE THE OPTION OF WHICH PART TO
ANSWER FOR THE QUESTION.

QUESTION 1: {30 marks)

Charlotte is very excited. She never expected to be one of the invitees to the State
House dinner on 20 December 1996 in honour of South African Presidént Nelson
Mandela’s visit to Zambia. But as one of Lusaka’s leading businesswomen, she was one
of ten Zambian businesspersons invited to the gala affair.

Charlotte received her invitation on ] December 1996. On 5 December 1996 she
visited her dressmaker Rochelle and. together, they designed an elegant evening gown for
Charlotte to wear to the State House dinner. The gown was to be made of the finest
Indian silk and Jace and would cost Charlotte K 500,000. Rochelle assured Charlotte that
the gown would be perfect for President Mandela’s dinner.

Due to the expense of the gown and the short time in which Rochelle had to make
it, Charlotte and Rochelle decide 10 formalise their arrangement. In a written contract,
Rochelle agreed to finish the gown by 19 December 1996 and Charlotte agreed to pay
Roctelle K 250,000 upon the signed of the contract and the remaining K 250,000 on the
date Charlotte was to pick up the gown (19 December 1996).

The parties signed the contract on 5 December 1996 and Charlotte paid Rochelle
K 250,000 at that time. On 15 December 1996, President Mandela cancelled his visit to
Zambia and the State House dinner was thus also cancelled. Upon learning the news on
the afternoon of 15 December 1996, Charlotte felephoned Rochelle and told her that she
would no longer need the gown due 1o the cancellation of President Mandela’s visit and



the cancellation of the State House dinner. Charlotte requested that Rochelle return the K
250,000 she paid her on 5 December 1996,

, Rochelle refused to return the K 250,000 and, on 19 December 1996, sued
Charlotte for breach of contract. In the lawsuit, Rochelle requested damages of K
250,000 for the remaining money due under the contract. ’

Charlotte filed a counter-claim and pleaded that the cancellation of the State
House dinner on 15 December 1996 was a frustrating event and thereby discharged the
parties' obligations under the contract. Charlotte requested the return of the K 250.000
she paid Rochelle on 5 December 1996. In her court brief, Charlotte argued that she was
entitled to the return of the K 250,000 because there was a total failure of consideration.
Charlotte cited the Fibrosa case in support of this proposition.

In her brief in response to Charlotte’s counter-claim. Rochelle argued that if the
Court found that the contract had been discharged. then she was entitled to be
compensated K 100,000 for the expenses she accrued as of 15 December 1996 in buying
the silk and lace for the gown and in making the gown.

Assume that you are the High Court Judge hearing the case. Resolve the
following issues:

(1) Was the contract discharged when the State House cancelled on i35 December
1996 the Jdinner in honour of President Mandela?

{2) Assuming the contract was discharged, what are the legal consequences and
effects of such discharge?

(3) If you decide the contract was discharged, are you merely giving effect to the
epparent intention of the parties to the Lease or are you acting independently and
1mposing a solution on the parties?

in answering these questions, analyse the arguments set forth by Charlotte and Rochelle
and discuss any relevant cases and statutes.

QUESTION 2: (30 marks)

On 15 December, 1995, Lolita and Trudy entered into the following Lease
Agreement: Lolita agreed 10 lease to Trudy her 3 bedroom house for one year at K |
miliion per month, payable on the first day of each menth for 12 consecutive months.
beginning on 1 January, 1996,

On 20 December. 1993, Lolita purchased a house from Rochelle and entered into
the foilowing written Sales Agreement: Rochelle agreed 1o sell the house to Lolita for K
100 million. Pursuant to the Sales Agreement, Lolita agreed to pay Rochelle K 52
millien on 20 December 1995, and to pay K 1 million per month. on the first day of each
month, for 48 consecutive months, beginning on 1 January 1996. Rochelle informed



Lolita that she would be investing each K 1 million monthly payment she received over
the next four years in her dressmaking business. Under the Sales Agreement, for the

. months of January 1996 to December 1996, Lolita agreed to assign to Rochelle her right
to the monthly payments of K 1 million she was to receive from Trudy under the Lease
Agreement.

On 21 December 1995, Rochelle wrote a letter to Trudy informing her of the
assignment and stated that she expected each payment in a timely fashion. Trudy
received this letter on 23 December 1995.

Trudy paid Rochelle K 1 million on the first day of each of the first six months of
1996, but failed to make any subsequent payments. As a result, Rochelle was unable to
buy new equipment and inventory for her dressmaking business during the last six
months of 1996 and her profits suffered.

On 1 January, 1997, Rochelle sues Trudy in the High Court and requests the
following damages: (1) the K 6 million that Trudy owes Rochelle for the final six
months of 1996; and (2) K 10 million in lost profits resulting from Trudy' failure to pay
Rochelle the K 6 million due during the lasi six months of 1996.

Assume that you are the High Court judge hearing this case. Analyse the issues
and cite all relevant cases and statutes.

QUESTION 3: (20 marks)

The issue of whether a breach of a contract is a minor breach or fundamental
breach lies at the heart of the Jaw of contract. Discuss how courts determine whether a
breach is minor or fundamental and the legal consequences of each. In cases of
fundamental breach, discuss when an innocent party who has paid money in advance can
recover his money from the breaching party. Create a short case study scenario
illustrating the principles above.

(99



UESTION 4: (20 marks)

INS .! RUCTIONS: ANSWER EITHER PART A OR PART B, BUT NOT
BOTH. PLEASE INDICATE WHICH PART YOU ARE ANSWERING.

PART A

Consider and discuss the different legal consequences between when a contract is
void at the common law on grounds of public policy and jllegal in its formation by statute
or at the common law, with respect to the following:
(1) Is the entire contract void or illegal?
(2) Are subsequent or collateral contracts void or illegal?
(3) Are lawful promises in the contract severable and enforceable?

PART B

Discuss and compare the following three ways a relationship between a principal
and agent may arisc:

(1) Express/actual appointment

(2) Implied/apparent appointment

(3) Ratification

Create a hypotheﬁcal scenario to illustrate each of the above situations.

END OF EXAMINATION
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LAW OF TORTS I1IX

TIME: THREE (3) HOURS AND TEN (10) MINUTES .
10 MINUTES TO READ THE QUESTIONS.

INSTRDCTIONSS ANSWER QUESTION ONE AND THREE OTRERS. QUESTION
ONE CARRIES 40 MARKS, ‘

e

QUESTION ONE

Patrick Banda is a Lecturer in the School of Engineering at

the University of Zambia. He resides at F10 Handsworth Park,
Lusaka. Patrick Banda in addition to lecturing, carries on

a passenger transport business under the name and style of

PA BA Investments Limited. One of his mini buses was

recently involved in a motor traffic accident and was
consequently extensively damaged. Patrick Banda contracted
some panel beaters to repair his vehicle. In order to avoid
inconveniencing his neighbours, Patrick Banda decided to

panel beat the mini bus in the playing fields at the University
of Zambia. Shortly after the panel beaters'commenced ruepairing
the mini bus, Patrick Banda was approached by Security Officers
who requested him to stop pancl beating the vehicle in the
playing fields and instecad advised him to repair the vehicle

at his home. The Sccurity Officers asserted that in any event
he was entitled to his privacy. Patrick Banda is rather
sceptical about the advice and decides to approach you for a
professional opinion.

PLEASE ADVISE VITH THE AID OF DECIDED CASES.

“.2/



QUESTION NUMBER TWO

A Member of Parliament for Kabwata in a parliamentary debate
on the estimates of expenditure for the Ministry of Finance
alleged that a Head of the Income Tax Department at Zambia
Revenue Authority is always seen in compromising situations
in the Company of tax evaders and crooks, who have always
provided him with libations and convivialities. The Member
of Parlisment further alleged that he can hardly be effective |
in his job. Thc Times of Zambin published in their paper a
summary of the Member of Parliament's parliamentary speech to
the effect that the Member of Parliament for Kabwata stated

in parliament that the head of the Income Tax Department at
Zambia Revenuc Authority is incffective because of his close
association with tax evaders. The Hend of the Income Tax
Department at Zambia Revenue Authority decides to sue the
Times of Zambia. However, before commencing legal procecdings
he decides to seeck your professional opinion.

PLEASE ADVISE.

QUESTION NUMBER THREE

"Reasonablc forésight' as the test of remotcness of damage
is not quite the same as “reasonablc fore sight” as the test
for the éxistence of a duty of care and it is still further
qualified by the fact that neither the precise extent of the
damage nor the precise manner of this infliction need be
foreseable. WINFIELD '

DISCUSS.

QUESTION FOUR

At Bondo Island five kilometres from E31 Beach Hotel & state
owned hotel the Ministry of Home Affairs maintained an
institution for the rehabilitation of prisoners under the
control and supervision of prison officers. On 20th July
1996, a party of such prisoners werc working on the Island
under the supervision of six prison cfficers.

0.-3/
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That night twenty (20) of the prisoners escaped and vent
aboard a Ministry of Home Affairs boat which they found
nearby. TYhey set it in motion and sailed away while some
of the officers were sleeping and others had gone to a
~dance taking place at the officers mess on the island.

About a kilometre away was a fleet of Pleasure boats which
werae operated by Omara Incoxporation an Amexican Company.

The escapees in order to avoid being casily identified

took over one of the Pleasure boats which had been moored
and boarded it. They later abandoned the boat after using
it. The boat suffered extensive damage and had to be written
off.

Bvidence was adduced and it was established that of the
thirty (30) prisoners under rehabilitational experimentation
by the Ministry two had records of previous escape and that
of the twenty (20) escapees none had records of previous
@scapaes or attempts to escape.

Omara Incorporation sues the Ministry of Home Affairs claiming
damages for negligunce. The case is brought before you in the
Righ Court. -

mummormcoum

QUESTION NUMBER FIVE

If it 1 the law that the duty arises from an undertaking

~ to exercise care, it is not surprising that a Defendant
should incur no liability if he makes it clear: from the

outsaet that he accepts no responsibility fqr his statement.

DISCuUss.

QUESTION NMBER SIX

‘lrite short notes on the following

3

' (a) Exemplary or punitive damages
. {b): Self-help as a remedy
(c} Injunction S

- {d)  Incvitable accident.

' END OF EXAMINATION
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CONTRACTS
TIME: THREE (3} HOURS AND TEN (10) MINUTES (10 minuvtes to

read the questions)

INSTRUCTIONS:

THERE ARE FOUR QUESTIONS TO THE EXAMINATION. YOU ARE
TO ANSWER ALL FOUR QUESTIONS. PLEASE NOTE THAT QUESTI
PART A AND PART B AND YOU HAVE THE OPTION OF WHICH FART T
ANSWER.

¢l. The University of Zambia. in an effort to reducs
overating costs, has decided to attempt to sel1l ¢
its houses and flats to University faculty and sta

g
CL

- I e )
4
I

[
D:.0 O rh
o

The University writes a letter to all faculty a
stating: "The University may be prepared to sel
the house or flat yvou are presently residing in.
are interested in this offer, please write to the
Engineer requesting an application form."

Do o
j

D
o
o

5]

Gloria. a lecturer in the School of Humanities, recsives the
letter on April 1 and writes to the Resident Engineer
Lequestlng an application form. Upon receipt of the
application form, Gloria reads the application and notes

that her Handsworth flat has heen appraised by the Cniversity
at ZK 5 miliion. The University has entered this amount on
the application form as the sales price of Gloria's flat.

Gloria fills out the rest cf the application form 2nd attaches
a cover letter stating: "I would like to buy my Handsworth
flat, but would you sell it to me for ZK 4 miliion? If I
don't hear from vou otherwise by the end of the menth, I will
consider the flat mine for ZK 4 million."

Gloria posts the application form and cover lstter o
Kesident Engineer on April 5. The Resident Engis
both the applicaticn form and cover letter on Ep
immediately seeks the Univerzity's permission to
flat toc Gloria for ZK 4 million.




On April 20, Gloria learns that she has been acT =0 To g
five year Ph.D. program in the United States. ne irmmedist
writes a letter to the Resident Engineer stating hes
intention to study in the United States and instructs that
her application to buy the flat be withdrawn. “loria posts
this letter on April 20 but, due to the negligence of the
LJo.:,t Otfice, the Resident Engineer does not rec givsa the
letter until May 3. When the Resident Engineer rzceives
icrla s letter withdrawing her cffer, he is irate =23 he
lECE¢V°d permission from the University on April 30 to sell
the flat to Gloria for ZK 4 million and has just completeq

the necessary paperwork to formaiise the sale.

ident Engineer writes a letter to Gloria
oria "honour their agreement”. Gloria re+:
ers the Resident Enagineer to her letter wit:
lication to buy the flat. The University

leLla for breach of contract.

Assume that you are the High Court judge hearﬁnﬁ this
What are the issues that vou are confronted with
should you resolve these issues? Please state a3
legal principles and cases.

PRI \
Ty a4
({30 mares

Joseph owns a large, heavily wooded tract of la: Just west
of Lusaka. He has decided to clear a vortion of

to plant groundnuts.

On July 1, Joseph places an advertisement in the uamn1§g
Times offering to sell freshly cut timber. Marie Chanda
reads the advertisement and visits Joseph on July 2.
Marie offers to buy a truck load of the timber for
ZK 500,000 and receives Joseph's assurances that the timber
is fresbiv cut and not rotten. Joseph agrees to the sales
price of ZK 500,000. Marie has 1o money with her and asks
Josepn whether she can take the truck load of timber that
day and pay the ZK 500,000 the following day. Joseph is
hesitant. But Marie states, "1 am good for the money.
Don't you know who I am? 1 am Marie Chanda. the richest
woman in Zambia." Joseph has heard of "Marie Chanda” and

knows that she is the richest woman in Zambia.

Joseph checks Marie's National Registration Card and confirms

that she is "Marie Chanda”. He aagrees to allow mar :
take the timber that day and return the following cay with
the ZRK 500,000.

Marie is, in fact, "Marie Chanda", but not thes
"Marie Chanda" who is the richest woman in Zambia.

[

[t4
ot
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Assume that Marie pays the ZK 500.000 t-
July 3 but soon thereafter discovers that
is mostly rotten. M
contract and seeks mo

a

a
rie suss Joseph for
netary damages.

g

the defence of misiake of fact?

iy

i) Can Joseph raisz

ii) Is the contract un&nfoxcpabln under the S-atute
r

of Frauds?

iii} Can Marie bring any other type of causs of zetion
against Joseph?

iv) Does Joseph have any counteraclaims agszirsr Marie?

Explain and cite all relevant legal princivieszs and cases.
Assume that Marie iz "richest woman in Zamhi='
Furtner assume that Marie's brother Frank.
man in Zambia®, accompanied her to visit Jos
July 2 and promised to pay the ZK 500,000 to
behalf of Marie the following dav. Frank. *n
the ZK 500,000 to Joseph but soon therea tar
discovers that the timber is mostly rotten.
Joseph for breach of contract and seeks mns
Can Marie succeed in this action?

o

Explain and cite all relevant legal princiri=zz snd cases.

Lad
o
e
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INSTRUCTIONS: ANSWER EITHERE PART A OR PART B. BUYT o7
EOTH. FLEASE INDICATE WHICH PART YOU ARE ANSWEE”Kﬁ.
{25 marks)

PART A

Lucy is interested in purchasing a used automobile
through a friend that Alex. a professional and well
automobile mechanic, has a Toyota for sale. Lucy
Alex's shap and avks whethpx the engine of the T«
healthy. Alex says, "I have taken care of and 1n
this car since it was new, and there is nothing wro
the engine.’

Lucy, based on Alex assurances,. buys the Toyo Twe weeks
later, the engine fails. Lucy sues Blex to re¢611§ the
contract and get her monev back

Lny



.

The testimony at trial reveais that Alex didn't a~tually know
at the time of sale that the engine had a probiem. The
testimony at trial furﬁner reveals that the proklem with the
engine £xisted at the time of the sale.

s~
jen
o’

What must Lucy show at trial in order for Aiex to be
liable for damages under the Act?

(c) What must Alex prove at trial so as not to he iiable
for damages under the Act?

Samuel is scheduled tc flyv to London on the afrs,
ritish Airways flight from Lusaka. Samuel
University bus stop at 12:30

5O
to the

taxisz.
Cerson

30 and sees three
He announces, "I am Wiliiﬁu to pay EZK 10,00
who can deliver me to th@ air DG t by 13 hours.
the taxi driver, sayvys, "Get in"

At the Munali stoplight, Samuel sees his friend A:fred fil
up his car at the Petrol Staticn. Samuel ordere George to
stop the taxi and says, "I will get out here anc t a ride
with my friend Alfred to the airport. Here iz 7K 040 for

your troubles®.

George refuses to take the ZK 1.000 and replies
for me to take you all the way “o the airport.
prepared to do =so. 1f you want teo get out here.
owe me ZK 10,000." George threatens to sue Sa

airport or pay him ZK 10,000 immediately.

{z) What are the issues that Gezorge should considar?
(b} How would a Zambian or English court anal l¥se =his
case?

(c) How would an American court analvse this case:

(d) How did Sir Frederick Pollock analyse thes=
issues?




&)

he American judae, Learned Hand. stated in
tchkiss v. National Citv Bank of New York, 200 Fad.?
%3 {5.D.N.Y. 1811):

"A contract has, striectly sn@aklna nothing to
personal. or individual, intent of the partiesz.
is an obxluatlon attached by the mere force of
certain acts of the parties, usually words,
accompany and represent a known intent . if, : .
were proved by twenty bishops that either antV, wh=n hes used
the words, 1ntendea something elze than the uzurl meanin
which the law imposes upon them, he would stxii De hesd.
uniess there were some mutual mistake, or somethiig else of th

"

sort.

Based on this quote, discuss the concepts o
intent of the parties. How can we reconcil
Judge Hand is making with the doctrine of "
minds™7?
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LAW OF TORTS 1

TIME: THREE HOURS

INSTRUCTIONS: ANSWER QUESTION ONE AND THREE OTHER CUESTIONS.

1. ... Does the Law of tort consist of a fundamental general

principle that it is wronaful to cause harm to other DEYESONS
in the absence of some specific ground of justification or
excuse or does it consist of a number of specific rules

prohibiting certain kinds of harmful activity and leaving
all the residue outside the sphere of iegal responsibility...

=t

Discuss.
Z. Define and describe the essential ingredients of the Tort
of False Imprisonment with the aid of decided cases.
3. The expression "vicariocus iiability" signifies thne iiability

which A may incur to € for damage caused to o by the
negligence or other tort of B.

]

cous sub

With the aid of decided cases illustrate the consp:i
iability.

ruies which are employved to establish vicarious 11

2

4, "...The Law cannot take account of evervthing that follows
a wrongful act. It regards some subsequent matterz as
outside the scope of its selection because if it were
infinite for the Law to judge the cause of causes or
consequence of consequences .... In the varied web of affairs
the Law must abstract some consequences as relevant nct on
perhaps on grounds of pure logic but simply for practical

[

purpase...’

Discuss with the aid of decided cases.

5. Write short notes on the following:
{i7} Reasonable and Reasonable Man.
(i1} The place of motive, intention and negliigence in
the Law of tort.
{ii1i) The Duty to Mitigate Damages.
{iv} Distinguish the Law of tort from the Law of Zontract

and Criminal Law.

-]



Indeco Milling Company Limited employed independent
contractors who were apparently competent to construct

a reservoir on their land to provide water for the mill

of the Company. In the course of the work. the contractors
came upon some old shafts and passadgdes on Indeco Milling
Company’'s Land. The old shafts and passages communicated
with the mines of Zambia Consolidated Copper Mines. neighbours
of Indeco Milling Company Limited.

The shafts and passages appeared tc be filled with earth.
The contractors did not block them up and when the reservoir
was filled, the water from it burst through the old shafts
and flcoded the mines of Zambia Consolidated Copper Mines.

Discuss the liability of Indeco Milling Company Limited
and the contractors with the aid of decided cases.

LA
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LAW OF TORTS II

TIME: THREE HOURS

INSTRUCTION: ANSWER QUESTION ONE AND THREE OTHERS

_....._._.._._..__.~_._.___......_.__._...___~—_.——_..__......~_..-._......‘-...._._.s_.._..—.___-..____..

With the aid of authoritiesg critically analvse the validity
Or otherwise of this claim,

(A
.

"Whether an act constitutes a nuisance cannot be determined
by an abstract consideration of the act itself but by
reference to alij the circumstances of the particular case;
the time and place of its commission, the seriousness of
the. harm, the manner of committing: whether it is done
maliciously or in the reasonable exercise of rights and the
effect of its commission that is whether it is transitory
Or permanent, cccassional Or continuous, so that it is =&
question of fact whether or not a nuisance has heen
committed.™

With the aid of decided cases discuss.
3. {a) What are the essentials of the tort of deceit.

(b) Mulando, a business lady. receives an order of
K10,.000.000-00 worth of goods from Muyongwe. Since
Mulando is doubtful about Muvongwe's financial standing
she telephones Malungo whom she knows had dealings with
Muyongwe and asks her if Muyongwe is finally sound.
Malungo replies "Muyongwe 1is alright™.

Infact, Muyongwe owes Malungo K800,000-00 but Malungo
does not realise this as his monthly accounts have not
¥etl been made. w™Mulando supplies the goods on the
strength of Malungo's statements but is never paid for
them as Muyongwe is insolvent Mulando becomes
despondent and asks for vour legal advice.

Please advise her accordingly.

2



4. Patrick Banda purchased a car from Sundat Motors (Zambia)
Limited which was assembled by Lusaka Motor Assemblers
Limited. Soon after purchasing the vehicle, the vehicle
developed a fault. Fatrick Banda took the vehicle to
Sundat Motors (Zambia) Limited garage to have the fault
rectified. The same day after being assured that the fault
had been rectified Patrick Banda colliecred the vehicle and
undertook a journey to Chipata. On the way, he noticed some
smoke and when he tried to check the vehicle. it cauaht fire.

Patrick Banda commenced proceedings in the High Court

against Sundat Motors (Zambia) Limited alleging negligence
on the part of Sundat Motors Zambia Limited. Sundat Motors
Zambia Limited counter-claimed that the fire was caused by

Patrick Banda's attempted road side repair.

The trial Judge found that the fire had not heen caused hy
Patrick Banda's negiigence hut that a probable cause of the

fire might have been the negligence of Sundat Motors (Zambia)
Limited.

Sundat is dissaztisfied with the judgement of the trial court
and consequently approaches vou for advice.

Flease advise accordingly.

5. Write short notes on the following:
{a} Restitution in integrum
(b} Mitigation of damages
{c) Interlo cutory injuction
{d) Volenti non fit injuria

6. {a) State and discuss the requisites of the tort of
malicious prosecution.

{b} X was found murdered ati a certain place. D who was on
bad terms with P informed the police that he saw P
giving certain spear blows to X. The rolice prosecuted
P for murder of X. The trial magistrate acguitted P
on the finding that D's story was absolutely false.

P sues D in a court for damages and attaches to the
writ a certified copy aof the Magistrates judgement.
Further, he also alleges D's enimity towards him.

P approaches and seeks vour advice whether or not he
will succeed in recovering damages.

With the aid of decided rases please tender yvour advice.

END OF EXAMINATION
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ANSWER:
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CRIMINAL LAW I

THREE HOURS (Plus 5 minutes for reading guestion paper)

QUESTION ONE IS COMPULSORY AND ANY OTHER THRELE
QUESTIONS.

PENAL CODE, CAP.146 AND CRIMINAL PROCEDURE CODE, CAF.180 ARE
PERMITTED IN THE EXAMINATION HALL.

)

(%)

On 5th May. 1996 Doks fatally assaulted his wife over

a petty quarrel. He was arrested and charged with
murder before Mr. T.K. Banda,., a Principal Residant
Magistrate at Ndola Subordinate Courts. Do¥%a p.eads

not guilty to the charge of murder. Mr. Bands -hen
holds a treliminary inquiry and .after 5 witnesges out
of 7 had given their depositions, the D.F.PF. has

issued a summary comittal certificate in the casze. But
Mr. Banda continues with the Preliminary Inguiry

saying that there is no direct and sufficient evidence
warranting the committing Mr. Doka to the High Zourt.
He then acquits the accused. The D.P.P. asks vou being
a State Advocate to brepare appeal grounds. What would
be yvour reaction and grounds of appeal befors the Hich
Court?

What is the maximum imprisonment term a Magisztrate
Class III can impose on a convicted persaon’?

How long can a Magistrate suspend an imprisonmen. term
imposed on the convicted person?

How do vou understand the concept of mens rea in relation
to the crimes of strict liability?:

The defence of Diminished responsibility is the sams as
the defence of insanity. Discuss as to the truth of this
statement.



der criminal liability in the given facts:

QJ

4, Consi

One evening Mr. Bwalva went out to Garden nightoius and met
Bupe. a 20 year girl. Thev had been dancing fcaoetner many
occasions. At 02:00 hours Bupe asked for a 1ift to Kabwata
Estates and Mr. Bwalva agreed. But on their way Bwalva
stopved the car and pulled Bupe tec the nearby ditot and
pushed her to the ground. He pulled Bupe's dreses itpwards
and tried to remove the dancing constume which was under
the dress, but failed. He then let Bupe go and picked her
to the car, and uttered these words. "Oh, I have vemembered
today is my father's death anniversary and I am no>t to
behave like this, otherwise I would have torn yoiur ccstume
and fuck you.”"™ As Bwalva had undressed himself. ne cressed
up and they continued their Jjourney to Kabwata Estztes
where they reside. Bupe in the morning reported :c the
police, and the police seek for your opinion whether Bwalya
would be charged of any offence. Please discuss.

73

Give brief facts and the decision of the case of

(831

R V Zulu and others {(1961) R & N 645 and what is its
importance to the law relating to interpretaticn of the
Fenal Code.

5. How do vou understand the concept of Rehabilitat . ocn irn

relation to theories of punishment? And what reunalties
do vou consider to be rehabilitative?

7. Write brief notes on two of the following:

{a) Self-defence to a criminal charge.
(b) Mistake of fact.
{¢) Omission as actus reus of a crime.

END OF EXBMINATION



