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CHAFTER ONE s INTRODUCTION TO THE BAIL SYSTEM IN ZAMEIA

Hi

GERY OF BaT TN ZaMBIS

I order to analys the effe

tiveness of the operation of

the hail syvstem in Zambilia, one must look nob only oabt bhe
£ - &

Al

at the source

Zambian lLaw, but

i owhich it derives

its existence.

of bhail ds of

sure and uncertain anc

. The issue of bail cames

g Larmo 1

t

idea of adm;

i irg dustice was just being

Fabtohed, and where arrest dnevitably implied imprisonment

without preliminary enguiry wntil the Sheriff held bhis

tonry at le e End An more serilous cases, until the areival

of ciroult judg might be delayved for

Tt wa

VA3

importart to be able to

ghtain a provisinal release Ffronm ous

mlu RV Tt was the

Sheritd thalt was head of the sxecubtive psrt of criminal

justice and he had the capacity to areest, ileoprison suspechs
¥ 1

and admit them to bail i1 he so wished.

Since the Criminal Frocedure Code, Cap. 1460 of the Laws

oof Zambia (hereinafter referred to simply as CFCY is the

main archite of the Law of Bail in Zamble, the history
gof bhe baill system in Jeambila owes its origin to the
7 e

ton bhe Ancepticorn of the Code in Zambia.  Like all common

waking countriss in Africa, Zambia has

s

solomial legacy wh

try is found in the

Indian Codes of St Lucisa 1889 and the COueensland Criminal



Code of 188%. The fuesnsland Codes on which the FPernal Code

ared CF are modelled, were first introduced by the

British colonial authorities in Northern Nigeria in 1904

and consegquently becams b madels for the African

dependenc les.

FHILOGOFHY BEHIND THE Lak OF BAILS

The Law of Bails is an important branch of the Law of

Criminal Frocedure and, as has been

# . the history of t

il system is the result of a dilesma which has ocoupied

the minds of odlvilid for centuries., Sooieties all

over the world expect to be protected from the hazards of

achver e of one who is alle

being exposed to the mi

O me .

connmi bl

Fray e

crmaible for the arre

of suspected criminals

that is,

the cowrt with & praver to

allay the fears of s

natural regue

T

ig the acceplbsg af criminal Jurisprudence that

a felon is pr

18 DrOver

guilby, of whether he has committed the crime or

e

met.  IThods

lict of principl which has to be

colwved and one e

iution to the problem has b o

G of bail,=

in accordance with the prevailing social and economic

comndition

t. The concept of bail in many countries has




indead ohan

according to the changes of the centuri

Fe orme author pointedd out, in ages past it Fardly

Yao AU ocan hardly be gue

tiomed., Tt s progre

anc refinemsnt merely the evolution of mam and

twvi ]l

vhior. I & barbaric society one could Fardly

for baill, where

s A & olivilised society, one can hardly

recfuse L,

Having arre Ly the Folice OUfficer conveys him

tor the Folice Station. The Officer-—in- Charge of that

grbdcular Station 3

b

Lhe power to rele the suspe

remand him o in cus after determining the sericusness of

the offernce.  The mal o principle is thats

"Where &

into custody for an

offence without & warrant and is retalnsgd in

custody, he shall brought before a

leg."e

Magistrate s Couwrt as soon as et

ding to the Zambian CFC, an arrestes must be commitbe

to cowrt within 48 howrs of his arrest or else be released.®

However, there are provisions to this 2, whereby one may

#till be remanded in custody after two dave of his arrest.

Such instanc arise wh the Folice have not completed

their investigations. When this DUCUrs, a FRemand Warrant

must be prodoc ard the arrestes b

@rn to a recognised

Marnc, where it

prison. O the other not practicable to



rimg the arres beforse a Magistrabte s Cowrt within
48 hours of his arvest, the Ufficer-in-Charge of the Station

muat dAnguire dnto the case anogd deter

mine whebher 14 is

serilous enough to remsand Bim Ao custody or relesse him on

Since no attemplt has b

2 made to define a serious offence,
the Officer—in-Charge of the SBtation to which the
arrestes is brought, has the discretion of granting or

withholding bail.

The Folics QfFFf41

may therefore releasse the arrestee

s bher o & Folice Bond or oon Bail. A Police Bond may be

et ined ass

M re

Y ooéart arr from the

Folice Station on his own reocogrisancs

without

wwslt of & sum of money as suretby

for his arrance at hrial."?”

Where

0, fonr el

o hail, & swebty or

o suretd

are required. A Folice Hond can only be

givern by the Foli whereas

1l may be granted by
@ither the Folice or the couwrts.  However, all this iws

absolutely alt the discretion of the Police.

In prac is ne limit to the amount of time an

arrestes ma NV

in prison.  When & Folice Bond o Badl

is denied, the arrestee mey alt any time be commitited to the



courts where the ilssue of Bail from a Magistrate arises.

DEFINITION OF BATL

Lnfortunatel

v Moh every oat can proceed on the first

aooasiong that s the court. It is common,

gspecially in the © cof more

ious offences, for the

matter not to e ready to pro

I oo bthe fTirst appearancs

opf the acoused.

where the police have

arrested an Ffore a court from

cused and rouwght Bim b

custody ., & ismion will have to be made by the court

whether to remand the saoous pack into custody daring the

iod of adicurmment o whether to release him on bail.®

The relevant Zambian Statual

cley mot attempt to define bhail.

Mowever , Tor pu

saper, bail may be defined

as  Tiess

"release of an acoused from custody where

asuretiss are tak

:y for bhe appesrance of

that persor ne b

at & certailn deay and pla

answer and be justified by law."?

From the definition, it is worth noting that the obiect of

the @

granting Bail is not cused person free of the

alleged chargs, but rather 1t is tos:

Pyl Mim from the custody of law and to

erphrust him to bhs ol

atody of his sureties,

whe are bournd to produce him to appesr at his




Hao

brial st the Lime and place.

Therefors, the expression "bail”, in the legal sense,

includes the process Dy which an accused is released from

for & time which is granted on recognissnce, with

provided by the accused.*2

or without suretiss

fs aforsmentionsd, thers is a difference bhetwsen a Police
Bond and Bail. This is merely so wheres a deposit of smoney

ie regquived.  Furthermore, polices bonds are granted for

less serious offernces such as theft and

LR

AND T

AFICATION FOR BaTl

It ds necessary to recognise that a persorn formally charged
with & oriminal offence is not alwavs necessarily guilty

of bthe offence.  Becadse of this, it is necessary to have

orovisions in our system that allow a person to remain free
F

during the time that his is beilng decided in a

of law. To ds commorn krowledgs that the majority of

zirenty b

pereons thalt are sublie Lo arrest by law enfore

may everntually be

fouarmd guilty in the court

syatem. Mo sl percoentage of

e bhere s s cer

individuals where this will not b the case, ™

Bail din the oriminal administration therefore, is

#orecognised way of attempting to resolve the olash

bween bthe danger of the accused absconding and his right

prepare hi to subject him to punishment

before conviction, which may mnever eventuate.



14
dowin

The sole parpo

of ball is Lo provide a procedure whershy
a person under arrest or A custody awalting trial for a

criminal offence or o

srvid g bhe hesring of an appeal . may

e released pending determination of the case.2™

The justifi o oy prese el e

o Ball emphasises

the importance of the presumpltion of innocenoe.

G

principle in the law is that:

31l

an accussd person hbas a right to be released
o ail, where he ls nob vel convicted of the

offernce charged, or even where he s convicted

faat his s Mas been adiowrned for social

ingquiry, reports or obther further information

Yo e

Bail in Zambia, on the obther hand, is not & right of the
accused but, rather a matter of procedural privilege. The

Comnstitution of Zambia points ocult that & pesrson shall not be

deprived of his freedom except in certaln clrcumstano s h

i the e

uwtion of an Order of a court made to

AOLTE

thee Fulfilm

vhoof any obligati

L o hiam by law, 9

g for the purpo

crf brimging him before a couwrt in edxecu-

tion of the Order of & court.*®  Howe

e, the same chaplter
of the Laws of Zambia gilves an accused person his only
right, imter alia, the right to & trial within & reasonable

time,*® including his s

ic right to a fair hesring.*?



L) oof the Criminal schire Uode sta

"B operson, obher than a person accuse of muwrder

o s s age of the

at arny time or

procesdings admitted to bail ... if the

court thinks fit."

The wording makes it clear that Fail is

mot & right

Imspite of this, it is important to note that the right to

Bail is of valus Lo an acow

that

it ommphasis
it dis for the prosecution to show good reason why badl

should be withheld and not for the defence +to ol

foar

as & Tavour to which the accused is not prima facie

LIMPTION OF TNNOCENCE

Fr the time of the deci

o of the Folice to prosecute

throughout the time of the

wsed s trial and up to his

diction, the gquestion of his innocencs mecsssarily

AV LBEE,

Article 20(8){a) of the Constitution 2@ provides that:

"Every s5on who 1s charged with a criminal

of fernoes

wnw Bhall be presumed to be innocent

until he is provern or has ple guiliy.,”

Thies

5T L ST E

s of the matter surfaces in the event of

denial of bail to the accussd b it means confinement




before conviction. Since he is tegally inmocent until the
time of trial and conviction, it would appear appropriate

that the e free from any personal

&l

Limitation and that he net iz

rEtricted in anyway.

The fact that bail is not a

stitutional right under the

CRC ie incon

mt owith the philosophy hbe

il the Law of

Ll , whi

I

the oriminal jurisprudence that
gven a Telon is presumed innocent wuntil provern guilty.,

Tt would the

e s

that the hareh and unfavourabhle

gatment that accuseds are subjected to in prison while

tody dindicat

bhat "vou are guilty until FIETEI 6

. A

The Laws of Zambia ought therefore to provide a right to

bail with the exception of ~ta i

SR Ll o

AP ey

b

B0 o orimes punishable by death.

Im this Chapter, we have ende

sonibred to study the

Ll inm Zambia. Tt proposes to introduces the syaten of bhail as
will as to lend some credence to the philosophy of the Law of

Blaile.

Im Chapter Two, we shall examing the practices and rocedure of
K 2

i Tambia, the criteria wipor which Magistrates

thedir

ions on bail and aleo discuss the

awmorns for FPolice




FOOTNOTES FOR CHAFTER ONE

1. Stephen, J F A History of the Criminal Leaw of Engls

Vol. I (Hew York @ Burt Franklinm 1882) Fog 27

R

. Thid. Fo &54

Z. GSoonavala, R K A Treatise on the Law of Bails
(Bombay ¢ N M Tripathi Ltd 1948) fFg 1

i

4. Emmins, C J 8 " Approach to Criminal PFrocedure
(Great Britain @ Financial Training Fublications 1981)
Fg E14

K

& ~
wda

tion 123 of Chapter 160 of the Laws of Zambisz

b Imterview with Mr E M Mateyo, & former Officer-—in- Charge of
Lo ao Lentral Police Station on 4 fApril 1991

T Thich,

2., Carr, A F Griminal Frocedure in Magistrates' Courts
(Lomdorn @ Butterworths Frop 73

“. QOkonkwo, C 0 & Mclean, I Lases on_the Criminal Law,
FProcedure and Evidence of Nigerias

(London @ Sweet & Maxwell: Lagos @ African Universitios

Fryp 5 19641 Fg 79

1. Lord Hailsom of Marviebone Halsbury Laws of England
{Londorn @ Butterworths 1974) Vol. IT Fog 112

11. Mariarty, C C H Folice, Proceduwre and Administration
adth Ed (London @ Butterworibhs 1955 Fog 183

2. Perrine, G D Apdministration of Justice - Frinciples and
‘I‘.‘

st Fublishing Co. 1280)  Pg 1878

5. Richardson, 8 6§ & Williams, T H The Criminal Frocedurs
Code of Morthern Nigeria
(L.ondon @ Sw & Maxwell; Lagos & African Universities

Fress 1963

4. SBectiorn 15(1)(C) of Chapter 1 of the Laws of Zambia

1%, Dection L5010 of the Constitution of Zambia

O of Chapter I of the Laws of Zambis

£

17. Trebach, A 8 The Raticoning of Justice -~ Constitutional
Highte and the Criminal Process (Mew Jersey  Rutgers
Limiver 19&4)  FPg 169




oy

Chapter I of

Trebach, A &

orf

Zambiia,

Artiole

20



CHAFTER TWO : FRACTICE AND FROCEDURE OF BA&IL IN ZAMBIA

DURE ST &N

ACATION FOR BAIL TN & MABISTRATE &

bail applications are

in the Magistra Ceowrt

at a preliminary 2R LI . It

s besn stabed b

whiera  an

FrE SO hag not b

gramted bail or bond from a

Folice Station, he shall be bro strate’ s

fore & Magil

it as soon

it dism practicable.r 't for some reason or

the othsr a o

the Frosecution has

stated its

an accused person, they may ask for

e

soused peraon to be remanded in oo

tody . Tt is at

this point that the Magistrate may &

tH

his discretion

vl

o ot o grant bail iF an

appliss for it.

It has

b cved by the author that, in Zambia, the

majority of

coy nat apply for

custody . they srre dignorart of the law

arding their prei

1. Furthermore,

HIEEAw} imtirg

persons®, nor do

them, whether

to be bailed oub.

"son does &pply

for il to give reasons for

wmuch an

sing the reasons, the

F by the Court wl

ther or not they have

S S
Yy

to bail being granted. Although the granting

e mat

cf bail is alwavs

jlsmtbra

ard not the Police, the former will obviously be i b

i
¥



influsnced by the latter having or nobt having any

boicris .

wiu)

The reply from the Folice to the guestion of any objections

to the acous 1 the informstion

o baill anc

i the case docket will assist the

relating to the acou

Magistrate to detesrmins or not to grant bail.  Where

will be remanded in

s denied, the scoused ped

sgress Lo

ther hand, 1F the Ma

ady . O the o

grant bail, the issue thalt arises is what, 17 any, r

chwmd to ib.™

shipulcd be ath

TR

1 As rarely relsased on his own re

B aooused

are reguired. When the

anc therefore a suwresbty or suretld

that the surety iIs worbh the bhail sum

is ob

aet and that the person understands igation

of Reles

fy it owill bhen issue an

e e L&

[1€

T o that of

the o

NS

L Is]

GRITERIO

The Criminal Frocedurs Code,®™ the only law relating to Bail

not provide the oriteria upon which courts

i Zambia, do

g et

should base theilr decisions for determinir Wit

to granmt b Lo an A [y SOt . it simply provides for

noce of any such

prrocedural e bs for bail. The i

b

Lative prov

ot




with the much cherished liberty of arn individual. Tt is

therefore importsrnt that magistrates

e that

ciples bo help themn e

af justi asn well as the

take into account the inter

iy oof an individual.

oy esor guidance in the Code aforementioned

are ot

d to gramt baill to an

that magisbrate

0T .

charged wilth murder or bre:

L R

1 perso

held to bhe a non-

mere, agoravat Fosbilbery b

pailable offerncs in & Magilstrate s

r Driminal Fle

HMandbook? and Seo 1img

o’

The Magisteate

3

ing Evidence and Fractice in Criminal Cases,® are bthe two

rormal ly ow

that Zambian magistrates cpuddel ines

the

Handbook stat

when granting | 1o The Magistra

muast apply when determining any

crucial test that cour

baill applications, which is whelther or not the accussed

a Dowurt for teial. Im attempting

TOF

to answer this test, the courts must consider the followin
. %]

factors:

triad LMY

LA« e e bhe following

points will have to be considereds

mrature of the ot

arger

(idi the nature of evidenoce in

support of the oharges

LY the punishment likely to be



L if convicted

{iv) e 1ik

libhood of repetition

of the offer

and reld

of these fachors will the

WaEyY 1

discretion will be

& W .

1) The Mature of the Charoe

This fea

stor orefers to the seriousness oF gravity

of the accusation that an accused person f

fes

Telt that the more sericous the

the temptation to

e a dependant who

ism liakd

ive a long sentencse of im-

crment 1 convic

more incentive

seonod b orne facing

charge. Moreover, the more

smal ler is the

Justifiably be taken Lhher of the defendant

absconding or of his committing another

imilar offence. &t the

sxtremns, the

comparative triviality of the offerce may

&

itself, indicate that a remand in custody is

(RT R A fied, whatever the obher consider—



Howe

@y An Zambia, in practice, magistrates

have refused bto grant and justified

thedr o

cisions on the point afore

entioned;

that the more e

Tikely & felonm will a o . Furthermore,

magistrat differ in their definitions as

o what amounts to & serious offence., Some

il

Mave considered the riouwsness of any of-

fence to be dependant on the Lery from the

pubilic.  For e

aimprle, the case of attempt

ol arnt remand

1w serious enough to was

in custody.  Sone maglstrabes have nevert

I bail because the orime is not

CHyranmt

punishabile by death.

Although bail showld be withheld

crf feno LA o for

YT

tor deny bail even in minor off

sne Anstanc

in Support of the Charge

This factor means that th

the evidence

in support of the oharg the more readily

the courid ara in favouwr of granting bail. iy

Cronger the evidence, bhe

the obthsyr hand, the



the magi will be inclined

to grant bail.

There is much difficulty in the use of this

srmire whethe

to det

mot o ho o grant

bail because during the trial or the early

Magistrate is

gapecially whers

the anly evi

moryy which has vet to be L VETY W However,

the foregoing can oy apply in where

Tor pending sentence oF apmeal

rEsession of oF recelving

by stolen or i lawful 1y chtained, and

whare the ac

also in many

suisesci FrE s dn

has been apprehended whilst conmit

&

CELme ., T the ard Lhere

might be ‘strong’ evidence in support of the

anded to deny

abused by

Mave denied b

where the evidernce is “weak’, claiming that

evidence before them is 1) erough

to s conviction.

5

(i1

ishmert Lil

This factor loo at the severity of P isby-



wiiloh conviction will entail. Ties

Meavier the punis

ame-

mernt likely to

TP, ose Jee Do gure 't
mossd, bthe 1

e

s willing magistrate

o grant bail for fear thalt the accou

LR Y

might "dump” bail. For instance,
.| :

arnd other sexual offences

carrying the senternce of l1ife imprisonment

it convicted, agpistr

dernied baill because of

P

alty .

some maglstrates have o

looked the factor of severity of punishe-

in

b oupon conviction and have relsased

oy bail peer

v oharged with of fend

carvying substantially heavy s

attenpted murder, theft and

img. e what merits there

are for remanding an aooused |

rying & light sentencer Tor

B, AT ROLE chamrged with

information to & public of-

filocer and releasing on bail anothes

faoing & Frying & heavier

mtence., The edplanation for bthis

-
i

there ie no code of rules on bail and

e g boeo
@t wmLon 3

disc

i matter




(i)

Thes 1od

= 1 L hiood

of Fepstion of the Offence

This means

Witk @y

FrEs

A Magistrate will there

e m

barglary, thetl,

vh

4

Rbion o

that magistirale

gt feroe

awaiting

Fracwes b

ot

Ty wuch of-

ol sn

The Indeperndence sovd Reliabilibty of

ATl

ey i

f e

atbecd Iy &oous

5@ 1

cnasecd JRER PSS O e e i}

rrachiire

bty certain.

fore noh ea

o bail of an acoused

trial

F Y

s whille

dhimg btrial. Most dimportant-

Aarapbhle

Befors

fles [

Fulfill

brsad 1 esdd

2

it

o

et anod

Tater when

. bhe

el

b L ons

Lt gy LTERE tairn PR LFgery b rre

oM

el

[l

) g

Wil

L EMATTL

peraon is granted Hail by

wel  bor s

oy ever

I st with

reliabkle surety or sureties,
ideration of these indepernd-

e bl i olest

roining bail

LSS 4o

Vobe subisch for

the neo

Lty for such




the f momentionesd Ao bthe Magistrale Hargd-

at the couwrts or bthe magistrat

bt sy Lt

from o

aceoart

sfore granting

W bhere are

ot e

~atiorms, nob

Ffor, that

Frav e

~iom bhat relat

the orit

Lo grant bail

s in order o avert

Ariiu L CE G S S -2 o the socused Im certain

pralbalic may be S0 an

st & partiowular

ey bhe aocused p son bhat they may

VL ER AT the custom in pre-]

type of aoctiorn is normally cted from drate

e e

& Family whi cimooof the

@l oused FrE i & O fwmooriminal

cbobhees porob Lobhe accused

and/or from his

—defenders who may

s ly, o magle Macve oeried

for Pds oo Lrnbere For sxample, wh

R pT e

the acousaed person, onos rels

qfy wealed take bie own Life
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CHAFTER THREE 3 A CRITICAL ANALYSIS OF THE LAW ON SURETIES
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