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ln ordsy for cone Lo arpreciats the subject matter of this essay,

1t 18 desirable TO give arn eXplanation oI what i1ilegaliy

\l

obtained evidence iz and & briefr introducticn =2s to  the ways in

which such evidence is usualiy obtained.

lilegally obtained evidence is that evidence which is obtained
Irom an accused by a person in authority using means that would
be held out by any reasonable person to be repugnant to natural
jJusticely. It is important to note that by a perscn in authority.

we mean such persons as the rpolice or any superior person to the

{

accused in s giv%\lnstitution. fhere are basically TWo main wavs
in which such =vidence is usually obtainsd. It is mostly
obtained through coniessions and searches. We shall discuss each

one of them in detsiles.

1. confessions

By detiniticn. a contession is = statement by the accused in
which he admits committing an offence. or admite some Tact that
goeg to show he committed an otfenceZ. There are three rules to
bear in mind when considering the admissibility of a contession.

If = confession is “involuntary' . it is strictly inadmissible as

a matter ot law. if it infringes rules, a code oI rrocedure



dratted by fﬁe judges to guide the pclice while they question
suspects. 1t may be excluded in the discretion oi the court. The
last rule isg that it admission <ot and otherwise admissible
confession would operate against the accused unfairiy again it
may be sxcliuded in the discreticn ot the court. It is inevitable

at this point to look at these components separatelv;

a. the involuntariness rule
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obtained without any sort of inducement. i unless it is
‘voluntary’ . in the sense that it has not been obtained trom him
by fear o1 prejudice or hope oI advantage. eXercised or held out
by a person in authority or by cppressionsi. This statement means
that the accused should nct be intimidated or put in a state ot
tear when he is being interrogated by a perscn in authority.
This rule s duty 1is to guide police citicers in reiaticon to the
taking of statements vroviding for the administration ot a
caution at diirerent stages oI an interrogation. HNon-conformity
with the rule may rendsr answers and statements tisble to be
exciuded Irom evidence 1in subseguent oriminal proceeding  and

hesnee results to the guilty being trsed.

b The Judges rules.
The second rule that would render a confession inadmissible is it

it iniringes the Judge & rulesd. These rulies are designed to

ensurs that only answers and stabements which are voluntary are



admitted in svidence against their makers and to provide guidance
to police orrticere in the rperiormance o1 their duaties. As 3
result of these rules. the accused is rendered protscticn so tar
asg 1s reasonably possible against the danger of an unjust
conviction. The accused has a right not to have involuntary
contessions given in evidence against him and as an ofishoot ot
that right. he ocught to be yprotected by an exclusionary
discretion against the use in evidence against him of statements
obtained in circumstances in which he might have been unaware of.
or bullied out c¢i. his right o1 siience. this protection is
mainly exercised by the Judges. Although such a protection may
exist., it is a Tact that it would have come a3t a roint where the
possibility ot it being exercised is impossible. ‘that is to =ay.
it is reality that by the time the case reaches the court, damage
would have been done and ¢f course the guarantee that the Judges

will rule ftor the accused 1s on a balance of probabiiity.

<. Unfairness.

Where the admissibility of illegailly obtained evidence would be
uniair to the accused. the Jjudge, again has a discretion not to
admit such evidence. The term untairness here vrerhars means that
the accused was not gquestioned in the right manney and conviction

against him would be a miscarriagse of justiceb.




fhis is another way in which illegally obtained svidence can be
obtained. Ag a general rule, evidence lliegally obtained by way
or a s=arch ie admissible in Jambia. Again. the judge will only
admit such evidence which is relevant to the issue. 1t it ise
relevant. it is admissible = the court is not concerned with
how the evidence was obtaine “ut 1t is important at this point
to consider the issue of “planting evidence' . Since the court
will admit illegal evidence no matter how that evidence was
oktained as long as it is relevant to the issue at hand. it would
be uniair to the accused in situations where evidence was planted
80 ag to pin  the accused to  the crime. Admissibility ot such
—
evidence raises a question whether society beneiits because the
manner in whic guch evidence is admitted intringes ths
constitutional rights 01 the individuals who make up the society.
under the law cf the land 1=, the constitution ot Zambia.it
amounts to contravening one' s righte under article 191} T
zearch his person cr property withocut his consent. The article
states that:
12 "Emcept with his own consent. no person shall be
subject to the search of his person or his property or
the entry by others on his premises.’ 6

This constitutional rule however does not applywhere there is a
properly issued search warrant by any competent magistrate or
Judge .

it is important to understand what etfec?ﬁ'the admission of



illegally obtained evidence has on members of society and the
response ot the society to the admission ot such evidence. We
shall look at the problem of admitting such evidence. We have
already seen that illegally obtained evidence can be obtained
through c¢ontessions and illegal seizure and searches. in
reference to confessions. Clark” has observed that:

"The technigue of eliciting contessions inevitably ieads

to untairness and abuse or other rights. The person

accuged is helpless in the power of the state and that

power unrestrained corrupts Jjustice.”

Courts seem to be aware ot the danger of admitting such evidence.

Justice Charles
gaid that the basis upon which evidence <of an incriminating
nature 1s exciuded is=:

Y.L ..because ot the danger which induced contessions cor
admissions present to the innocent and the cue
administraticn of justice. 9

Protessor Wigmore went on to point out the danger as saying:

“The real obbection 18 that any syvstem of administratiorn
which rermits the crosecution to brust habitually to
compulsory seliy suiier moerallyv therebv. 'fThe inclination
develops to rejﬂ( mainliy upon suchyevidence and to be

:) satigilecd with 'an extract answer§(begets a torgettulness
of the jJust ilimitatiopns ol that power. The simple and
peacetul process of questioning breeds readiness to report
A buliying and physical iorce and torture. i1t there is a
right to the expected answer. that is to a contession of
guilty. 7Thus the legitimate use grows into the unJjust
abuse, ultimately the innocent are Jjeopardised by the
encroachment of a bad system. 10

Two interes@?aiways arise and needg to be reconciied, ie the
~
interest ¢t the citizen to be protected from illegal or irregular

invasions of his rights and liberties by the authorities and the



interest ofqthe state to secure that evidence bearing upon the
commission of a crime and necessary to enable Jjustice to be done

shall be withheid from courts on formal or technical ground.

There is & general ruleothat all evidence which is relevant
admissibie and that (E§ was obtained illegally is immaterial.
This is the English rule as applied in the decision ot Kuruma S/0

ot )

~“which stated that:

"Bvidence illegally obtained is admissible so long as it
is relevant to the matter in issue”

'he social obisctives of such =& rule is based on the assumption
that 51ncer@bdect1ves oI any saciety i1s the prevention o1 orie
and the sgateguarding of its citizens. it iz argused that this
objective can hest be achieved where the isw gives the police
relatively tree rein to apprehend criminals and collsct the
e, |
evidence necessary to convicqézvft all costfax matter how the
AN
evidence was obtained it 1i1s admissible as long as it is rslevant

te the issue.

the admission ot illsgally cbtained evidence has ai&aﬂ%ﬂt’d}fects

gg//members ol  the society whose satety and intervests it is

suppossd tu sarsguard. This 18 slesy when one considers what
CconSeqguences such  adinlssion can  have o rarticular grouprs o1

veople in society., tor instancs, on the uneducatsd and powsrless.
ihe worst efiect of illegallv obtained evidernce can be fteit ii

nad th

o
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the poesition of the uneducated. the powsrlisss

is
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underecrivileged is considered. in this context the ruls Ltrn the

%,
=

case ot B
validity. In this case the United States Supreme Court held that
the depeéndant s coniession was inadmissable on the ground that he
was not appg%ised ot his right to counsel nor was his privilege
against selt-incrimination protected in any manner. The court
laid down the procedural rights which a suspect is entitled to
before and during interrogation. in giving Judgement in this
case, Chietr Justice Warren pointed out that:14

"The prosecution may not use statements, whether
exculpatory or inculpatory stemming from custodial
interrogation of the Lefendant unless it demonstrates the
use oi procedural safeguards etftective to secure the
rrivilege against seti-incrimination.”

All these cases emph351seé’ and meanﬁ/that everyone must be made
aware oi his fbeiore interrogation to ensure that there is
Justice. Thigfkase abo¥el™as aime t protecting the poor, the

ignorant and tt,wdistortedyf<&h§txﬁhe government must not take

advantage ot these groupe o1 people. As Clarke has written:15
“it Justice 12 our concern how can Miranda be wrong’
Educated people, aware oi their rights know they do not
have tc answer questions. They know they are entitled
to counsel. bxperienced criminals, gang members and
matioso alsc know these things. Common sense will tell
a rational and reasonably intelliigent person that if he
chooses not to talk. no one is likely to force him,
even if he dces not know his rights. The rich have
lawyere. The police know they will call lawyers and

do not often trv to interrogate poweriul or wealthy
recple because their rights will be vindicated.’

Thus the oniv person whom the police can 1i1llegalily »tract
ed in ths

avidence from are in wmost  cazss  the undsrrrivils

b

Y]

gociety. it 18 this problemn that the investigative gutheoritises.
the cullcs in particular have overlocksd. The andesrvrivilsged

make up s
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large part oif scciesty hence alwaye ars in =2 position to assist

(n

the police where s crime has been committed. Hut the rolice have
taken advantzse oif the poverty ot Lusss vecrpils who do not ssem to
matter 1in society that they have, during their investigations
Fonse  osutsids their *urlclldu*;g) andc broge/¢the most tmportant

rules

whether these arguments are Jjustifiable or not the oublic
reputation ot the police is likelv to decline whers there iz =
general inclusicon of illegally cbtained evidence. A decline in
the police public relationshir is more detrimental than the mere

exclusion of illegally obtained evidenca{/ in that the police
would face more diifficultiez in the reporting o1 crime since the
rolice are wed-active and zs rpointed cut alrsady rely on the
rublic to rerort crime. it was contended E”A&nLil sh courts thst:

“The wrong doing policeman should not be runishsd b

iy exo Ot 01 woe which inoures only the

=RoelusS10on ot &I
cubrlic at larg the oollceman., but by the
F= v ;

4

rursult o1 otl
I 2ther words, direct remediesg against the rolice will deter the
roliceman aAthan the exciusion 01 the evidence. American courts
adhere fairly rigidly to the doctrine of exclusgion o2t the
"fruits of the poisoned tree”, and by way of contrg}t with the

English courts. zké/stress the disgciplining of the rpolice as the

motivation of the exciusioni7y ruale. The decision in the
Amsrican case ot established th avidencs

secured threough an illegal sesarch and seizure is 1nadmisgsible in




a2 criminal prosecution. The obkiective of such =& rule is the
rrotection o©if the citizen, especizally the innocent against

unwarranted wrongtul interference Ly overzesalous police.

=

\
it is 1mpocrtant tc note that something has regards to the manner

it which invastigaticone ars carrised cut. ‘the ruless that regulsts

the manneyr in which investigations should be carried sare thers
and leariy sst out. Police officers and wther investigation

officers in various institutions are aware of the rights oif the
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following the rulss but they
U?
T these rules and stili went away

)

azcuged and the consequences of

have repeatedly gone agairy

vt
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without any runishment. It is important at this pocint to ask
urseives why this is happrening. 1t 12 of no dispute that the
G—W

zconemic status ¢f the country has played a very big role in the
apathy in the pocliice IfTorce and other institutions. The
unaftfordable standard ot living has put these institutions in a

grave situstion where cne would preier tTo extrasct iniormation  in
w

any way hie tesls liks than wazszts time tollowing procsdurss which
.
woulad not even  earn him 8ny pecuniary advantage. rn the other

and womsn and
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ttand. by virtuy

dealing with the society. with hagh

discivline. bvidence should tis TNV:37éXtracted in ths right
manney so that criminais wiil not have an opening when the matter
is  brought to cocurt. To ensure that such cofficers ses= the

cruciality of this rart of evidence, punishment must ke
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installed in any cificer whosze svidence is regd
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was grossily extracted illiegailiv. Ihie is & matter for the ccocurt

cted because it
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to decide how grogg the--swt¥iction wase atter hearing all the
evidence Irom both sides. It that is implemented snd coditied in

tatutes, the right of an
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the constitution or any relevant
crdinary citizen will certainly be protected and criminais wili

not have protection by the courte.
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CHAPTEE THREE

THE ADMISSIBILITY OF ILLEGAI. OBTAINED EVIDENCE

We have obhserved 1in the previous chapter how this tvepe nr
evidence cocame to  be accepted bhoth in 4é;g}ish and the Zambian
systems  and rejected in the American courts. Thie chapter shaili

dimcnuss how  snch evidence 18 applied 1n three jurisdictions

3

n

refppecTive v

‘a1 THE_AMERICAN SYSTEM

1 CONFESSTONS

American counrts do not admit anvo hmtarvy confessions nn the
gromind ot deniai of due process -t i=w.
sonmrciing o Jdones:
tme process of law 1@ actnaily the hasis for the
e¥oijnsion 07 #2eiT INTrImInAaTIng BETatement s made
by peranns 1n The omires o1 poiilcse custodiad
INTErrngationn where certaln sTandsyds are not

momp b 1o Wit

Tha american evaten 1n thR18  ~cAase has o made  thie o

B
i
3

mMTringement of Thne  right o7 due  pracess oT 1AW a8 Drovidend o

rhe emET I rution

Dy s (Eene ST mamithing tacte slecovevas 1y congSeamancs ot
INAMNI=@INIe FONTERSTON . AMeTIOaT COUPTE AARETE STTFOT 1Y T Tt e

AT Ty e T The Trvayta ST the poyeansd Tyes arct A et =mcdm b

Svel SV IAeTIcs P BuindbRes v RICHMONIDYS D Justicoe Fr’»m‘zﬁn"rér Oy e

The TtTotlowing oommant s
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MTo aevidencs aT contaasiong which are invoiantary
that 18 the ﬁrmdnhr OT COEeTTTon . eITReY DRVSIoA )
pevoholingical cannot gtancd beosuss the method nsed
o extract Them oTTered AR Underiving principle 1in
s dlviminal Law., R

v JTLLEGATL SEARCH AND SETAURR

QST e Sonvte oo not omit evidance ohtainad T hyrotgh
unCenETITHTtIoTAal means. this apriies To o evidence ThArowgh 1 iiessd

cogrohes s @81 TRTes tn Mape Y tthiad. the =syvidencs ST obhecanes

hooEs 83Nt PICTHYEE WA hield TO RE INEAmISSIRi e ReEnAse 1T was
ST s v iagnt b The 1w 1IN AmEYIos A res T DyaTtact tiha
TYIYEoE AT CITImEens Tram OTTICIONns And OVEYTEs oS BSsTiceles 0T
T ok s Tt oL TEN SR Ve . rthe  coneTitution provides S TR E ok I sh L ot
LeOnls  AgRINnST VNTEASCTAN e BesTon arnd =el1ture unaer T he
sresvchnsnt, To ths oomeritntionh. iy Weaeske Yy Hes, the ~omrt halod
That vaper® =e17ed without 3 =2earch  warrant in The  home T The
gomnged wers noT asqdmiesibhile ) The mxin 1zcue was the 1lisggiity

AT The  Eearvcon oand the  Tasot That 3T COTITTAETY T ThHe
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AVICTHEY Was= ot acdmiTred Hhw the ooitrT Pecsineae 5 SEerTSeATT manor b

TN

AR s1aIing The =oidreyr S pavade Tor etewrh o= iongtime  aeerrT TR ot
1nduced the acoused to iose the exercise «T hise Ttres wi tbG«'\:e.u

vointad ot toe that:

At kngligh law. conrtesgions are oniv admissibie

in A criminail case 17 they are proved to nave

heen voiuntary in the senee that thev were not
obhrtained by fTear ot pre’iundice or RODeE T

advantade eavernige ov hetd ont by anv ant done

by the detendant 1T a1t BooonmTivmed by o The Tandins

1
St praperty wiltl bhe asdmitted . R
oA iniosd

Akenar

In this respenst tTheraTore the L Aaw 1ﬁ(%§§Taﬁd TR TS S2AMe s 17
t

17 Pi eSSl H

EARE1 baw, Svicisrnos Chtainacd thrangh

THiegal Sesron Aandg S831RUre 12 Aadmissibhie 1n COUTT S it nss Tto he

. in the caes AT Rurums 5.0 Kapin

Ahe  wueesnd. evidence  wag obtained  1liegaiiv  and it was

conciucdsd that it  evidence is relevant it iz admiseibis

notwithetanding pow 3T ig obtsined. tn thie case.  ovd & ddar

2t ey Tyt

in thesy lovdshic 2 opinion the test to ba apolied

1 considering whether avidence 18 admissibte 1o
whsther 14 1@ reisvant to the matters 1pn 1ssne . bt

1T o1E. 1T o1s Aadmiesitie and The Ccourt s mOT coancerned
wirth how the =videncs was obhtxinad. o
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Lord dustloy Crompton also said that s

Tt matters not how vou get 1t Lf vou gteal it sven.
1t would he admigsibis in evidero

tn  Lambia the general rule iz that =all asvidence 1iiegslly

obtained 1= admissible as iong as 1t 1= relevant to the rTacte iv

izsus . It such svidence is irrelsvant., it will not be sdmitted
bv the courtsll. in order for us to adeguately understand how

this evidence is treated by the Sambian courts. we shall discuse
it 1in relation to the two wave it 1s obtained namely; through

confession and illegal searches.

For =z contession to ke asdmitted. it has to be obtained from the

accuzsed voluntariiv Charies J. ladd down the law in -Zambiz whe:r
he ztated in Muwows v The Pecpleld, that:

riminating statement made by an accused

eraary to a person 1o authority ie not admisesible
i evidence uniesg 1t 1= proved hevond

» o -

i
- —
sazonable doubt te have besn made by him
voluntarity. 14
Jugtice tCharies  laid  down grounds  uron  which inveoluntary
coniessions have been excluded in Zambia in the case ot Sondo V

E.15 In that case he said;

"Uontessions are condemned from the point of
view that the technigues 01 eliciting them
inevitably leads tc unfairness and sbuse
of other rights and that the rise ci
zonfegsicn encourages the police to carry
out shoddy investigations. "1c

I
ot
h
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Lt is imrcrtant at thie point to menticn that the
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CONTESFHION 1IN JQuesTIom

it e oaiso Jwportant to discenss what havpens  1n CONSSAUENCSE AT
inadmissible conteggion. in  Zamhian iaw. evidence discovered in

conssanancs 0T inadmisgible contession e admissibis In the

case ot MULWANDA ¥ THE PEOPTE . 17 g%HMN {2 20 mata Lnats
rar daw., folicowing the iaw ot Ziand., oo
NOT NecesSATI IV rendar Inadmiesihilie evidencs
nnooverad In oan 1ilegal tashiion T8
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s Immlies TRAaT eVIdancs A1 a00veren In consegusnce ot an

vidlegsy comtaEesclon 1e "3t Lambhian lxw gomissibie

11 PV gRGeAL akARTH
tmn ambaiz. avidence  obtairned froam o oan 1liegal =mearch e
admissinie oniv 1T 1T 1&E retevant to tThe matrer in 7a8ie t Ty

LIoWANTSD ¢ THE FREORTRIS. Silungwe (1.0 . HEID that:

The evidence a1 sasarch and 2&100ve oT THS
surrency 1n the present caes = lthongh haged
NLON ITregintiar 2eAYah WATYANT WAS ri1gnt i
acdmitted by the trial conrt bhecznees that
eVIdence was a8 reievant Tact i
by ONCT S O
fr =masme rhs Wngijol osano the Jamboan coarrte have 5 osimiiar
WAV OT Treativg 1iiegal iy ahralinen evidencs, Ve
AdmiE=iba iy hy ot Tha s svidence by thes two svetems 12 nased on
THe tact That 17 18 A TaoT qxny{ha awAaYy Wwith The Ji1#Eeiihan

yToTaimy b v rthe othey hand., american law cdoss Aot acdnon

snuch evidence since the inadmisgdbhile conTession has ITITr IS
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it 1g alsgo important to strese that

T odmerica. rights of an individual as regawgr;h; right to
p] orarvany dig¥paramount hence enghrined int ne constitution, in

]

'&f;w Zambhis sithongh snch A right 12 enshyainad 1n - “

Vs

- ~opetiturion, several evoseptionsg have bheen oreated That gives
Tower TO i1nvesgstigation anthorities To enter and sesaron
rremizes without being gaid to have intringed rights -1 2n

individuaal .

it iz in this vein that
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investigation authorities in
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This Chapter will address itselt +tc the institutions that deal
with 1nvestigations 1in Zambia. the +<Chapter will specialiv
address itselt to the Anti-Ccrruption ‘ommisesicn. the brug
Enrtorcement tUommission and the Zambia Folice. 'the chapter shalil
further endeavour to discuss the modes ot investigations of the
three institutions and how they are associated to the concept ot
tilegally cbtained evidence. in the first instance. we shall

discuss the Anti-Corruption Lommission

The aAnti-Jorruption Commission started its operatione on  17th
becember., 1982. The law against corruption was enacted earlier
on Z4th oseptember. 1980. The main reason for +the establishment
01 this institution was simply To react to the increasing crimes
oI  corruption in the country. the government thought it
inevitablie to establish independent institution to deal with the
rressing mattersg ot corruprtion. o Z4dth ceptember, 1980, there

wa8S an AcCt ol arilament which enacted the law against corruption

and establishsd the institutic LoOo. the institution became
operational on l7th becember. iv9s. the main objectives ot the
ingtitution were inter =alia to  combat corrurtion and  to

strengthen laws against corruaption. Ancther maln concern 0T the

Lvemmission was rreventicn ot the crime ot corruption. The
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LemmleEsion was to be governed by the Uorrupt Practices Act 1980

ne of the privileges that the Ucmmission hace ig that of carrying
out investigaticon on malpractices by any member of the public.

.

m

Before investigations are conducted. there asre certain procedure
that an otfificer or the Commission has to toliow. But beitore we

discuse the procedure. it is impocrtant to menticon here +that the

s lommission can receive information in three ways, nameliy;: irom

&Vﬁ members of the public who came to report a perscn on alleged or

=

the Commission o a crime or corraption. The Commission can alsc

recelve intormation from memberes of the public through neotes and

nce a crime has been revorted through any of the ways menticned
above, the procedure is that. it must be entered into a form
called the Anti—-lorruption Ucmmission Uomplaint PForm. 7This form
contains the name 01 the Uomplainant, the date the Complainant
wag lodged. the time. his address. occupation. telerhone number.,
naticnality, passport or national registration card number and
the method the complaint was made. This is to ensure that the

Complainant, in case his report is made with malice. is cautioned

Sr summoned  when necessary. atter entering the intormation. the
Utticer in Jharge veriries the intormation. li the evidence is
wverwheliming, the dJommissionsr grants authority in terms of

section 1lii) (a’ of the Lorrupt bFractices Act to investigate.
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the bection reads as follows:

L authorise do ncoct authorise oificers of the Anti-

Corrurtion Uommission to mvestigate the compliaint.’
"his authorisation is containsd in part B of the torm. bart O
containg the action taken. it indicates whether investigations

have beern zuthorised or not.

in instances where intormation is received of a crime about to be

committed, 8 warrant 183 gought immediately Ifrom any competent

o

magistrate. lhe seeking of a warrant iz aimed at deteating the

iy

breach ot a constitutional right of an individual. Urticers ot

fo

the{égmmission are strongly urged to obtain a search warrant even
in instances where there is a strong beliei that a crime is being
committed in a premicses. lf an crticer belisves that the suspect

wilil figve left by thie Time he obtained a warrant. he 18 advised

£2  raiege the matitsr on radio requesting any cotticer to cbtain a
warrant i1mmediateiv. JITicers oI thecgggmlsalon are ot aliowed
ts  enter one = vremises without a warrant. This requirement

nowever, may be regarded to be 1neifective because an ofticer
cannot make an arrest without a warrant. lt a crime is being
committed 1in a premises and an oificer has no warrant To enter,
by the time 2 warrant is obtained., the crime would have been
committed and investigations would be hazardous it started. it
ig right to assume then that ctticers do not rpocsess adequate

powers te combat crime since most important power viz power to
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enter vremises where it is necessary is denied trom them. It 1

(]

o

however important to note that the éommissicn was established
with relatively wide powers to investigate and prosecute cases ot
corruption. this was to replace the seemingly inettfective

rrovigicne ot the Penal t‘ode which deslt with corrurtion and the

[t

breservation oi Corruption ict  1¥1le o0i the United Kingdom
inherited trom the <olonial government. 1t is the vowsrs the
égmmission has been conierred with that is the subject o our

discussion.

-

Ag we have already sgeen above. the,@ommission has power to carry

out investigations which necessarily folliows that thev can enter
rremises where it is necesgsary. since corruption according to
Scott is derined as "wilful fallure to act in accordance with
tormal duties of a public role,” or simply maladministration. it
1s inevitable that instances where talse reports are given to the
é;mmission are sxrected. In these instances. the otficer of the
ggmmission 18 more likelv to act contrary Lo  the regquirements
which leads to  oJustice. lFersonal judgment by zn ofticey as to
have reasconablie susriclon that a crime 1s about or is being

raated., In such instancss. the ctticer is likely

]

sommitted iz o4

(

tc 1nduce the suspect To say Something that would implicate him
such =evidence isg illegal but ot course the LZambian courts will
admit 1t izt 1t 13 relevant to the issue at hand. At that point.

the rights of an individual will have been intringed by thse
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rossibility that the courts would uze 1te discretion to  admit

zuch  evidence or not. it 18 a watter or rtact which could rall

e

either way.

The authorities have not been trequently challenged cver the
vears because 1t  seems that only a certain class ot reople who
are aware ©f their rights have been involved in the acts ot
corruption. The average Zambian 18 unaware ot his
congtituticonal or legal rights. This point was raised by one

parliamentarian during the debate on the Corruption Act Hiti:

izg! what about veassants whe mi1zght ke arrested
unjustiriablyy Yhev doe not Enow their rights to
sompengation. Yhey will just be tortured tor nothing.
They wili Just be told to 20 pack home and vet might hesve
been detained for more than twe weskes on mere susricion -

all this zor ricot Enowing their rights. Al 2 peassant wil)

ke concsrned with is that he is tree. 4
The levels o1 1111ter%§g) in lambla has contributed vervy much in
the spread ot ignorance of both the constitution and the Corrupt
Fractice Act. the Act 1s written in English and very tew
Zambians are competent in Engliish. Even those who are sompetent
in knglish have dirriculty in comprehending legal language with
ite archaizc terminclogies. complex  sentence structures and
Specialiged vocabulary. thie 1includes the officer of the
g;gmles on oand cther investigation authorities. lgnorance in the
interpretation ot the iaw would lesad to i1lilegsd acts., in  this

TRE

1]

- iilegsl investigations and ts this sttect. ther

b

-8 4L

It

{
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several instances the @Commission has been accused o intringing

one g rights althnough not reporied in oourts of  Law.

in crder to =ouirv 1te corticere with adeouste bpnowl

( I

dge th

(3

égmmlau on has  persistently  carried out | induction  courses st
N

which oIitfs are taught and refrsshed wth waye of carrving out

]

Fus
“

n

|.4

legai 1nvest1gat1?g( ULIicers who act ultra-vires the Act sre

disc

el

iviined acoording to the rrovieicons in  the Act. such
nstances occur when something contrary to  the purpose oI the
search haprens. thise iz regarded as abuse ot otfice and

runishment would be inflicted uwpon an otticer accordingly.

it is argued however. that the implementation of the Act is
likely to be rendered difticuit by ractors such as8: the non-
availsbility ot adeguate human. rinancial snd vhysical resources

necessarv 1o eniorce the ilaw. Lack oI manpower 1is the most vital

w

eroblem kecauss this would lsad to inadeauats investigations. in
thiie case. 1t 18 ot the olirticers that sulzer but the suspects

and the public a3t large. Lthe susrect surtsrs in the senee that

/
the ofricers willi have too many cases that he would Just be .
M
interested to extract evidence than serving the rublic. As &

result, 1liegal means o1 extracting evidence is bound Lo increase
rutting a burden on the courts. But thisg is not what the
dgmm'351on is aimed st achieving. ‘thereliore. there i1s need ifor

mere tunding., more human resources and incentiig’otherwise'the



rurpose of Yhich the Act was aimed at will rail because many

malpractice within the Q;;m1581on would increase.

The bLrug Enforcement Uommission was established in 1989 by and
ACct 01 fFariiament. 1The duties 01 the commission were at
incerticon. governsd by sStatutcry instrument No. 87 of 198Y which

was iater supplemented by Act No. 27 o> 19vZ.  fhis new Act wae

i

imed at introducing stitter sritenssse  and renalties tor

crIenders. 1Tt was also put into place to revise the law relating

)

to  Marcotic drugs and to incorporsat internaticnal conventions

governing ticit drugs. The é;;m1591on's objectives was to

eradicate and prevent abuse ot drugs in Zambia.

Basicailiy. the Tunctions ot the (;;mmlssion are contained in

statutcory instrument bHo. 51 of 1994. These are:

(1) to collect and disseminate intormation on Narcotic drugs,

|98

viz to raceive and investigate any complaint of alleged or
suspected breach 0r this Act and prosecuts.

111 ts addrese and advises government ministrises and
departments, public bodies, companie= institutions.
statutory bodies and corvorations on ways and means ot
Preventing activities o1 drugs and suggest measures,
procedures or methods of work compatible with proper

rericrmance oi duties which would reduce activities oz



(S

dang%rous drugs.
{111 to disseminate intormation to sducate the rublic on the
evils 0 abusing drugs and the erIrect oz dealing on
rroperty acquired trom drug tratficking and
(1v) to  enlist public support against drugs and work?/ in

N
. . . .. L - . . . . ¥
conjunction with similar authorities cutgide Zambia. /E;t this

regearch 1is net aimed at delving into details regarding the

operationg ot the commission generally but will only limit itself

to the commission = modes ot investigations vie-a-vie 1llegaily

sbtained evidence.

The methode by which this inetitution caryry out its investigatioqf

18 not dirrerent Irom the Anti-Corruption Lcommission. ‘the Drug

Entorcement Commission basically receive ot alleged commission of
/’-7
crime under the Act in three ways viz in rerson, by

et msage,
i
T Yy

letter and

TUE telerhone. vnce  intormation is  received ofyaifleged

commisSsion oI crime under the Act, the oificers or special agents

begin investigaticns. sSpecial agents in this case 7% detined in

g/ 0o the statutory lnstrument No. 51 o 1994 s
g/ ".... suzh rerscns who ars srpointed by the ocmmissioner as
may be necessary ror the periormance oif the tunctions ot
the commissicn.”
lt the =svidence that theses agents tind ie overwheiming., then

il

rrosecution 18 commenced. It 1

U]

important to  stress here that

drug entorsesmsnt involves tangibog

th

avidencs and thi

s

0
()]

=vidence ha
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ts  be in the rossession of the victim to be regarded as the best
evidence. * i1t is in this seauence that we have to coneider the
danger o0 pianting the eviden o, it 18 easyv in  the drug
tratricking world Lo trap a suspsct by planting drugs  in his
Fremises  £0 that the task o1 1nvestigating becomes easier. thie
danger haunts many susrpected persons  dealing in  drugs because
their constitutional rights are iniringed when such a thing

haprpens while the officer in charge of the investigations is

heavily protected under +the Act. §§;;;§M;cceptance ol every

evidence as long as it is relevant to the facts in issue is bound
C
. . - . |
to encourage iaxity in the 1nst1tutlog%§§n—that the CONEC1oUsSNess
<
ot the otficers to operate in such a way as to serve the sccisty

would diminish but instead they would carry out their duties with
malice against ths susrect which iz contrary to the scope of
their dutiec. Az esrlier stated. the reputation o the

commiseion ie likely to suttfer whers thers is a general inclusion
ci 1ilegally obtained evidence. Theretore, 1t is important that
the (commission keers ite relsationshiv with the members of the
rublic scund bhecause 1t ig aiso a Bpﬂ—actlve entity anda reiﬂ on
the pvublic to revort orime. 1t isg. on the other hand. zn
advantage to the {commission that such evidence will be admitted
but on the other hand. an individual s rights have been

A

intringed. in such instances, where:&ﬁé’members ot the public

become aware of the =svils ot the(?g;mission ite name is dented

5

and 1t would automatically lose public supports it so much desireg
¥

\9

iy

|92 = [ .
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Another issues which needs discuseicn ie the issue rertaining to

the powers ¢r the ofricers o The & NisSsSi1on. in addition to the

]

rowers  ocontserred upon the otticers., thesyvy  ars also vested with

L

several privileges. wuUver~brotection oI the oIricers is likelyv teo
l2ad them to become overzealous in the carrving cut their Autise.

Por  1nstance., Bgiu QL  the pParcotic Drugs  anc evohoTroplo

g2 &£ Bpeciat agent shall not he regarded a= an acocomplice 1w
any court proceedings while the sprecial agents is carvying
out duties 1n an under Ccover capscity
wWhat =z special agent is  haes alreasdy been explained above. This

section implies that an agent can even g0 to an extent of

rurchasing and supplying druges so that those whe are involved in

the businessz can be identiified and arre=ted. He can even act as

a Iriend in the business to the suspect. and lzad him and
i

encourage him in the business =20 that he 1is rTound in possession

ot dangersue druge.  This secticon nsede to be re-swamined because

sanpotage 1s more likeliv to occur in certain instances. uUn the
P ss e —

t

ather hand thhe 182 contrary Lo the  constitutional right  of

privacy where ope gets 3 Trap To an extent of planting evidence

secuted. There ars seversl inatancesrﬁhe
ég;m1361on has been accused oI tampering with an individual =
tundamental rights. This ie becsuse this secticn and the
>
imvestigation therecr which lead to obtaining 1llegal evidence.
L
Therefore. there is need to reduce the immunities of the otficers

20 that rights of individuals can bhe v

W

srected and =0 that the

Sk a0 B G e >
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«:

congritutional  provigions vevtaining  to huaman rights -~ ke

o
s

Termed A8 rundaments’ TO =aor eTy

-

But while we would like to ges the CZ;;misel»q running its

aitaire in a manner we gesire, 1t 1s important to note that thie

e ’
18 a  govermnment instituticon and like any other inetitution of
government 1t races i1nadegquate funding. This rroblem has denieq

the (E:mmission gﬁ' vital machinery incidental +to the nsture ot

thelir duties. fhere are so many devices which sre important ro
//

rhe Scarvving ot of the (commission = invegtigation tha

-

ot

are not

s
avallahie the fommission has however tried To compensare T

tazir r thess devicas by endesveuring to sapioy skiti=sd manoower

T dipioms hotders. hoiasers o university degﬁr-e;{ar;u evan Thoie
Loy

coezasstng highay

ng  suth  me  mas

l ti et {
(;Eﬁ;qﬂﬂttf+%4 Lﬂram e s in charge ~T atl tecstinicai 1ssnes.
4}.

I wddition o eneloving only skilled manvower in srecisl Autiee

-

gibﬁ

the {ommizs=ion  also conducte retresher training programs  whers

o
. < + - N N
new methods  of investigation sre taught. The @gommissicon ales

works 1n condunction with institutions o  the ssme natrure in

sther  Tountriss and shares  idess =as ty beow rest  they  oan

o)}

eradicate and prevent drug abuse in  their regpective countries
= (Tmmlaw 1o has  zlso  got suepert Tyom  Aaon-governmentaol
orZanligartions such az lnited Mationzs bevelospment  Erodect iR

«JL—LJ\

e & vandey Finanocizl mesve

o
e
o]
A
fs
+

Lo heln the C:;mmlﬁﬁlﬁn

1t 1te operations It 12 thevrefore = zoal nt thege OTEAnTAATIONS



</
rhnt thse %pevatiﬁn ig not onily the aspprehension of oftendsrs
which 12 needed. but  3justice must prevaid auring inveztigarions
frat e Bo ozay . nstances of obtsining evidence 1llegaily muast ke

et

unhesard of bhecause the kﬁmm1581ﬁn 18 not gervin” iteelT it The

T " o LN S S S -
T . s o (R B

argest investigative instituticn in

b

and

the coountry and }z” governed by the police Act CAF 133, of the

tawe 2t Lambiz. The rolice endeaveugé to entorocse  the law by
_ OtC ez, J
combating crime through arrests and taking such viesrms to conrre

Tt law through the Attorney Geneval. In trving to arrive st an

arresrT ., the police msy vequ 17"‘:&( To osYyrvy our investigationeg 1n
-

ra& avoested  to gabide (}%’jthé requiremente ot the

Q}_]-‘!—: Act . the congtituatinmn, the Trimins ! Praocedure ~ode and The

tj: = 'L;e o tha andamental o

Wbyt thasr

i

i,'.t 'T“

1Y

radivicdaal

L
T~

The country = kepublican oonstitution  hae

s bill o1 righrs v
articiszs 13 o i8 in which civi L righte and libesrties  sre

guarant:ea.‘<§he COuUntry 18 aiso a member state oI The M4 =mna
skl ag such  Lambia subscribes To  the Luds ”N_:EkuiurdtlJn o1

ﬁLman ﬂgights charter which declares that every person 1is bhorr

with inalisnable right to  life, liberty snd privacy of Troperty
Ir'\};w—s
and the Arrican Ige*ﬁﬁm drtPP/VHl ' oalisn decliares the same

Hut in osur digcussicn ot the volics we will neot go Ljig;taiie ot



3
. ) - [ .
Tte oreraticonse generaily. we will ocontine ocureselves to ¢

branch oI i1nvestigations

o

Loiryea anvegtigstions 26/‘Qovgrned by .14 ot the Jambia Pl ime

Aot e =ection authorises police ofticers.

A1tk v owrhhiont s wasrrant to o antay 5t s bour ot theae o

ST mAght oAany piace 11N Which he has reasonabe SronnaE To
mepest that »lisgs! drinking or gambiing 18 taking placse

Ars=ninrte oy disorderiy cohasrascters are resorting A

‘M1z g=ction ig given more Tovrce by Section 19(1) oaf the CRiTLE

ihe police Wlli normaily enter premises 1n three ciroumsrances:
i They will enter/d/gremisee in ingtances where theay have
iniormation 0 what i1g contained @n the premises. in thie

Tag

O

- 3 warrant 1g uot necessary 1t the thing is actualiv

L1 ey will snter 1n instances where a suspect who 18 being
ofaged eNTers premt ses and htoes It thag csse Too T he

Wr il sartey without =z warrant

1113 Uhev Wil enter where a8 warrant nss heen 1o-ued bvos

somostant gmzgistrats
Ly Thae sxze  The magistrate has Lo be convincsd that 1t ore 1n

rublic interest to grant the oiziicer 8 warrant to enter someons

a 7&.'

i

o
by



ihie aspect oFf the law whars oowsreg arvre snshrinsd o the i1kes
0 the Zamhia  Folice Aot and  the R nave heen sssalled as
nnworksbile, too  vague. unnecessary =and  so  harmtul to morpe
important poliicing objectives. s in the zirst yplace, opponents
nave  argued that the concept of reascnable sue spreion ig too
imprecize. the test of  this reasonableness is  that the ~rtticer
gt ruaetity the gearch not by reference to  1ntuition. hint orp
gubiective suspicion but in terms o1 obiective Tacts in the taght
T which e or her sction arpesrs reassonable . tord Dennine made

s comnent 1t the case oT Lhand Vo Jdopes ¢ where he =Tated that

we have to congider on the ome hand., bhe fresdom ot the

IndlIviduAal L n e privacy and hle possessions sve neT to e
ravgcdad. evospt Tor the mosgt coneeiling ressons tdin the
C‘

crher hand, we have To oonsider the 1nterest of sociery at

baras oo rinding wrongdoers and surpreassing orime .

in the case o Jommy Katampl V A g.d:Katamgpa WaHS AwWAardernd

Kl oon dzmagee for tregpsss and Aamages caussd st his
grocery in Makolil ftownship in Kabwe. ‘the shop was raidea hy
carty militante who were scormpanied by <ambiza Polics
oIltTicers in search 01 essential commodities which ther
ztrongly suspented he was hoarding on 17th November. Luss
in his judgement, Just ice Chirwa heild that:

e Lambis Polize ~fficers a-ted irresponseibly baozusse
they allowed themselves to he misused by penple who wer
tresrassing ~n the vroperty ~f the innocent —itizen. |
trespasse was completetly uncalied for. It was pure
harszesmsEnt T oan tanocent citizen bv oeome law entoroemsnt
agencies. some of whom were armert

b ke mges the conrt avereoiged ite i

0]

oration to dsoide tha war

1T i1t Hitt 1T =hotria e suggested Turther That whersas anv
=7y dsrns 2 @vtwgotad (n carvonmetances where Lhe gsarch was

TtiegAal In the Irat place . The conrts should come 1n te TrOtecT

rhe prighta v 3 incdivicdus | ag giraezdy ~hesrvel saritar, ths



dangar Fimwing

Tolerarings poilos
e d
£33 (1T A
redavidusl

e

derinitelwy
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re

m

zted in the fact

do wrong. investigatz

rrocedurse required so

{

shielding

P =)
2T S

MTT 10

contrary

itutional right to

Ji.f‘)

oy s L =allowing N

=EYE T.0 CONNITT Sesrohas WItionT o5 WEYTTETT

danger ~t vianting

IT wolrlad e ITmARET10oe UIT =

=7

rthe avidesncs. Thiez

Wiy bt

te puhliic poiicy whirn 18 maInts

+

that justice must be brought to  thosse who

ong muast be conducted saccording to The

Tha

)

h t o

nzz7ﬁérf/

criminals will have no chance

behind the fact that the poilcs

rYIvyo

.1}7 .

T 12 trus to Zav ThaT police officers are  already nverhburaenent
7Y @asravg tieg that their ynvestigationg ave sttectad most
SL The Tames th= maiity 07 Thnese ITOVEATIZATIONE T&8TeR Mot To

o

SE Y

ATII e instrtarye to

A R B R s TR e ARV ¥y

¥

gki1lls need To

inadequates among most

rolice inasbilities. the

the

Trimes.

eXtraction o1 1liegsl

morgalt e,

-

Trame

.;Zﬁﬁﬂlﬁ; JUBTICE TO he

=

=1

suscesesTully

handis

hags i-:’:&'.t e roolse geas dus oo oS ot ios
Present  viahle sviaence  in cases  that

rogecutad

t

raining <t

o

an

pore

o

iLags

the progemution  process  sre  simply
zambian rolice otfficers. Hsoczuse -t thees

imnocent <citics have paid the price 107v

innccocent have besn intringsed by

L

conIesstons and 1liegal gearches when =
Podice glwave  start rnvastigaticns  iate
el s5vant anct 1T «:-Z;:u Vo oThe innaoent who are



,..
e

to answer all the guestione. in such instances. th

W

4
w
'.J
,...
i
(0]
1]

rolice have alwave . been accused ot mmrIlicting some 1nducemsant b

way 2T threats or bsating wn order to  axtpact the miormation

They nesr innncent citizens I mOsT Cages have endcdecd 1T
emrsgzaag ca chapgssz  thav were  ant  rhameelves varity to  or

AOCUSINE CTherE O hiave haarn TEYTY TO The Lome

hara oz assd o sverhaul the reliea Toree 20 that  men and women
who poggess adeduate skill and gnowledge are emp i oveant Phess Tor
s

EB&K wionld be zbie to aprreciate the righte ~f individual mempers
P

OT gociety. lheéf would tolerate the right to remain silent a-

caramcunt during investigations. The public is detinitety likeivy

not to co-operate with the poliice but 1t the rClice respent their
A}

ighte., the public will feel they owe = duty to help the volice

arrive a2t justice by rendering viabie inTrormation
orans

Pherar. ora | thava 12 nesd tor a3 skilisd poiviee rorea o omid
T DY T = THiaT Wil Fe zarmae Tl AELRTe)&ates vy Shte LTI TV I A @
vk mha dranon st el the A EREE I ot REST I Y

The  pashia ¢ B2 THelr mEIn

LTSSt iIating v ims it They Ao rthat, rthe oubiic wir Lt

Iesl they owe 3 duty o help the rolice combst  orime *uu
sRtrazticn ot illegal evidence is bound to diminieh the publis
relationshiy with the police. Thie wouid ne worse than it the

l=2ft the matter until comeelling evidence arisee.

gt

.



lgr  only crmeider the inter
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society  towarfis crime as well zs that o the individual but o mie-

the intersst( ot the soclety towards ocrime wher

ih

the volic

i

evtract infcrmation from suspects 1liegajiiv. Thie retationsnar

h

ig zl=z:c important. ‘tThe courts should net only rule agasinst th
gtate 1in 1nstances where 1llegsal evidence has heen trought berore
‘Lot ehould also runish the atficer ip char

2 ofr such i1ileazi

8]
[

Investizstions Triz wilt  enconrage  the poiice not oty teo

regresl ihe erghte of  apdividusis bt o giso te oondduet thai»n
INVEsTIgatIones Ad11IgZentiv WITOROUT  InTrIngIing ane = Tl ohTe e
g cror e S denee 1 iegg i iy
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investigatione Uiticer on Z5th wctobher lued

L1, Information on the Operatisns -t The bolice was vendsred b

Mr Muvonda. the training otfi-er ar Hul



CHAPTER FIVE
CONCEUS LON

P o ampartant to nots that tie Tiy

L SRS

Lt ohasotar  hes andagvored o

v}

shor that it ig not the taw  yertaining to admigstibhiiritry o7

-
o=
]
9]
4y
o

=vidsaces that is the rroblem but the manner in whin~h thie

13w 12 i1mpiemented. Contessione for instance have beer ahuged

[l

“We may suggest some wavs of making ocur rui,s ¥
=ugceptible to abusze and deterring polics f
employing imrroper interrogation methods src tk
=nrourage them to ~onduct tulisr inves tlvaflﬂns int&

l"‘

vz fTrom
;,f"\r

;.J

thig charter  gsttempted to show that Tt ore inevitabiz  that the

ralez on oonIesETonsS 2T e T jonteaensed a0 Thart The ~ommoen m=an whc

'O ltEn the vactim ot osutherities will ke [iatuh o Tas 0|

The gRoond Chapter nas demonstrarted  the nistory o1 ~ontessiors

-

Lo thrss rurisdi-tisrne namelv: Vhe American. Hnglish snd Jambian.
it 12 clesr ftrom the higtory oI 1ilegaliv obtained eviden-e 1T

ZEnsral in America that it beosme  insdmissibis becauss thears wae

need  to protect  persons  agsinst the unwarranted invssions ot

oy ity Yha  Sdncorporstic

O
]
i
tt
t

tha  =2uzscufiionary  ruls ipn ths
constitution rurther how determined the Iramers o1 lzw 1n AmMEr]os
sadsgronrscd Lo pvotsst thae vightes oFf the tndividug?

The Bnglish law on the oTher fhand  has shown thar the HFisrory o or

illagsliv ~bitginad

Zersrgl oihigess Lo Lh=
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< | . . .
=szrly vhazze, =uch svidence wae validivy tate in the

18th Jentury  whenrn ocourts started re ejecting  evidence ahtained

rhivough Sodussmeant ot oan tnclivicasl
The Lambran higtory on 11iegsiivy ~ntained avidencs hoe 3T Sraoan
Py rhs ceagmen LW Cambia havivg besn onos 3 ocooitony ot HBritsin

mherited zimost all the princivies o1 isw that Eiated and =ti4)

=l

(n

t i Mriditain. 4g 3 resgult sven cases that were Aecided in

Zambla were decided using these jaw principles and precedent

hartsr  thres zimed at comparin the three jurisdizcticon viz now

1

They apply the doctrine oI i1liegsliv nbtained evidence. We hoave

Blregdy  zasn that  +the 4dmerican courts do not admit  evidence

obtained through 1liegal mesns hemsnse 3t miringes the raighrts or

zn LRSI S R R LS T contavrad uron him by the  comstitutdon. The
English and Lsmri1s o0urts Dowsvar acmite such evidernsose ae =

R R T Ry ks 114
Tooment = =irznT =T

bHoth the admission and insdmiseion of

22 and Aisadvantagsg

aolvanta

f l'

U]

Chapter zIour aimed at discussing 1nvestigative asuthorities=s 9in
~ambiz.  Thrse suthoritizes have bean discusssed namely: the anti-

Corrurtion ommigsdon, the bLrug Enrorcement commission  and the

Zambia Folioe, hae bkeen zbussd 3t the sxrensse ~f  innoosnt

I
. [1

-

individusalis. the penslity given to otiticers wheo iniringe the
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e

rights an tndividual iz not sncush to detsry such zn ~tticsr

Irom  conducting shoddy investigations. Some  investigations orn
the 2fthsyr hand =zre untortunately unerotressionally handlac
Theretore 1t 1g important to re-visit the lsw on  1lieg=aitr

“htzinsd svidanes

RECOMMENDAT LON

Pee mwnay thigh the law regarding 1iisgsllv attmined avideancs can
e EERES T e sETVITIS It E rurpnse  thersa Y SEVET R )
racmrpEreta bty ons st thig »agezyron hias toanc Thyat ebhoagtsd e
IMT LAt =t

ihers  de2 nead Lo ve-train or emrloy skilled men and women.
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