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PREFACE
Thie work is an evaluation of commissions
of inquiry in Zambia, their aims and ok jectives
and the constrgints faced in their fact finding

role,

These ad hoc fact finding hodies are
a creaturs of the administrative process and
are appointed to make findings of fact on
gnecific situations and make recommendations
upon which government nolicy or action is hased.
They all seek to elicit factual dntm relevant

to the formulation of a conclusion hy government,

Social judgements and social action rest
on factuel data, proven oT assumed. The means
used to discover and evaluate data core as
important a subject of study in the world of
governmental action as they are in the world

of scicnce.

But i: should He noted that people take
them rather more for granted in the snhere of
governmental action. It is generally assumed
that the key issue is to get the facts, and it

will he hetter known how to act.

It is interesting to note that facts
can he asscembled by A partibular commissian of
inquiry and presented to the'government for
action and implem=ntation, only to te totally

sisregarded or grudgingly accepter after a numior
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of years - like uwhat gcurred in the Mumpanshya
commission of inquiry into the affairs of

Zambia Railways.

in order tao achieve its aim, this worTk has

been divided into five (5) chapters.

Chapter I contains some introductory and
general remarks on commissions of inquiry,
highlighting the rationale for the enactment of
the Inguiries Act, Cap 181, It also contains an
analysis of the Parliamentary debates pertaining

to the enactment of the Inquiries Act.

Chapter II has been devoted to the legal
basis of commissions of inquiry, which incidentally
is the enactment by Parliament, namely Cap 181.
Linked to this will be mn examination in depth of
the actual provisions of Cap 181 - noting some of
the disputes that have arisen in the interpretation

of some of these provisions.

Chapter III has been singled out to jllustrate
the objectives of particular commissions of inquiry,
loaked at from the point of vieuw of their respective
terms of reference. Since commissions of inguiry
are issued to inguire into any matter, in the
public welfare OT jnterest, it should be
appreciated that their objectives differ according
to the matters to be jnquired into. But the basic
aim is to make findings of fact and make recommenda-

tions on which government policy or action is bhased.
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Chapter IV shall determine what are some of
the major constreints facerd by selecterd commissions

of inquiry.

Chapter V is the conclusion, In this last
chapter, it is aimed to assess whether commissions

of inguiry are necessary in general.

The advantages and disadvantages; necessity
and irrelevance of the commissions should guide
this piece of work to the logical conclusion. A -
comparison of the Zambia commissions of inquiry and
two models in Great Britain shall be made, possible

areas of reform in the Zambian model advanced.

The aim throughout has, therefore, been to
ohjectively assemble, to wigh and to assess all
the available data nearing on each of the chapters

discussed in this obligatory essaye.

I muat pass my gratitude to a few persans, who

helped in the conclusion of this work.

I must thonk my parents for undertaking to
fully finance the costs incurred in binding and

typing my script.

1 am deeply indebted to Mr. C. Beyani for
the interest and guidance shouwn and rendered from

the inception of this obligatory essay.
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I would also like to sincerely thank

Mr. Nyambe Mukelabai for supervising my work

and for his enlightening contributions.

Special thanks go to Miss Loveness Hamalala
for her encouragement, which helped in concluding

this work on schedule.

I would also like to extend my gratitude to

Mrs. Brirdget Mpokosa for typing my script.

I alsa hac the benefit of helpful comment from

several of my colleagues in the law faculty.

Lastly, I would like to show my appreciation
to members of staff of the University of Zambia
“Library, special collections gsection, for helping
me locate some vital information related to my

research.

I need hardly add that, as no part of this
obligatory essay has previously been published, I

hold myself responsihle for all its shortcomings.

UNIVERSITY OF ZAMBIA, K. NSOFU
LUSAKA,

JuLy, 1988.
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CHAPTER I
In extremoly general terms, a Commission of
{nquiry is an ad hoc fact finding Lteody, which is
appointed to inguire into certain matters relating to

the administrative process.

Commiesions of 1inguiry by their very nature are
a very flexible instrument of public administration,
Usually, they are appointed to make findings of fact
on specific situations and make recommendations upon
which gavernment policy or action may be based.
Exceptionally, however, they may serve a more subtle
political purpose, such as to placate a volatile
political situation.

The 1572 cne-party Sommission, partially served to
pre-empt any major political problems by rushing
through the introduction of the one-party state over

a ten month period.

Similarly, when in 1975, a senior official of
one of the then Libersation Movements of Zimbsbwe, whose
party was slightly out of favour with the Zambian
government, died in a"car-bomb" explosion, following
internal power struggles within his party, the Zambian
government appointed a commission of inquiry consisting
af members from Zambia, other African g untries and
the Organisation of African Unity (0.A.U.) to ascertain
the circumstances of the incident;1, The report
completely exonerated the Zambian gavernment of any
invﬁlvement in the incident and thus preserved Zambia's

integrity.
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The usage of commissions of inguiry in Zambia and
its predecessor Northern Rhodesia, dates back as far
as 1928, when the commission of inguiry ordinance was

enacted.

This brings to the fore, that, the usefulness of
commissions of ingquiry and their importance were
recognised in the era when our legal heritage was still

sprouting.

In the Legislative Assembly debate on the Chinsali
district disturbances, 2 Mr. Mumbuna, 3 had asked the
then Prime Minister, Mr. Kenneth Kaunda, whether
Government would appoint an independent commission of
inquiry to investigate the cause of the recent Chingali
troubles. The Prime Minister's response was in the
negative. Mr. HKaunda asserted that though he
appreciated the fact that the whole question of the
Lenshina disturbances had caused and continued to
cause great anxizgties in the minds of all local law-
abiding citizens, he did not see the justification

for calling o Commissicn of lnguiry.

It appears like this megative decision hinged
heavily on the fact that who was going tc be met by

the Bammission of lnguiry?

If it was the forces of law and order, the idca
was to find out whether there was any excess or abuse
of power, but all the seme the security forces would

still be in operation.
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If on the other hand it was from the Lenshina
followers that information was sought, this would he
impossible because these people were still shooting and
hunting the security forces. In the words of the Prime
Minister. " To think of a commission of inquiry =t
this time is unthinkable and trying to attribute to
government something fallacinus or that we have something
to hide is ahsurd. When the time comes and it is
justified to hold a CGommission of lnguiry, in calmer

circumstances, we shall not hesitate to do sa". b

This resolution gained unanimity in the house. This
is a case in point which illustrates that commissions of
inquiry have had a long history in Zambia's adminstrative
and legal process and does indeed deserve a closer

examination.

Since the enactment of the commission of inguiry
grdinance in 1928, no other legislation pertaining to
inquiries was initiated until 21 July, 1967, when the
Inquiries Act > was passed. The latter enactment is
the one that gives legal basis to the modern gommissions

of ingquiry.

The then Minister of Legal Affairs, Mr. Skinner,
brought the motion in the House to repeal the commission
of ingquiry ordinance and replace it with the Inguiries
Act. Mr. Skinner stated "Sir, This Bill repeals an
antiguated and inadequate piece of legislation, namely
the commissian of inquiry :rdinance which was enacted in

1928, 8
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Mr., Skinner considered it desirable that inadequate
and antigunted legislation should hbe discarded in the
same way as inodequate and antique buildings. He want
on to state thot, "I am sure that no honourable Member
can doubt that this fine building in which we are now
housed is a great improvement on the old National
Assembly buildino. Egually well, I om sure that
Honourable Memicers will see that the Inguiries Bill

is superior to its predecessor, the Commissions of

41quiry Ordingnce.”

The raticnale for the enactment was that from time
to time matters of Bublic importance arise which cen
not be dealt with by ordinary civil or criminal
process, hut which reguire investigation in order to
allay public anxiety. The present Bill provides the
machinery for thu implementation and canduct of

jinquiries into such urgent matters.

Mr. Mitchley 7 voiced concern that usually whoen
cammissions of laguiry have beon used,kit has mostly
been on matters concerning mining labour and with

gavernment service.

He hoped that the Inguiries Act would not he used
as a means of finding cor inguiring into matters
which more properly should be inquired into by the
courts. Mr. Skinner allayed his fears by stating
that the Imgoiries Agt would be used to hold inguiries

into matters of public concern.
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The purposc of this Bill is to allow inquiries

into such motters as trade disputes, irregularities
in hospitals, into other matters which cause public
concern but which are neither offences nor matters

which constitute a civil wrong.

After debating on the various provisions, the

Inquiries Act came into being on 21 July, 1967,

It is on this new cnactment, that modern commissions
of inguiry are hased, thus acguiring o iegal hasis.
Commissions of inguiry have always been a foaoture of
public administration. The most famous commissions

appointed in reecent years inguired into:-

(a) The affairs of the Lusaka City Enuncil.8

(5) The Mufulirn mine disaster in which sceores of miners

9
died.

(¢) Allegations of opposition party leaders that saomec
Seninr Government Officials, some of them
ministers, had either misappropriated or fraudule-

ntly obtained money from the Southern and Central

Provinces “African Farming Improvement Fundso"qD

(d) The introduction of the One-Party State," 1

(e) An gccident involving 2 pontoon in which twenty
nine peogple died,12~
(f) The circumstances of the death of Herbert Chitcpo,

a leader in one of the Liberdatian movements in

Zimbabue.13
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(g) The wide-spread allegations of tribalism,

corruption and thefts in Zambia Railways.qh

(h) The salarics and conditions of service in the
government, local authorities and the parastatal

sector=15

It has beuen deemcd appropriate that since the
public welfare is involved, the machinery of
inquiiy should be set in motion by the President.
ARs suca the statutory authority for the appointment
of commissions of inquiry is contained in the

Inguirities Act. Section 2. of that Act enacts:

The President may issuc a commissiaon
appointing one or more commissioners to
inguire into any matter in which an
inguiry would, in the opinion of tha

President, he for the public welfare. "

These powers are indeed very wide anct there is
hardly any exception to the range of matters which may
caonstitute the subject of Commissions of Inguiry. It
is interesting to note that the High Court of Zambin
almost inadvertently nlaced limits on the powers of
the President when, following the appointment of the
Choma One-Party Commission, the leader of tho then
opposition paorty, petitioned it to declare that the

President had acted ’ultra—vires"Section 2.16
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He urgued, quite ingeniously too, that i%
could not he in the public welfare to preparn
to derognite from the rights of the peonle as
they then were; in particular the freedam of
assoclation and expression which guaranteerd

peaple the right to form or belong to politicol

parties other than the ruling party.

Although the gualifications for appointment
as a member of n commission of inquiry are not
stated, in practice the President appoints
hiohly qualified persons to cammissions. Usually
these are High Court judges or exporienced
politicions. For example, Mr. Chana, the
Chairman of the Chona Commission was then the
Vice - President of the eountry; while
Mr. Mwonakatwe, the Chairman of the Mwanakatuwo
saleorics ewmission was then the minister of

finance.

Commissions of inquiry vary in their
contrihutions and usefulness. The controversics
surrounding the Mumpanshya Zambia Railways
Commissian of Incuiry are notorious. The
govermment only grudgingly accepted its findings
two veors ofter its report was submitted. Even
then, no positive action was taken on the
findings. 0On the‘contrary, the government
even appointed a person who had been discredited
in the report as the new Genoral Manager of

Zambina Railuays°17
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he mojority of cimmissions of Inguiry
have s2rved o very useful purpose. Apart from
beino the bosic for new government policics
and decisiones. The roports issued by some
commissions of inquiry have attached alot of

respect and have hecome valuahle material for

18 These laotter

studeats of government in Zambia.
issucs, oo raised, shall he appropriately

dealt with in depth in leter chopters. !9
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CHAPTER II

As can be deduced from the preceeding chapter,

Comaissions of Inguiry in Zambia derive their legal

0]

basis from the Inguiries Act, Cap 181, of *he laws o

Zainbia.

To fully appreciate the legal machinery that
encompasses c ommissions of inquiry, it is imperative
to examine in depth some of the main provisions of the
Inquiries Act, and in so doing, highligat some of the
Gisputes that have arisen in the interpretation of these

same provisions - judicially and legislatively.

The Inquiries Act came into existence on 21 July,
1967, and in extremely reneral terms, its aim is provided

for by its preawmble, which states:

" An Act to provide for the issue of Commissions
and for the appointment of gownissioners to
inquire into and report on matters referred to
them, to prescribe their functionsf and to provide
for matters incidental to or connected with the

foregoing."

The then ilinister oX Legal Affairs and Attorney-
General? logically and rationally concluded that since
public welfare is at the core of the appointmeint of a
Commission of {inquiry, then it should be aggreable to all

that if the machinery of inquiry is to be set in motion,

it should be done go by the President.
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Hence Section 2 (1) of the Inquiries Act states:

The President may issue a gommission appointing
one or more Bomnissioners to inquire into auy
matter in which an inquiry would, in the
opinion of the President, be for the public
welfare, "

These are indeed very wide discretioniary powers,
which the President weilds, and naturally they have

been the subject of both legisl:tive and jucial debates.

Mr., Mitchleyz, noped that these wide powers grai:ted
by the hill itself will not create public anxiety. His
further sentiments centred on the issue that if the pill
were to be used as a means of side-stepping the Courts
in order to deal with matters quasi-criminal, then " what
we are doing is to set up a sort of star chamber, albeit
possibly a star chamber, and if that was the intention,
which I pray it is not, then of course this would be a

, . 3
most unwelcone bill.

The Minister of Legal Affairs was at pains to put
it throuch to Mr. Mitchley that the sole purpose of this
legislation was to hold inguiries into matters of public

concerti,

The powers of the President under Section 2 of the
Inquiries Act, were the subject of judicial determination

. . . . . 4 .
in Mhwaouls V. ATTORNEY~GENERAL *‘  where the applicant

argued that the appointment by the President of the
comnission of inguiry under Section 2 of the Inguiries
Act, Cap.181l, was ultra vires and null and void because

the matters to be inguired into could not be for the
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' puplic welfare'!, within the meaning of those words

as used in the s2id sectlion. 1This was so becausa as

a question of law, the inquiry could not e for the
‘public welfare' to prepare to deprive a citizen of

any of the fundamental rights protected Ly the existing

constitution. The Court of Apperl, however, held thot the

powers of the Presideht to eappoint a commission of inquiry
under the Inquiries Act could only be challenged, if it
did show that he acted in bad faith or upon the mistaken
view of the law or fact. The Court went on to deline
"public" as an aggregate of the populace as opposed

to an individuals interest. Thus, the application

could not be entertained.

Though these inguiries are normally held in pubdlic,
provision exists5 where proceedings can be held in
‘pamera'., Hr. Skinner put this iussue into perspective,

" I would think that wherever possible one would want
_the proceedinags to be open to the public - it is part

of the democratic principles to which we subscribe, that
he people should be kept fully informed as to the
government's actions and intentions. Accordingly, the
people should not be excluded from an inguiry into a

-
s . . Q
matter concerning public welfare,"

However, he went on to put forth the notion that
it would bhe unrealistic to suggest that the people or
public nust never be excluded from proceedings beiore a
commission of inguiry. But he did emphasize that the

bias is in favour of publicity.
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Mr. Liso7 was skeptical over thie holding of
gomnissions of ianguiry in 'eamera', due to his
.xperience in detention during the pre-independence era.
de was of the adamant view that had the awserous inguiries
he had been subjected to, together with his colleagues,
during the colonial period been held in public, with all
the publicity accompanying them, they would not have
suffered the inconvenience which they did. Hr. Lis
mainta}ned that thev were alleged to have held meetings
long after certain incidents had happened which were
responsible for their detention, and despite the
policemen's failure to adequately explain this anomally
they were still led back to the dstention camps to
' yot indefinitely'. ir. Liso sumned up with rather
subjective connotations," so 8ir, that is the danger
of these inquiries in secret. It allows any Qovernmnent,
and I wmight hasten to add that governments have a
pecularity of being similar all over the world. It
allows governmeats to do what they want because the
people do not know what it is doing. Therefore,
these inquirics should be held in public unless,

. . .. . . 8
perhaps, the ingquiries deal with state security."

In his reply, HMr. Skinner only limited himselsf
to the question of 'detention', 1e did not address .
himself to the rationale of Mr. Liso's sentiments -
viz - that a government can ' cover up' what it is

really doing, by holding an inquiry in ' camera'
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M

Mr. Skinner stated that for people who are detained
now, the constitution provides that a tribunal shall

be establised to ingquire into their cases and it is the
Preservation of Public Security ordinance which governs
the establishment of this tribunal -~ A tribunal which
inquires into detention will not he governed by the
Inquiries Act ~ it shall continue to be governed by the
Preservation of Public Security Ordinance and the

Constitution.

Section 16 pertains to the power to cause

investigation to be wmade before issuing a commission.

The rationale for this provision was that one of
the difficulties which was likely to be faced by the
President in deciding waether or not to hold an inquiry
was the question of information. In other words, the
President may suspect that there is need for an inquiry
but he needs further information to finally decide

whether this is so.

As a consequence, Section 16 contains provisions
whereby the President, acting through the Attorney-
General, can obtain the necessary information on wiich
to base his decision. Very wide powers are allocated
to the Attorney-General in this respect, prompting the
honourable Member of Parliament, for MIDLANDS, to once

again, voice his concern.
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He was of the view that powerz granted in the Act,

o
N . . . « o
viz a viz looking into people's banking accounts;
. Sy b
.

gte could be a serious derogation of the rights of thoe

individual. A person could find himself subiject ©o an

¥

inquiry and £ind that all his private affairs have
to be produced before it. Fr. Mitchely, acknowled:ad
the fact that this was currently only done before courts,

which are staffed by independent and qualified magistrates.

He went on to further state that, " the powers in
this b 11 are granted to the honourable ard lzarned
Minister of Legal Affairs, who of course, is not an
independent magistrate, he is part of the govoernment.
S0 he himscli, is being granted wide powers to look

into private affairs of people,”lo

Mr. Mitchely, thus
hoped that, when this (.11 was passced, the honourable
and learned liinister of Legal Affairs, will hoe able

to state that it will only be used to relieve public
anxiety - will only be used where matters of public
interest or welfare are concernaed, and that it would
never be used as a means of inguiring into the private
life of individual persons, where public concern does

not arise.

Mr. Skinner" responded to the anxieties sxpressed
by Mr. Mitchely, as regards the powers given to the
Attorney~General in Section 16 of the hill. He conceded
that sub-clause (5) of Clause 156 ‘gives quasi=-judicial
powers to the Attorney-General as do sub-clauses (2)

(3) and (&) of the same clause.
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In his own words Mr. Skinner stated that,
" However, I, in common with Attorney-Generals in
other countries, exercige quasi-judicial powers at
various times, under various written laws and, of
course, when I exercise .thoese judicial powers, I
exercise thaem as Attorney-General, I exercise them
in nmy own discretion and independent of anybody

else."12

For a Commission to carry out its functions,
it must be given the necessary powers; equally,
proceedings before a comaission must be regulated.
The Inquiries Act, therefore, contains thoe necessary

provisions to deal with these matters.

Section 9 provides Tor the appointment of a
7
Secrctary by the President, for the purposes of any

inquiry. A Secretary shall discharge such functions

. . . 13
as the Commissioners concerned shall direect., "

The employment of experts and assistants is
provided for by Scetion 10 (1). Thus Commissioners,
if authorised by the commission concoerncd may engage
the services of such accountants, engineers, technical
advisors, or other experts as may deem necessary to

aid and assist them in the inquiry.

" Commissioners can fix, with the prior approval
of the Minister of Finance, renumeration of any person
to be engaged in pursuance of the provisions of

sub-section (1)."14
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Section 11 provides for the appointment of
an
interpreters. QCommissioners may appoint’ interpreter
who shall, before entering upon the duties of nhis office,
take and subscribe before the comaissioner, an oath or

affirmation in the form set out in Part 11 of the first

schedule.

The interpreter's renumeration is fixed by the

Cymmissioners.

Section 12 provides for legal representation
before a commission of inquiry. 1t lays down three
categeries of person who can be legally representced

Lefore a commission of inquiry:

Firstly, any person whose conduct is the subject
inquirys
Secondly, any person implicated or concerned in the

matter under investigation, and

Lastly, any other person who may consider it
desirable that he should be so represented may, by

leave of the commssioners, be so represented.

Sub-section (2) of the same section provides
that the government shall be entitled to be represented
at any inquiry by the Attorney-General or such person
as he may nominated in that behalf. In the matter of

application by CHRISTOPHER MUNDIAl? the applicant sought

prerogative orders against a commission of Inquiry on the
grounds that he had bzen deniec legal representation as

stated in Section 12.
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Worikers at Zambia Wational Provident Mund
(2.9.P.F.) went on strike on two occasions, in May
and october, 1984, demanding the removal of the

applicant from his position as Board Secretary.

Subsequently, a Commission of Inguiry was
appointed pursuant to Statutory Instrument No.121

of 1984 ~ Its terms of reference being:

(i) to establish the facts surrounding
the strike by workers at Zambia
fJational Provident Fund:

(ii) inquire into events or circumstances
leading to the strike during the
)

beriod 8 May ~ 30 October, 1984

at Zambia Wational Provident Fund:.

(iii) to inquire into any matters which
appear to the tommission of Inquiry
to relate to the strike and which in
the opinion of the Commissioners ought

to be investigated;

(iv) make such recommendation with regards
to matters under inguiry, base? on the
light of its findings.

In the course of the proceedings, the ap:licant
argued that he was the primary cause of the events
leading to the appointment of the chxanission of inquiry.
He was therefore, a perzon whose conduct was implicatel
within the meaning of Section 12. He should thus be

entitled to legal representation.
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The state countered that the terms of reference
did not by name mention or implicate the applicant
and therefore, it was up to the gimmissioners to
grant him legal representation. In his ruling
Justice Sakala observed that the preliminary issue
was whether the gommission of inquiry exercises
administrative fuictions or quasi-judicial functions.
He held that as a general rule, an investigations
body is under no duty to act judicially. It can not
do more than recommend or advice another body on what

cause of action must be taken.

4 Commigsion of Inquiry is not a judicial or
quasi-judicial body. At the end of an inquiry it will
decide nothing and Jdetermine nothing.

Justice 3akala also noté that legal representation

does not include a right to cross—examine a witness.

In 1986, in the matter of CHRISTOPHER MUNDIA, the

Supreme Court over ruled Mr. Justice Sakala's decision
on the basis that legal representation entitles partics
to cross exanmine witnesses. The applicant was the
person winose conduct was implicated in terms of Soction
12 of Cap 181 and was therefore entitled to legal

repraesentatcion.

The Liguiries Act contains the full paraphernalia
OL powers necessary o enable commissioners carry out
their duties.

As a result of Section 5, it is the duty of
eommissioners"to make a full, faithful and impoartial

inquiry" in accordance with the terms of tho
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Once a cummission of inquiry has been constituted,

and a commissioner becomes unwilling to act or dias,

the President may, by statutory instrument, appoiazt a

o . .16
commlssioney 1n :iils place.

iere are ceftain rules and procedures tihat
Commissioners must acdhere to, and indeed they also
enjoy some privileges arising from their Cuties.
Section 6 states that every commissoner shall, before
entering upon the Jduties of his office, take and
subsgcribe befoure a Judge, an oath or an affirmation,
for the due execution of his office, in the form set

out in Part I of the first schedule.

The first schedule is set out in the following

maniner:~
PART I
FORM OF OATH OR AFFIRMATION TO BE TAKEN BY COMMISSIONER

I,.............................having been appointed

under a comnission issued by the President and datod

ENCoaeeacnosooaslay of................,19.0.........,
to be a commissioner to inquire into the matters
gspecified in the said comnission, Jdo swear (or do
solemnly anl sincerely afiirm) that I will faithfully,
fully, impartially and to the best of my ability,
discharge the trust and peform the duties devolving
upon me by virtue of the saild commission.

(in the case of an Oath hore add) so help me God.

. COMMISSIONER

TAKEN before me ThiSeiecoaoesaodday Of ceveveeceonaollol ..
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Commissiners enjoy immunity in the sense that no
commissoner shall be liable to any action or suit

1

e o . . et et e L
for anything done by him as such Commissioner.

here are rules that requlate the proceedings
of commissions. Saction13(1) states that somissioners,
in the Jischarge of any of their functions, shall not
be bound by the rulss of evidence or by the rules of
procedure of any Court or triovunal, but may cocnliuct
their proceedings in such mamner as they thinlt proper
and admit any evidoence, written or oral, whether or not
such evidznece would bDe adaissible in civil or criminal
proceelings.  "IL commissioners are equally Jdivided ocn
any question that arisaes Zuring their proccedings, the
Chairman of the Commission shall have a second orx

" 18
casting vota."

—~

As a result of Section 14, commissioners have
various powers which include examining witnesses on
oath or affirmation, adminstered by them.
Commissioners ay also enter upon and inspect any
goods and other things, the entry upon or inspection
0of which appenrs to then to bDe requisite for the

purpose of the inquiry.

By virtue of Section 14 (1)(b) commissioners
may require, by summons in the form prescribed in the
second schedule, the attendance of any person whem they
wish to call before them and call for the production

of books, plans and Jdocuments,
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"Reasonable travelling expenses shall be
paid to anykperson swaxnoned in pursuance of the
provisions of sub-section (1) {9 Section 18
regulates the payment of fees, remuneratioa or
expenses and its states that "any fees, remune-—
ration or expenses payable under this Act shall
be paid out of moneys appropriated by parliaaent

for the purpose."

Section 15 permits evidence to »ne talen
by comuaission. If by reason of the Jdistanme at
which any person whose evidence is desired,
resijes Irua the place where his evidence is
require, or if, for any other cause the
comaissioners deem it advisable, they may issue
a commission to any public officer or person
therein named, enpowering him to take such

9

evidance and report the same to the commissioner.

‘the Inquiries Act also defines some
omissions anld/or acts as oiffcnces.

Under Section 17, if any person:-
(2)  who has béeen summoped to - _:

attend as a witness or produce any

booiz, plan or Jocument -

(1)

=

ails, without suificient cause, to
attend at the time and place mentioned

in the summons servel on hims
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(i3) attonds but leaves the commission

ne

h

withou®t the permission o
comnissioners, or a punlic oificer
or person empowerad under Saction

15, as the case may bes

(iii) refuses to e sworn or having Deen
sworn, refuses without suificient
cause, €O answer or to answer fully
and satisfactorily to the best of

nis Znowledye and belicf all gquestions

put to him by or with the concurrence

of the commissioners, or by a2 »nublic

officer or person empowered under

Saction 15¢ or

(iv) reifuseg or omits, without sufficient

cause, to produce any booits, plans

0]
%!
R
0
o]
O
H

or documentg in his posse
unler his control and mentioned or
referrxed to in the sumnons gervael on
hime

(b)) refuses or omits, without sufiicient
cause, to -

(i) produce any »oolis, plans or
Jdocuments to an authorised officer

acting unler Section 163
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(ii) permit an authorised officer acting
under Section 16 to examine, make
extracts from or copies of any books,

plans or documentss

(iii) explain any entry in or marking of
any book, plan or document to an
authoriseld officer acting under Section

16

he shall be guilty of an offence and liable
on conviction to a £ine not excecding one
hundred kwacha or to imprisomment for a period
not exceeding six monthgs, or to Hoth such fine

and such imprisonment.

Section 2 (4) states that every commission
shall be published in the gazette by statutory

instrument.

Although the Inquiries Act is comprised of
only 18 sections, it has codified all the
prerequisites necessary to facilitate the smooth

running of commissions of inquiry in Zambia,
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4.  (1972) Z.R., C.A. 205.

5e Section 2 (3).
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8. Republic of Zambia, OP. C.7., J.L.
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10. Republic of Zambia, OP., cit #W.L.
11, HMinister of Legal Affairs anl Attorney-
General; Former,
12, Repudlic of Zambia, OP. cit, W.l.
13. 5. 9 (2).
14. 3. 10 (2).

15. (1984) 1.P./187Q,



- 0 -

A

EHAPTER TX0

As hns already been stated,1 commissions
of inguiry arc appointed to make féndings af
fact on npecific stituations and make
recommendations upon which government policy

or action mny he bhased.

"Puhlic Welfare" and "in the interest of
the public® r’ay @n important role in the

issuing of h ¢+ 7' ~sion of inguiry by the

President.

Thus %I princinle objective of =ny
commission oV i,quiry is to make findings of
fact on onecifir issues and make recaommendna-

tions.

The ncthinl objectives may differ according
to the pmoti uls terms of reference assigned

to each cnrw’~~ian of inquiry, outlining the

work expectrd of it.

It is these terms of reference that make
the objectiv-= of commissions of inguiry
Aifferent. Some tlecate a volatile political
situation2, others may relate to the withdrawal

of recognition of a chief 3 and so forth.

Usu#s.’ . ¢ -missions of inguiry are used

to hald *n iri~c into matters of public concern.
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This chapter shall therefore, strive to
examine a substantial numher of commissions
of inouiry, with particular regard to their
terms of reference, to ascertain exactly
what it was that was expected of them. This
shall bring to the fore the particular
objectives of ecach individual commission of
inquiry. The diverse nature of issues inguired
intno, chould make interesting reading and help
underline the usefulness of commissions aof
inquiry owing to their limitless nature viz-a-viz,
things that can form the hasis of the issuing

of a commission of inguiry.

Agitation for more arahle and grazing
land, in the Southern Province, has existed
since the advent of colonial rule. The
alienmtion of & considermble part of the
original tribsl areas for european settlements

is a grievance which no Tonga will forget.

This ngitation has been accentuated hy
the fnct that more and more people from the
traditional sector are changing from more
subsistence agricultural economy to a cash

CTOp BCONOMY.

It is no more coincidence therefore
that in » memorandum of drclarstion of
suppzrt nresented to his Excellency the
President by the pecople of Buwengwa at Chief

Choongo's pnlesce on 1st November, 1979 when
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he visitoed Nteme arez, the people among other
things, asked the President for more land,
cattle handling facilities and a reduction in
the prices of seeds and fertilizers. His
Excellency the President responded hy promising
to appoint o commission of inguiry into land

matters in the Southern Province.

Following that promise made at Nteme,
His Excellency azppointed a commission on the
43th October, 1980 under the Inguiries Act.
The caoammission was gazzetter under statutory
Instpument No. 134 of 1980. The initial

membership of the commission then wns Aas follows:

Hon. Mr. Justice Ernest Linesi
Sakala - CHAIRMAN

Anthony Dominic Ndalama, Esg-
Commissioner

kennan Henry Nkwabilo, Esg-
Commissioner

Damodaramphillai Senathirajeh,
Esq - Commissioner

Balder Raj Sharma, Esg-
Commissioner

Dr. Sitesli Mundia Silangua
Commissioner

Mr. F.B. Muma was appointed Secretary
to the commission. Before the commissiaon
could h=2nin its work, two changes were made
in its structure. Mr. Hh.K. Nkwabilo, died
on 22nd November, 1980 in a2 road traffic

accidaent.
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Whilst Mr. B.R. Sharma was appointed puisne
Jjudge. These circumstances necessitated the
appointment of two new members in their nlece
and therefore, by statutory instrument

No. 167 of 1280, published in Bazzette Notice
No. 1960 cated 24th December, 1980, A.N.
Beaumont, Esg. and Prafessor M. P, Mvungn

were appointed Commissioners.

The comminsion's terms of reference
were to investigate ~— - " ~~ the following
matters in relation tc 1-=3- n %hc Southern

Provinceq

(a) The nvailability of land for use by
peasant farmers;

(h) Methorls which may be used to facilitote
expeditions acquiszit'on rf unutilised
or underutilised innd;

(c) The ncer to nlienat- 7-- -n-igultural
use certain p~-*lon. ury nuAte land,
Trust Land, Reserves, {renst land anc
wildlife reserves ansd to determine
the extent of such alienation;

(d) The type of settloment which shall
be established in rrennct of any land
which is alienatec¢ - r-n-~7pence of
the commission’s recommondations;

(e) Whnt, if any, restric%inns ought to he
applied in rclaticn tr “he extent or
type of economicaily - vimhle land
units which may bc nured on occupied
by a single ler~:ze;

(f) Any other matters whish = naar to the
commission tao »21-+ U o kEns foregoing
and which in thie  ~in’~: nf the

commission ough% in %-7 -~ubhlic interest
to be inguire:d %o,
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Mnke such recommenrdntions with regnrd
to the matters covered by the first term of
reference =s the commission may in the light

of its findings deem appropriate.

Therefore, the specific objective of
this particular commission of inguiry wss
to inquire into matters pertaining to land in

the Southern Province.

In the yeer 1977, the Mumpanshya
Commisnionel wes instituterd to nrincipally
investigate and report on theallegations of
tribelism, nepotism and corruption involving
persons exereisinng authority in Zambia
Railwnys. Thie Commission 727~~~ mnntroversial
issuns which shall be dealt wi+th later.5 The

memhership of the commission '=n »3 follows:

Joshua Mumpanshya Esg, it.F. Minister of
State - Chairman. Charles 0, anyeme Esqg,
Chief Porliament Draftaman- "~—-f=siogner
Mr. B.K.L. Mkendah Esg, was »r~~ninted Secrertary.
The obhjectives of this commission as- put freth

by its termr 3f reference we:z~::

Firstly, to investigat- - '~ ~eport on the
allegations of tribalism, nepntism and
corruption involving persons -~ -2ising
authority in relation to or - rving under

Zambia RailwAays.



Sgcondly, to investigate and report an
the aollegations SF thefts of property in tho
poseescion of or belaonging to ZambkinA Railuways
by persons exercising authority in relation
to or serving under Zambia Railways or iy

any other person.

Thirdly, to establish the facts of ant
surrounding the dismissal or purported dismissnl
of Bartholomew Mwale from his post of service

under Zamhia Railuays.

Foerthly, to inguire into any other matters
which anpazor to the commiseiaon gunht, in the

public interest, to be inguired into.

Lastly, make such recommendations with
regard to the foregoing matters as the
commission may, in the light of its findinns,

derm appropriate.

Allegations of tribalism, reports of
theft of property in Zambia Railways aroused
nublic concern, and the President in order
toa =llay public enxiety seaw it fit to iseue
a commission whose objective was to inguire

into these matters.
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In 1975, it was deemed expedient to couco
on inouiry to be made into the guestion of the
withirrwal of the recognision a2ccordss under thoe
chie¥s Act to Dickson Mutale Chitabanta as Sunior
Nkula of the Bemba peaple of the Chinsali District
in the Northern Province., B8y statutory Instrumont
No. 27 of 1975, His Excellency the President
suspentoed the recognition until such o time 28 on
inguiry hod been completed and the President haod
made n Jdecision an the Queséiun,
The sole commissioner was:
Davison Nyambe Muttendango Esg., Director,

Contingency Planning, Cabinet office.

The gbjectives of the commission were -

(1) Tec inguire into the standing, among the
necple in his area, of Dickson Mutale
Chitalianta, as Senior Chief Nkulaz, and in
particular whether or not he has ceassg
be entitled under African customery low %o
hold the office in respect of which

recognition was accorded.

(27 Ipguire whether of not the said Dicksan
Mutale Chitaban%a has been found to have
been risloyal or disrespectful to
government, whether he so acted on his oun
or jointly with others or in respnnse to
external influence, and where this is the
cese, identity the significence and source

of the said influence.
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(3) Inguire whether or not the snaid Dickson

Muteole Chitabanta is or has heen layal

or respectful to government on! if not

the reason or reasons prompting the same.

(4) Make specific recommendations, giving

supporting grounds for the same, whether

withdrawal of the recognition accordeid

to the said Dickson Mutale Chitabante is

necessary in the interest of peace, order

antl

nood govornment,

In 1971, there were allegations hy

opposition party learders that some seniar

government officials, some of them ministers,

had either misappropriated or fraudulently

obtoined

Provinrces "African Farming Improvement Funds,'

money from the Southern and Central

In the light of these =allegations, tho

President issued a commission of inquiry,6

The memhership of the commission, took the

following form:

Mr,

Mre

Mr,
the

The

Justice Brian Andre Doyle- Chairmon

Justice Samuel Woolf Magnus-Commissioner.

Frank Myhan was appointed Secretary of

geid cerriaselion.

objectives of this commission was to-

Inguire into the nllegations made

by Justin Chimba M.P. and John Chisatn
M.P., that there was sufficient
pvidence for the Director of Public
Proceccutions to prosecute all ministers

and other govermment officinls namely
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Messrs. Dingiswayo Band-, J.H. Monga,
N. Tembs, H.G. Habanyama, L. Munnakaomhao,
0.C. Luntwe and C.G. Ngambi, who are alleocd
to hove stolen or misapproprinted money from

the Centrml and Southern Provinco African

Farming Funis,

(2) Inguire into the zllegations mode by Justin
Chimba, M.P., ard John Chisata, M.P., thrt
the Director of Public Prosecutions i
not institute criminal proceedings
agninst th: above-named persons far theft
ant! other criminal offences because of

tribolism,

(B) Inguire into the allegantions made by Justin
Chimho, MYP. and Jdohn Chisntn, M.P. thot-

(r) = Scnior Government Minister

committed the offence of rape,

(h) thot gaovernment paid certain monoys
to the complainant in order tc poervet

the course of justice.

(g¢) +the Senior Govermment Minister wns
not prosecuted on the grounds of

tribalism.

(C) Inguire into the allegotion by John Chisato
M.P., that the non-prosecutian of perscns
involver in the oath-toking rumour wos o

perversion of Jjustice.
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In 1272 one-party commission, partinlly
served to nre-empt any major political problems
by rushing through the introduction of the
one-Party state over a ten month period. This
commission was constituted under statutory

instrument No. 46 of 1972.

There were a2 lorge number of commissicners,
nomely- His Honour Mainza Chona, Vier-President
of the Republic - Chairman. The Honourableo
Humphrey Mulemba, M.P., Minister of Mines ond
Mining Dcvelopment - Vice-Chaoirman.
The Honouroble Firzpatrick Chuuln, M.P. Minister
of Legnl Affairs ond Attorney-Genernl- Commissioner.
The Hunourable Clement Mumba Mwananshiku, M.P.
Minister of State and Member of the Central
Committee of U.N.I.P. - Commissioner,
Danicl Muchiwn Lisulo, Esg., Legal Practitisnor
and Memier of the Central Committee of the
U.N.I.P. - Commissioner.
Fraornk Maocharious Chitambala Esqg., Member of
the Cuntral Committec of the U.N.I.P.- Commissioner.

Timothy Kandeke, Esg., District Governor -
Commissioner.
Harry Mwaanga Nkumbula, M.P. President, A.N.C.

Commissioner.

Nalumino Mundia, M.P., Deputy President, A.N.C.

Commissioner.
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Lavu Mulimha, Esg., Deputy President,Z.C.T.U.
Commissianer.

David Phiri, Esg., DBirector, Rngle American
Corporaticn Limited - Commissioner.

Daniel Kotungu Esg., President of the Zambin
National Council for Commerce and Industry -~

Commiesioner.

Lieutencnt -~ Colanel Benjamin Ndabila Mibenge,

Chief of Stoff, Zambin Army. - Commissicner.

Kasuka Mutukwe, Esg., Lecturer in Polical

Science at the University of Zombia - Commissioner.

His Lordship Bishop Elias Mutale, Bishop of

Luapula - Commissioner.

Reverend Jackson Mwape, President of United

Church of Zambia - Commissioner.

Valerian Lovu, Esg., Permanent Secretary,

Ministry of Education. Commissioner.

Mrs., Lily Monze, Editcr of Parliamentary

Debates ~ Commissioner,

Paramount Chief Unci, President of the House

of Chiefs - Commissioner.

Chief Mukumbi, Vice-President of the House of

Chiefs - Commissioner.

The Secretary was Calvin Maka Sikazwe - Commissioner.

The objectives of this large ccmmission
were wide and varied. Its terms of reference were-
To:
1. Consider the changes in -
(a) The constitution of the Republic of Zambia,

(b) The practices and procedures of the

Government of the Republic; ant
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(c) The constitution of the Umited Netional

Indepundence Party (U.N.I.P.) necessnry

to bring about and estoblish one-Party

Participotory Democrecy in Zambias

2. Consider nll metters incidental to or
connected with the aforesaid matters in
gerernl and in particuler the followino
mntters:

(n) The nature of the Presidency, methods
of olection including the important
guestion of whether or not n Presidentinl
cancidate shall he.eligible for re-glection,

arn! if so, after how many terms.

(b) The nature =nd structure of government in
general including the relaticnship
hHetween cabinet, parlisment and the Central

Committee of the Party.

(¢) The noture =2nd structure of parlioment
and its relationship to, for example, tho

National Council of the Partv.

(=

) Tho relationship hetween various political

~n:l ndministretive, elected anr appointerd

hodies ranging from village productivity
ane! villoge/section committecs to the
cabinet and the Central Committee of the

Party.
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(p) Tiie =) f 1 3 3 '
2 niz cocde af leadership for Parliamentrrinne
ant other leaders in aorder to qualify for
various positions in which SUPTeEme Dowes

normally vested in thoe people, is exercisord

by them indirectly on hahalf of thu people.

(f) The supramacy of the Party vis-n-vis

covernment administration,

(g) The smount of freecdom of the people to form
prossure groups based on tribal loyattios

or for particular purposes.

(h) The role of the labour movement and cthor
specialised organisations in the nation in

the formulaotion of government policies.

(i) The participation of public servants in

nolitics and government,

(3) The system of discipline in the Party,

Govoernment and Public Service.

(k) Lastly, the frecdom of the candidates to
stand for elections at local and naticnol
lovel.

The President then directed that the
commissioners shall, in their consideraticon

and recommendation, pay due regard and adhore

to the following principles as cardinal,

inviolaizle and built-in safequards of ane-FPorty

Participatory Democracy in Zambia.
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7oambic shnoll continue to be a soverocion

Republic.

Zamiin must continue to build o humanist

P11 ecitizens of Zombiz shall continue to

anjoy camplete eguality.

The supremncy of the rule of lauw an

intlenendence cf the judiciery shall continuc

to be maintained.

o

The fundamental rights and

individunl shall be protecter as Now provided

under Chapter III of the constitution of th

Republic of Zambio,

The right of the individual to freely
choose leaders anr renresentatives to
Parli~ment and many other democratic
institutions, national and loenl, shall

fully preserved,

Supreme power must he vested in the
paople and sverything shnll be done to
ensure that power 1is exercised by them
girectly where possible, and indirectly,
through estaoblished democratic

ruprusentative institutions.

freedoms of tho

. -
Y

[

1
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There shall, thercfore, be complete Precdom
amaong the people to participate fully in
tho running of their affeirs at local and
natinonal level through instituticns undor

neople's own control.

;ombic is part and in the front-line of &he
continent wide revolutionory movement whiich
seeks to liberate Africn and rid the
cantinent of 211 forms of imperialism,
colaniolism, racism, and foreign uxplaitation
whigh hove plagued the African people in she
past. Zambia's gec-nolitical position
domands a strong and purposeful gonvernment
ant n united natian if the Zambian
rovolution is to succeed. There can thoere-
fore, be no rocm for cocmplacency antd for

lofty ideas.

Zam'“iz is permanently opposer to
exploitation of man by man and the people
of 7ambin will persist relentlessly in
their struogle for self reliance and the

estoblishment of protective measurss

3
v}

anoinst possible exploitation by foreion
nnd local ecanomic interests. The people
of Zamhin will continue to fight against
the establishment of economic, social,
political and culturél classes in order

to guarantee the equality of all human

peoples.



- L5 -

Thus the Choﬁn Commissicn alterer! Zambin's
rolitical outlook. The multi-parﬁy syatom waos
reploces by the one-party system, UsN.I. P,
being the only legnlly recogniscd party. It is
interesting to note that twn commissioners declined
to take up their appaintment. The twe were the
Pruosident and Denuty President of the African
Notional Congress, (A.N.C.), Mr. Harry Mwenngo

Nkumbula and Mr. Nalumina Mundin resnectively -

members of the opposition narty,

The Party and its Government were very
concerncd about the loss of twenty-nine lives
as a result of o npontoon accident at Kntimo-
Mulilo near Livingstone., Naturolly, in order to
plaocate public nnxiety nver the wanton logss of
lives, the President issued a commission of
inquiry;7 whose memhership tonk the follaowing
faorm:

Phillimoni Mwansa Kapesebele Esq., - Cheoirmnan.

Balder Raj Sharma, Esg. - Commissionor,

Willie Ha%rington, Esg. - Commissicnoer,

Mr. Ernest Robert Chirambo was anpointo:

Sccretary. of the snid commission,

The objectives of this caommission as enshrine:!

By the terms of reference were:

1« To inquire into the events and circumstances

leading to the acecident which ocourcd at

Katima-mulilo near Livingstone on the 7th lay

of September, 1974 in which an omnibus
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<

Belonging to Zambezi River Transport, carrying
passengers travelling from Senonga o
Livingstone via Sesheke plunged into the
Zambezi River resulting in the decth of

twenty-nine or more persons.

Establish the facts of and surrounding the

aaict accident.

Identify and establish the cause or couRcs
of the said accident.

.

Estnblish the condition anf conduct of uho
omnibus driver, and the condition of the
vehicle in guestian, immediately before and

after the snid accident.

Establish the manner in which the sontoon ot
Katima-mulila wes being managed and
gperatert, and the contrel anc safety

mensures in force ot the materisl time.

Mnke recammenilnticons with regard to the
measures or zdrditional measures that
ought to be taken to prevent o similer

vocurrence in future.

In 1970, there was a major mino disastur
?

-t Mufulira Mine in which scores gf miners

perished. This prompted the President to issue

a commission of inquiry,B to determine the couses

ant

' monke recommendations to prevent o TeCUTrrence

in future,



The membership was »s follows:
Doctor Nicoles Mihzilovici - Choirmon,
Jones Blnckson Nyirongo Esqg. - Commiscioner.

Eri

0

Jomes Langevad, Esg. - Commissioncr.

Elins Andrew Kashita -~ Commissicner,

The Secretary of the said commission was

Mr. Aggroy Newton Tshekso Mulala.

Its terms of reference were brief and to

the noint:

1. Inguire intog the events and circumstonces
at Mufulira Mine prior to and on the 25th

day of September, 1970.

2, Estahlish the facts as they haprened on
the morning of the 25th day of September,

1970, which led to the loss of lifo,

3, Identify the couses of the events and

facts which led to the said loss of 1ifue.

kL. Moke recommendations on the future workinge
at Mufulira mine, and other mines in
Zombia, with a view to avoiding o similor

ocourence,

In 1974, the President appointed =2 commission
af inquiry to examine the salaries and condlitions
of service in the Government, Local Authorities

ang the Parastatal Sectoro9
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compesition of this commission waos ns

follows:

(a)

(i)

(1)

JdJohn Mupangn Muwuanakatwe, M.P.

Legnl Practitioner - Chairmen.

Junes Blackson Nyirongo Esqg., Mnnaging

w4

Director, Indeco - Commissionazr.

Hennnn Nkwnbilo, Esqg., Deputy Governor

Bank of Zambiz - Commissioner.
The objectives of the commission were:

Review the salaries, salary structures and
conditions of service of the ZamBbia Public
andd Teaching services, the Zambia Police
Force and Priscns Service, the Defence Forces
ant! the staffs of Local Authorities,

including casual and daily-poid employoes
and to make recommendations for whatover
changes may hbe necessary, havinc particular

regard to -

The effect of the last salary roveliw in 1971

an:! any anomalies arising therefrom,

The rise in the cost of living since the

last sclary revieuw,

The need for stability, efficiency and

continuity in the public services,

The need for rationalisation and
simplification in salary structures and

EN

conditions of service,
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The need to provide adequate incentives
to particular categories of staff =n. to
attract persons to service in the rurnl

areas,

The necd to devise snlary structures ane
levele for the public service which ore
sustainable by the public revenue an-
cansonant with the general economic

circumstances of the country;

The method of implementation and the date
from which the recommendntions aof tho

cammission should take effect.

Investigate ant report on the salaries,
salary structures ancd conditions of
service of personnel employed hy statutory
boarids and corporations and by compnanies
in which the state hos a majority or
controlling interest and to make
recommendations for whotever changes may

be necessary, having perticular regeord to -

The neerd to establish a closer relationship
between salaries, salary structures and
conditiaons of service in the public
services and those applicable to the staffs

of parastatal organisctions;

The need to achicve consistent policies
of renumeration and advancemcnt throughout

the public sector;
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(c) Thn princinle of equel pay for nll neanle
in different sectors of the economy daing
the same work and bearing the samo
responsibilities;

() The financial situation of the orgnnisntions
concernart;

() The loss of trained amd experience.) persannel from
the civil service to Parastatal orgonisations
and the privote sector, and

() The method of implementation of the
recommendations of the commission.

3. Inguire into any other matter which opnear
to the commissicn to relate to the
foregaing and which in the opinion of the
commission ought to in the public intercst
be inquired into.

The nffairs of the Lusaka City Council

drow the attention of the President and in 1967,

he appointed o commission, to inguire into the
1

same., 0

membership of the commission waos as follows:

The Hon. J.R. Blagden, Esqg., 0BE

T.D. - Chairman.
k. Bentsi - Enchill, Esg., - Commissioner,

R. N. Boyd, Esqg., - Commissioner,
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Mr. R. Davidson Esqg., was o

inointed

Sccretary of the soicd commission.
The terms of reference were:

1. To inquire into the conduct of its nffoirs
by the City Council of Lusoka (heroinafter

called "The Council®).

2, Ingquire into the manner in which councilleors
an< officers, employees and agents of the
Council -

(i) have acted in the conduct of the affairs

of the Council; and

(ii) have acted in their dealings, as privaote

{=t=

nddividuals, with the Council. -

In orrer to placate a volaotile political
situnotion, which had internntional implications

- The President issued o commission of incuir

«Z

o

" - to delve into the circumstances leading to
the death of Herbert Chitepo, o leader in one

of the liberation movements in Zimbaobuwe.™
The following werc the Commissioners:

Reubhen Chitandika Kamange - Chairman.

Mathias Mainza Chona - Commissioner,

The representative of Botswana - Commissioner,
The representative of The Congo-Commissioncr.
The representative of Ivory Cost-Commissioner.

The representative of Libya - Commissioner.
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The representative of Malanasy - Commissionoe,

The Tepresentative of Morogn - Eommissianuro

The representative af Mozambique- Commissisner,
The representative of Rwenda - Commissinner,

The representative of Sierra Leone- Commissionor,
The representative of Somalina - Bummissionmr°

The representative of Tanzania - Commissioner,

The representative of Zaire - Commissioncr,

Charles Chishimba Monyema was apnointe.

P

Secretary of the said commission.
The outlined terms of reference wiere tg -

1, Inquire into the tvents and circumstances

leading to the death of the late Herbert

Chitepo on the 18th March, 1975,

2. Establish the facts of and surrounding the

sair death.

3. Investigate and establish whether any
racist or imperialist agents or counter-
revolutionaries or saboteurs were

directly responsible faor the said reath.

4, Investigate and establish the identity
and the motive of the person or persons

responsible for the said death,

5. Make recommendatiaons uith{regard to the
measures that.mught to be taken for the
security of persons ennager in any political
activities aimed at the attainment of

freedom and independence of the people of



-— 53 -

Zimbabwe and of Any other country in
Africa still under colonial or minority

rule,

President Kaunda further firecter that QF
the Commissoners in the course of their inquiries
became aware of any matter, thing or activity
which in their opinion constitutes or is likely
to constitute a danger or threat to national
security or the security of ANy pEerson Oor Persons
engaged in any political activity aimed at the
attainment of freedom and independence of the
people of Zimbabwe or of any other country in
Africa still under colonizl or minority rule,
they shall forthwith communicate full information
concerning any such matter, thing or activity
and their opinion thereon to the minister

responsible for home affairs.

The principle aim of this commission of
inguiry was to absalve the Zambian government
of any involvement in the killing of Mr, Herhert
Chitepo. Its aim was realised and Zambia's

integrity was upheld.

On 15th July, 1981, His Excellency, the
President issued statutory Instrument NO. 91

of 1981 and 113 of 1982, under the Inquires Act 2
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anpointing the following to constitute the
commission of inguiry into the nffairs of the

University of Zambin:

Mr. W.P. Nyirendn - Chairman

Mr. F.M. Mulikitna - Commissioner
Mr. D.R.R. Phiri - Commissinancr,
Mr. S.D. Nunduye - Commissioner

Mr. L.J. Muwananshiku Commissioner
Dr. E.M. Koloko - Commissioner

Mrs. L.AR.W, Mnonze - Commissioner.

Mr. M. Mumbwe wos appointed secretary of

the said commission,

The objectives of the commissiaon embodied

the following:

1. To inquire into:

(a) The effectiveness of the administration
and administrative structures under the
ferderal organisation of the University,

and in particular into:

(1) The effectiveness of arfministrative

controls, accountahility and supervision;

(ii) Discipline and attitudes towards

idiscipline aof staff and students; and

(iii) The utilisation ant supervision of

ancilliary staff.
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(1)
(ii)
(iii)
(iv)

(v)

(c)

(i)

(iii)

(1)

(1)
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Students affairs, and in particular:

Student/staff relations,
Student/administration relations,
Student union matters,

Student puhlications, and

Any recommendations on how the students
can play a more dynamic and useful role
in the affairs of the University and

in the development of the country.

The financial affairs of the university,
and in particular:

The total expenditure of the university
during each of the previous seven years,
actual cost per student-year, and

arojecter forecosts for the near future;

Utilisation of funds of the university,
their control, audit anc accountability

at each level of disbursement; and

Any unauthorised borrowing of misuse of

university funds by staff anc students.

Tho effective utilisation of prapcrty,
amenities and facilities of the
university and in particular:

The allocation and utilisation of,
accountability of, audit of and safe-
guards against loss of property,

equipment, materials, furniture, ctc,
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issued to or for the use of students
gr staff in relation with their
resirdence, studies, leisure or genaral

use:; and

(ii) The purchase, use, allocation, utilisation
ancd audit of, and accountability for
books, reading materials, stationery ete,
for use in connection with the classroom,
library, bookshop, publications ar in

any other context.

(2) Recommend corrective measures where the
existing systems with regard to any of
the foregoing matters are inadequate,
wasteful or otherwise undesirahle, or

wvhere there are no systems in existence.

(3) Inquire into, and make recommencdaotions
on the desirability or otherwise of
setting up an Accreditation Board to
roview the academic programmes of the

university.

4) Inquire into, and make recommecndaticns
on the salaries, conditions ant! terms
of service of the members of staff of

the university of Zambia.

(5) Make such other inguiries or
recaommendations in connection with the
foregoing matters as in the opinion of
the commission are cdesirable in the

public interest.



- 57 -

Numerous and fdiverse commissions of inguiry
have been caonsidered, in respect of their
terms of reference, as an illustration aof the
fact that an inquiry can be made into
practically any matter, so lang as it is in the

public interest or for the public welfare,

Ohjectives of these commissions of inquiry
Are to inguire into any matter and mako
recommendations based on their findings., In this
respect, the objeﬁtives differ according to the
terms of reference prescribed to each particuler

commission.
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CHAPTER IV

The cnsuing chapter is devoted entirely to
seem of the problems that commissions of inquiry
encounter, in pursuance of the attainment of their
objectives as provided for, by their respective

terms of reference.

Natumrally, the problems or constraints toc be
faced hy one commission, will differ with the

nroblems inhibiting another commission.

The praoblem range can vary - some lack transport,
in some caoses rocommendations are not followed or
are modified in such a manner that the
recommendations are substantially different from

the ones originally proposed, and so forth.

The commission of inquiry which proberd the
causes of strikes at Zambia National Provident Fund
(ZNPF) in 1984 recommended the remaoval of director
Mr. Jones Nyirongo and hoard secretary
Mr. Christopher Mundia, who was at the centre of
the controversy and unrest.

According to the report releasec!1 hy
Mr. Charles Manyemaz, gavernment har! accepted
that ecamrade Mundia's services be terminated

hecause his attitucde made him ‘unsuitable for the

Aemands of public office.’
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On the replacement of Comrade Nyirongo, the
commission of inquiry recommender that "INPF  neers
a leader who, not only Commands the respect anc
loyalty of the workers and membhers aof his management,
but who Aalso has a firm grip of the operations of
the organisation with ability to provide leardershin
which enhances the fulfilment of the arganisation's

objectiveso"3

The commission aof inquiry was appointerd by
President Kaunda® in October, 1984, to investigate
into and report on events and circumstance which led!
to the strikes by ZNPF employees from May 3 to May &
and from October 3 to October 8 that year., The first
strike in May 1984, was blamed on Mr. Muncin's move
to suspend three workers while the second in October
was blamer an manégement's decision to reinstatc

Mr. Muncdia ilespite worker#' protest.

It was chaired by Lusaka High Court Judge,
Florence Mumiba and comprised comrade John Duma as
secretary, and Professor Lyson Tembo of the University
of Zambia and comrade Joseph Chileshe of Zambian

Cansolidated Copper Mines (ZCCM).

Government acceptecd the commission's recommencao-
tions that the ZNPF board secretary should not concern
himself with general admimistratian and personnel but
should only hear! the prcfessional secretariat and

the legal department.
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It also accepted a recommendation that the
office of deputy cdirector be restructurer to
provide for theree deputy directors for finance,
operations and pérsgnnel administration. Before
this, the only deputy director was Comrade Sanuel

Mulozi.

The commission of inquiry found that the strike
of May, 1984 waAs a result of the suspension of
theee workers - a move workers felt was aimed ot
weakening their union. The three workers were
Mr. Ernest Muwaanga, transport officer, Patrick
Mulenga, a criver for charges of forgery and gomrate
Moono for alleged over-expenditure of K667.84
during his stay at Ndola's New Savoy Hotel hetwecn

February 27 and 29, 1984,

The commission established that the suspensians
were wrong and unfortunate and demonstrated the
rampant poaor personnel management.- The suspensions
ocurred within an atmosphere of mistrust between
the employees and management. It was also found that
in October workers went on strike because thoy
did not accept board secretary, comrade Mundic whom

they considered arrogant, insensitive and tyrannical.

The commission established that although
management, the board, and the Miniatry of Labour
and Social Services agreed that Comrade Mundia had
a negative attitude, the board decider! that he should

resume work to sllow him ta
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The commission found no basis in the submission
by the late Mr. Mumbuna Mwisiya, Counscl for
Mr, Mundia, that his client hed ieen victimized on
the basis of tribe.- There was no connection whatso-
ever betweoen Mr. Mundia's rejection by the workers
and the problems faced by other Lozi officers in other
institutions cited by Mr. Muisiya. Mr. Muwisiya

died on Decemher, 15, 1986,

The state did in fact accept most of the probe

team's measures. But the problem came later on.

The Zambia Union of Financial Institutions and
Allied Workers (ZUFIAW) on March 5, 1988 expressed
disappocintment at the government's alleged fallurc
to implement recommendations of the commission nf
inguiry into causes of strikes at ZNPF. Comraue
Peter Mulenga5 said that bhe was surprised that
government which had accepter the recommendaticns

for changes to take place was not stalling.

The government had accepted that services of
board secretary camrade Christopher Mundia be
terminated and that management set-un be restructurcd.’
But no changes had taken place, "we shall only
tell that some changes have taken place after
gomrade Mundia has surrendered the car and three

6 He alsc

deputy directors have becn appointed.”
said that some top and middle - management officinals
were in suspense hecause they did not know whother

they would he confirmed or not - they have been in

acting positions for too long.



- 63 -

It is bad enough that you appoint a commission
aof inguiry and totally ignore its recommendations,
and it is definitely mind-boggling that the
government should accept the recommendations and
then take their time implementing them, in such an

urgent matter as the one at INPF.

Another problem that arises out of the INPF
matter is whether the rccommendations rendercd have

any legal binding force, once acceptod.

Former ZNPF board secretary, Mr. Christopher
Mundia has sued the company for urongful dismissanl
and is claiming dameges as well as reinstatement.
Mr. Mundiao who was dismissed by ZNPF board in March
is seeking o declaration that his dismissal was
wrongful, null and void. In his writ of summons
filed at the Lusaka High Court, Mr. Mundia is
asking the court to order his reinstatement at the
Fund. He says in support of the action that his
services were terminated at the INPF board meeting
held an February 17, and that he was pfficially
snformed of the dismissal in a letter to him dated

March 2, 19838,

Mr. Mundia has also applied to the court for
an injunction to restrain the Fund from evicting
him from the company house. The injunction was
granted on May 24 by High Court Eommiésioner

Mr. Jamcs Mutale.
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The outcome of this case should be intercsting
but unfortunotely at the time of printing this

obligatory essay the verdict had not yet been pnssed.

The Sokala Commission into land matters in the
Soguthern Province had some unigue problems from its
inception; on 13th October, 1980.

Firstly, two days before the commission starter

public heorings, one of its members, Mr. HoWKe.

Nkwabilo, died on 22nd November, 1980 in a ruad traffic
accident. Mr. B8.R. Sharma, ancther commissiaonar,
was appointed pusine judge. Thus replacemants had

to be found.

Alsc the members of the commission were not
sworn in at the same time. The Chairman and four
members wore sworn in on 292nd DOctober, 1980 by
the Honourable Mr. Justice Brian Thomas Gardner,

Acting Chief Justice.

Another member of the commission Mr. D.
Senathirajah was hg then on leave outside Zambia,
The Seeretary too, Mr. F.B. Mumba, was outsiug
Zambiz on study leave and Mr. -C.J. Nyirenda,
Principal in the Ministry of Lands and Natural
Resources temporarily assisted the commission.
Mr. Scnathirajah and the secretary, who was
recallec from study leave were sworn in also 2y
the Honourable Acting Chief Justice, on 2b4th
November, 1980, With these different detes for
appointments and swearing in, the commissinon bugan

its work hehind schedule, on 25th November witihh o

e ot « pem v h §PYY
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Before the commission started public hearings
it was nccessary to inform the pubiic about thu work
of the commission, where it was to conduct its
sittings and how and when members of the public

could submit their evidence.

In this regard a specific request was mare to
the office of the member of the Central Committec
for the Southern Province to assist the commissian
in crawing up its itinerary and in publicising 1%5

work.

There is evidence that the office of the memher
of the Central Committee har instructed all District
Governors to act on the request., Houwever, in the
absence of any response forthcoming from the
District Governors, the cammission had to draw up
its own ltincrary and to publicise its own Wwo Tk

This increased the workload of the commission.

The puilicity was through notices in the pross,
announcements on the radio ant television, where
possible rodio announcements were made in the
Tonga languagis In addition, posters in Tonga were
distributed to all the districts in the Southoern

Province.

The commission .commenced public hearings on
25th November, 1980 The final hearing ended on

13th July 1981,
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Public hearinge were held in the following centres:

LUSAKA: 25th to 27th Nogvember - 29th Junc to
13th July 1981,

LIVINGSTONE : 16th to 20th December 1980.

NAMUWALA: 13th Jonuary 1981; 15th to
16th June, 1981,

ZIMBA: ?8th to 30th January, 1981.
KALOMO: 2nd to 6th February, 1981.
CHOMA: 23rd to 27th February, 1981,
PEMBA : 3rd to 6th March, 1981,
SINAZONGUE : 23rd March, 1981.

MAAMBA » 24Lth March, 1981,

MUNYUMBUWE : 26th March, 1981,

MONZE : 315t March, 3rd April, 1981,

6th to 9th April, 1981.

MAZABUKA: 215t to 24th April, 1981 -27th to
30th April, 1981, 17th June, 1981.

SIAVONGA: 12th to 13th May, 1981,

ITEZHI: Itezhi: 22nc to 23rd June, 1981.

In common with nost commissions of inguiry,
the Sakala commission had a tight schedule antl was

pressed for time.

The second sittings in Lusakna were revated to
hearing cvidence from professional and other
expert witncsses. It was also necessary to have a
second hearing in Namwala becadse in Jonuary the
roars were impassable, rentdering it difficult for
the commission to visit areas in dispute and for the

witnesses to come to the ~entre to give pvidoence.
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The commission received oral evidence fram a
total of 303 witnesses which included witrnesses from
the CBommercial Farmers Buresu (C.F.B.) and its

affiliated associations.

The nature of the commission's inguiry entailed
A great deal of travellinn. The commission did as
much travelling as was practically possible. The
main constraint was lack of relishle and arlequate

transport.

Further, because of the urgency of the problom,
the commission had to start its work almost
immediately and the period of field waork coincided
with the rainy season. The commission had also
intended in its pronramme to visit none or two
neighbouring countries to familarise itself amang
other things, with the settlement schemes in those
countries. Consequently a regquest was made to the
office of the Prime Minister for Aauthority to
undertake the trip. A further request for an
aircraft to enable the commission to have a bird's
eye view of the province in order to determine the
extent of human settlements was also macde to the
office of the Prime Minister, The commission was
informed that 'due to financial stringency ' the
twa requests could not he met. - This in a uway
effected the work of the commission and they had

to alter their programme.
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Just as in the Sakala Commission, the
Mwanakatwe commission into the salaries, salary
structures and conditions of service in the public
services and the Parastatal sector, was unable to
assemble immediately as a team., This was so
hecause one of the members was =hsent fram Zambia on

a duty assignment.

Instead of making an independent inquiry, free
of external considerations, the Mwanakatwe commission
in arriving at the conclusions relaterd to the
recommendnations took into consideration the state of
the ecenomy of the retion. The Party and its
governmert, instead of accepting the recommendations
on their merit also took into account the state
of the economy and the party policy contained in
the "United National Independence Party National
Policies for the next decade 1974-84L." The party
policy on salaries and wages stresses the need to
reduce the gap hetween the incomes of the highly
pairt workers and those of the lowly paid. In
conformity with the above observatiaons, the party
and its government had accepted the recommendations
with modifications. As a consequence most of the
recommendations were modified. This resulted in
a scrious derogation of the commissions free hand

in the matters inguired into.
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For example, on the issue of transfers. It w-s
recommended that "the rate of transfers must be
reducer!., Gentral, ministerial, provincial and
departmental transfer committees are sunnested,”

The government accepted the recommencdation that
transfers he reduced. However, it was not accented
that centrnl, ministerial, provincial and departmental
transfer committees be stablished as these would not
achieve hetter results than the already estahlishe!

machinery,

On the issue of intransport it was the cammission's
apinion that vehicle acquisition and control should
he reviewed to achieve the maximum npossihle

decentralisation,

The government accepted this recommendation on
condition that all vehicle acquisitinns are done
through the Mechanicnl Bervices Branch, in order to
have a uniform standard of vehicles and tn provide

back-up facilities.

Lastly, on tisciplinary authority, it was
recommender! that disciplinary powers should ho
delegated along the lines proposer. This recommenda-
tion was accepted with the proviso that these powers
should he vested in the Permanent Secretary only and
that such a dismissed officer shall have the right
to appeal to the appropriafe service commission for
redress if he so wishes. It is thus clear that this

particular commission was operating in a climate aof
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It is logical to assume that when a commissian
concludes its inguiry, its recommendations shoul
he published in full. The inquires Act”’ only enahles
A commission to hold proceedinos under camera,B if
it considers it necessary to do so far the

preservation of order and security.

But when the commission appointed to revicw the
salaries, conditions of service of the Zamhia Puhlic
Service (including the Zambia Police and the Defence
Force) presented its report in 1971, the Presicdent
stated that the govermment, after careful considern-

tion, had rfdecided not to publish it in full.

The Presirdent ogutlined two reasons for this

maove.,

Firstly, he stated that it rdeals in part with
the country's security forces and it is inadvisable
that matters affecting national security should be

generally avnilable in Zamhia's nresent circumstances.

Seconttly, that the manner in which it is
framed makes it extremely difficult for the view
of the government to he set out clearly in

parallel with the recommendations which it contains.

The government should have simply stated that
the proceedings will be conducted in private. By
not publishing the report containing the
recammendations in full, it raises public suspicion

that the government has samething to hide.
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Also since commissions of inquiries are basically
instituted to alleviate public anxiety, by releasing
partial reports, it defecats the whole purpose of
having fact finding bodies, such as commissions of

inguiry.

The commission of inguiry into the affairs of
the Lusaka City Council alsa had some agperational
problems related to the terms of reference. UWith
the relatively wide terms of reference, the problem
was to decicde hnw far inguiries should he pursued,
To have delved into every function and activity of
the council would have protracted the proceerings
Almost indefinitely. On the other hand, to stop
short at any stage might have operated unfairly by
focusing undue attention on certain individuals when
further investigation might have disclesed that other

individuals hnad conducted themselves mo better,

An interim report on the Mufulira mine disastor
was submitted and approved hy the cabinet, ancd was
published on the 11th January 1971. It wass then
expected that a great deal of vital evidence woulr!
be revealed as the mud and fdehris were clearerd from
underground. For this reason, the commission did not
WWeel competent at that strge to submit a final report
but certain interim conclusions were drauwn which it
was considered were unlikely to be affected by any

further evidenze which might have come to light.

b
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Between the 15th November, 1970, and the end of

April, 1971, the commission had continued to:

(a) Hear additional evidence from mine
empiiloyees and members of the mines

fiepartment

(b) Collect further facts which might be
relevant to the inguiry;

(c) Supervise, in association with the
mines department, the safety aspects

of the rehabilitation operations;

(e') Carry out, with the cooperation of
the Chief Inspector aof mines, an
extensive survey of the tailings dems

of other mines; and

(e) Carry out a literature search in Zambia
antd the United Kingdom for relevant
pubtlications and recent mining leqgislation

aimed at preventing such accidents.

Much of the vital evidence which the
commissiocn hoped would be revealed during
clean-up operations has remained huried as the
candition of the mud on the 580-m (1,900ft) level
anct the subh-levels ahove was such that its

removal wculd have been dangerous.

As o result of these problems, the commission

coulr not issue 2 comprehensive and conclusive report.
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Lastly, the controversies, as alreary

9

pointod out,” of the Mumpanshya Zambia

Railways Commission of Inuiry are notorious.

The government only grudgingly accepted
its findings two years after its report was
submitted. Even then, no positive action
was taken on the findings. On the contrary,
the govermment even appointed a person who
har! been dicredited in the report as the nrw

General Manager of Zamhia Railways.10

Such action frustrates future commissions,
who may he of the view that such blentant
disregard of the recommenrations, may recur

in their particular commission,

These are but just a few of the problems
that commissions of inquiry face, Some of the
prohlems are isoleted and unigue, whilst others

are commaon to most commissions,

But there is no commission in history, in
Zambia that is, that has failed to publish
a final report; because it was inhibited in
its work by numersus pnnstraints° The
commission of inguiry into the Mufulira mine
disaster had highly technical problems wherelby
vital cvidence was buried under slabs of murl,
but thoy menaged to submit a finel report,
hased on conclusions rrawn from availabloe

evidenca,



FODT NOTES

On Thursday 21st January, 1988,
Sceretary to the Cabinet.

See Leading Story entitled
"NYIRONGO, MUNDIA MUST GO - REPORT"

DAILY MAIL, FRIDAY 22ND JANUARY, 1988,
In pursuance to 5.I. of Cap. 181,
ZUFINW Branch Chairman.

See:  Story entitler "ZUFIAW STILL WAITING®
Sunsiny Times of Zambia March 6th 1988,

Cap. 181,
5. 2 (3) of Cap. 181.
Antz, Chanptcr I.

See: the Leading Story entitled:
"MUMPANSHYA REPORT CONTROVERSY DEEPENS® j

The Sunday Times of Zambia. Vol, 8,
No. 605, 23red August, 1981,
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CHAPTER V: CONCLUSION:

Are commissions of inquiry really necessary,

in general, in the Zambian context?

What can be said about the efficacy of
official fact-finding in the light of what has

begen ciscussed in the preceeding four chapters?

Is a commission of inquiry investigation
an acognote vehicle for arcusing public opiniaon?
Quite otvipnusly it is, especially with the heln
of modern maess communication. The Sakala
commission into land matters in the Southern
Provincé, fully utilised this system‘and

arogused people's participation and interest.

But is that same commission of inquiry
investication an adequate vehicle for discovering
the facts abiout an allegéd danger dncd placing
them before the public? Here the answer,
hased on o nerusal of some énmmissions of inquiry1

must HSe no.

Commissions of inguiry should be looked
at from the nperspective of official fact-finding
as a hasis for public enlightment - and hence,
if the democratic theory has any merit, as =o
basis for rationale action - some of the

commissions of inguiry in Zambiaz have fallen

short.
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The job of a commissioner in short, is what
has been traditionally regarded as the historian's
Jjob: to find nut; in Ranke's classic phrase, 'wie'

es eigentlich gewesen' - how it really happened.

Though it is acknowledged that commissioners in
Zambia are sworn-in under oath, it must be streseed
that they must carry out their work in a objective
spirit of inguiry, without rancour and without a
thought to gaining present political advantage. If
this is the case, would it not be better to use public
agencies, armed with the pouwer to compel peogple to tell
what they knew and equipped to test and evaluate what
they were told. Bht again, public agencies are too
rigid. One important aspect to the advantage af the
continued use of commissions af inguiry, is that, they

are by their very nature very flexible.

In wide and general terms, commissions of ingquiry

have got two major advantages.

Firstly, they are open-ended, in the sense that
its scope is limited only by its constitutive
authorization, which usually amounts to no limitation
at all. That scope or terms of reference are vastly
useful in developing testimony as a coherent whole,
untrammeled by considerations of relevancy or

materiality to a predetermined«subiect matter.
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Secontly, the other great advantage of
thoese inquiries is that they take place,
at iunﬂt in theory, in a non atlversary setting.
Since winning or losing "the case" is not
immedintely at stoke, witnesses are likely
to speak more freely. The witness will he
presse:’ without '~2ing bullied aor intimidater.
He will Lo allowed to tell his story or
nrescnt his facts in his own way, without the
interruptions that mark a hotly contester

trial.

These arlvantages, while theoretically
impressive, are in practice rarely explointed
to thgir Tull extent; and are in any event
more than off-set hy severnl crippling

disa'lvantnges.

The commission of inquiry into the
salarice, saolary structures and conditions of
service in the public services and the
narastatal sector, was given 2 rather imposing
limitntion. They were to take into nccoupt

the cconomic climate of the nation-which

incidentally wos on the deoline.

B}

Tho chief weakness is that these commissiona

¢

of inguiry are crestures of the exccutive.

Thev crn o-’v be instituted hy the Presirlente
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As long as they serve as an instrument of
politics, a means by which political pointc
are won and lost, its utility as a
fact-finding institution in a highly charge!

context is bound to be shaply limited.

By way of reform, I would strongly
recomnond that there should be a parliamentary
committee charged with the responsibility of
informing the President of the necessity of
issuing o commission of inquiry. It should!
not bhe left to his discretion. Thereafter
the recommencdntions should he tabled before

the full Notional Assembly for dehnate.

This will ensure that commissions of
inquiry in Zambia are totally independent
Forties, who owe loyalties to no person or

organ.

By waoy of comparative study, it could
nrove . henefitial to examine two British
morels, namely the Tribunal of Inquiry and

the Roycl Commission of Inquiry.

A tribunal of Ywguiry is constituter upon
resolution by hoth Houses of Parliament, in
the words of the enahling statute, "for
inquiring into a definite matter described!
in the resolution as of urgent nublic
impaortance.” It has the powers of a court of
low to comnel testimony, although it is
accor:ec greater latitude in framing its

parocedures and in the evidence that it considers.
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It is tynrically chaired by a dustice of the

3

Hinh Court; there are usually two other
members, wha are likely to he senior memhars
of the bir. The members are appointed, in
effect, "y the cabinet, The tribunal's
nroceelings arc usually puklic though it maoy
choose in same instances to hear evidenco

in privote,

It contlucts its inguiry in an orderly
nnit exneilitions fashion and ren'ers a report
that states its. 'findings of fact. That is nll,
There is no prosecution and no persecution,
If individunl public servants are found te have
betroyed their trust, they resign without

waiting +to he removed, so general is the

ncceptance of the tribunal's fact-finding.,

Thi

fad
4]

iz a far cry from the Zambhian

situation, The commission of inguiry into the

)

. Zambiia National Provident Funr

<
m

=20

3

<

(ZMPF) is o case in point. The comminsion
recommuendart that board secretary, Mr. Christophor
Mundia must Le dismissed. But he has

challeged the dismissal in the High Court o7

7enbia, sceking “'amages and reinstat--~-1,
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The procedure of convenino a tribunal
of inquiry is rarely resarter! tao, o foct that
moy help to explain its offectivenoss. From
the period 1947 to 1962, it has only heen
constitutes! in two instances. The first of
thesc ‘cmonstrates the tribunnl's success in
fdelving into @& highly complex, not to say
manfusce, mass of facts anrt extracting from
them o coherent antd orderly account of what

hanpeneale

The Tribunal investigated an =1llenation
that there had been an improper fisclosure of

1

ant

[

ng rise in the Bank of England's
interest rote, to the advantnge of certoin
financial ©CONCErnSe.

-

The affnir took place in Septemher 1957.
A triunnl consisting o Justice of the Hingh
Court nn' two senior harristors was appointe:!
in November. The Tribunal sat for twelve
days during December, heard 132 witnessos unoter
onth, many of them represented by cnunéwl,
took written stotements from 236 other persons

’ 4

and issued a report in Jdonuary 1858,

conclusling that the allegations were unfaounand

o

A notcworthy aspect of the teibunal's
work was the speed with which it actecd.
Commissions of iiquiry in Zambia on the othor
hand all scem to take at least two years to

nresent thoir reports.
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For example +the commission of inquiry into
the affairs of the Univérsity of Zambia was
appsdintes on July 15th, 1981 and it anly
presentod its final report on 1st July, 1983
- Does that dencte o lack of efficiency? .

W . tnesses who gave evidence to the University
of Zombia commissicn of ingquiry amounted to
315 in number,

A British model which is more compntible
with opur commission of inquiry, is the Royzl
commiesion of inquiry, which is established
to investicoaete a general situation andt supply

a hnsi= FTor moking legislative or other

It is constituted by a command of the
crown rfirecting the prospective members to

nvestingate o given subject, which is defined

fude
]

in the torms of reference.

In nractice, the crown reguests a
commission at the insistence of the cabinet
or of a particular minister within whase
spherc of interest the subjact matter falls.
Parliement may in theory impece the establish-
ment or functioning of 2 Royal commission

by with holding funds.



- a2 -
The Zombian system, does not have the

advantage of such a chérk.

The membhers of a Royal Commission are
almast nlwoys cdrawn from private life.
Depencting on how technical the subject
aof inguiry hanpens to be, the members may
be either exuerts in the speciality involved
or simply praominent members of  the community
who cron be expeeted to bring common s=2nse
and goad juigment to bear on any problem
confronting them, Ordinarily the commission
has a sccratnry, who is o civil scervant,
assigne: to help it. His function is to

gencrate the production of cvidence, to an

8]

ict
the commission in keeping track of the evidenco

received, and to aist in formulating the
report thot constitutes thoe normal and product
of the commission's work,

The rrocedure of a Royel commiasion is
not fixed iy low, Ordinorily, thoe commisasicon
tnakns svitience, in either orml or writton
form, from anyone who desircs to be heard. The

commigsion has no subpoena power, 211 its

witnesses appear voluntarily,
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The guestioning of witnesses is done informally,
without any regard for the rules of evidence or other

niceties of the adversary process,

The commissioner's responsibility is simply to do
a good job of considering the facts and arriving at

a proposed salution,

Royal commissions are as frequent as trihunals
of inquiry are rare. There are usually several in
being at any given time, Depending on the complexity
of the praoblem confronting it, a Royal commission may
be in existence for a few months or for several years,
Once a final report is rendered, the commission,
having fulfilled its only function goes out of

existence.

Its work product usually consists of two items:
a report, which narrates the procedure it employed,
lists in detail the facts it has found, and makes

recommendations,

I sincerely affirm that commissions aof inguiry
in Zambia, be modelled an the Royal eommission of
inguiry subsisting in Britain. Though they are
similar in most respects, the recommendations rendered
by a Royal commission of inguiry, usually has
legislative effect; especially when the report is
given wide publicity - it becdmes a8 powerful stimulus

to legislative action.




- aL -

For example the report of the committee
on homosoxual offences and prostitution,
nopularly known as the wolfender report
drew nublic attention to a difficult social
problem and stimulated intelligent public
discussion of that problem. The report was
renderes in Sentember, 1957 and occasioned
an intoense and protrscted debate, both within

and without neorliaoment, centering on its

most controversiol recommendation - that
homosexunl conduct cnogaged in privately by
conserting adul%s shoul: no longer bhe treatod
Fence.  That recommendnation

has foiled to e enncted into law, although

othor, leem controversial channes in the low
? .

recommentiod by the committee did gain cnactment.

Usunlly, ir Zambia, little excitement
is stimulote! by reports by commissions,

hecauss: there is no nlatform for dehato.

Te mind, only two commissiaons of inquiry
have roiscd any ¢ust.  These are the
Mumnanshya come’ ~~ion of inguiry into the

affairs of Zom™" : Mailwaye and the commission

{=tn

of inouiry int~ ~rkers unrest at ZNPF.
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It is acknowledged that there are diverging
differences between our Presidential system of
government and the parliament system adopted in
Britain. In Great Britain there is little
conflict between the legiélative and executive
branches of the government, since the executive
is simply the functing voice of the majority party
in parliament this makes it materially earsier for
the British to assign delicate problems of
fact-finding toc @ tribunal of ingquiry sr a Royal
commission, even when the investigation may yield

results embarrassing to the government.

The procedures of a fact-finding tribunal should
not be prescribed by law, but should be molded to
fit the exigencies of the particular_nccassiun.
This is one of the advantages of commissions of

ingquiry in Zambia, making them very flexible

instruments of the administrative process.

In Zambia, one of the greatest deficiencies
is lack of publicity. Even though every commission
ahall be published in the Gazette by statutory
instrument3, it is not every citizen that has access

to these Gazettes.

Commissions of inguiry are issued in some
instances to allay public anxiety, but reports of
commissions of inquiry are not available to every-

body.



But in some instances the mesg-merdia has
played an important part in enlighting

the nonpulace.

But as fact-finding bodies commissions
af inquiry have done a tremendous tagk. The
reports they have advanced have served as the

hasis for new government policies and decisions.

Genernlly speakinn, commissions of inquiry
are a ncecessary phenamenon in Zamhia because
of thz2ir very nature and the services they
provide. Public awareness grows after a report
is nublished mnd this in turn brings out a
government reaction, to study the recommendations

ohjectively.

Charges of corruption in government Aare
always qoing to he with us, people will
continue to fdie in unnecgssary nAaccidents,
charges of tribalism will continue; issues of
public policy on which disinterested officinl

scrutiny is needed constantly arise.

Many such charnes and many such issues
can he dealt with satisfactorily enough by

existing instruments of inguiry.

But there will nlways be those that arouse
so much controversy and that strike so deeply,
that they can only best he inguired into by

commissions of inguiry.



When such inétances vcecur, Aas it surely
will annin, we shoulrd be fortunate to have ot
the scrvice of the hady politic an instrument
of inquiry that could enlist the Hhest talents
af our seciaty in the aid of public enlightn-

ment.



FOOTNOTES

The Kamanga commission of inguiry
into the events leading to the death
of the late Herbert Chitepo, and the
Kapesebele commission of inquiry into
the events and circumstances leacding
to the accident which occurred at

Katima-mulilo.

Ihid.

5. 2 (&) of Cap. 181.
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