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(xiv) General Derogations.

Article 25 of the Constitution provides that nothing
contained or done under the authority of any law shall be held
to bé incc_‘m‘sistent with or in contravention of Articles 13, 16,
17, 19, 20, 21, 22, 25 or 24 . So, if there is a law which
derogates'.from these Articles, apart f;om the dero.gations
alrea‘dy permitted under the Articles themselves, such

derogations are permitied under Article 25.

. The most severe derogations from fundamental rights
occur during states of emergency. Repeatedly, Courts have
held that the President is not obliged to give any reason for
declaring a state of emergency. This was the firm view of the
Cvourt- in Dean Mung'omba and Kenneth Kauxida cases in
which the applicants separately petitioned the High Court for
writs of habeas corpus. Mr Justice Kabaiata in Mung'ombas
case refused to grant the applicant the {vgrit and Mr. justice
Joseph Mutale similarly rejected the former President's
ap'plic‘ation.96 The President is only required to consult his
cabinet before he declares a state of emergency.97 The

derogations permitted under Article 25 of the Constitution are

not- compatible with the provisions ¢ Article 4 of the
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International Covenant on Civil and Political Rights. For -
example, no derogation is permitted under the ICCPR in
respect of the right to life, inhuman treatment and slavery

‘even under a state of emergency.

During a state of emergency, state security wings are
givengexténsive powers of search and detention which are
open ‘t‘o abuse. Given these wide derogations, the Courts are
looked upon as a major mstitution capable of rédressing any
grievance during states of emergency. The extensive powers
of the State during states of emergency were used in placing,
f,o‘rmex'i Republican President Kenneth Kaunda under house
arr‘est'-_"_ in his own home in Kalundu in Lusaka which for the
purposes of  his incarceration was gazetted a prison.
Unfortunately, members bf his immediate familv who lived
with him in the house had to abide by the provisions of the

Prisons Act which controlled their movements.”s
SECTION 4: Enforcement Provisions

The enforcement of the protective provisions discussed
above is provided for under Article 28 of the Constitution.
Under this Article if any person alleges that anv of the

provisions of Articles 11 to 26 inclusive has been, is being
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or is likely to be contravened in relation to that person, then

that person may apply for redress to the High Court.

Upoﬁ such application the High Court shall hear and
determine such an application. The Court may make such
Orders, issue such Writs and give such directions as it may
consider appropriate for the purpose of enforcing or securing
the enforcement of any of the provisions of Articles 11 to 26

jaclusive.

1f the.éllegation is that a protective provision has been
contra}vened the petitioner will be seeking a curative
_adjudication from the Court to redress the 2lleged rnischief.‘ In
the -Fé_liya Kachasu case of 1967, the Petitioner, a girl of 11
to 12 years' sued the Attoney-General through her father,
Paul Kachasu, seeking redress under Section 28 of the then
Constitution 61" Zambia. That Section is now called Article 2§.
The Pétition was by way of an Originating Notice of Motion.??
It was before the Chief Justice John Blagder. sittihg as a single

Judge of the High Court.

The facts of the case were that in Jctober, 1966 the

Y.

'Applicant or Petitioner refused to sing the Nztional Anthem or
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to salute the National Flag, because she alleged that, these
actions were akin to religious ceremonies and were com'vrary to
her religious Beliefs and views as a Jehovah's Witness or
_Watchtov)er. She was suspended from her school at
'Buyantashi in Mufulira. She prayed the Court to declare the
suspension unlawful on the ground of religious discrimination,

freedom of association and conscience.

_The learned Judge found that the school regulations
unde_'_r- the Education Act of 1966 under which she was
<u<péhded did not conflict with Section 21 of the then
(onsutuuon which protected freedom. of ' concience. The Court
declared that whatever hinderance the Apphcam suffered in
the en;oyment of her freedom of conscience was reasonably
justifivable in a democratic society and was authorised by laws
which were reasonably required in the interests of defence
and to protect the rights of others. The lear ned Chiel Justice

found in favour of the Attorney General and condemned Feliya

~ Kachasu in costs!00.

In Harry Mwaanga Nkumbula  the Petitioner
claimed that his rights under the Constitution were likely to

he contravened as a result of a proposal to turn Zambia into a



186

one-party state. He was seeking preventive adjudication

which is permited under Article 28(1) of the Constitution 0!

Suprisingly, the Supreme Court with Mr. Justice Baron
| sitting  as Judge President refused to grant Nkumbula his
clyaim because the provisions of subsection (S) of section 28 of
the. Constitution which provided that no application shall be
~brought under subsection | of Section 28 had not ‘been
contravened. This subsection provides that a proposed  bill
which had not yet become law could not be the subject of a
Petition. No executive or administrative action had been
}taken -against the appellant and there i'as nb allegatibn that
suqh action was threatened against him. In the view of the
Court the protective Section 28 couid not be invoked.
Nkumbula's appeal was dismissed with costs to the Attorney-
'Gen‘e'ral. [t is surprising to see that the Court found that a
likelihood of an event is not protected under the Bill of Rights.
And yet, the Article provides for a situai:on where a person's
rights are llkely to be contravened. [t s submmed that the
provision in subsection S of Article 28 inow subsection 3 of
Article 28) is in direct conflict with the provisions of
cub<ecnon 1 of Article 28. This case i< [. llv dmcucced in the

next Chapter.



The enforcement provisions under Article 28 are
further circumvented by Statutes that protect the state. For
example, the State Proceedings Act!0? provides that Courts
Shall" not bgrant injunctions or make orders for specific
perf"c’)rmance against the state. In Zambia Naiional
Holdings Limited and United National lndep\ence
‘Pariy ’v..’ The Attorney-General, the Petitioners  had
applied inter alia, for an injunction to restrain the state from
reméihing'on their premises while the substantive issue of
ownership of the premises' was pending before the Court
Initially, the trial judge ruled that he was precluded from
making such an order of injunction by Section 16 of the State

Proceedings Act.

Duriﬁg the substantive judgement, the learned trial
judge decided to re-visit the question of injunctions against
the . State. The trial judge changed  his mind abouf “the
co'rrectnes‘s of his earlier ruling based on Section 16, accepting
the 'arguménl of Counsel for Petitioners that Section 16 of the
Act contravenes the provisions of Article 28(1) and 94(1} of

the constitution. Article 28(1) empowers the Court tor



make such orders, issue such writs

and give such direction as it may

consider appropriate  for  the

purpose of enforcing, or securing

the enforcement of, any of the

provisions of Article 11 1o 16
~ inclusive

- Article 94(1) provides that the High Court of Zambia
}hés unlimlited or original jurisdiction to hear ‘and determine
any‘ civil or criminal proceedings under any law except
proceedings in which the Industrial Relations Court has

exclusive jurisdiction under the Industrial Relations Act.

While accepting that "there was z growing school of
thought against the continued existence of State (mmunitv
agéinst injunctive relief and  other coercive  order,” the
Supreme Court nevertheless reversed the trial judge’s ruling
on this point and restored Section 16 of the Act.!9% It is
strongly submitted that the ruling of the Supreme Court was
érroneous‘,,‘because there is no doubt that Section 16 of the Act
contravenes the provisions of Articie 28111 These provisions
empower the High Court to make any zppropriate Orders,

issue Writs and give directions for securing the enforcement of

any provisions of Article 11 to 16 inclusive. The Petitioners in
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this case had applied under Article 16 of the Constitution
which guarantees protection from deprivation of property and,
therefore, the High Court was free to make any order,

including an injunctive order against the State.

It is also provided under Article 28 that if in any
proceedings in any Subordinate (Magistrates) Court there
aris‘es' a qUestion alleging contravention of the protective
Articles, the Court shall refer the matter to the High Court if
any p:arty‘to the proceedings so requests. However, the
'M'agistrater:r hiay refuse the request if, in the magistrate’s

opinion, the question raised is frivolous or vexatious.

- Conclusion

| ‘1t is clear that although Zambia is a Party to
International and Regional Human Rights Inétruments its
domestic legislation has lagged behind modern international
human rights developments. The Bill of Rights provides for
the pr_'otectidn of the fundamental rights and freedoms of the |
individual .bibut almost all the protective Articles have

derogations or exception clauses. These are supplemented by
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nunierouspieces of legislation known as Acts of Parliament
and Statutory Instruments which have eroded the little that
was left in tﬁe Bill. The point, however, is not that there

should not be limitations or derogations but that these should
be consistent with international norms and s‘tandards. There
is need for Zambia to domesticate those linternational human
rights insiruments which have not yet been iﬁcorpqrated
into national or domestic legislation in order for the country

1o keep abreast of international human rights developments.

The Co’nstitutiona.l provisions for the protection of the
fundamental rights and freedoms make it very clear that such
rights and freedoms are subject 10 limitations. As already
disc’us‘sed, these limitations appear to be designed to ensure
that thevrighrts and freedoms of others are 20t in jeopardy and
that ‘the public interest, peace and order are always
maintained. However, the current derogalions are so wide
that the enjoyment of most rights and freedonls,héve be{c,o'me

illusory.

The Legislature, the Executive and the Judiciary have
not  changed much in their structures organisation and
functions since independence. Colonial leg.slation such as the

Public Order Act. the Emergency Powers £:1. the Preservation
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of Public Security Act, the State Security Act, the Penal Code
and the Criminal Procedure Code all contain pre-

j‘n_de’pendenc‘e concepts of controlling the 'native’ rather than

rendering the protection and promotion of human rights.
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CHAPTER FOUR
JUDICIAL IMPLEMENTATION OF HUMAN RIGHTS

Introduct’ion

| An entrenched Bill of rights in any constitutional
framework is useless unless the right‘s'and freedoms therein
entrenched can be judicially implementéd avnd' proteciéd. The
j‘ud‘icv:iary has a pivotal role to play in the interpretation of
, fund'amven‘tal rights and freedoms of the individual as
‘enslhrined in the national Constitution.! Despite the i‘eturn to
- multi-party politics, and fervent promiseé of democratic
governahce and respect for human rights, there are still
persistent violations of human rights in the country especially

in the criminal justice system.?

Constitutionally and institutionally, the responsibility of
balancing the scales of justice between the individual whose
f unda‘meﬁtal rights are violated and the State or its agems
being _aécused of such violations lies heavily on the judiciary.

v Sihce.independence courts have delivered a large number of
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judgments on constitutional matters involving infringements

‘or alleged infringements of human rights.

In-‘ particular, the Third Republic has experienced a
| plethora of such judgments arising out of ~ constitutional
petitions of one form or another. An analysis of all the
judgemerits of courts relating to this matter would itself be an
- interesting subject for another dissertation and is therefore

beyond the scope of the present inquiry.

While it does not fall within the scope of this thesis to
'canvass_all the existing human rights available under the
Z’am‘bian" human rights law, it is nevertheless clear that
certain areas of Human Rights have been more fertilev,t_han
others in terms of frequency of Violations or alleged
.vi‘olations.._v-A perusal of law reports and Newspapers clearly
shows that there are five areas in which human rights
violations aippear to be more prevalent. These areas of concern
'»avre: (1) Personal Liberty; (2) Freedom of Expression; (3)
Freedom of Assembly and Associaticn; (4) Freedom of

movement and (5) the Rights of Emplovees.
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This Chapter will analyse the role which the Judiciary in
Zambia has played in these areas of human rights concerns
and will exaniine the extent to which the courts are prepared
io uphold fundamental rights and freedoms of individuals in

the face of a very powerful executive government.

For it"is fargely through the actual judging of cases that
the independence of the judicary and the exercise of the rule
of‘th‘e ‘law.» can be demonstrated3, The chapter Wi.u also
analyse ihe extent to which Zambian courts apply
international human rights norms in their domestic
‘adjudication, for even though Zambia is a fledgling democracy,
it is nevertheless part of the internatonal community. This
international community recognises a person as a human

being with indivisible and inalianable rights and freedoms.

An important factor in the implementation of human
rights by the judiciary in Zambia, however, is that the country,
like most English-speaking countries, is aldualist state. This
means that any treaty or charter ratified by the State can only
have domestic force when incorporated in Zambia's legal
order through an Act of Parliament. In monistic states, such
as French—-}s:peaking and Portuguese-speaking states, altreat.y

or charter ratified and fully published applies automatically
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and binds‘all\courts. institutions and even individuals within
the state. In dualist states the autho‘rities would have to take
: necéssary steps to pass legislation incorporating the treaty
I.imo,domestic application. If that is not done, the treaty
}remains inoperative  domestically and the state's
responsibility, in the event of any breach thereof, is engaged

only externally, that is at the international level.

Section 1I: Courts with Jurisdiction over Human
Rights :

Constitutionally, if any person‘ alleges thatv any
protection under the Bill of Rights has been or is being or is
‘likely to be contravened in relation to him that person may
apply to the High Court for redress. And as already discussed
the High Court is empowered to make such orders, issue such
writs or give such directions as it may cocsider appropriate in
order to enforce or secure the enIorceme.ﬁt of any protective
. p'_rovisions.y So, it would appear to be the inte'mion of the
framérs of the constitution that the High Court is the court of

first instance in Human rights litigation.



Indeed, the Constitution provides that if in any
| proceedings before any Subordinate Court (popmarly known a
Magistrates Courts) there arises a question -as to the
contravention or likely contravention of any protective
pro_vision-s under the Bill of Rights, the“ Court must rgt‘er the
matter to the High Court at the request of any party unless
the subbrdinate Court is of the obinion that the point raised is

-~ frivolous or vexations. 6

It is noteworthy that the constitution talks of a human
rights issue arising in the proceedings in “any Subordinate
Cou(ft. “ What if a human rights issue arises in the course of
_pr-erédings in any other courts In the country?’ By
implication, it would appear that courts other than the
Subbrdinate Court, could themselves adjudicate over human
righis issues if the matter arises in the course of proqeedings
before them. Currently, such courts include the Industrial
Relations Court, which adjudicates upon matters affecting
collective and individual rights and obligations of employees
and. employers including their respective representative
‘organisat.‘ions.S Other courts are Courts Martial, the Local
Courts and the quasi-judicial bodies such as the Lands

Tribv‘unal.
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When the Industrial Relations Court sits to adjudicate on
| trade union fnatters, on wages, on strikes, or on housing, it is
- in fact deciding human rights issues such as freedom of
association, freedom of assembly, the rights to fair wages, the
right to adequate housing, and so on. Also, since Local Courts
exercise both criminal and civil jurisdiction within their areas
subject to the limits prescribed in their Courts Warrants,’
they' also, in effect, invariably deal with cases that do have a
human. rights dimension. Similarly, Courts-Martial which also
exercise ctfiminal and civil jurisdction over military personnel
under the Defence Act, inevitably adjudicate over offences

which have a considerable bearing on human rights issues. 10

I.ocal Courts constitute the base of the country’s judicial
hierarchy. As such, they adjudicate upon disputes between
| individuals or groups of individuals especially in the area of
'Africén customary law. They exercise whatever limited
jurisdiction is granted to them over aumerous mindr,but
quite significant criminal offences. They adjudicate over many
cases- which involve human rights violztions at the lowest
stratum offibsociety, although Local Court ‘udges do not appear

to realise that they do deal with human rizhts issues as well.
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Cases of violence against women and children abound in
Local Courts. Despite the provisions of the Bill of Rights which
provide pape‘r guarantees for the protection of women and
childfen against all forms of discrimination, the legal and
traditional framework is f{raught with = discriminatory
~ practices against them. Under customary law women ~are
treated ‘as minors even after attaining tl;eir age of ma_jprity.
In the Con‘iext of human rights, it is submitted that local courts
play a.-\}ery important role in reconciling women's and
children'’s rights to equal treatment under the Bill of Rights on
the one. hand, and customary law which does not insist on
_éqUality betwen men and women on the other.!’ Thus, the
law which applies to women and children in Local Courts to-
day is not completely customary or traditional law because
after vindependence the jurisdiction of Local Cdu,rts in the
country embraced both customary and statutory law.!? This
~ combination makes it imperative for Local Courts to adjudicate
over human rights issues affecting women 'anid 'ch;ldren
despite traditional attitudes which treat women as perpertual

dep'endzmts.13

‘Similarly, the Lands Tribunal, although not a Court in
the traditional sense, adjudicates over land disputes and

makes awards or compensation where necessary. The Bill of
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Rights provides, inter alia, for protection from deprivation of
property or interest in property and so strictly, if the
constitution fs followed, any disputes over rights to land
| ought to commence in the High Court. Interestingly, the Lands
Tribunal appears to be at co-ordinate level with the High Court
in that any appeal from it lies to the Supreme Cour.t as is also

the case with appeals from the Industrial Relations Court.!*

From this it follows that the question as to which Court
has jUrisd’iction over the implementation of human rights is
not cleaf- cut as the Constitution would like litigants 1o believe.
Itis diffié’uih to envisage a complete exclusion of human rights
adjudicatiqn in most Courts or Tribunals at whatever level in
the 'cduvntry’s judicial system because human rights are

omnipresent in everyone's life.
Section 2: Selected Cases

- The topicality and globalization of human rights ‘has
'im'pel»led many states to pay attention to human rights issues
both internationally and - nationally. Universally  accepted
norms for the protection and implementation of human
ri'ghts are. now gaining momentum even in ‘the so4céljed

fledgling democracies. However, the most effective
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implementation and protection of human rights depends on
‘ the availability of a practical mechanism which ensures their
enjoyment. [t \is submitted that the judiciary is one such vital
institutioﬁ for ensuring respect for rights in‘ any democratic
society‘5. Some selected cases in the human rights field where

frequent violations occur will now be considered.

A. Personal Liberties

The Bill of Rights provides, inter alia, that no person
~shall be deprived of his or her personal liberty unless the
d'epri‘vat_ioﬁ is authorised by law.'® A similar provisi_.on is
fou‘nd in 'the Internatioan! Covenant on Civil and Political
Rights.!? The individual's right to personal liberty is indeed
one of the pillars for the enjoyment of fundamental rights
and fpeedoms under the Bill of Rights. [t ﬁwst III‘IOI be iaken

away from any person wthout lawful cause.

‘The Constitutional protection, however, contains ten
exceptions which are fortified by Acts of Parliament. A person
can by law be deprived of his or her personal liberty, for
cxample, m the process of executing a séntence or order of

the Cdurt. Personal liberty could also be denied to a person in
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a civil ﬁiatter. For example, an arrest under the Debtor's
Act.'® Under this Act, a Court may commit to prison for a
term not exceeding six weeks, any person who makes default

in paying any judgment debt due to the creditor !9

Furthermore, under the Emergency Powers Act, the
Preservation of Public Security Act or the Immigration and
Depbrtation Act, personal liberties can be  denied or
restt‘_icted; And, whenever there is an emergency proclamation
in force, the President is empowered 10 make regulations for
déta__ining persons or restricting their movements.2? Similarly,
during any period when a declaration is made for the
Preservation of Public Security, the President js empowered to
reguiate‘ or restrict assemblies or movements of persons in

parts or the whole of the country.?!

Persons of unsound mind alcoholics, drug addicts,
vagabonds‘and rogues can be denied their personal liber‘ties
under various Acts of Parliament. For example, under the
‘Mental Disorders Act.?? an officer, whick the Act defines as
~ Administrative Officer, a police officer or z djs'irict messenger,
can apprehend a suspeéted mentally' disordered person
without wa’frant and convey that person s hospital, to prison

or to other suitable place before an inquirv s instituted by the



219

}Co‘ur't.” Under the Penal Code provision is made for the
President io detain a person indefinitely in lieu of a death
_sentence impbsed by a Court. This is known as being detained
at the President’s pleasure.24 Such inqefinite detentions are
certainly in conflict with the constitutional gu,arant.eeé of the
right to "personal liberties even though derogations' are

permitte’d-under Article 13 of the Constitution.

"~ The proclamation of a state of emergency introduces
laws which empower the relevant authorities to detain
people for long periods without trial. Under a state of
emergency the President is empowered to make emergency
‘regu,l'_a.tions'which can have effect notwithstanding anvthing
incdnsistenl therewith contained in any enactment.?> So, if
under normal circumstances a person detained is rrequiréd 10
appear before a competent Court within twenty four hours, 20
that ppriéd ran he ignored by the detaining authority by
making emergency regulations which permit indefinite

detention.?? Unfortunately, such statutory inroads provide

“justification for the deprivation of liberty indefinitely.

- While the Constitution permits personal liberties 10 be
denied or -restricted under certain laws, it also provides

- safeguards to ensure that the detainihg authority does not
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abuse its power. For example, Article 26(1) provides that a

detained person shall:-

€} J—— as soon as reasonably
practicable and in any case not
more than fourteen days after the
commencement of his detention of
restriction, be furnished with 2
statement in writing in a language
he understands specifying in detail
the grounds upon which he s
restricted or detained;

(b) not more than fourteen
days after the commencement of
his restriction or detention a
notification shall be published in
the Gazette stating that he has been
restricted or detained and giving
particulars of the place of
" detention and the provision of law
under which his restriction

or detention is authorised,;

The Constitution also provides for compensation for any
person who is unlawfully arrested or detained.?® In practice,
however, compensation claims are of:en difficult and

cxpensive to litigate.

Serious violations of human rights are notoriously

prevalent in the areas of personal liberty under states of
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emergency or under the Preservation of Public Security
Regulations. In the early case of William Muzala
,Chip’ango,29 \Chipango} was detained Ias a result of a
| Presidential Order made under Regulétion .31(A) of the
Preservation of Public Security Regulations. The grounds for
his detention, which should have been furnished within

fourteen days of his detention, were furnished sixteen days

later.

. A Government Gazette Notice which should have been
published within four weeks of his detention wés_ published
seven weéks later. Upon his petition in the High Court, Mr.
| _]ustiée Annel Silungwe, as he then was, ordered his release
Wher_i he held that the detention had belcome illegal for non-
compliance with the mandatory provisions. The trial Court
was of the view that the individual's right (0 personal
‘liberty was one of the pillars of the fundamental rights and

freedoms enshrined in the Constitution of the land.

The Attorney-General appealed to the Court of Appeal
(now Supreme Court) arguing that failure to comply with the
'réquirements of the Regulation could not inValidate the
detention order. The Appeal Court disagreed with the

Attorney-General's submission. Chief Justice Doyle, sitting with
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‘justices Pickett and Gardner emphasised the necessity for

safeguarding the rights and liberties of the common man.

The learned Chief Justice held that the condition in
v'paragraph:(b) of the then Section 26 A(1) of the Constitution
requiring publication of the detention in the Gazette. and
furnishing of the grounds upon which' a person is detained,
-weré hdt merely procedural steps in the furtherance of
consideriﬁ}g a detainee's case but that they went vitally to the
fact of detention. The provision had to be strictly adhered to
in order to validate the detention.3® Mr. Justice Gardner
addéd that there was no provision under the Constitution for
extension of time within which to carry out mandatory
obligations by the State.3! The Attorney-General's appeal was

dismissed accordingly.

Two years later, Kawimbe was detained under the
same Regulation 31(A}.) of the Preservation of Public Security
Regulatioﬁ. Similarities about furnishing him with grounds of
detention and Government Gazette Notices surfaced as was the
case with Chipango. The Supreme Court re-visited the issues ol
personal liberties in the Kawimbe case. It was anothef case of

unlawful detention. Kawimbe was deprived of his right to



liberty for sixteen days when he was confined to a prison cell

for that period.

| Chiéf Justice Doyle sitting with Deputy Chief Justice
‘Baron and Justice Gardner re-iterated the Court’s stance that
" the right to personal liberty was a fundamental human right
which must never be taken away f(rom a person without
lawful cause. In the Court below, the Deputy Registrar
awarded Kawimbe K50 as general damages for his det.ention.
On appeal to the Supreme Court by Kawimbe, Deputy Chief
.]u'sti'ce-_ Baron who delivered the Court's majority judgment

said:-

In my view to award K50 as
compensation for the deprivation
of liberty for two days (sic) by
confining the person in prison for
that period borders on the
contemptuous. Certainly | consider
it to be totally tnadequate as a
measure of the wvalue of the

precious right to liberty.*?

The Court awarded Kawimbe K200 for the deprivation
of his liberty. In 1974 K50 was equivalent to twenty five

British pounds which would today be equivalent to K80,000.
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The Chief Justice while agreeing in principle about “the
ver'yfprecio‘us right to liberty”, dissented in respect of the
award. He Waé of the opinion that KSO was adequate in view
of Zambia's economic conditions at that time. The learned Chief
Justice opined that he vsaw nothing, contemptuous ‘nor
erroneous in the award of KSO which represented the lowest
level of}e}mployment, almost two months' wages3? It is
regret'ta'b'l’e‘ that the learned Chief Justice concentrated on
the economic conditions then prevailing in Zambia without
consi‘d"er-ing the injury to reputation and anxiety suffered by

Kawimbe during his detention.

In the case of Dr. Eleftheriadis, the appellant
'appealed from a decision of the High Court refusing an
application for the issue of a writ of Habeas Cofpus. The
appellant was detained by the Prasident under .the
Preservation of Public Security Regulatiors and the statement
of grounds for which he was detained was served on him
within the stipulated time. The question before the Supreme
‘Court was whether the grounds of detenion were within the
powers conferred on the detaining authcrity by the relevant
Regul’ation.-’”‘ Counsel for the Appellar. argued that the
grounds for detaining his client showec that the detention

related to an alleged past offence whict had nothing to do
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withv safeguarding public security at the material time. He
further argued that the detention was clearly punitive 3
Counsel for'the state argued that although the grounds of
dete'ntion referred to past activities of the appellant, it was
assumed that there was some apprehension in the mind of

the detaining authority in respect of future activities of the

détainee which could be prejudicial to public security.

The Supreme Court made it clear that it co’uld_’not
question the discretion of the detaining authority if such
dis'cr'etion 15 exercised within the powers conferred under the
rélev.'anvt-vRegulation. On the material facts before it. the
Supré:the 'Cdurt found that the detaining authority did not
prove that the country's future public security was
thr'ez.itened by the previous crime alleged to have been
committed by the detainee. The Court quite rightly ordered

the writ of habeas corpus 1o issue.

In Re Seegers the High court ruling followed the
Supreme Court ruling in Chipango's c'a‘se that épl‘ict
compliance with the relevant constitutional provisions was
abSIC)l‘utely".essential to safeguard personal liberties. Seegers
was érrested by a Senior Suprintendent of Police and detained

under the Presservation of Public Security Regulations.
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" Grounds for his detention were not furnished within the

stipulated period.

Mr. Justice Cullinan held that -s'm'ce no such grouﬁds
were furnished, the continued detention 6f Seegers aft‘e‘r 14
days was illegal and contrary to the provisions of Article
27(1)(a) of the Constitution *¢

In Joyce Banda v The Attorney-General the
Supreme Court held, inter alia, that the obligation to justify a
deprivation of personal liberty is a common law obligation
Which.is not. affected by statutory inroads into the right to
Iiberty. BQt if properly invoked the Statutory inroads
constitute the justification. The Court further held that the
release of  a detainee’ does not exéulpate the p‘eréon

responsible for the detention if its tawfulness is challenged.

The facts of the case were that Joyce Banda was
arrested and detained under the provisions of ihe Public
Security Regulations. No grounds for her detention were
furnished during or after her detention. She was released from
detention before the stipulated period of 14 davs. The
.A'Ltorﬁ'ey-Ge_neral argued that since she was released before

the expiry of the stipulated period there was no obligation on
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the part of the detaining authority to furnish her with
grounds for detention. The Supreme Court found that Banda
was falsely‘im'prisoned and sent the matter back to the trial

' judge for assessment of damages.>’

“In Re Alice Lenshina Mulenga, the petitioner was
detained in May, 1970 under the Preserv.ation of Pu’blic
‘Security Regulations. She was leader of a fanatic religious
Seét knownv as the Lumpas which was established in Chinsali,
No_rth_ern' Province in 1954, some ten years before Zambia's
indepéndehce. At independence time the Lumpas began 10
clash with Kenneth Kaunda's political followers, causing
intermittent disturbances in the Northern. part of the

country.38

| Lenshina remained in detention from 1970 until Mav,
1973 When she petitioned for her release. The applicant
: moved the Court that her constitutional nght to a review of
her case was denied even though she _had requested for it in
accordance with the prevailing laws of the country. She also
moved the Court that she was detained in a place which was
not authorised for detentions as provided under the relevant
Regulllation.v She applied for a writ of habeas corpus ad

subjiciendum before Mr. Justice Cullinan, then of the High
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Court. On the question of feview, the learned trial judge' held
that that was for the review tribunal 1o consider the
petitioner's application as provided under the Preservation of
Public Se‘curity Regulations. On the second ground that the
petitioner was detained in an unauthorised place, the learned
_ ;udge held in her favour. Following the Supreme Court ruling
in Chipango, the judge opined that the test was one of strict
'complia‘nce with constitutional provisions. On the facts before
it, the Court declared that Lenshina had not been in lawful

custody and ordered her release. >

_ The learned judge was particylarly courageods in
finding against the State in a matter of this nature bearing in
mind the extreme tense atmosphere which prevailed in the

country during the Lumpa uprising.

In Re Chiluba, the applicant Frederick Jacob Titus
Chiluba was detained in August 1981 under the Preservation
of Public Security Regulations on the grouad that he addressed
meetings ‘at certain places where he advocated a change of
Governmen‘t in the country. He challznged his detention
'alleging that the grounds given bv the detaining authority
were fébriCatidns. The applicani was seeking a writ of habeas

corpus.



Mr. Justice Moodley at the High Court at Ndola followed
' the'feasoning in the earlier cases discussed above. On the facts
before it, the Court held that the applicant did not eﬁgage n
activities prejudicial to public security and granteq the

application sought 4

All the eight cases discussed above took place in the
period before the Third Republic. During that period the
couht.ry was in a perpet.uai state of emergency, hence the
' ranll;pa'nt use of the  Preservation of Public Security
Regulatioris. These cases, which were selected on the basis of
frequency of violations of personal liberties demonstrate a
vdete‘rmination by the Court to uphold the right to personal

liberty as enshrined in the country’s Constitution. |

As earlier discussed. the advent of the Third Republic
and the r_éturn to multi-party politics promised democratic
governance and respect for human rights. However, it did not
take'long-‘before the new Government had to exercise its
‘power under a state of emergency which, hitherto, appeared

“obsolete.



In early March, 1993, exactly sev‘enteeﬁ months after
sweeping the Presidential and Parliamentary elections in
- October, 199i, the MMD Government declared a state of
émergency in response to the so-called "Zero Option” threat,
allegedly by the opposition UNIPA! Over twenty senior
members of UNIP were arrested and detained. Some of them
remained incacerated without trial for six weeks. When the
trial fstarte}d, it became obvious that the proseéution_would
not ‘-éucceec_i due to a number of procedural technicalities
which were not observed by the arresting authority. All the
detainees had their detention orders re\}oked before the trial
ended. Some were, however, immediately re-arresied on
charges of sedition or misprison of treason. The revocation of
- the detention orders prompted at least iwo of the released
detainees, Rupiah Banda and Stephen Movo, to institute legal

prbceeding_s against the State for unlawful detention.

In Rupiah Banda and Steven Moyo, the petitioners

' were among those arrested and detained in the Zero Option

case. They ‘petitioned the Court for a decizration that the acts
of the state resulting in their continuous detention without
charges or trial from 5th March, 1993{:0 24th April, 1993
were unlawful and were a violation of the:r rights to personal

libérty.



The_ petitioners were  detained for  allegedly
}.part‘icipating in the preparation and dissemination  to
members of UNIP and other persons, a document entitled
Zero Option’ whose ,cohtents were allegedly intended 1o
overthrow the Government. The petitioners. also contended
that the éegulations under which they were detained were not

ratified by Parliamentt as provided by law.

~ Upon considering the facts before him, the learned trial
judge, Mr. Justice Sifanu of the High Court at Lusaka, held that
thet_‘e_were no Regulations upon which the two petitioners
“could have been lawfully detained since Parliament did not
v'»ratify. any regulations for their detention. [t is submitted that
: Mr_ﬁ.]ustice Sifanu was courageous in upholding the precious
right to liberty.42 The state appealed to the Sv_upr_eme.‘Court

whose decision is not yet known.

The Macch 1993 state of emergency was lifted in June
~ the same vyear but a second state of emergency was declared
on 29th October, 1997 after the failed coup of 28th October,
199743 Over 100 people were arrested aﬁd detained. The
trial is still on for about 70 of them. The emergency itself was
,Mt.éd in March, 1998 some five months later. There i1s no

'»doubt that States of emergency always curtail the enjoyment
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~of personal liberties for citizen. Thy also create conditions for
- law enforcement agencies to flout human rights with

impunity.

Unfortunately, when it comes to attempts to challenge
‘the validity of a declared. state of emergency, the High Court
has persistently held that it has no jurisdiction to enquire into
thevre’asons for such a declaration. T}he. President’s di‘scfetion
is said to be sacrosanct provided he consults his cabinet

before proclaiming a state of emergency.

In 1997, Dean Mung'omba, the applicant who is the
. President of the Zambia Democratic Congress (ZDC]} was
arrested and detained under the Preservation of Public
- Security Regulations in the aftermath of the abortive October,
1997 coup. He applied for a writ of habeas corpus arguing
that the President had abused his powers in declaring a state
’ of emergency since the facts on the ground did not support
such a declaration. Additionally, he argued that the detéining

authority did not adduce evidence for his detention.

‘ In dimissing Mung'omba’s appication, Mr. Justice
Kabalata held that the Court had no jurisc:iction to enquire into

gro(m’ds for the declaration of a state of emergency by the



President. The Court noted that such a ‘fole was left to
_Parliamem when the proclamation is put before it for
au‘)provalﬁ4 Justice Kabalata’s ruling was most unfortunate in
‘that a golden opportunity was missed for thé Court to assert
its role }in:the protection and promotion of human rights in

the country.

Surely, it cannot be said to be beyond the jurisdiction of
the Court to enquire into the wvalidity of a declaration of a
state of emergency if Zambia's Bill of Rights is to be brought
in line with international human rights standards. Thé. South
Af‘riéan éonstitution provides that any competent Court may

decide on a declaration of a state of emérgency.é-S

‘_A‘lthough the Courts have betrayed their unwillingness
or in'abilily.lo enquire into a Presidential declaration of a state
of emergency, they have continued to show their desire (o
protect personal liberties. In Fred Mmembe and Bright
Mwape, the two editors and a columist of The Post, a
newspaper known for its open criticism of the Government,
were charged and convicted of contempt of Parliament by the
National Assembly itself. The Post had criticised the Vice-
Presidem. and other members of Parliament for auacking the

Supreme Court after its landmark judgement declaring Section
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S of the '_Public Order Act unconstitutional. After spending
some time in hiding, the two editors surrendered themselves
to the National Assembly. They were imprisoned while the

columist, Lucy Banda Sichone, remained in hiding.

The editors applied for issue of a writ of ha‘b'eas
corpus. They were successful. Mr. justice Chanda of the High
Court at Lusaka ordered their release and held that the
Zambién Parliament was not a Court of law in any judicial
sense.“® However, Justice Chanda's judgement does not appear
to é{ddress fully the question of whether the Zambian
Parliament had power to send the editor to prison. In
sunimarising his "holdings” the judge contradicts his earlier
pronouncement that Parliament was not 2 Court when he says

in pavragraph 4 as follows:-

4. That although it is not a Court

- our Parliament has power 1o punish
- for contempt, which power is
inherent in the nature of its status
to preserve its dignity and honour.
- In my view, this power includes
the common law power to imprison,
and not only to reprimand as other

lawyers think?’

' Undér the National Assembly (Powers and Privileges )

Act, any person shall be guilty of an offence who, inter alia,
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commits 'ény act of intentional disrepect to or with reference
to the ‘proceedings of the Assembly or a Committee of the
Assembly of any person presiding at such prov;eedings.q‘8 The
| Act also provides that for an offence under the Act for which
no other penalty is provided, as in the instant case. the
offender shall be liable on conviction to a fine not exceeding
oné‘huhdred kwacha or to imprisonment with or without hard
vl,abc_mt' fqr‘ a term not exceeding three months or both such
fine and imprisonment.%

The question, howe‘)er, is who institutes proceedings
against tﬁé alleged contemner and - who adjudicates over the
iésue?, In the Mmembe and Mwape case the National
 Assembly acted as prosecutor and judge unto its own cause

| prompting Judge Chanda to comment that the Zambian

Parliament is not a Court of law.

Against this background it is noteWorthy to observe
that Article 14(1) of the International Covenant on Civil and
Political -R-ights provides .that in the determination of anv
criminal charge against him, everyone .shall be entitled to a
fa-ir.and public hearing before a competent, independent
and;iinpirtial tribunal established by law. The emphasis on

independent and impartial is the writer’s. So, the National
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Assembly could not be a judge in its own cause if bias was o

be avoided.

In analysing these cases it can not be denied that Courts
are mindful and concerned about personal liberties of the
individual as being the cornerstone of the country’s Bill of
Rights. Presumably, this is because although the cases are
usOally politically sensitive, the inter[;retation of the relevant
regulations pertaining to time limit and grounds of detention
are relatively straight foward. But when interpreting the more
complicated issues of Presidential powers vis-a-vis state of

cmergency, Courts are still timid.
(B) Freedom of Expression

The Zambian Bill of Rights provides that except with his
own consent no person shall be hindered in the enjoyment ol
his or her freedom of expression. Freedom of expression
includes freedom to hold opinions, |to receive ideas  or
information, to impart or communicate ideas whether to the
public or to an individual or group o individuals % These

provisions are identical to those found mn Article 19 of the

Universal Declaration of Human Rights. The Constitution
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further provides that no law shall make any provision for

derogation from freedom of the press.!

In neighbouring South Africa the Bill of Rights is very
specific ébout the relationship between = freedom of
expression and the press. There, freedom of expression
includes “freedom of press and other media” 7% The Namibian
Bill of Rights adds “freedom of speech” to freedom of

expression and the press and other media >

The Zambian Constitution provides for exceptions so as
1%6) lmut the said freedom of expression in the 1ntere<t of
defence public order and to protect the reputation of others.
Lxmxtauons can also be imposed if they are rea<onably
justifiable in a democratic society. In consequence thereof, the
iémbian legilators have put in place various Acts of
Parliament to curb what they perceive to be a likelihood of an

| open sesame for slander or libel.

The Penal Code has thus criminalised a number of acts
_Which coul‘d fall within the purview of freedom of expression.
South Africa and Namibia have also provided for certain
exce‘ptions but not as wide as those under the Zambian Bill of

Rights.>¥ ~ Article 9 of the African Charter on Human and
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Peoples Rights to which Zambia is a signatory provides for
the right of every individual to receive, €Xpress and

disseminate opinions within the law.

One of the earliest cases concerning freedom of
~expression was the Mainza Chona Case.>> Mr. Chona who
- was then National Secretary of the United National
Independence Party UNIP had distributed a document in
November 1961, whose general thrust was about the evils of
colomal rule. He was arrested, charged and convicted of
publlshmg seditious material. The seditious material was
actually a press statement which was not widely publicized.
Section 62 of the Penal Code defines sedmon so widely that
literally any criticism would fall under the armbit of cedmon
The Court held that the sedition was ‘grave” because of its
inciting overtones against colonial‘rule. He was sentenced to
six months imprisonment which was suspended for three

- years. The case was tried by Chief Justice Diar maid Conroy.

[t is interesting to note that the learned Chief Justice
imposed a suspension of three years on 2 Six months' sentence
I. as _oppose‘d to the normal period of one vear stipulated under
the Criminal Procedure Code 56 Presumably, it was done to

ensure good behaviour by Mr. Chona for at-least three years.
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By the time the suspension period ended, Zambia had attained
its independence from its colonial masters with Mr. Chona still

~ a high ranking offical of UNIP.

Limitation on freedom of expression are also contained

in the defamation Act 57 and the common law tort »
,

‘In Cobbett-Tribe the court was faced with a libel case
in which the Vice-President of the then the Law Socie}ty of
Zambia (now the Law ‘Association of Zambia) issuéd a
statemem urging the Government to bring to trial persons
detained under the  Preservation of Public ‘xecumv
Regulations. The Zambia Daily Mail, a Government controlled
" newspaper, published material imputing professional
dishonesty to the Plaintiff and members of the Councti! of the

Law Society. The Council sued the newspaper for libel.

The Court held that the defence of fair comment was
" hot . available to the defendant. In addition to aggravated
damages in the sum of K2,000 it awarded the Plaintiff K750
by way of_exenlplary damages to bring home the newspa‘per's
duty to verify facts before publishing them” especially where

the newspaper fails to apologise and to make amends Jor




240

publishing untrue statements as what happened in the instant

case. )8

The Cobbet-Tribe era also provided an interesting
scenario for the tort of defamation and freedom of expression,
The Simon Kapwepwe Case provided that scenario tn the
1970s. Both the High Court and the Supreme Court dealt with a
series of defamation actions instituted against the Times of
Zam_bia and the Zambia Daily Mail between 1971 and 1978.
The wvarious libel actions concerned serious allegations
p‘ub'lished. against Mr. Kapwepwe, a former Vice-President of
the R'epubl’ic of Zambia. In one allegation, he was accused of
conducting military training in guerrilla warfare by sending
Zambians to Angola for such training. In another allegation,
styIéd “ the cartoon case” by the Supreme. Court, he was
depicted as receiving money from the then apartheid regime
of South Af_rica. In yet another allegation he was depicted as a

Bemba tribalist.

The Supreme Court took a very serious and concérned
view of the various libels. The Court held that the . libels
‘were very serious ... and were a conscicus attack of the most
serio}us kind in quite extreme language”. In one such case,

 damages of K6,000 awarded in the  court below were
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increased to K15,000. In another, exemplary damages of

K20,000 were awarded.>9

The advent of multi-party politics in the 1990s
vintroduced" more freedom of expression than i’n the Second
Republic although the State has shown some iniolerance
against the independ}ent, media. Many independent mass
media entered the centre stage in exercising their freédom of
expressioﬁ and speech. Notable among them were the Post
Nevlpaber and the Crime News. In particular, the Post
Newpaper has been relentlesly in the forefront of wha't 1S NOwW
‘commonly referred to as investigative journalism. In its quest
to play such a role the Post and its editors and reporters
have not been spared the wrath of those upon whose toes the

Newspaper has allegedly stepped.

In Michael Chilufya Sata, three libel actions were
brought against the Post Newspapers IlJimited, two of which
commenced in 1992 and one in 1993. Various articlés were
published' by the Defendants tmputing or avlleging moral

turpitude in Sata’s public life and public offices.

The Chief Justice, Ngulube sitting as a single judge of

the High Court in the Sata case, acknowledged the growing
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’ mdvemént of international human rights norms and assistance
~that could be derived from them in' the interpretation of
domesuc law in domestic litigations. The learned Chlef Justice

also acknowledged the need to give:-

to the constitutional provision in
Article 20 and accept that
impersonal criticism of public
conduct leading to injury to official
reputation should generally not
attract liability if there is no actual
malice and even if the truth of all
facts alleged is not established if
the imputation complained of is
competent on the remainder of the
facts actually proved.50

Th‘é Chief Justicé further observed that the trick was to
bélance the competirig rights and freedoms, and  the
appﬁcatidn of the existing law in more imaginatif\/e and
h innovative way in order to meet the requirements of an open
and democratic new Zambia®! The learned Chief Justice
awarded Compensatory damages in what can be described as a
_m’odest sum of one millon kwacha for the two actions and

costs againSl the defendants.

However, the 2warding of costs can have a chilling

ef‘fei;t which could inhibit free discussion on the conduct of
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public officials. Newspapers which perform a public duty by
" commenting on public officials make significant contribution
toward good and transparent democratic governance. In view
of what the Court said about seeking to promote freedom of
expression especially on issues of public interest, it should not

have awarded costs against the defendants.

In the totality of the judgement, however. it can be
’safeiy said that it was a landmark decision in this area of
human rights. [t laid down some important guidelines on
freedom bf expression. For example, the Court was of the view
‘that any excessive awards in libel matters affecting political
~public figures would inhibit free debate on matters of public

interest.62

Apart from costly civil suits, freedom of expression 1s
also restricted by the Penal Code under which defamation of
the President, publication of false news and even defamation
of foreign princes are made criminal offences b3 The
criminalisation of defamation has a chilling effect on honest
journalisté because of the prospect of being jailed. In Fred
Mmembe, Bright Mwape and Masautso Phiri the Post
v_editor and reporter. were charged with defaming the

President contrary to Section 69 of the Penal Code. A person
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convicted under this Section is liable to imprisonment for a

maximum period of three years.

In the Subordinate Court the accused persons raised the
issue of the constitutionality of Section 69. In accordance with
the provision of the Constitution, the Court referred the
question io the High Court.64 In the High Court the learned
trial judge Chitengi conceded that the petitioners had proved
that their freedom of expression guaranteed under the
Constitution was impeded. He, however. opined that it was
reasdnably required in the interest of defencé, public safety
and public 6rder. And that it was also reasonably required for
the purpose of protecting the reputations, rights and

freedoms of other persons.

The petitioners theﬁ appealed to the Supreme Cdurt_.
which uphéld the ruling of the Court below. The appellants
were sent back to the Subordinate Court {or trial. Chief Jusiice
Ngulube sitting with judges Sakala anc¢ Chaila emphasised
that the central executive authority should not be reduced to
common ranks. The Court was of the view that any person

elected to the office of President was not an ordinary citizen.
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The Court further emphasised that the executive power
of the State vested in the Presidency and that }the President
was endowed with various matters, powers and functions
which were described in the Constitutiorll. The Court could not
therefore see how it could ever be argued that the President
could stahd equally before the law with the rest of the

common citizens.

- The Court fortified its opinion by pointing to Article 43
which grants the President immunity from civil and criminal
suits while he occupies that high office. If the Constitution
itself makes the President not equal to everyone else, the
Supr_eme Court could not see how the arguments'of the
appellants could be upheld.®5

It is interesting to note that this judgment was
delivered shortly after the Court had struck down Section
5(4) of the Public Order Act as being unconstitutional
‘resulting in the Court being severely attacked by some
‘members of Parliament.66 Consequently, Parliament amended
the Public Order Act claiming that it was doing <o to avoud

anarchy.®’
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The surprising point about this appeal is thvat the
Supreme Court took a prosecutorial stance by emphasiziqg the
special status of the Republican President when in fact the
appellant$ were still to be tried by the Subordinate Court. By
its pronouncements the Supreme Court was literally telling the
Subordinate Court to do the needful against the accused

persons. The outcome of the trial in the Subordinate Court is

not Yet’known.

In The People v Fred Mmembe the President had
de‘clared issue number 401, of the Post Newspaper in
Febrﬁary, 1996, a prohibited publication under the Penal
Code® because it contained an article about Government's
intention to hold a referendum relating to a proposed revised
Cohstitutid_n. Initially, the journalists responsible for the article
were charged under the State Security Act.®9 When the case
went to Court the charge under the Penal Code was
withdrawn but the charge under the State Security Act
remained. Presumably, this was due to the fact that stff

penalties are prescribed under the State Security Act.

In the High Court, Mr. Justice Chitengi held that the
accused persons had no case to answer cn the basis that the

essential element of knowledge or reascaable belief that}.the



247

docq ment was classified was not proved by the prosecuiion.70
The learned trial judge also held that he saw nothing in the so-
called claﬁsiﬁed document which could endanger the security
of the state. He further opined that it is not everything that is
declared a classified which could also qualify as classified
material under the State Security Act. This was a well-
reasoned judgment. It brought out the salient point that
restrictioné on freedom of expression must be for a genuine

and legitimate purpose of securing national security.”!

- C. Freedom of Assembly and Association |

The.b right to freedom of assembly and association is
enshﬁned‘ in Article 21 of the Constitution. As has been
pointed out in the previous Chapter, the Article provides
that except with his or her consent no person chall bhe
hindered m the enjoyment of the freedom of assembly and
association“ This freedom includes the freedom to belong or 10
form any leitical party, trade union or any other assoctation

for the protection of one's interest. A similar provision s



248

found invArticle 20 of the Universal Declaration of Human

Rights where it is stated that:

Everyone has the right to freedom
of peaceful assembly and
association..... No one may be
compelled to belong to an
association.

Article 10 of the African Charter on Human and People’s

Righis has a simalar provision.

The Zamban Article in the Billl‘ of Rights, however,
contains the usual derogations. The exceptions are that
n'oth’__ing done under the authority of any law in the country
shall be held to be inconsistent or in contravention of the
}- provisions of the said Article 21. These include the interest of
defence, public safety, public order, morality or public health.
_Théy also include the protection of the rights and freedoms of
other people and the general blanket derogations provided
they are_shown to be reasonably required or justifiable in a

democratic society. 72

1n line with other constitutional derogations, a number
of Statutes or Acts of Parliament have been put in place to
take care of the exceptions. For freecom of assembly and

association, the major Statute is the Public Order Act followed



249

by the vEmergency Powers Act and the Preservation of Public
Security Act as read with the relevant Regulation. The
Immigration and Deportation Act is also used to restrict
freedom of association as was the case with William Banda
and John Chinula whose strong association with the
opposition UNIP was perceived as intmical to the ruling MMD

Government. 73

There are provisions limiting freegom of association and
assembly if the limitations are reasonably required.} in the
interest of defence, public, safety or public order. The
limitations are also justified if they are reasonably required
for the purpoée of protecting the rights and freedoms lof other

persons.”4

Some of the interesting cases in the area of freedom of
assembly and association will ncw be discussed. The Feliya
Kachasu case was one of the early cases where the Petitioner
was alleging that her freedom of conscience and association
was infringed. Feliya Kachasu, a young girl aged about twelve
years was brought up as a Jehovah's witness. She refused to
sing the National Anthem at School and was suspended from
school. She applied for redress through her father Paul

Kachasu, under Article 28 of the Constitution Chief Justice
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Blagden sat as a judge of the High Court. The learned Chief
Justice came down in favour of the state saying that the
school regulations which resulted in the applicant’s suspension
were ‘reasonably justifiable in a democratic society” which

existed in Zambia.

The Court found as a fact that the applicant had
suffered some hindrance in the enjoyment of her freedom of
consciehce‘ and association because she had been compelled
to sing the National Anthem at her school contrary to her
religious beliefs as a member of the Watchtower sect. The
“ Court also found that she had been suspended from school and
denied her readmission as a result of her refusal to sing the
National Anthem or salute the Nationa! Flag. Despite these
findings which were obviously violations of her human rights,
the C:ourt proceeded to pronounce that such hinderance did
not' violate the applicant’s right to the enjoyment of her
freedom of conscience as secured by the then Article 21 of ‘the

Constitution. _ .

The Court was also of the view that the regulations
under the Education Act of 1966 which were invoked against
Kachasu by the School authorities were rzasonably justifiable

in a democratic society.
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The Court concluded that the regulations were also
reasonably required for the purpose of protecting the rights
and {reedoms of ther persons. The Court also held that in the
interest of the security of the State, the individual's right to
freedom of conscience or association can be curtailed.’5 It is
hard to see how the refusal by one pupil to sing the National
Anthem could infringe upon the rights and freedoms of “other
bersons". The learned Chief Justice obvioﬁsly léaned inAl‘avour
of the State presumably, because at the time the issue of

Jehovah's witnesses was politically sensitive.

In Harry Mwaanga Nkumbula, the Petitioner then a
member of Parliament and leader of a political party known as
the African National Congress (ANC), applied under Article 28
of the Constitution for redress on the grounds that his
fundamental rights relating to freedom of association were
- likely to be hindered in that under the proposed one-party
constitution, the rights which existed  would no fonger
continue to. be guaranteed. He then sc‘mgm,' inter ailia, a
declaration that the proposed introduction of one-party state
which the President had announced on 25th February, 1972,
was contrary to the rights guaranteed in the Constitution of

Zambia, 76



252

The President had appointed a Commission of Inquiry
under the Inquiries Act 77 to inquire into the mechanics of

introducing a one-party democracy. The function of the

~ Commission was not to inquire into the desirability of

introducing a one-party state. 78That, apparently, was already

decided. The emphasis on mechanics and desirability I

that of the writer.

At first instance, Chief Justice Doyle dealt with the
Petition sitting as a judge of the High Court. While conceding
that the then Article 23 which guaranteed freedom of
‘assembly and association would be violated by introducing a
one-party state, the learned Chief Justice nevertheless found
égaiﬁst the applicant. He held that the application could not be
entertained because Article 29(5) of the then constitution
prohibited petitions if the alleged contravention was in respect

of the contents of a bill which had not yet become law.

The Petitioner appealed to the then Court of Appeal
now the Supreme Court. The Court held, inter alia, that the
enforcement Article 28(1) of the Constitution had no
application to proposed legislation of any kind but that it onlv

applied to executive or administrative action or “exceptionally,



action by a private individual.” 79 To this, the Court added the
principle of locus standi before an individual could seek

redress because the infringement or threatened violation must

" be in relation to that individual not the public at large. 80

There appears to be some contrgdiction between the

enforcement provisions under Article 28(1) and Article 28 (31

Article 28(1) states that:-

if any person alleges that any of the
provisions of Articles 11 to 26
inclusive has been, is being or is
likely to be contravened in relation
to him, then, without prejudice to
any other action with respect to the
same matter which is lawfully
available, that person may apply
for redress to the High Court........

Article 28 (3) states that:-

An application shall not be brought
under clause (1) on the ground that
the provisions of Articles 11 to 26
(inclusive) are likely to be
contravened by reason of proposals
contained in any bill which, at the
date of application, has not become
law.
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The mischiel in these two provisions lies in the use of
the word “likely”. It is difficult to reconcile the use of the
word “likely” in the two clauses of the same Article. In
vaur'nbula's case, his argument was that the proposed or
“likely” intfoduction of a one-party state would deprive him of
his right to freedom of assembly and aés'ociation. In this case
he even had the locus standi in that the “likely”
infringement would affect his enjoyment of free assembly and

association, namely belonging to a political party of his choice.

It is, therefore, submitted that both the High Court and
on appeal, the Court of Appeal were walking on 2 tight rope
due to the political factors involved in the Government
decision to establish a one-party state in Zambia. The learned
Judge-President of the Court of Appeal observed that the casc
and issues raised thereby were of considerable import_énce
and had given rise to very wide publié interest. 81 The issue
of introducing a one-party state was a‘dmziuédly, poiitically

volatile at the material time.

~In the William Banda case ten vears later, after the
| High Court at Chipata declared him an illegal immigrant, he

appealed to the Supreme Court. While his appeal was pending,

e
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" he returned to his residence in Lusaka and continued to be an
active member of the United National Independence Party.
During that time his party applied for police permits to hold
public rallies but whenever his name appeared on the list of
speakers, it was deleted by the police. -Banda petitioned
against the Attorney-General arguing that his freedoms of
expression and assembly were infringed. The State argued
that Banda was a non-Zambian and that his prévious spéeches

tended to be provocatve,

The Court found in favour of Banda and Mr. Justice
Chitoshi in a well—researéhed and reasoned judgement held
that indeed his freedom of expression and assembly had been
violated despite being allegedly non-Zambian at the matérial
time. 82 There is no provision in the Constitution or in any
other law which prohibits a non-Zambian from enjoying
freedom of assembly or association. In the instant case, judge
Chitoshi declared that denying Banda a permit because he was
a non-Zambian was an irrelevant issue bécausé it violated the

Constitution.

In the Alfred Mthakati Zulu case the Petititioner
sought a declaration from the High Court that the cancellation

of a police permit earlier obtained by the Univerity of Zambia
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student to hold a rally was a violation of the contitutional
freedom of speech and assembly of the students concerned.
The permit \S(as issued qn 21st September 1992, but was
cancelled the following day allegedly, on the instructions‘ of a
superior officer who commanded the Regulating Officer to do

SO.

"~ The then provisions of the Public Order Act provided

that:-

Any person who wishes to convene
an assembly, public meeting or 1O
form a procession in any public
place shall first make application in
that behalf to the regulating Officer
of the area concerned, and, if such
assembly, public ~meeung  Of
procession is unlikely to cause of
lead to a breach of the peace, he
shall issue a permit in writing
authorising such assembly’ public
meeling or procession..53

| The Commissioner of Police was smpowered to appoint
| by name or office any police officer of or above the rank of
Assistant Inspector to be the regulating officer for purposes of
regulating assemblies, public meetings or processions in any

area under the Act. 84 The applican:s contended that the
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Regulating Officer concerned was the only person authorised
to change or cancel the permit and should not have been
dictated to.‘by.his super’ior officer. The trial Judge, Mr. Justice
Kabazo Chanda, disagreed and held that ‘thevrev had been no
violation of .the fundamental rights of the students concerned.

The applicant appealed to the Supreme Court.

The Supreme Court held that the superior officer was
fully entitled to give orders to the Regulating Officer about the
issuing, variation or cancellation of permits. The Court saw no
impropriety- on the part of the police and held that the

cancellation or variation of the permit was valid at law. 85

In this case both the High Court and the \upreme Court
showed no appreciation whatsoever for the fundamental
human rights and freedoms guaranteed by the Zambian
Constitution. Both Courts paid no attention to the discretionary
powers of Regulating Officers in granting ‘permits. Judge
Chanda never even bothered to look at Judge Chitoshi's well
researched judgement which was delivered just before the
Alfred Zulu case. Surprisingly, the Supreme Court 100
(Gardner, Chaila and Chirwa) fell into the same trough. The
Cou‘rt}}’limited itself to a narrow interpretation of the law. The

Supreme Court even refused to consider compensating - the

+
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Students Union for expenses incurred in advertising the

'

approved but aborted rally.

The William Banda and Alfred Zulu cases took place
- -soon after the advent of the Third Republic. During the last
years of the Second Republic, however, members of a political
pressure group which eventually formed the Movement for
Multi-party Democracy (MMD) were frequently denied
ﬁermits 10 hold assemblies or public rallies. It took the late
'Arthur Wina and six members of his pressure'group, which
included Mr. Fredrick Chiluba, to petition the Court for redress.
They alleged that their fundamental rights of _assembly,
vasso"_ciatio‘n and expression were beinlg violated by Police
refusals to issue them with permits. The matter went before
Mr. Justice Bobby Bwalya of the High Court at Lusaka. 8¢ A
further allegation was that the Regulating Officers in Lusaka
‘- and Ndola were receiving instructions from their superior

officers not to grant permits to the MMD

The Court held that on the facts before it, the MMD was
denied its fundamental rights of assembly, association and
expressiori. The Court also held that Regulating Officers had
surrended their discretionary power of granting permits by

accepting orders from their superior officers not to grant such
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permits to the MMD. [t is noteworthy that this was an
jmportant issue in the Alfred Zulu case which the Supremc

Court failed or ignored to appreciate.

The stand taken by the Supreme Court in the Christine
Mulundika Case in 1995, however, is of great significance.
The eight appellants had been arrested for holding a public
rally without a police permit contrary 10 Section of the Public
Ordér Act. They challenged the constituti'onality }of \éomc'
pr_ov'isions of the Act, in particular Section 5(4) which required
them to obtain a police permit before holding their rally.
They did not obtain such permit and they were charged with a
criininal offence of holding a public meeting without 2 police

per_mil.

Using the provisions of Article 28(2) (a), the accused
persons requested the trial Magistrate to refer the matter to
the High Court for determination in view of the Constitutional
issues they had raised. Mr Justice David Lewanika, then a
High Court Judge, found against the accused persons, holding
that to declare the requirements for a police permit before
such a rally could take place as unconstitutional could create a

vaccum in law and would promote anarchy in the country.
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Accepting the limitations contained in the derogations to
A-riicle 21(2) of the Constitution in respect of freedom of
assembly and association, the learned trial judge held that
such limitations or restrictions as are contained in the Public
Order Act were reasonably justifiable in the interests of

defence and public order. 87

Judge Lewanika was concerned with the possibility of
cfeating a vaccum and thereby promote anarchy in the
codntry. Unfortunately, he either did not draw his mind to, or
simply ignbred the innovative concept of the role of criminal
law legislation which his learned brother Justice Chishala
Chi.t_oshi propounded in the William Banda case supra. In
that case, Judge Chitoshi was, quite properly, of the view that
the prospects of creating anarchy should not be a fetter to the
cnjoyment of the right to assembly and association because
criminal law provisions are in place. rhese can be énforced

against any trouble-makers.

Mulindika and 7 Others appealed to the Supreme
Court against the Judgement of the Higa Court. The learned
Chief Justice who read the majority judzment of three to two

posed a momentous question as to:-
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whether in this day and age, with
only four years to go to the end of
the twentieth century, it s
justifiable in a democracy that the
citizens of this country can only
assemble and speak in public with
prior permission which pérmission
is not guaranteed and whether the
law under attack is consistent with
the guaranteed  freedoms  of
assembly and speech. 83

The majority Court went on to say:

The requirement of a prior permit
is a left over from the days of her
Majesty’s Governors and the British
themselves do  not require
permission to assemble and speak.
Why should we require it? 89

In the final analysis the majority ‘Court held that section
VS. (4) of the Public Order Act contravened Articles 20 and 21
~of the Constitution and was, therefore, unconstitutional. Most
well informed quarters hailed the ruling as a landmark
judgment. Of the dissenting two judges, the Deputy Chief
' Jusf,ice Bweupe was hospitalied at the material time. Justice
Mathew Chaila took the “anarchv” view of Jjustice Lewanika in

the Court below.



An analysis of these cases under freedom of assembly
and association indicates a timorous role of the courts.
Presumably,‘ because most of the cases are between
individuals and the Exzecutive. Ever since independence the
Executive in Zambia has been in a much stronger position. than
any of the other two arms, namely the Legislature and the
Judiciary, since after all it is the major appointing authority

and paymaster for state employees.

(D) Freedom of Movement

The right to freedom of movement is protected under
Article 22 in the Bill of Rights. It is provided therein that a
“citizen” shall not be deprived of his or her freedom of
movement. This freedom includes the right to move freely
througho@t Zambia. It also includes the right to reside in any
part of Zambia and the right to leave and return (o Zambia.
Article 13- of the Universal Declaration of Human Rights
| contains similar provisions and so does Article 12 of the

- African Charter on Human and People’s Fights.

Again, exceptions abound. Restr:ctions on movement

can be imposed in the interest of defence and national security
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such as a state of emergency. The days of the curfews were
days when people's movements could be restricted in time or
place. Moreover, non-Zambian citizens do not enjoy automatic

freedom of movement. ,

Thefe has been considerable litigation in the area of
freedom of movement both before aand after the return to
multi-party politics. Most cases in this area are concerned
‘with deportations under the Immigration and Departation Act
or dentetions under the Preservation of Public Security

Regulations.

In the early case of Thixton, the respondent, a British
subject who lived in Zambia, was served with a notice to leave
the country in October, .1966 under the Immigration and
De’portatioh Act 90 ' because he had allegedly become an
undesirablé person due to his standard or habits of life. The
relevant legislation affecting Thixton was the Immigration Act
of 1954, which was an enactment of the Federation of
Rhodesia and Nyasaland. The Act was subsequently made

applicable to Zambia upon attaining independence in 1964
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Under Section 13 of the 1954 Immigration Aét, any
person d‘omiciled in Northern Rhodesia (now Zambia) who was
acitizen.of ‘Southern Rhodesia or of the United Kingdom and
oolonies“could not, except under certain circumstances, be
declared a prohibited immigrant.9! The exception was if the
Minister or Governor deemed such a person undesirable on
economic grounds or on account of the standard or habits of

life to be unsuited to the requirement of Northern Rhodesia 92

Thixton was statutorily domiciled in Northern Rhodesia
and was deemed to be a non-prohibited immigrant until 15th
january, 1965, when the Zambian Government amendéd the
Fe'deral Immigration Act_ of 1954. The amendment deleted the
pa'ragrabh which protected citizens of Southern Rhodesia or

the United Kingdom and its colonies 93

Thixton did not want to leave Zambia and he challenged
the putfported deportation order and sought the Court's
declaration that he was not a deportablie person within the
meaning of the Immigration Act. Secondly, he sought a
declaratioh that the restriction imposed on his movements
were null and void and contrary to tze provisions of the

Constitution. Mr. Justice Whelan at the High Court in 'Ndola
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granted him the declarations and condemned the State in

costs. The State appealed.

v The Court of Appeal after a lengthy and extensive
research, upheld the judgment of the Court below. The Court
held that Thixton had “accrued” or “acquired” rights (n Zambia
and that the repeal of Section 13(1)e) of the Federal
l»mmigrat»ion Act of 1954 did not take away the accrued rights
enjoy_ed by Thixton.94 These rights according to the Appeal
Court were entrenched rights. Chief Justice Blagden sat with

Judges Doyle and Evans.

The ratio decidendi of the Appeal Cdurt was three-
prong‘ed.v Firstly, the Court held that because Thixton was a
citizen of the United Kingdom he was entitled to enjov the
sa[he privileges which a Zambian citizen would enjoy in the
United Kingdom. Secondly, the qualified immunity from
- deportation which a Zambian citizen enjoyed in the United
Kingdom should apply to a United Kingdom citizen resident in
Zambia. Thirdly, Thixton had no criminal record upon which he
could be declared an undesirable person. The Attorney-
General for the State submitted thal the reciprocity
apprpach would enchroach upon the sovereignity of Zambia

but that submission failed to persuade the appellate Court.
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The judgment of the Appeal Court was compatible with
the provisions of Article 13 of the International Covenant on
Civil and Political Rights (ICCPR) which guafantees protection
of freedom of movement or residence { 011* aliens lawfully in the
territory of a State Party. Unfortunately, the Constitﬁtion of
Zambia has derogated from this international provision by
~ enacting that it is permissible under laws 10 restrict the

movement of non-Zambian citizens.93

In Paton’'s case, Paton's freedom of movement was
restricted in similar circumstances to those of Thixton. Like
Thiito’n. Paton was a citizen of the United Kingdbm who had
bee'ﬁfordinarily resident in Northern Rhodesia from 1951. He
was, however, physically removed from Lusaka in 1957,
detainéd and then deportated o Soinhern' Rhodesia now
Zimbabwe. Following the decision in Thixton, Paton returned to
Zambia and successfully challenged his deportation. His

 freedom of movement was also restored.?®

One of the most interesting cases in the  Second
Republic involving personal deprivatior of the freedom of
movement was that of Andrea Sacharia Shipanga The
appellant was the Information Secretar- of thé South West

African People’s Oganisation (SWAF?D) who had entered
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Zambia lawfully in 1972. He resided in Kabwata and held a
United Nations travel document which enabled him to enter,

- re-enter and remain in Zambia.

When differences arose between Shipanga and the
SWAPO leadership, the Government of Zambia took him and
his colleagues to a small camp and held them there under
armed guérd. Shipanga applied to the High Court for a writ of
habea corpus which was refused on the ground that the
applicant was not in detention but was being allowed to live
in a separate place for his own protection. He appealed 1o the
the_'Supreme Court. The Court held that for a person to be
deprived of his liberty, it was not necessary that he be in
detention or custody. It was sufficient if he was not free to
leave the place where he was held. The Court further held that
a person could be deprived of his freedom of movement only
in accordance with the law. There was no principle of 13\9 that
allowed a person to be taken into protective custody . against

his will.97

The Attorney-General conceded that the appellant was
not physically able to leave the camp save with permission
and under escort. Four days before the hearing of the appeal

.Shipanga was flown to Tanzania. This case was politically
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volatile. Despite such a state of affairs, the Supreme Court was
courageous enough to allow the appeal albeit in the appellant’s

absence. The Court ordered the Writ of habeas corpus to (ssue.

More recently, the Supreme Court considered the
restriction and subquent deportation from Zambia of Wiliam
Stephen Banda a so-called UNIP stalwart. He was declared an
illegal immigrant {rom neighbouring Malawi. Banda filed a
petiiion against his impending deportation at the High Court in
Chipata. The High Court found against him. On appeal to the
Sup’feme Court, the appellate Court also found against him and
he was deported. The trial judge Mr. Justicé Tamula Kakusa

commented that:

If this Court were empowered to
declare persons like the Petitioner
to be Zambian; the petitioner would
have received a favourable
declaration considering his long
stay in Zambia and the role he has

played98

It is submitted that Article 28(1) empowers the Court 1o
make such orders or declarations 1o secure the enforcement
of fundamental rights and freedoms. The Supreme Court was

ofihe view that Banda was an illegal imrigrant ab initio. No
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consideration was given to his long stay in Zambia and the
fact that he held a senior job in the Government, that of
District Governor. The whole purpose of the petitioner was
that he was seeking a declaration from the Court that he was
a Zambian either by birth, naturalisation or by established
residence. It is submitted that it was within the Court's
jvurisdiction to declare the petitioner Zambian on any one of
the three grounds. 99 Strangely, both the trial and appellate
Courté were not prepared to be persuaded by submissions on

established residence or accrued rights of residence.

Surprisingly, neither of the Courts paid any attention to
imem'a'ltional standards on issues of citizenship. Article 15 of
the U;iiversal Declaration of Human Rights provides that no
one ‘shall be arbitrarily deprived of his nationality nor denied

the right to change his nationality.

 Freedom of movement is one human right ‘which has
been grossly violated since the attainment of independence
~in Zambia. Ii appears to be a colonial legacy, which the
indepe}ndent.State appears to be unwilliﬁg to rectify by re-
visiting the Bill of Rights or its statutes to bring ihem in line

with international human rights norms.100
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Section 3: The Courts in a Dilemma

The Zambian judiciary is faced with many legal and
practical dilemmas in its task of interpreting, implementing
and protecting the rights and freedoms of individuals under
its iUrisdic-tion. Like in most nascent democracies, the Zambian
judiciary has yet to develop its own body of domestic and
international authoritati\)e decisions - upon which to draw
inspiration in promoting an activist or imaginative human

rights culiure.

Among many causes of these dilemmas are. (a) octopus
limitations or derogations in the Bill of Rights; (b) the
omriipotence of the Executive arm of government; (c) non-
incoporation of ratified human rights instrument into domestic
legislation; (d) lack of human rights education ot training; and

(e) the effect of states of emergency.
A Octopus Dervogations

The Constitutional injunction contained in Article 11
makes it very clear that the enjoyment ¢ fundamental rights
and freedoms is not limitless. The limitaiions are designed to

‘ensure that the rights and freedoms enjoyed by one
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individual do not prejudice the rights and freedoms of dther
persons or the public interest. 100 The limitations are also
designed to safeguard peace and order. However, their
rampant use under states of emergency or under the
V'Preservation of Public Security  Regulations is of grave
concern to human rights activists. For example, in Dean
Mung'omba’s case, which has already been discussed above,
the High Court held that it had no jurisdiction to inquire into
the gfo_unds for a declaration of a state of emergency by the

President when in fact it could have done so.

,There are two levels at which, these constiwti‘onal
fimitations or derogations operate. First, they are contained in
the Article under fundamental rights and freedoms. They
appear va's “exceptions” or “provisos” to the guaranteed rights
or freedoms. Secondly, the Constitution permits derogations
»throUgh “any other law’ such as under the Emergency

Regulations.

B The Omnipotence of the Executive Arm
of the State

Since independence, the Judiciary has been discharging
its functions under the very powerful eye of a very slrong
Executive arm of the State. In the First Republic there was 2

relatively weak opposition in the National Assembly. The
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~ ruling party could literally get away with whatever legislation

it needed.

During the period of the Second Republic, Zambia was 2
one-party state where the authority of the Execﬁtive was even
more extensive than in the First Republic. Although the Third
Republic has returned 1o multi—partly politics, the ruling

‘Movement for Multi-party Democra.cy (MMD) has such an
overwhelming majority in Parliament that it can do almost
anything that a one-party state could do.192 For example, out
of 150 seats in Parliament, the MMD won 125 in 1991
~ Parliamentary elections.!%® The 1996 Parliamentary elections
did not improve the situation for the opposition parties
especially since the major opposition party, UNIP boycotted

the elections.

The effect of this Executive omnipotence is that it is
overbearing on the »judiciary. In mpst cases judges have
remained timid when faced with adjudication which i,‘nvolves
the State. For example. in the case alleging defamation of the
President by the Post Editors, Fred M'membe and Bright
Mwape, the Supreme Court went out of its way in describing
“the difference between the Republican President and the

ordinary citizen. !0
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In the Dean Mung'omba case, Mr. Justice Kabalata
| refused to iﬁquire into the reasons for the declaratidn of a
state of emergency by the President.!®> The learned judge
erroneously felt that the National Assembly was best suited
fof that type of inquiry when it should have been the other

way round when adjudicating upon human right tssues

[t may be hypothesized that the vicious campaigns
‘mounted against the judiciary by some influential members of
Parliament who disagreed with some Court judgments had a
telling and chilling effect on judges. There were attacks on the
j'u'c.iic'viary after the Mulundika'0® case in 1996. There was
another vicious attack on the judiciary by Deputy Foreign
Affairs Minister, Valentine Kayope. He told Parliament that
Chief Justice Mathew Ngulube and some named Supreme
Court and High Court judges mostly from the Eastern part of
Zambia were symphathisers of the United National
Independe'nce Party (UNIP) led by the former Republican

Presideht, Kenneth Kaunda.!07

It is obvious from the tone of Kayope's attacks that he
was actuated by ethnic equations. He referred copiously 10

former Republican Preident, Kenneth Kaunda. In the Supreme
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Court, judges associated with Eastern Province are four out of
‘nine. Those associated with the Northern Province, like
Kayope, are three. One is from the Central Province and one
from the Southern Province.!08 However, whatever the
motives of Kayope's attacks, they seemed to have been
designed to intimidate, and to have a de‘bilitating eff eét on the

judiciary in general.

At that time there was a case against Kaunda pending
béfdfe the High Court at Ndola. The adjudicating judge was
from the Eastern Province and one of those mentioned by
Kayope as a Kaunda supporter. In the light of the judge’s
somewhat bizarre judgment in that case, it might be argued
that the judge was influenced and even cowed by Kayope’s
virulent éttacks against the Eastern Province judges. It 1s
difficult to avoid linking Kayope’s tribal crusade and the

judgment declaring Kaunda a stateless person.

In the Kaunda case, the applicants, Ur. Remmy Mushota
and.Patrick Katyoka applied to the High Court at Ndola for
judicial review alleging that the citizenship granted to Dr.
Kenneth Kaunda, the first President of the Republic of Zambia,
was illegally and / or irregularly obtained. The Applicants

sought a declaration that Dr. Kaunda ruled Zambia illegally and



275

that he was stateless. To many people's consternation, the
Court declared Dr. Kaunda stateless.f09 An appeal to the

Supreme Court is pending.

C Domestication of International Human
Rights Instruments

~ Although 7ambia has ratified a number of important
international human rights inerume‘an, its record of
incorporating the provisioﬁs of such instruments into domestic
law ns far from being satisfactory. For example, Zambia has
acceded to both the International Covenant on Civil and
Political Rights (ICCPR) and the International Covenant on
Economic and Social and Cultural Rights (ICESR). 1t is also a
signatory to the lnternational Covenant on the Elimination of
all Forms. of Discrimination Against Women and the
Convention on the Rights of Children. But very little has been
done to l.ransform most of these international provisions into
domestic law. The couniry’ Bill of Rights is still encased in the

first generation human rights.

The Zambian Bill of Rights has incorp'orated some of the
provisions of the Universal Declaration of Human Rights. But
“as has already been shown, the provisions of the Bill of Rights

are severely curtailed by octopus limitations. This means that
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while the Zambian Courts will take judicial notice of such
Conventions or Treaties, their domestic application is at best
persuasive. It is not clear as to why Zambia has been loathe 0
domesticate most international human rights instruments. This
could possibly be attributed to the low level of human rights
activism‘ during the period of the one-party state ‘which
spanned from 1973 to 1991 The main advantage of
domesticating international human rights inétrumeni is- that
the judiciary would be exposed to international human rights

norms in its implementation of human rights norms.
D. Lack of Human Rights Education or Training

The Zambian Bill of Rights reflects an institutional
”conimitment towards the country’s respect for human rights.
But in a nascent democracy and in a society in which radical
changes are taking place rapidly, serious tensions between
the State and individuals are bound to be a common
occurrence. Early judges were not expdsed tb humaﬁ rights
education or training. As a result of this, most judges under
the present judicial system are not as sensitive to human
rights issues as they ought to be. For example, the recent
decision of the High Court at Ndola declaring former President

Kenneth Kaunda stateless was totally devoid of any human



rights consideration. The judgment lacked serious research for
such an important case. No national or international cases

were cited. !0

It is, therefore, imperative that the judges, as arbitors of
colnflicts and tensions be conversant with the la‘w‘ and
procedures of both national as well as international
instruments. General principles can be established but their
application and implementation through the rule} of law
redu_ires an informed judiciary. To-day’s judges cannot afford
to simply exclaim and say that after all Zambia s not a

developed country.

A Committee which was appointed in March,1993 to
repo‘ft on delays in the administration of justice in Zambia
received evidence on the quality and competence of judges
and magistrates. The Committee found as a fact that some
specialisatibn and continued legal education for judges and
magistrateé can contribute to effeciency in the admimstra‘tion
of justice.!!! This is more so now in the area of human rights

since the subject has acquired global dimensions.

The University of Zambia runs a Diploma Course on

Huma_n Rights whch is open to University graduates. It is
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important that judges and judicial officers at all levels be
exposed to the development of a human rights culture n
Zambia. This can be done through informal education in

1

addition 10 University legal education.

Article 8 of the Universal Declaration of Human Rights
provides for the right of an individual to effective remedies
through competent national tribunals if fundamental rights
and freedoms granted by a domestic constitution or national
law are violated. A tribunal can only act competently if the
judge or arbitrator is well versed in the law and procedure of

the alleged violation.

E. States of Emergency

In terms of Article 30 of the Constitution, the
President may, at any time declare that a state of emergency
exists in the country. Such a declaration then allows the
President to use Section 3 of Emergency Powers Act o

make such regulations as appears to him:
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necessary or expedient for securing the

* public safety, the defence of the Republic,

- the maintenance of public order and the

suppression of mutiny, rebellion and riot

and for maintaining supplies and services
essential to the life of the community.

Provision of Section 3 of the Emergency Power Act are

yplemented by the provisions of the Preservation of public

urity Act, as read with its Regulations. Under colonial rule,

>se Regulations were used to control and suppreess the

tonalist movements of Africans. To-date the President still

es these colonial emergency powers.

Under the state of emergency therefore, most provisions
the Bill of Rights can be derogated from. Article 25 of the
nstitution permits such derogations. The Constitution allows
ese wide derogations which are not allowed under Article 4
the International Covenant on Civil and Political Rights
CCPR) Which 7ambia ratified. In particular a state parly is
-ohibited from derogating from the provisions of Article 6
ight to life); 7 (inhuman ireatment) and 8 (slavery and
arvi_tudé). Under Article 5 of the African Charter on Human
nd People's .Rights state parties are not permitted to derogate

.om the right in the treaty even under a state of
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cmergency.!'? But then the provisions of the Charter are

themselves replete with claw-back clauses.

Given the wide derogations under the Zambian
Constitution, the judiciary is looked upon as the institution
most capable of redressing any Vviolation of human rights
under a state of emergency. The Courts have tried to do so
with varying degrees of success. The usual procedure has been
the use of habeas corpus. Through‘this >procedL‘1re the‘
detaining authority can be commanded by the Court 10
produce the body of the detainee before the Court and show
cause why the detainee should continue to be in detention. In
bpr'act'-ice, however, most of the habeas corpus applications
tend to be academic exercises because even after a successful
applitation, the deteinee is invariably and promptly re-

arrested on some criminal charge.

For example, immedately after his release by way of
habeas corpus, Moyce Kaulun‘gombé. security chiel of
former President Kenneth Kaunda, was re-acrested and
charged with misprison of treason. He nhad previously been
_detained for alleged treason.!!3 Similarly, in the Rupiah
'Ba‘nda and 9 Others v. Attorney-General, detainees in

the famous “Zero Option” case had their detention orders
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revoked while their habeas Corpus application was being
heard by Mr. Justice James Mutale of the High Court at Lusaka.
Upon their release, some of them were immediatély.re

arrested and charged with misprison of treason or sedition.!!

Conclusion

" The judiciary has a pivotal role to play in the
inter'pretation and implementation of human rights in the
country. However, in Zambia such a role has not been easy to
play'éspecially in the face of a very powerful Executive arm ol
government Most judges have not képt abreaet with the
developments of international human nghte norm< The
situation is aggravated by wide derogations in Zambia’s Bill of

Rights.
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Chapter Four
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CHAPTER FIVE
THE INDEPENDENCE OF THE JUDICIARY

Ivntroduction

" Fundamental rights and freedoms of the individual are
better protected and en_forced in a society where the judiciary
is frée from any form of interference or pressure and where
the - Courts themselves are independent, impartial and

competent.

- The principles embodying the concept of the
independence of the judiciary are mainly two-fold. Firstiy.
that judgeé should be free to decide on matters before them
impartially and in accordance with their understanding of the
. fac'ts'and‘the {aw at issue. Secondly, that the judiciary should
be independent of the Executive and ihe Legislature. This
second principle which incorporates the lconcepl of separation
of powers in a state, s sometimes known as the trias
politika I However, judicial independence and impartiality n

themselves are inadequate 10 constitute guarantees for the



protection  and promotion of human rights. There are other
 factors which influence the independence of the judiciary.

Thesé will be discussed later.

" This.Chapter seeks 10 examine the extent to which the
judiciary in 7ambia could be described as independent. [t will
also discuss the various elements of factors comprised in the

concept of judicial independence against the backdrop of

international principles and standards.

Section | Freedom to decide cases impartially

Freedom to decide cases impartially and in Vaccordance
with the rule of law reguires men and women of personal
integvrity and versed in the law. It also réquires conditions of
service that would shield judges from 1he.temptation of
corruption and partiality or bias. These two factors invite an
examination of the mode of recruitment of judges in Zambia

and their conditions of service.

)
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A. Appointment of judges

The Constitution of Zambia empowers the President to
zippo'im the Chief Justice and the Deputy Chief Justice subject
{o ratification by the National Assembly. It also empowers the
Pxfes'ident'_ to appoint j'udges of the Supreme Court subjeét to

ratification by the National Assembly 2. |

High Court Judges, also known a Puisne Judges, the
Chairrﬁan and Deputv Chairman of the Industrial Relations
" Court are appointed by the President after consulting the
Judicial Service Commission 3 The Chief Administrator of the
Judicature is appointed by the President on the
recommendation of the Judicial Service Commission v“'. The
remva'ining Judicial officers such as the Master, Deputy vMaster,
Assistant Master of the Supreme Court; High Court Registrars,
Deputy Registrars; Assistant Registrars: District Registrars;
Director and Deputy Directors of Local Co‘urts; Senior Pfesiding
Justices and Presiding Justices of Local Courts, the Sheriff of
- Zambia the Deputy Sheriff. Assistant Sheriff and “such other
officers of any Court” as may be required, are appointed by

the Judicial Service Commission 3,
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The idea of Presidential appointments being ratified by
the National Assembly, which means confirmation or
acceptance of such appointments, is to insulate these senior
Judicial appointments from nepotism and  political
manipulation. Under the One-party state; the Constitution
empoweréd the President to appoint the Chiel Justice and *
other Judges of the Supreme Court” without seeking the
ratif_ication of Parliament. ® Judges of the High Court or Puisne
‘Judges were appointed by the President on the advice of the

Judicial Service Commission .

There is no doubt that senior Judicial appomntments (n
the One-Party state were the prerogative of the President But
in the Third Republic, with a return to Multi-Party politics 1t
was appreciated that although the appointment of Judges was
primarily an executive function, nevertheless such a function
should be subjected to a process of checks and balances
through ratification by the National Assembly. In practice
however, the suspected mischief does not appear to have been
cured for the simple reason that the so-called Multi-Party
Parliament of the Third Republic is a de facto one-party
National Assembly. The ruling MMD Government has such an
overwhelming majority in Parliament that it can virtually

legislate as it wishes.
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‘Theoretically, Judicial appointments by the ]u.dicial
Service Cdmmission appear to be much more insulated - against
political manipulation than Presidential appointments. [n
practice, much depends on the composition of the Commission
itself and how it carries out its functions. Currently, the
-~ Judicial Service Commission is Chaired by the Chief Justice
Members are the Attorney-General, the Solicitor-General, the
Secretary to the Cabinet, the Chairman of the Public Service
-Cbm}mission, a Judge nominated by the Chief Justice, a person
app_dinted by the President, a Member of Parliament
appointed by the Speaker of Parliament, the Dean of the
School of Law of the University of Zambia and a member
}n'ominatéd by the Law Association of Zambia but appointed

by the President.®

It can be seen from the Commission’s composition that
' virfually every member is appointed directly or indirectly by
the President. This does not mean (2al every member’s
integrity or independence of judgemert can be impeached
upon this factor alone, but it goes z long way towards
identifying the possible mischief, namely, the over-bearing
‘hand of the Executive. The checks and bz.ances are likely to be

compromised.
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B. Qualifications:

It is provided that a person shall not be qualified to be
appointed as a Judge of the Supreme Court High Court,
Chairman or Deputy Chairman of the Industrial Relations Court
unless that person holds or has held high judicial office or is
holder of specified qualifications as contained in the Legal
Practitioners Act9 The QUalifying period for a Supreme Courl
Judge is not less than fifteen years of expériencé on me'bench
or at-tﬁe' Bar. In the Case of High Court Judges, Chairman ot
Depul.y Chairmen of the Industrial Relations Court, the

qualifying period is not less than ten years.

The President or the Judicial Service Commission as the
case may be is empowered under the Constitution to appoint
any person believed to be “capable and suitable’ as a Judge of
the S.Qpreme Court, High Court, Chairman or Deputy Chairman
of the Industrial Relations Court not withstanding that the
person SO appointed has not held the foregoing prescrib‘ed
qualifications‘o. Here lies a great temptétion tor exelcut-ive
patronage 'or} nepotism. Qualifications‘ for lower Judicial offices

are as prescribed by the Judicial Service Commission.!!
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The appointment of Judges in most jurisdictions
especially in the so-called third world always shows signs of
~ political, tribal or ethnic equations. In the one-party state of
7ambia it ‘was called tribal balancing. In the Third Republic 1t
seems that the tribal equation came into play in filling the
the position of Chief Justice upon the resignation of the

incumbent Chief Justice Annel Silungwe.

- While Deputy Chief Justice Matthew Ngulube an
Fasterner was elevated to the rank of Chief Justice, his place
was ,.filled‘ by a Northerner, Justice Bweupe who was elevated
straight from the High Court, thus rising above all Supremc
- Court judges. The next senior judge in the Supreme Court
_ af»tef Ngulube was Ernest Sakala, another Easterner.
Presumably, had the ethnic equation not been put into plav,
Justice Ernest Sakala would have become the Deputy Chiet

Justice.

~ Perhaps in all fairness to Mr. Justice Bweupe, it should
be pointed out that although he remained somewhat static on
the High Court Bench, he was one of the first few Zambians o

be appointed to the Bench soon after independence.!?
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The ethnic equation was used in both the First and the
Second Republics to promote the concept of ‘one Zambia one
nation’, especially in the formative years after the attainment
of independence. However, after more than thirty years of
independence, such ethnic equations should be discouraged in -
ordér t0 make judicial appointments based on merit.
Appointments based on _merit are bound to promote the
independence and impartiality of judges since they could not

be looking for patronage to rise in the judicial hierarchy.

C. Conditions of Service.

Judges occupy senior ranks in the judicial hierarchv.
and as such they are entitled to a status comparable to that
enjoyed by other senior members of other organs of the state.
Their conditions of service must be commensurate with their
status in soctety.

Conditions of service for Judges are regulated by an Act
of Parliament '3 The Act empowers the President to make
rcgulations in respect of Judges salaries and general conditionsg
of service. Good conditions of service contribute 10 the

enhancement of the image and status of judges. Such
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conditions include, salaries, housing, office accommodation,
transport, security of tenure and other fringe benefit such as

domestic workers, drivers and security guards.

The empowerment of the President by an Act of
ParlAiame:nt to make regulations governing the conditions of
service of judges raises concerns regarding the independence
and impartiality of the judiciary. Whenl this is added to the
fact that the President is also empowered ta appoint the Chief
~]us_ti}‘}ce, Deputy Chief Justice, judges of both the Supreme Court
~and the High Court, the perceived concerns over the
President’s powers to make regulations governing the judges’

conditions of service become real.

D. - Salaries and Perks

The Chief Justice now receives an annual salary of
K20,000,004 which is currently approx;mately 8.300 ‘Unit.ed
State dollirs per annum or about 700 dollars per month. In
1996 he was in receipt of K10,449.312 per annum which was
equivalent to 8,200 United States dollars per annum or 690
..d‘ollérs‘ per month. The Deputy Chzef' Justice recetves

Kl"8f,000,000 per annum from K9,404.3¢64 in 1996. Supreme
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Court Judges receive 16,000,000 per annum Of
approximately 6,600 U dollars per annum. The Chairperson of
the Industrial Relations Court receives 15,000,000 per
annum or approximately 6,200 US dollars per annum. H,

In addition to their salaries Judées are paid tax free
allowances. These are a non-practising ‘allowzlince of ltjwenty
‘pér Cenium of the basic salary. When travelling locally or
abroad such allowances as may be deter mined by Government
together with fuel allowance as may agatn be determined by

the Government.

In 1997 salary increments were more than doubled n
lcss than one year and they were made in midsiream of the
Presidential and Parliamentary Petition then before the
Supreme Court. This raised suspicions that the increments
were meant to influence the Supreme CéLlrt judges who were
adjudicating over the Presidential Petition challengling‘ the

President’s nationality.

Judges are also entitled to fringe henefits such as a cook,
a house-servant and a gardener. In addition, the Chief Justice
i< entitled to a laundry man. Judges are entitled to a rent free

fully furnished house and il a Judge lives in his or her own
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house the Government pays Municipal rates for the house.!3
They are entitled to an afmed security guard for twenty four
hours. They are also entitled to a personal-to-holder ‘vehicle
and a driver. The vehicle is maintained and is replaced every
five years if funds are available. When travelling by air the
Chief Justice travels first class. Other Judges travel by business
class. Judges are entitled to diplomatic passports. They enjov
judicial immunity for any act done in the execution of their
functions. The professional immunity of judges is discussed

in detail in the next Section.

 _ The Government pavs for all local telephone bills and
for official international calls. A Judge. spouse and children are
entitled to medical treatment at Government expense. The
Government insures Judges against personal injury up to 2
total of five times the basic salary. Car loans equivalent (0 five
u’meé a Judge's salary or the actual cost of a car whichever 18
the lower, are available to Judges. House loans, equivalent to
{en times the judges basic salary or actial cost of the house
whichever is lower are also available. Judges are entitled 10
jeave at the rate of three and half work:ng davs per calender

month subject to the exigencies of the off:ce 16
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For funeral expenses the Government pays such
expenses for a judge, the spouse and the children of the judge
by way of coffin, transport to assist in the organisation of the
funeral w_i;hin the locality where the funeral is taking place.
These conditions apply to a judge whether or not the judge
dies iﬁ office.!? Upon retirement Of death of a judge the
Government is responsible for the transportation to anv place
in Zambia of the judge’s effect.!8 Currently there are no

expatriate judges in Zambia.

Ordinarily. judges retire upon attaining the age of sixty-
five years, but the President can allow a judge L0 conunue mn
()ffiéé even after attaining that age for a further period, not
exceeding seven years 19 The current Deputy Chief justi'ce BK
B‘weupe is on a seven-year contract under this constitutional

provision.

Generally, the fringe penefits for judges appear
' comparatively attractive but the salaries are far from being
0. The devaluation of the kwacha has meant that the salary
increment of 1997 made no difference (0 the 1996 salaries for

judges, even though the 1996 salaries were doubled in 1997,
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E. Privileges and Social Status

In Zambia's traditional social set-up, Judges or indunas
have alwéys been held in high regard as they are classified
among thé wise men and women in society. Even in modern
Zambia Judges are among the classes of people generally held
in high esteem. However, for Judges 1o continue to enjoy this
respéct, they must be seen to be men and women of high

integrity and ability in the performance of their duties.

Zambian judges like their counterparts under common
law }UI‘]SdlCUOHS enjoy professional immunity. No action can
be mamtamed against a Judge for anything said or done in the
course of his or her duties. Whatever:a ,udge.says,m the
exercise bf his or her duties is absolutely privileged. The
orders or sentence he or she may impose, Nno matter how
iniqu'itous' they may be, cannot be the subject of civil or

criminal litigation against the judge. 20

In Godfrey Miyanda’'s case, 1ae applicant to the
Supreme Court averred that his civil czse was pending for
judgment._for more than eight monihs. He was grossly
dissaiisfied wilth the inordinate delay. He appealed 1o the

Suptéme‘Court for leave to apply for an order of
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be

mandvamus to compel the judge seized with the case 10
deliver judgment. Deputy Chief Justice' Matthew Ngulube, as
he then was, found against the applicant holding that the
Supreme Court had no jurisdiction to entertain an application
for mandamus at first instance. More importantly, however,
the. learned Deputy Chief Justice held that the remedy of
mandamus was not available against judges of superior courts
of Zambia “in the event of an alleged failure to perform their
_judiéial functions"z’. This is amazing because it means that an
app_lication for mandamus against judges of the superior
courts in Zambia has no remedy even before the highest Court
of the country. Surelv the Supreme Court should have orginal
juris‘dictidn to control the Supreme Court and High Court in the
cvent of allegations against a judge of failure to perform his
function. This is certainly a legal lacuna - which requires

‘immediate rectification.

F. Security of Tenure

Security of tenure of office is cardinal to the
independénce of judges and the judiciary in general. The
Constitution has stipulated procedures for the discipline and

removal of judges from office.
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| A Judge of the Supreme Court, Hiéh Court, Chairperson
or Deputy Chairperson of the Industrial Relations Court can
only be removed from office for inability to perform the
functions of office arising from infirmity of body or mind,
vinoornpetence or misbehaviour22, However, if the President
considers that the removal of a judge under these provisions
ought to be investigated, then he must appoint a tribunal to
inquire into the matter.23 This study has not come across any
judge who has been removed from office as a result of
infimiity of body or mind. There have, however been a few

cases of misbehaviour.

In March 1996, the Government had made a proposal 1o
amend the Constitution so as to give the President the power
to dismiss judges for "gross misconduct” Gross misconduct was
defined as taking into account by a judge in passing
judgment of extraneous considerations whether political,
personal or otherwise. That proposal if passed by Parliament
would have severely eroded the independence of the judiciary
in that the President would have been given powér to dismiss
a judge subject only 10 ratification bv Parliament without
involving an independent t{ribunal as currently provided for
when a judge is to be removed for inatiity, misbehavmur or

incompetence. Luckily, there was stronz opinion against the



pro'po'sal spearheaded by the Law Association of Zambia(LAZ),
the Magistrates and judges Association and some prominent
academicians. The Government withdrew the propdsed

amendment 24,

~The current practice for the removal of a judge is by a
‘j.udicial inquiry through a tribunal. If the President is of the
viefw‘;that the conduct of a judge ought to be investigated
resulting in a possible dismissal of such a judge, the President
musi_appoint a tribunal. The tribunal must consist of a
Chéir-berson_ and not less than two other members who hold
or have held high judicial office. The tribunal then inguires
intb the matter, makes its report and advises the Prestdent

whether or not the judge ought to be removed from ofﬁce'zf';

These provisions must be set against the béckground of
the independence and autonomy of judges enshrined in Article
}91(2) of the Constitution. By an Act of Parliament the
Judiéature has been established as an autonomous organ of
the State.26. The impact of the Judicature Administration Act
on this concept of independence of the judiciary has yet to be

seen..
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On paper, there exists an impressive record of
provisions gugrameeing the independence of judges and the
judiciary. Despite these guarantees, however, the security of
tenure of Judges in Zambia is stilt questioﬁable. A few cases or

incidents will be discussed to illustrate this perception.

G Discipline and Removal of Judges

~ There are two interesting cases :n this  area. One
happ:en'ed in the Second Republic It involved Mr. Justice
Bath;}loméw Sampa Mumba, in 1984, then of the High Court
at Kitwe. He was accused of gross insubordination after some
acrimonious correspondence between him and Chief Justice
Siluﬁgwe arising out of ~a proposed trancxer of judge Mumba
to Ndola. ‘The Chief Justice complained and the President
appointed a tribunal under the Chairmanship of the then
Minister of Legal Affairs and Attornev-General, Fredrick
Chomba in terms of Article 113(3) of the Constitution. Other
members of the tribunal were Mr. Just:ce R.M. Kapembwa,
then Investigator-General and Mr. John jearey a prominent
Lusaka private legal practitioner. After 2 engthy hearing, the

tribunal found against Mr Justice Mumba znd recommended 0



the President that he be removed from office and he was

removed accordingly?7.

More recently, Mr. Justice Kabazo Chanda of the High
Court at Lusaka was suspended by the President pending
iﬁvestigations into his conduct. The President appointed a
tribunal comprising Mr. Justice R.M. Kapembwa who served
on the Mumba Inquiry in 1984, Mr. Justice Brian Gardner, a
.retired Supreme Court Judge and Mr. Justice Leonard linvolo. a

Supreme Court Judge from Malawi.

[t was not immediately clear ' what promptled the
ledge’s suspension but it was expected that once the tribunal
stafted- sitting  the charges would be made public
Unf‘o'rvtunat’ely, before the tribunal could sit. Judge Kabazo
Chanda resigned. Speculations remained that he‘ could have
heen a victim of executive displeasure especially for the
‘manner in which he handled the release of some 53 prisoners
who had not been brought to Court expeditiously by the state

Prosecutors.2®

The Constitutional provisions regarding the suspension
or removal of a judge from office are somewhat vague as to

who makes the complaint {or the DPresident to “consider” the
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possibility of instituting an investigatién against thevaccused
judge. In the case of Mr. Justice Mumba it was the Chief
Justice who laid a complaint against him for gross
insubordination. The tribunal upheld the complaint but in the
| case of Mr. Justice Kabazo Chanda it was not clear who the
complainant was. It is also not clear why even after his
- resignation, Judge Kabazo Chanda’s inquiry should not have

proceeded.

H.  Autonomy, Funds and Physiclal Environment

The Constitution provides for the establishment of an
autonomous Judicature for administration of Courts in Zambia.
Consequent upon this provision, Parliament enacted the
Judicature Act. Under the Act the President is empowered 1o
appoint a Chief Administrator of the Judicature. The Chiel
Administrator is responsible for the day 1o day administration
of the judicatu’re and is the controlling officer in respect of the

expenditure of the Judicature 29,

It is an open secret that despite determined efforts by
the State to improve the salaries and coaditions of service in

the Judiciary, general working conditiozs are still far from
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being sativsfactory, especially in the lower ranks of the
judi‘ciary. vLack of Court rooms is still a problem especially in
‘subordinate courts. Most courts are poorly ventilated and
poorly lit. The accoustics and ventilation are generally poor.
The furniture in most Court rooms is deplorable and
irrepairable These condition have a debilitating effect on
judges, magmratec and even on the lawyers and litigants 30
Transport ~ problems aré still rampant especially. for
maglctrates and the lower ranks. Currently, the Law
A%mcxatxon of Zambia is on a fundramng campaign among
1awye(s on the Copperbelt in order to raise funds to
rehabilitatre Ndola and Kitwe High Courts. [t would appear that

the paucity of funds has continued to haunt the so-called

“autonomous Judicature.

The Judicature is, however, autonomous and
v cmpowerﬂed, to make appointments of certain categories of
members of staff through the Judicial Service Commission 3!
}The Commiéion also exercises powers of dismissal, discipli‘ning
or termmauon of appointment of any meémber of staff holding
office under the Commission 32 The funds for the Judicature
are appropnaled by Parliament but these are supplemented
by income from court fees and grants.33 Nevertheless. the

Judicature is still severely under-staffed and under- funded

e g T i T m o .
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‘Section 2 : Freedom from Interference by the
Executive and the Legislature.

- A common feature of most written Constitutions in
Com'mon Law Africa is that they contain separate sections or
Chapters dealing with the Legislature, the Executive and the
| j'udiéiary. It is provided under Zambian' law  that the
Constitution is the supreme law of the'land and that it “shall
bind allbb}ersons in the Republic and all Legislative, EXécuLive
aﬁd‘. Judicial organs of the State”3* The Constitution also
coniains separate Chapters or Parts dealing specifically with
these three Organs of the State. Part 1V deals with the
" Executive, Part V deals with the Legislature while Part Vi
deals with the Judicature. By this arrange ment it is clear that
the -:'Con'st,ilut,ion envisages some form of separation of

powers *>..

A. Sep‘aration of Powers : (Trias Politika).

The basis of the doctrine of separation of powers also
known as the ‘trias politika’ is simply that people in whom
power is vested 10 legislate, to govern or to adjudicate are
prone 1o abuse such powers unless they are separated from

" one another and do not interfere with each other’s functions.
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That Liberty and freedom would be safeguarded or protected
only if these three arms of the State namely, the Executive, the
Legislature and the Judiciary are independent of each other.
Only then can the necessary checks and balances be provided

in a democratic state.36

The doctrine of separation of powers is popularly
“attributed to the French philosopher, Baron de Mon;esquieu
who published his famous book L’esprit de Lois (Spirit of
the Laws) in 1748. He propounded the theory that f the
powers of the three 1mportant organs of the state were not
scparated, the result would be the passing of oppresswe lawe,
at‘bitravry rule and tyranny. The doctrine was primarily aimed
at limiting the institutionalised power of the State within legal

limits.

Although the doctrine is generally attributed (o
Montesquieu, in fact it probably goes as far back as the days
of the Roman Empire and the days of Aristotle 37 [t was
further developed by the English philosopher, John Locke
towards the end of the 17th Centurv when he published the
Second Treatise of Civil Government in‘ 1690
Montesquelu based his analvsis of the doctrine on an ideal

Eng}lsh Constitutional system and not on a real situation. 38
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The doctrine of separation of powers does not, in
reality, mean that there should be rigid compartments
between the Legislature, the Executive and the Judiciary.
Modern society is too complex to allow that. Some form of
interrelationship between the three organs is necessary and,
indeed, }such overlapping might insure against arbltrarme« on
" the part of one or more of the three Organs. However, each
organ must be given sufficient latitude to go about its work

without constantly looking over its shoulder.

The judiciary must be treated as a separate but equal
organ of the state. Equal and complementary to the
Executive and Legislature. Judges must be accorded status
| qual to the most senior members of the state machinery>’
G‘e‘ﬁerally, {he status of judges in each country will be
reflected ‘in their general conditions of service quch as
_saiariés,_ accommodation, transport, , fringe benefm and
security]vof tenure. But security of tenure is crucial to the

independence of judges and the judiciary in general.

In return for their high status, judges must be people of
uﬁimpeachable integrity and high mora conduct. They must
be above reproach and must adhere strictly to their code of

- professional ethics. Their judicial duties must come before
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their personal or private interests. Their impartiality, sense of
justice and fairness must never be doubted Mr Justice B]

Odeki, then a Judge of the Court of Appeal of Uganda, said that
| Judges in ‘that country were accorded a status equal Lo that of
Cabinet Ministers 4% In Zambia, judges enjoy similar status (n
terms of general conditions of servicelbut their functions are -
sometimes subject to unjustified criticism o“r even
manipulation, usually for political exigencies. For example, the
use.  of judges for jobs other than those concerned with
adjudicating in the traditional sense, such as appointment to
the Commission for Investigations, the Anti-Corruption
Commission., Human Rights Com mission or the Electoral
Commission. While it is appreciated that such judges take with
them to these bodies, their experience and training, the danger
b. of judges being embroiled in political controversies is more
prevalent under such appointments than under the Judicature.
The level of accountability to the Exqcutive is much higher

under such ‘outside’ job than in the judiciary 4!



B. Executive / Legislative Revision of Court
decisions

The concept of separation of powers, as has already
heen diséussed. implies that there be an autonomous
_]udiCature complemented by an independent Judiciary. The
concept of the Judicature focuses attention on the structure,
functions and general administration of courts while the

cbncep_t of the Judiciary places emphasis on the role of Judges.

'lfhé 7ambian Parliament has enacted various laws 10
éither protect itself or the Executive against any perceived
encroachment by the Courts over the powers of the other two
arms of the State. For example, Section 34 of the National
Aséembly (Powers and Privileges) Act, provides that neither
.t'hev Assembly, the Speaker nor any officer shall be subject
to  the jurisdiction of any Court in respect of the exercise of
any powef conferred on Of vested in ihe Assémbly; in the

Speaker or in such officer.

However, in interpreting these ,provisiohs. t.hé Courts
have relied on the distinction between the rights of the
National Assembly 10 manage its own iriernal proceedings and
the discharge of obligattons imposed b+ the Constitution. The

authority of the Assembly is exclusive on the former while
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the Court will intervene 10 compél compliance with
Constitutional provisions.42  Recently, in the case of‘ Fred
M'membe and Bright Mwape the Court held that the
purported —ouster contained in Section 34 refers only 10
certain minor Parliament actions.43 And more recently, Justice
peter Chitengi of the High Court at Lusaka <caid  that
Parliament did not have unlimited powers. He held that the
sxjspensions of MPs Tetamashimba, Muasa and Kongwa bY
Parliament were unconstitutional apparently. because

Parliament had no such power .44

" Similarly, under section 16 (1) of ‘the Srate Proceedings

Act, Courts are precluded from granting orders of injuncuions
or specific. performance against the State. The Supreme Court.

wh1le acknowledging that “there is a growing schoo! of thought
agamt the continued existence of state immunity against
injunctive relief and other coecive orders”, nevertheless felt
unable to strike down this provision as unconstitutional even
in the teeth of the provisions of Article 28(1] of the

Constitution 45

This Article prov 1de¢ that «f any person alleged that any
of -the provmom under the Bill of R1ght< has been or is

likely to be contravened in respect of that person, then thal
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person may apply to the High Court for redress. The Court is
em‘powered “to make such orders, issue such w'r}its and give
' s.uch directions as it may consider appropriate for the purpose
of ve'nforcing, or securing the enforcement” of any of the
provision under the Bill of Rights. This: provision, it is
submitted, is superior 10 the pr-ovisions of the State

Proceedingvs Act.  Surprisingly, the Supreme Court ruled

otherwise 4°.

(i). lmproper use of legal powers

‘There have been times in the legal history of the
coun_try when either the Executive or the Legislature has
resorted to improper use of legal powers to thwart the effects

of court decisions. A few examples will suffice. .

" In the Carlo Ottino Case in1967 Mr Ottino was 2
‘butcher in Lusaka, of ltalian origin. He gave a Christmas gift of
a frozen turkey to the second lady of the new Republic of
7ambia, Mrs Edinah Kamangé. Mr Reuben Kamanga was then
ViceéPresident. The gift was given through Mrs Kamanga's

hoUsé servant. The next day Mrs Kamanga discovered that the

e




327

gift which she thought was a chicken was in fact rotten. She
went to Ottino's butchery and had an altercation with him..

She left the butchery and promised to teach him a lesson.

A few days later. Lusaka City Council licensing
Authorities ordered the closure of the butchery whereupon
Ottino v)’eht to Court and obtained an injunction 10 restrain

the 1icén'sing authorities from interfering with his business.
"The‘ then Mayor of Lusaka Mr. Witson Banda and a Mr
Eustace Mumba of the United National Independence Party
(UNIP) organised a demonstration against Ottino’'s butchery.

Mumba was committed 10 six months imprisonment for

contempt of Court. 47

The Mayor was also commited for contempt of Court but
was later released. A week after Mumba’s imprisonment the
President of the Republic released him under the prerogative
of mercy. The judiciary viewed that action with great concern

| hut the judges were powerless. The Executive had flexed its
‘mus.cles. Admittedly, the President had exercised his
constitutional powers under the prerogative of mercy in
accordance with the provisions of the Constitution but the

timing caused grave concern in the ranks of the judiciary .48

o
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- More recently, the Supreme Court's efforts to promote
human rights in the country were thwarted by Parliament
after the Court's landmark judgment in Christinec
Mulundika and 7 others. This case goes to show once
more that the Legislature, like the Executive, is not prepared
to accept Court decisions which are perceived to be against

~ either or both of these two organs of the State 49

~ The Court considered the cons_tilutidnality of certain
Sections of the Public O}rder Act and in p}articular, Section 5(4)
of the Act‘vfwhich required a prior police permit to conduct an
asSembly or a procession. The Supreme Court struck down the

~Section a being unconstitutional much to the annoyance of

Parliament.50

With lighting speed the Legislature amended the Public

»Otder Act. An examination of the amendment reveals that

. they are more undemocratic than the regulauons which were

challenged as being unconstitutional 31
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(ii). Direct Criticism of Court decisions

Anothe'r feature of grave concern in the relationship
between the Judiciary on one hand and the Executive and the
Legiélature on the other, has been in the area of direct
'criti‘cism of Court decisions and mob incitement against judges

who delivered such Judgments.

Two vears after the Ottino case came the silva and
Freitas case in (1969). It involved two Portuguese soldiers
who were charged with entering Zambia illegally from Angola.
The -Magictrate’s court passed sentences of two. vears
mlprlsonmem and K200 fine each which were viewed by the
High Court as being extremely excessive in view of \xhat the
Judge described as the trivial nature of the case. On review,
Mr. Justice Evans discharged the prisoners under the then
'Section 418 of the Penal Code. The Judge was accused of
making a political decision and disregarding the security of the

Nation. Chief Justice James Skinner defended the Judge.

In a letter to the President dated 15th July 1969, the
Chief Justicé refuted the '_accusations levelled against  M.r,
Justice Evanc In paragraph 2 of the letter the Chief Justice

stated as follows:-
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[ do not accept the judgement of
‘Mr. Justice Evans was in any way
or sense a political one, or
motivated in any way by political
considerations, and it is wrong to
describe it in such terms. [ have
consulted other judges we are
unanimously of the opinion that Mr.
Justice Evans acted properly and
his decision did justice.

The learned Chief Justice made the letter public
b’ecéuse.-'as he argued, the President had condemned the
' _]ud.ic'iary publicly. The following day UNIP conducted 4
de@onstration against the Chief Justice led by Eustace Mumba
of the Cérlo Ottino fame. The Chief Justice was [orced to [iee
from Zambia and never returned. However, none of the judges

the learned Chief Justice consulted including the accused

Judge Evans resigned in protest.

One informed writer has suggestec th’at indifferencé by
]nge Ev'ans to the socio-political realities of the society in
which the Judiciary was operating may a‘fect its credibility 3.
s, hov)ever submitted that an overzealous response by
' Judges 10 the so-called socio-political reaities of the society in
' whiéh the Judiciary is operating might ale affect it credibility.

Perhaps the Judge should not have discaarged the prisoners
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absolutely at the time when Zambia was virtually in a state of

war with its neighbouring colonialists

In the early days of the Third Republic the Judiciary
was seized with another confrontation with the Executive arm

of the State. [t was in the Kambarage Kaunda case in 1992

' Kambarage Kaunda, one of the sons of the former
President Kenneth Kaunda was accused oi‘ murdering 3
woman, Tabeth Mwanza, by using a fire-arm. On perusing the
dbcket the Director of Public Prosecutions(DPP) decided to

charge Kambarage with manslaughter instead of murder.33

When Kambarage first appeared before ~Mr. Justice
'Cléaf?er Musumali in the High Court, the learned trial judge
ruled that the proper charge, in his view was murder. The
learned trial judge then proceeded 1o full trial and found
Kam'barag‘e' guilty of murder and sentenced him to death bv
hanging. It is important to note that Mr. Justice Musumali's
judgement was delivered on 14th October 1'991, two wéeks
before the Movement for Muti-party Democracy (MMD) came
10 pbwer ~At that time public feelings, were gé'nerally,' rising

against Kaunda's government.
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| The prisoner appealed to the Supreme Court which
acquitted him on 19th March 1992 citing several defects in
the trial judge’s judgment. The coram was Chief Justice Annel
Silungwe, 'Acting Deputy Chief Justiée Brian Gardner and

Supreme Court Judge, Mr. Justice Ernest Sakalad4.

" The Supreme Court's judgment was swiftly condemned
by the then Minister of Legal Affairs, Rodger Chongwe. He was
re-‘plo_rted as telling the MMD activists in his Mandevu
Constituency in Lusaka that they were free to protest agamst
the judgment Chief Justice Annel Silungwe was accused of
being a close friend of the former President33. Judge Kabazo
Chanda who has now resigned while under Presidential
suspension and the trial Judge Musumali himself joined the
chorus of condemnation. Musumali was' later elevated to the
Supreme Court surpassing some senior High Court Judges. The
MMD made it virtually impossible for Chief Justice Silungwe 10
stay in dffice. He resigned and is now at the High Court in

Namibia.36
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CONCLUSION

It is now widely accepted that the independence of the
judiciary and the legal profession i{s a necessary pre-requisite
to the proper ad ministration of justice, and for the protection
and promotxon of human rights (n any democram state. A well
equ1pped and qualified judiciary which is free from
1nt1m1dauon or undue polmcal pressure coupled with an
in_dépendent and active legal profession can advance and

| preserve human rights for all in society.

On paper, Zambia has put in place the minimum
international norms for the independence and autonomy of
judges and the judiciary. The Constitution of Zambia also
‘recognises the principle of the separation of powers but 1n
practice this separation is mythical. No one, of course, expects
a complete separation of the judiciary from the other two
arms of the State but states which respéct the mdependence
of the 1ud1c1ary enjoy stable democracy and promote justice

for all.

However, in Zambia as in most Commonwealth States
the President appoints all Ministers and their Deputies. He

also appoints the Chief Justice, the Deputy Chief Justice, Judges
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of the Supreme Court and High Court. True, the appointments
are subject to ratification by the Natonal Assembly but the
legislature .in the Third Republic is a de facto one-party

Chamber.

Conditions of service for judges of the Supreme Court
and High Court have recently been impro"ved but thqse for
lower judges are\ still very poor when compared with the
‘[)rivatve sector at the same level Thev have no personal-to-
.holder cars, no security guards and most court rooms are in
dire need' of rehabilitation. A 1993 judicial report states that
the inve‘stigat'mg committee was shocked to hear that some
Magistrates have their residential accommodation in shanty

compounds.3? To-date the situation has not improved much.

There are, however, some promising signs in the
cxercise of their independence by some judges. In the few
cases that have been discussed in this Chapier, it is clear that
some judges are now beginning to sh'ob-' their assertivenes in

their rulings even over politically sensii:ve issues d
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CHAPTER SIX
ACCESS TO JUSTICE

I ntroduction: 1

Access to justice is the right of an individual to use the
due -pr‘bc‘ess of taw. The due process of law requires the
observance of the rules of natural justice through the rule of
law. * In the narrow perspective, the concept of access to
justiée entails the right to have a matier determined bv a
court of law. In a wider sense it involves a number of issues

before, during and even after a trial.

‘Before a trial begins a litigant w:i] require money to
invoke the due process-of law. For example, the services of a
lawyer are uéually needed and that costs money.- Travelling to

Court or to gather evidence costs money
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If at this preliminary stage a litigant has no adequate
reséurcés then access to justice is denied  During trial,
litigants are entitled to a fair and, wherever possible, to a
public hearing before an independent and impartial Court or
tribunal. At this stage procedural aspects of a trial are
‘important in that unless these are simplified and without
‘unnecessary delay, access 1o justice becmnes tllusory
Furthermore, adequate financial or other resources and a fair
trial before an impartial tribunal alone are not a panacea to
the right of access to justice. To recei\;e an effective v'rernedy
per se is not enough. The Court's judgment must be

enforceable within a reasonable time if the enjovment of

access to justice is to be guaranteed.

Access to justice as a human right s critical in the
judicial vindication of all other human rights It is critical
where human rights have been violated because where there

1S N0 access 1o justice it becomes impossible to seek redress.
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Ii cannot be disputed that access to justice is a human right
but_'} in practice there are several impediments to the
enjbymeni of this critical human right.

Th_ils Chapter will examine those aspects of the Zambian
judicial system relating to access to justice in both civil and
criminal matters. [t will also examine the international and
“regional instruments relating to access to justice since Zamb:a

is a state party to some of these instruments.

Section | Access to justice as a Human Right

It is in recognition of the importance of access to justice
that all- human rights instruments at iaternational, regional
and domestic levels contain provisions for guaranteeing access

10 justiée.
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In many democratic states of today, access 1o justice has
become of ‘increasing importance. States have an obligation 1o
- ensure that access 10 justice is easily and reasonably avatlable,
especially to the indigent population and rural dwellers
Unless the poor and disadvantaged persons in any society arc
provided with meaningful access 1o justice, they may resort 10
“extra-legal methods to redress their grievances. Much of the
’cre_dibility of any justice system depends on how capable such

a system deals with the problem of access 10 justice.

13

The right to an effective remedy and fair trial before a
com-petenvt tribunal therefore, implies that access to such
lri‘b‘unals or courts is readily and reasonably available
c}therwise the enjoyment and protection of human rights

becomes tllusory.



A. The European Convention on Human Rights

| The right of access to a fair and public hearing before an
independent and impartial tribunal is one of thé twelve rights
and freedoms specifically guaranteed under the European
Convention on Human Rights. I Article 13 of the Convention

provides that:

Evervone whose rights  and
freedoms set forth in  this
Convention are violated shaii have
an effective remedy before a
national authority notewithsianding
that the violation has been
committed by persons in offictal
capacity.

1n its Article 6. the Convention exteasively provides for
the right to a fair trial which. inter alia, :acludes the right 1o

defend oneself when charged with a crim:nal offence or
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through legal assistance of his own choosing, or if he has no
sufficient means to pay for legal assistance, to be given it free

when the interests of justice so require.

As a result of these provisions the European Court of
Human Rights which was established by the Convention, has
dealt with a number of cases involving alleged violations ol

the right to access to court even by indigent litigants

In one of the earlv cases to be deaded by the
Furopean Court of Human Rights in 1975,  Golder was a
prisoner who was refused premission by prison authorities to
instruct a lawyer, presumably because the prisoner wanted to
sue one 'ofv-the Prison Warders. Upon petitioning the European
Court, it was found that the right to a fair trial under Article
6 of the ~Convemion was violated because by tmplication the

right to a fair trial means the right of access (0 2 Court *

In a more recent case of Canea Catholic Church v
Greece the Acting Bishop of Crete petitioned that the Church
was refused permission 1o take legal procecdings because 1

had no legal personality in Canea.
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" The Church cited the provisions of Article 6(1) of the
Convention. The Court found that there had been a violation
of Article 6(1) of the Convention since there was a restriction
.of the Church s right of access to a Court3 Golder's case was

cited and followed.

There are many other éases of alleged violations of the
right of access to a Court which the European Court of Human
Rights has dealt with since its inception Suffice to sav that
other regional and domestic systems would do well to
cmulate the European Court in applying the Court’s tnovative

approach.-

B. The American Convention on Humah ’Righté

The right to a fair trial is extensively provided for in
Article 8 of the American Convention o Human Rights.* In
'particular‘ Article 8(2)(e) provides thal every person accused
of a serious crime has the inalienable right to be assisted by

counsel provided by the state. paid or no: as the domestic law
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- provides, if the accused does not defend himself personally
or engage his own counsel within the time period established

by law.

Like its European counter-part the Amefican
ConVemi‘on also establishes a human rights Court. the Inter-
American Court on Human Rights. Under Article 61 of the
Convention, however, only State parties and the Human Rights
Commxsclon established thereunder have the rlghl {0 submit
cases 1o the Court. [ndividuals have no nght to aclwate the
Court. Their recourse is through the Commission which, after
inve_stigation‘ can decide whether the individual's application

is meritorious enough to be submitted to the Court

C - The African Charter on Human and People’s

Rights

“The Organisation of African Unity (OAU adopted the
African Charter on Human and People’ Rights ~as an
affirmation that the promotion and protection of human

rights is a matter of international concern. State parties (o



the Charter undertake to ensure that individuals within their

juridictions enjoy the rights recognised under the Charter. ®

Article 7(1) of the African Charter provides that;

1. Every individual shall have
the right to have his  cause
heard..............

(c) the right to defence,

including the right to be defended
by counsel of his choice...........

(d) the right to be tried within
a reasonable time by an impartial
court or tribunal.

| One major criticism of the African Charter is that it
appears to lay emphasis on the enjoyment of those human
rights enshrined in it subject 1o national law. Terms such
as “within the law”; “provided he abices by the law” occur

frequently”’.
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The main functions of the African Commission on
‘Human and People's Rights are of a promotional nature. In
- recent years its investigatory role in individual complaints has
increased. But because of the “confidentiality” provision of the
Charter, decided cases on access 10 justice are diffi‘c.ult 10

assess.$
Scction 2: Domestic or National Provisions

- Most of Zambia's the domestic provisions Lo secure 2
fair andjust trial are contained in Article 18, Part 11 of the
Constitution, which provides for the protection of the
fundamental rights and freedoms of the individual. Articie

18(1) provides that;

If any person 18 charged with a
criminal offence then, unless the
charge is withdrawn, the'case shall
be afforded a fair hearing within a
reasonable time by an independent
and impartial court established by
law.
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There is also provision for the accused person to be
granted l:egal aid in accordance with the law enacted by
Parliament dr to defend himself in person or by a legal
representative of his own choice. The provision under Article
. I8 bears a very close resemblance to the provisions under
: Art‘ircle 10 of the Universal Declaration of Human Rights and
Article 6 of the European Convention. However, the Zambian
Article provides for numerous derogations. For example,

Article 18(12) provides that:-

Nothing contained in or done under
the authority of any law shall be
held to be inconsistent with or in
contravention of ... ’

Under this derogation, it is not a violation of the right to

a fair trial if there is a national law which shifts the burden of
“proving particular facts from the prosecution onto the accused
' per‘s'on. This is contrary to the provision of Article 18(2)(a)
which states that an accused person shall be presumed

innocent until proved or pleads guilty.

One such law which has evidently shifted the burden of
proof from the prosecution to the accused person is contained
in the 1973 Electoral Regulations. Under Regulation 61(b)(c)

of the Electoral (Registration of Voters! Regulation, it is an
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offence ‘to be found in possession of another person’'s Voters
Card without lawful authority. The onus of proving that the
~possession “was with lawful authority lies on the accused

person. -

Before the 1996 Parliamenlary' and Presidential
e'le'ctions,vthe opposition, United National Independence Party
(UNIP) went on a protest campaign and collected thousands
of Voters' cards from its members to stop them from voting in
the elections? No arrests were made under the Electoral
: Regulations presumably, because the owners of the cards
voluntarily surrendered them and therefore. those found in
possession of the said cards were in possession with fawful

-authority of the owners.

The right to a fair trial as contained in Article 2017} of
the then Contitution of Zambia was constdered by the High
Court at Ndola in 1984 in the case of Thomas Mumba v.
The People.!0 The Article provided that »no person who is
tried for a criminal offence shall be compelled to give evidence

-at the trial.

This right was extended under the Criminal Procedure

Code. which provided that an accused person in a criminal



354

trial who elects to say something in his or her defence could
do so either on oath or by way of an unsworn statement. The

~accused person could even elect to remain silent.!!

Thomas Mumba was charged with an offence under the
Corrupt Practices Act, No. 14 of 1980. Section 53(1) of the
Act had a provision to the effect that if an accused person
élected to»éay something at his or her trial, then that person
had to say it on oath only. Mr Justice Dennis Chirwa found
that that restriction in the Corrupt Practices Act was in
contra\}ehtion of Article 20{7) of the Constitution. As such, the
provisio_n was unconstitutional and, therefore, null and void.
Parliamem_ promptly amended the Corrupt Parctices Act to

comply with the judgment.

Thev right to a fair trial includes the right to legal
_representa‘lion. Article  18(2){d) provides for legal
representation for the accused person. However, this
| brovision» is derogated under Article 18(12)b)  which
provides that where there is a law which prohibits legal
representation before a 'subordinate Court for an offence
under Zambian Customary law, then such. prohibition shall not
be construed 1o be a contravention of the said Article

18(2)(d).

e ———————
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* The right of access to a fair trial is also denied 10 people
held in so-called lawful detention. Such people are denied
their right for a speedy trial “within a reasonable time” by a
court or tribunal as ‘provided for under  Article [8(])
Recently, these derogations were fully exploited by the State
in the on-going trial of the treason suspects in the attempted
coup of October, 1997. State Security Forces were given
extensive powers to detain people without trial under the

slate of emergency which followed the abortive cbup,I2

A The' Criminal Process:

' Whilét the Penal Code is the prime sourcé of criminal
law in Zambia, the Criminal Procedure Code, commonly
referred to as the CPC, is the prime source of the criminal
process in the country. The criminal process is one arealv where

violations of human rights are rampant.
(i) Interrogation and Arrest

The Constitution of Zambia as well as the Criminal
Procedure Code contain provisions for a speedy trial of anv
person charged with a criminal offence subject to derogations

discussed above. In practice, the Police and the other law
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enfofceméﬁt agencies detain criminal suspects and, at the
slightest excuse prolong their interrogations and use excessive
| fdrce to extract confessions. The delays caused while under
Police interrogations are compounded by rather vague
terms such as “within reasonable time” and ° without
unnecessary delay” used in the Constitution. Moreover, these
delayS are aggravated during periods when regUlations
under a state of emergency are in force. For example, in Dean
M_ung'omba’s case, the alleged coup detainees*rema-ined in
detention for months before trial started.!3 There is urgent
need to educate the Police and other law enforcement forces
regafding human rights of suspects and internationally

accepted methods of interrogation.

In one case which was brought to the personal
knowledge of this reseacher on or about 7th October, 1997 a
suspect, Joseph Phiri, was denied access 10 his relatives and
subsquently died at Kabanana Police Post, NQrth of Lusaka'®.
Denying dccess to relatives, friends or legal counéel is
tantamount to denying the right of aécess to justice. It 1s a
serious violation of an tmportant human‘ right.' Denying access
10 relatijves and f{riends amounts to demn:zl of justice in that a

relative or friend could invoke the process of a speedy trial
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(ii) Awaiting Trial

| When a suspect is event.ua‘lly charged. it is verv
rare that he or she will appear before a Court of law “within a
reasonable time” or “without unneceésary delay”. For
example, in December, 1993, Lusaka alone was reported 10
- have had over 1,000 suspects in its remand Prisons awaiting
trial, some of whom had been waiting  for years'?
Unfortunately, an update of the current situation has not been
easy to »bbtain due to lack of statistics from the relevant

vMin’istry..These delays have caused congestion at the Remand

Prisons as well as in the Courts.

The situation has been aggravated by the declaration of
two state< of emergency within six year when many
detainees' were kept in detention without trial for long
peribds. Qne such delay was the cause of a petition in the
“case of Rupiah Banda and Steven Moyo in the wake of the
March 1993 declaration of the state of emergency. Banda and
Moyo alleged and petitioned the High Couri that they werc
kept in detention without charge or trial from Sth March 1995
to 24th April 1993. The High Court held in their favour and
,orde"red ‘damages and cOsts against the State. The State

appealed to the Supreme Court. The outcome of the appeal 18
16

not yet known.




(iii) Bail

Section 123 of the Criminal procedure Code provides
that when any person IS arrested or detained or appears
before a subordinate court, the High Court or the Supreme
Court he or she may, at any time while he or he 1§ 1N
custody, be admitted to bail upon prowdmg sufficient suretv
or sur»etieé to the satisfaction of the arremng officer or the

court as the case may be. Article 13‘ of the Constitution

provides that:

Any person who is arrested or
detained-

(a) for the purpose of
bringing him before a Court in
execution of an Order of the Court;
or

(b} upon reasonable
suspicion of his having commited,
or being about to commit, 2
criminal offence under the law in
force in Zambia; and who is not
released shall be brought' without
undue delay before a Court. .
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In the absence of a specifically stated period by which
an accusev'd person must be taken before a Court, Chief juétice
Doyle in Re Thomas Cain held that the words “as soon as is
~ reasonably practical” in Article 27(1) of the then Constitution
were intended to impact a sense of urgency. Cain was
detained under the preservation of Public Security Act in
February, 1974. He applied for a writ of habeas corpus. The
Court ordered his release on the ground that the grounds of
his deien_tibn were not furnished to him timeously, r.e within

14 days as stipulated by the Public Security Regulations. 17

, Before 1993, the oftences of murder and treaedn were
not ballable except through the High Court under the
provisions of section 123(3) of the Criminal Procedure Code.
Aggravated robbery was often included in this unbailable
“category. However, from 1993 any person charged with
murder, misprison (concealing) of treason, ireason felony,
aggravated robbery or any other offence carrying a possible or
‘mandatory death sentence is not bailable!®. In addition, a
;.)rov.ivsion,under the Nacortic Drugs Act forbids the granting of
bailvfor any cognisable offence under the Act'® In Parekh’s
case the Supreme Court found nothing unconstitutionai\ih a
provision whlch prohibited the granting of bail pending trial

provnded mere was no unreasonable delav*o. Unfoxtunatel\




the Court did not define what would amount to unreasonable
,delavy.

| Apart from these Statutory denials of access to justice,
the attitude of some Judges or Magistrates aggravates the
process of obtaining bail. For example, in. Alexander
Kamalondo’s case in Luanshya in which this writer was
defence counsel, Magistrate Nsokolo could not entertain
Kamaloﬁdb’s application for bail pending appeal to the High
Court because "I see no likelihood of the High Court upsetting
"the“sentence and decision.” The charge was one of simple
assault. Although the Court's record does not mention this, the
Magistra‘te also expressed the opinion that he could not grant
Kam‘alondo bail because it was “only a few days after 1 had
sent_'ﬂ. him to prison”?!. Similary. in the Mtonga case at
Chil_i.labotnbwe, the trial Magistrate was reluctant to grant the
prisoner bail and left for Mazabuka soon after sentencing the
prisonerzé. Mtonga was charged with defaming the President.
lle was found guilty and was sentenced to six months
imprisonment. In the case of William Steven Banda, Mr.
Justice Tamula Kakusa of the High Court in Chipata, refused to
“grant bail to Banda pending appeal 10 the Supreme Court®™.
Bail was eventuallv granted by a Bench of the Supreme Court.
Generally, any person who is arrested or detained or appears

before a Court may at anv time while ir. custody or at any



361

stage of the proceedings in Court be admitted to bail. Such
person must, however provide a surety or sureties to secure

his or her appearance to do so by the Court.**

(iv) Nolle Prosequi

- This is another area where access to justice 18
frequently denied to accused persons in the criminal justice
sy_stém of the country. A nolle proseﬁui is a Latin phrase
which literally means to be unwilling 10 prosecute or to be

unwilling to proceed with prosecution.

- Under Section &1(1) of the Criminal Procedure Code
Chapter 88, it is provided that in any criminal case and at
any stage thereof before verdict or judgment, as the case may
be, the Director of Public Prosecutions may enter a “nolle
‘prosequi"“informing the court that he does not intend to
continue with the proceedings. The accused is then discharged.
But such discharge does not operate as an acquittal or as a bar

10 any subsequent charges against that person in respect of

the same facts.
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Thi’s prerogative power 10 enter a nolle prosequi is
| unchallengable in any Court. It is not subject to control by any
Court. This principle was well settled in the English case of R
v. Comptroller of Patents?. In Zambla the \upreme Court
in the case of Mbayo Mutwala has laid it down that the
Court has_no power 10 require reasons to be furnished as to
why the Director of Public Prosecutions (DPP} proposes 1o
enter a nolle prosequi. A Court cannot therefore, refuse
the exercise of that power by the Director of Public
Prosecutions no matter how unreasonable the exercise of such

power may be2®

The statutory provision under the Criminal Procedure
Code ‘1s in fact an off-shoot of the constitutional provision

under Article 56(3) (c) which states that -

The Director of Public Prosecutions
shall have power in any case when
he considers it desirable o to do

(¢} to discontinue at arv stage
before judgement 1s delivered, any
such criminal proceedings
instituted or undertaken by himself
or any other person or autharity.
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alte. There, again, the matier could not proceed and

rotracted delays the accused persons were discharged
Section ¥R of the CPC. The Alscharge Was nol a Sar Lo

SuBeguent arrest on \ne same charge. One dces nol nhave
Se Mighly imaginalive Lo see whal was in the mind of the
oseculor. e saw thal lhe case was owWme AFAMSL D and

. - RS
vanted 1o have a second bite at the apple in another court -°

‘his writer was the defence Counsel in this case.
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The discretion given to the Director ol Pubhc
Pfos'ecutions under the nolle prosequi principle can hardlv
be questioned if its exercise is reasonable and without ulterior
motives or undue external influence. However, expertience
Shows that such exercise is usually abused for one reason or
another. |

In the case of The People v. David Somba and
Dillax Bwalya. the accused were charged with thell by
servant. The prosecution had lined up eight witnesses and
after six of them had given evidence the prosecutor entered a
| nolle prosequi without explanation as indeed he was
CAtitled not t0.27 The defence and the court could do nothing
about it. A few days later the accused persons were re-
arrested on the same charge and were taken before a different
magistrate. There, again, the matter could not pfoceed and
aftec protracted delays the accused persons were ‘discharged
under Section 88 of the CPC. The discharge was not a bar 10
any subséquem arrest on the same charge. One does not have
to be high”ly imaginative to see what was in the mind of the
Prosecutor. He saw that the case was going against him and
_wamed 10 have a second bite at the apple i another court -3

This writer was the defence Counsel in this case.
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In'}the Kambarage Kaunda case the accused was
originally charged with the offence of murder jointly with
another per‘son. The then newly appointed Director Qf .Public
Prosecutions filed fresh information\in the High Court-and the
two accused persons were sent for summary trial. The DPP
decided to reduce the charge to one of manslaughter for both
accused persons. - During the early stages of the trial, the

charge against Kambarage's co-accused was dropped.

There was an outcry in some quarters of the public that
the charge of murder was reduced to one of manslaughter
because the DPP acted under political pressure to save the
thén President’s son from being kept in remand prison
bending trial since murder was an unbailable offence. while
hranslathter was bailable. The learned trial judge reinstated
the earlier charge of murder against Kambarage and
proceeded with the trial allegedly to ensure that Kambarage
could not obtain bail?®

It cannot be disputed that such unchallengable
discretionarv powers can be abused in the absence of clear cut
guidelines. There is need for modificitions to the nolle
prosequi principle in Zambia in order 1z provide checks and
balances in the exercise of this discretiynary power by the



‘Director of Public Prosecutions. This is so because the
discharged person is still subject to re-arrest as was done in
the David Somba case and possibly many more. This means
that the accused person carries the burden of aﬁ indictment
throughout his life.

b

In fact, more recently, the nolle prosequi has been
used in poiitically sensitive cases, for the State to discontinue
prosecuting accused persons where chances of succeeding
appeared dim. For example, Dean Mung'omba and
| Princess Nakatindi Wina who were charged with treason
for their alleged participation tn the attempted coup of October
1997, were discharged under the nolle prosequi procedure
This ’:reportedly prompted the learned trial judge. Justice
Japhet Banda to remark that the nolle was entéred in bad
faith. The jJudge was further reported as saying that he
hoped that the “powers that be” would amend the law on
nolle prosequi to prevent its abuse.30 Nolle p_ros.equis‘ were
also entered by the State in the case of former President
Kenneth Kaunda and one of his bodvguards Kaulung'ombe. Dr.
Rajan Mahtani of Ndola was also discharged through a nolle

prosequi3! It is submitted that the Supreme Court should

revisit its ruling in Mbayo Mutwala and allow Courts to
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require reasons to be furnished as to why the DPP proposes to

~enter a nolle prosequi.

(v) Prelimipary Inquiry

When a person is charged with an offence which is not
triable by the Subordinate Court, such as murder or treason
or if the High Court or the Chief Justice i any particular case
so orders, a Subordinate court can hold a preliminary inquiry
Lo vdeter mine whether or not the accused peréon should be put
on trial 32. Statements of witnesses at the preliminary inquiry
are known as depositions and are in the witness's own
words and must be taken down in writing. The accused
pérson ‘{s allowed to put questions 10 every proée:cution
witness brought to Court; The accused person is also allowed to
call his witnesses in defence 33. He is at iiberty to address the
court at the end of the hearing either by himsell or by his
advocate, If at the close of the case, there is no sufficient
evidence against the accused person then he must Dbe
di'scharg_ed but such discharge does noi operate as a bar to

any subsequent charge in respect of the same facts 31,

If at the close of the case, the Co.rt finds that on the

'evi‘dence before it that the accusec person should be
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committed for trial then the magistrate frames a chafge or
‘charges }yand commits him for trial to. the High Court.. The
accused pérs,on may be granted bail or can be sent 10 prison
“for safe-keeping” 35 The concept of safe keeping S a serious
contradiction in the country’s justice system bearing in mind
the appalling prison conditions prevailing in Zambian Prisons

to-day 3¢

During the trial at the High Court all those witnesses
‘who deposed against or for the accused person and whose
evidence is recorded, will be summoned lo be heard all over
again bv both the proschtion and the defence. This pfoce.cs
takes months or even vears to conclude Thus the
constitutibnal provisions which stipulate that an achnsed

person charged with a criminal offence should be accorded a

" fair hearing ‘within a reasonable time’ or "without

unnecessary delay” are invariably rendered nugatory.

It cannot be said that the delay in concluding a
preliminary inquiry is reasonable or necessarv because in
practice, th‘e Subordinate Courts very rarely discharge accused
pcrsons after a preliminary inquiry presumablv because in
most cases the evidencev is such that the case should have

been sent for summary trial anyway.



368

In one preliminary inquiry before a magistrate in Kitwe,
in which the writer acted as defence Counsel, the inquiry
' laé.ted fforﬁ August 1979 to April 1980, a period of nearly
nine months. It involved depositions of nineteen prosecution
witnesses. At the close of the case. the three accused persons
were committed to the High Court at Ndola to start de novo.
The ngh Court trial started in June 1981 and laqted until
December, 1982 when Judgement was delivered; a period of
over three years from the start of the preliminary inquiry 37

This situation is typical of most  Preliminary Inquiries

undertaken in Subordinate Courts.

The purpose of conducting a preliminary enquiry
through »a Subordinate Court as provided under Sectionm 223
of the Criminal Procedure Code is, presumably, to allow for a
preliminary “clean-up” so that the High Court is de—congested
and thereby reduce delays. Unforwnétely, this is rarely the
case because in practice most magisirates are timid ‘over the
discharg_e of accused persons under a preliminary INquiry.

They would rather pass the buck 1o the Court above.

Additionally, even if the Subordinate Court decides to
discharge an accused person under the provisions of Section

230 of the Criminal Procedures Code, such discharge does not,



again, vb'ar a subsequent charge ag'ainst the dischargee 1n
.respect of the same facts. This is a return to the nolle
prosequi “situation. This procedure also resembles a
~discharge under Section 88(a) of the Criminal Procedure Code
where a discharge does not operate as a bar 1o subsequent
proceedings against the accused person on account of the

same facts.

Besides. when the Subordinate Court finally sends the
case for summary trial at the High Court, all those witnesses
whose evvidence is already recorded, will be summoned to be
heard all bver. By the time this happens. some witnesses wiil
havé diedj’or disappeared and possibly, some records will have
disappeared. This procedure certainly appears unconcerned
with the individual's right to a speedy trial. Tt is also costly.
Since the majority of Preliminary Inquiries end up 0
committing the accused to the High Court for summary trial.

the PI should be abolished.

B. The Civil Process:

The procedures for civil litigation in human rights 1ssues
is provided for under Article 28 of the Constitution. As

already stated above. any person who alleges that any of the



rundaméﬁtal rights and freedoms enshrined in the
', Constitution have been or are likely to be violated, that
person can épply to the High Court for redress. If the issue is
raised in a Subordinate Court then, the aggrieved party can
apply for the matter to be referred to the High Court in

accordance with the provisions of Article 28 clause 2.

Under the provisions of The Protection of
Fundamental Righis Rules of 196‘5 an a_pplication under
Article 28 of the Conctitution must be madé by way of a
Petition which must be filed in the Registry of the High Court.
The Petition must set out the name and address of the
Petitioner: name and address of each person against whom
the redress is sought; the grounds upon which such redress is
sought including particulars of the facts 1o be relied upon and

the nature of redress being sought 38,

A copy of the Petition must be served on each person

against whom the complaint is laid. In case of an application

against- the State, the Petition mustl be served on the
Attorney-General. In other words, the Attorney-General must

be made a party to the Respondem.3’9
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The Petitioner(s) may file an affidavit(s) in support of
“the application to which the Repondent(s) may file a Reply.
The High Couft will then set down the Petition for hearing as
soon as convenient. Usually, such applications are given
priority consideration by the Court. The Petitioner and the
Respondents may appear (n person  Of ‘by a legal

representative 0

The current cost of filing such a Petit‘ioh in t"he High
Court is an equivalent of ten United States dollars and for
filing an -affidavit or additional affidavit is an equivaient oi
one United States dollar. All fees pavable on filing any
document must be in cash. The fees must be paid before the
document is filed in the Registry otherwise the document will

not be accepted.4l

The High Court is empowered to “make such- orders,
issue such writs and give such directions” er the purpose of
enforcing or ensuring_thé enforcemeqt of any fundamental
rights and freedoms alledgedly violated?z. This provisi"on does
not, apparently, exempt the State from the orders, writs or

directions of the Court as the case may be.



The High Court in the Zambia National Holdingsbase
considered the apparent contradiction between the provisions
of Article :28(1)(b) which empowered the Court to issue anv
Orders, Writs or Directions and those of the State Proceedings
Act, Section 16(1(i) which deny the Court such powers in
respect of injunctions and relief for specific performance
“against the State. Mr. Justice BK. Bweupe (now Deputy Chiet
Justice) held that “the provisions of Section 16(1)(i) of the
State Proceedings Act contravened the provisions of Articles
28(1)(b) and 94(1) of the Constitution by limiting the powers
of the Court” The learned trial judge struck down the
Statutory provisions as being unconstitutional®.

Surprisingly, the Supreme Court disagreed with the
learned trial judge. Although the apex Court observed that
there’ was now “a growing school of thought against the
continued existence of State immunity against injuncuve reliet
and other coercive orders” it felt that it would be “ unrealistic
to expect that the state can be proceeded against in all
respects as for a subject” *'. The quesuion is why not? With
all due respect, and upon serious reflection, it is submitted
that the trial judge arrived at a correct ¢ecision. Where' there
is a conflict between the Constitution which is the supreme
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Jaw of the land and a Statutory provision, such as an Act of

Parliament, the Constitution must prevail.

Section 3 : Impediments to Access to Justice

The right of access 1o justice is a rare commodity in
many African states ihcluding Zambia, due 10 numerous
constraints or impediments . In Zambia the situation 1is
aggravated by the massive economic. educational and other
- social disparities among the country's communities. This
Scetion will examine some of these impediments and wiil
_eva]uate L’bheir effect on the right of access to justice in the

country’s justice system.

A Constitutional Derogations

The most serious Constitutional derogations. which
jimpede fhe right of access to justice espacially in criminal
matlers are contained in Article 18. This is especially so
‘during a State of emergency when a detainee can be kept in
“detention without charge or trial for a long period. A number
of statutes also provide serious impediments to the enjovment
of t}he right of access lo justice. Among the most serious of

these  statutes are: The Emergency Powers Act ihe
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Preservation of Public Security Act; the State Security Act and
the Immigration and Deportation Act. These Statutes have
already been discussed in Chapter Four when examining the

judicial implementation of human rights in Zambia.
B. Economic and Social Disparities

‘Many indigent litigants have no or very little access 10
the Courts or other institutions which could assist them, such
as the Human Rights Commision or human rights motivated
Non-Governmental Ovrganisalions (NCOS), There are no
guarantees for economic and social righ:s undér the Zambian
Bill of H’uman Rights except under the  non-justiciable
Directive "Principles of State Policy 2ad the Duties of a

Citizen45.
C Illiteracy and Attitudinal Aspects

Accused persons in criminal matters or litigants in civil
matters often delay in obtaining legal r2presentation due to
ignorance or illiteracy. Even though trenendous progress in
cducation-has been made in Zambia si.rl.:e ind_ependence, the
level of ilyl'iteracy is still high especially 1z rural areas. Some of

the negative aspects of litigation are & product of the long
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_period of one-party state covering 27 years when members of

'the'public' were not assertive enough in pursuing their rights.
D. = Cumbersome Procedures

The right of access to justice is always imperitled wherc
Court or bther intitutional procedures are cumbersome and
'sometimes incomprehensible to the ordinary litigant. The
démise of most indigenous procedures which  were
characterised by informality and simplicity meant that such
procedures which were appropriate for local cultures had 1o
be abandoned in favour of imported procedures which were
per_c':eived}»as meeting ‘civilised’ standards of Tairness. Current
unﬁecessafy technicalities ought to be minimised if not

eliminated altogether.

E. Cost of Litigation

ln the absence of an effective legal aid system and in
view of the massive economic and social disparities, the
right of access to justice will continue 1o he skewed against

the majority but indigent litigants.
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" The need for expert assistance at all stages of civil and
criminal litigation is a necessary pre-requisite. Thus, in most
cases the retention of the services of a legal practitioner is
'imperative. The engagement of a legal practitioner entails
taking brief, taking out a summons or a petition and serving
the Court process, attending to trial, usually a protracted affair
with incessant adjournments. The whole process leads to legal

expenses which are often out of the reach of poor litigants.

l.egal costs do not only consist of lawyers’ fees. They
also include Court fees énd fees for Wim:asses. [n addition the
loser. is uéually made to pay costs 1o the winner which
' txciﬁvadays"is, always in millions of kwacha. For example, in the
‘case of Dr. Mushota and Katyoka v. Dr. Kenneth
Kaunda the High Court at Ndola granied an order for the
Plaintiffs to pay into Court a sum of ten million Kwacha as
security for costs before the commencement of the trial.
That -was to ensure that in the event «f the Palintiffs losing
lheir case, they would be in a position 1o pay the winner
The justice system must take measures which will provide for
affordable costs to ensure that the right of access to justice is

available to all people regardless of their status in societv,



(U
g
~

F Delays

It is common knowledge that the phenomenon of
delays in the country’s justice system {s growing by leaps
-and bouﬁds every year. This phenomenon appears to have
entrenched itself in the justice system due to almost
intractable factors. The structure and functions of the Court
system itself are a major contributor; a matter of too manv
cases chasing too few judges. The calibre of judicial officers
and unattractive conditions of service especially in the lower
ranks of the system all have contributed 10 the curreni

delays in the justice svstem of the country.

| Admittedly. some delays are caused hv other
institutions such as the Police, the office of the Director of
Public Prosecutions(DPP) and the Prison Service. The legal
profession too has contributed to the malaise. Lawvyers often
apply for adjournments through ex-parte procedures at the
slightest excuse and judges readily oblige to the adjournments

at the expense of litigants.

G. Rural Areas

Access to justice for rural dwellers is an excrutiating

experien’ée. During the trial of William Steven Banda 2t
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Chipata in a case involving his deportation, the defence
Counsel had to travel by road from the Copperbelt on more
than“eight océasions between November 1991 and November
199'2‘. On four of those occassions the journeys were
undertakéh at night and on one of them the car had a '}two-
wheel puncture which forced Counsel to spend a night in the
car in the bush between the Luangwa Bridge’ and Kacholola
Township”. ln the Maimisa case at Chadiza, in the Eastern
Province, Counsel had to make daily trips from Chipata 1o
Chadiza on an 80 kilometre dusty road every month from
| ]a‘nuary 1992 to Aprii_lg%. There were twentv one persons

including three women accused of rioting. 1

Upon some of the accused being found guilty of riot
the ~‘prisoners were transferred from Chadiza to Katete Prison
on the same day. Defence Counsel had 10 travel to Chipata 1o
file the appeal in the High Court on benalf of the prisoners,
obtain bail and drive - all the wav 1o Katete to have them
released pending appeal. In the two days that the running
abou’t took‘place. defence Counsel covered over 200 kilometres
‘most of them on dusty roads beltween Chipata, Chadiza and
Katete. The High Court Appeal was fina.ised in June 19949,
Had it not been for the financial support rendered to the

- a_couSed persons by their political party none of them could
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have afforded the cost of access to justice which was
~involved. Such ordeals are a very common feature tn all rural
areas of the country. This explains, in pari, why' lawvyers are
absent in rural areas and the right of aécess to justice 18

invariably denied to rural dwellers and' indigent litigams:

H. Corruption

Cocruption exists in all societies but s fmpact (n
developing countries is more severe than in developed ones
hecause of the colossal economic and social dispartties that
rob_ta_in in these countries. Here, the concern (s with corruption
in the justice system of the country.30 [t is common o hear
of officials who are bribed in order to mislay files or exhibits.
It is equally common to hear of lawyers who bribe their way
to win cases on behalf of their clients altlhough' this is difficult
to prove because of the highly secretive manner in which such
hribes are effected. Occasionaly, there have been heated

debates on cofruption in the National Assemblv 3!

In Zambia the social and economic evils of corruption
were recognised as far back as 1980 when the Corrupl

Practices Act was enacted. However, the anatomy of judicial
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corruption is so intricate that legislative enactments alone

cannot achieve meaningful results®”.

In 1996 the Government reviewed the performance of
the Anti-Corruption Commission and, apparently, concluded
that - its operations and reporting procedures needed re-
visiting. As a result a new Anti-Corruption Commission Act
was enacted which established an autonomous Commission.>?
Before the 1996 Anti-Corruption Commission Act was enacted,
the Legislature enacted the Parliamentary and Ministerial

Code of Conduct Act as stipulated under Article 52 of the

Constitution > %,

The Parliamentarv and Ministerial Code of Conduct Act
‘however is primarily concerned with the conduct of Ministers,
Deputy Ministers and members of the National Assembly.
Nevertheless, since Section 4 (¢} of the Act forbids a member
of Paliament from “exerting improper influence in the re moval
of a public officer” the Act has some positive impéc_t on
judicial corruption by warning the infiuential membecé of
society against exerting improper influenices on public officers

including judicial personnel.
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- In Zambia's judicial circles, the impact of corruption
tends to be more prevalent at the hottom of the ladder
because of poor conditions of service. In fact. it is at this level
Wheré the majority of indigent litigants are found. Suprismgly,
the Special Committee on Delays in the Administration of
Justice and Delivery of Judgments which was appointed
by the Law Association of ZJambia in 1992 and which was
chaired by a Supreme Court judge., never menuoned
corruption as one of the causes of delavs in the administranon

of justice in the country 3,

I Enforcement of judgments

Without an effective system of enforcing judgments. the
right of access to justice becomes illusorv. In Zambia the
methods or procedures for executing or enforcing judgments
are many and they usually follow the English svstem. There
are two types of judgments, namely, interlocutory and final
judgments. Some of the processes under these 1two categories
are qmte cumbersome and demand well tutored exper_tise in
dealing wuh such mauers as writs of fiert facias writ of ehon

duachmemc or garmcheee and specific perfor mance”
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Conclusion

Accessx to justice in Zambia, as elsewhere, is largely
tilted against the indigent litigant or accused person. This s
due to numerous factors, most important of which are
incompetent investigatory systems in criminal matters,
cumbersdme legal procedures and technicallities in civil
matters and case overloads in courts especially at the
Subordinate Court and the High Court levels. particularly 0

~
Lusakas'.

The high cost of litigation in the face of an almost
mor-ibund legal aid or pro-bopno svstem contributes
v.substantially to the denial of the right of access to.justice.
Equally important is the negative impact which corruption
inflicts upon the justice delivery syster. For rural dwellers,
1oné distances from Local and Subordinlaae Coqrté to the High

Court and Supreme Court render an adced infliction agatinst

the right of access to the justice system.

The solutions to these problems are as difficult as the
problems themselves. Again, this 1s duz 10 2 multitude of
factors such as attitudinal problems, econcmic, social and even

political influences. Lack of educaucaal attainments or



illiteracy for the majority of the population especially among

rural dwellers aggravates the issue.

With this array of impediments the right of access 1o
justice in the country’s justice system is still of great concern

{0 all human rights stakeholders.
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