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ABS TRACT

The reception of English Planning Law in Zambia
is twofolde First the English Town and Country
Planning Legislation was received with such adap-
tations as the circumetences required. GSecondly,
the decisione of English Courte snd British Ministers
have been used as precadents. The innovation af
control of subdivision is our own slthough this
principle might have been recelved from South Africa

whare similar provisions are found,

Tha history of Planning Leglaletion commencaed
with the Town Planning Ordinence 1929 which wes
passed befpre Southern Rhodesia pansed its own Rote
The Southern Rhodesie Town Plenning Act has prov-
isions similar to those in our first Plsnning
Ordinznce. It is debatable whether or not this
Rhodesian legislation wee modelled on our own since

South African legislation has similar provisions,

The control mechanism of both development and
subdivicion of land i8 the provision whereby no sub-
division or development may be undertskan without
pricr consent of the Minister or the Planning Authority.
In cases where such prior permission is not obtained
then the Minister or ehn‘Pllnning Authority may eithaer
serve enforcement notice on the culprit aor 47 the

developesr has undsrtaken development or subdivision
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which can be authorised under the provisiona of the
Act, such development or subdivislon fmny be granted
permission when and 1f tha developer mskes any
application, I7 =@ developer is served with an enforce-
ment notice than he may be required to demolish the
structure erected or discontinue the use commenced
without permission., This is the wost @ffective con-

trol of both development mnd subdivision of land.

The area of contool is, nowever, limited to areas
along the linpe of rail. PFlanning control does not
apply to what was formerly known as Native Resarvas
and Trust Lanu. It may be pointed out thatl baoih tha
Government and the Hines are excludad from the prov-
isions of the Town end Country Plannlng Act except
that where there is sn approved development plan in
force in any area, then Government must consult the
Planning Authority tefore development 1s undertaken.
Though this is not a legal provision sguatter compounds
are not within the ambit of the Planning Law. At
present, however, the Housing (Stetutory and Improve-
ment Areaes) Act 1974 makas provisions for exempting
Statutory and Improvement Areas from the pravisions

of the Town snd Country Planning Acte.

Whether or: not planning cantrol 1s effective 13
another matter. Control of development is less effec~
tive or non-axistent in tha sguatter compounds, Thia

lack of effective planning control is cresting slum

a
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canditions in Zambia. The Government is trying to

arrgst this trend in the follouwing ways :-

1V

(2)

By regrading of the Squatter Compounds and
the Sita and Service Settlements, The Site
and Service Settlements willl, in future, be
known as Statutory Housing Arems. Tenants

of plots in such areas will be grantad Cert-
ificates of Title. Fecilities offered in
other areas formerly known as "White areas®
and Locations will be made svailable to the
Statutory Housing Areas. The same will apply
toc what are now known as Squatter Compounds
which whan ungruded will be knoun as Improve-
ment Armas. Tha only difference 1s that in
theas areas fhe tenantas will not bhe glven
Certificates of Title but will be issued with
OJccupancy Licences which will be for a period
of not more than thirty yeara. However, all
facilitiea such as batter and tarred rosds;
tupped uwater, plectricity, clinics, schonls

and community centres will be made available

o ta these arecag.

The second solution is that of establishing
regrouped villeges and model villeges in

rural areas where residential plots, arable
land and indeed grazing land will ba alleoc-

ated to such villegee. Facilities provided
far in Statutory Housing Areas and Improve-
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ment Areas will also be provided to regrouped
or model villages. These will be planned
villages more or less on the lines of New
Towns in Britain. Trading Sites and Indus-
triasl Sites will also be provided. There
will also be Rural Reconstruction Centres
where the Zambian Youth will be given some
training in some trades although the emphasis
will be §n agriculture. The purpose here is
to make Rural Arees more attractive than thay
are at present so as to grrest migration into

Urban Areas.

1t is rather disturbing to note that the Reglis-
tration and Development of Villages Act No. 30 of 1971
has not made provision for the regulation of the
eatablishment of villages. It has failed to control
the establishment of smaller villages. It has merely
provided for the control end registration of villegers

in thosa villages in which they are inhabitants,

This Act has slsoc provided for Village Product-
jvity Committees. The purpose here is to encourage
the increased production in rural eress with the con-
eequent increases in the people's l1lvin: standards
and arrest migration of the rural population:into -towns.
To this extent this Act has similar purposes with that

of Regrouped Villages and Reconstruction Centres.



CHAPTER I

e

HISTORY _ INTRODUCTION

ENGLISH INFLUENCE

Before the Scrambls for Africa when ths Colonlel
Adminietramtion partitioned Africa into varioue
colonies, protectorates and dependencies, the various
African tribes had legal syatems, Some, like those
of Uganda, Basutoland and Barotseland, to mention
just a few, were highly advanced, others, however,
had primitive legal systems especially amongst the
nomadic tribéa. In those countries of Africe where
sustomary laws held suay African land law prevalled.
In some tribes it was necessary o obtaln parmisalon
t0 settle in n perticular place from the Chief. In
a villege, however, the village headnan, uwho acted as
the representative of the tribal chief, allocated eltes
for residential purpnses as well ss arable and grazing
land. A playing ground was normally set aside for

ceremonial occasions whare dances took place.

When the Colonial Administration took over the
reign of power in these dependencies, they introduced

their legal systems, Zambia, like wost of thae former



8ritish Colenies and Protectorates has inherited from
Englend 1ts legal institutions and systems, It is,
therafore, proper to look to the British Parliament
for the system of planning law in Zambia. It is
equally proper to note the reasons that led to the
introduction of a syatem that "imposed a code rag-
ulating the development of land in the interest of
the community"1 pefore one can effectively under-
atand the resson and %the need for planning law in the
then territory of Northern Rhodesis. It is axiomatic
that the Britieh Administrators were influenced hy

tha British systen and institutinns they knew best,

Dug to the Industrial Ravolution in tha nine-
teenth century in Great 8ritain, the population in
that country not only moved from the rural to urban
centres but also incressed tremendously. 1t was
that profound revelution through which Great Britain
pessed in the last two hundred years that brought
about the nead for and the problems assoclated with
town and rountry planningz. There was a tramendaus
growth of population and population growth and indus-
trinl revolution transformed Britain from a predamin-

antly agricultural country into an industrial nation.

Conditicns in those industrisl towns were shock-
ing, factories were built side by side with residentiel
houses. The sanitary conditions were appalling. 0o

satisfactory syastem then existed for bullding construc-



tions. Conditions under which the workers lived
ware very unutisf'actory3 and compared falrly with
conditions in our squetter compounds of today. It
was at this stage of development that politicians
and administrators, in trying to solve prablems of
over-crowding, poor sanitary conditions and the
sprawling of big cities, astarted te look to public
health first and then to housing and finally to
town and country plarning ao sclution to their
problems. The literty of the lend pwnar to use his
land as he pleased had to give way to planned deve-
lopment. "The restruoint novel and indeced revolutlon-
ary as it was when 1ntruducad”“ had to be accupted

as a satisfactory solution.

It wouly ot indeed be of value to repeat the
detailad history of planning law as evolved in the
United Kingdom because it hae been dealt with amply
in some books by Lnglish lawyers and historians and
information is rsadily avasilable Tor thuse who ara
1ntarasted.§ it is ovecause of the availablility of
information that no detalled discussion wlill be nada
of the English Public Health and Housing Acts which
are the forerunners of English planning legislaticn.
Nonetheless, as the English town and country plsnning
legislation has much in common with our own legis-
letion, ® summery of the relevent legislation will

serve as sz useful foundmtion for comparative purposes.

3e



HISTORY OF BRITISH PLANNING LEGISLATION

Gn the third day of December 1909, the British
Parliament passed an Act which was intended “to
amend the lsw relating to the Housing of the Working
clesses, to provide for the meking of Town planning
achemea".7 That legislation became the foundation
of the modern English Town and Country Plenning. It
has much in common with gur earliest Town Planning

legislation namaly the Town Plenning Ordinance 1929.B

(Uf great relesvance ©o our planning legisliation
13 the dritisn Houasing and Town Planning ot which
has the provisian for the preparation and approvals
af Tnwn Planning Schemes "with toe general ooject of
securing proper sanitary conditions amaenity and cone-
venience in the laying out and use of land and any
neighbouring 1nnum".g Provision was also made for
the establisghment ot the Laocal Government Buardqg
which wae the epproving authority of all schenes,
vary much on the same lines as the Touwn Planning
Board provided for in the first Northern Rhodeslsn
Planning Urdinmnce’1 and in the first Southern
Rhodesian Town Planning Act‘qu and alsa in the first
Bechuangland Protectorate Town and Country Plannihg

Prnclamatiun.12

This Housing and Touwn Planning Act wee followed

by 8 Purthar enactment by the Britiah Parlisment an

the 31st day of July, 1919 of similar nuna.13



Provisiona were made in this Act for the Local Govern-
ment HBoard to order the preparation of Town Planning

1

Schemas b if the Local Planning Authorities cancerned

falled or neglected to prepare such scheme when its

15 There

population necessitated such & preperation,
were certeln amendments to these Principal Acts which

included the awmendmant of 1943,

These Town Planning"Acts of 1909 to 1943 had been
bused on the concept o Planning S5chemea, such schemess
were undoubtedly useful in ensuring that new develop-
ments conformed to ceriain standards of aunenity and
convenlence end in controlling changes in the use aof
existing buildingse, butl new problems were caming to
prominence and 1t soon became ohbvious that the planning

15 14

scheme was unsultaeble for dealing with these".
was, therefore, necessary that the nguw system of

plenniny control Le devised.

It was to this end that & more ambitious Act
namely the Town and Lountry Planning Act 1347 wae
puaseﬁ.1? This Act repealed all previocus planning
Acts and meade what can be regarded as a fresh start,
a new epproach to town and country planning prahlemse.
Although this 1547 Act was repealed by the Town and
Country Planning Act, 1962, and after certain suend-
ments to the 1962 Act, the Planning Law in Briiain
was consolidated in the Town and Country Planning Act

1971. One haa to concede that the present Zambian

5.



Town snd Country Planning Lew is indeed based on
the English Yown and Country Planning Act, 1947,
with such adaptations and variations as the local

conditions required.

ZAMBIAN PLANNING LEGISLATIVE HISTORY

a8 previously indiceted, there is nog doubt

that the Northern Rhodesis Legislstive Council uas
influenced by the connection of UWhlte settlers and
British Administrstors with the United Kingdom when
in 1929 pur first legislation on Town and lLountry
Planning wes pasgsad. The 3ritish Adminiaﬁratnrs as
well as sattlers were aducated and grow ay Lo the
United Kingdon, The only sysien of law which thay
knew and understood was English, Even those who
spae Prom what is today tie Republic of South Africs
came to Northern Rhodeeis at a liwe when In that
country whe dench: and lndeed the tegal profession

W s Engll&h1g in outlpok snd indeed in training so
Lot boey alsu cearcu titdks koglish sutlock with

otiher settlers and Oritish Administrators.

gy its provieinna, the Rortoern vhodesia Town
Planning Ordinance 1529, estatlished the Town
Planning Board whose funciicns and pouwers consisted
in receiving and considerin: applications for the
eatablishment of townahips and replanning of pro-

claimed townships and private townships and to

Ge



advise the Governor therean and gensrally to carry

out duties imposed upon it by that Drdinancl.19

This Ordinance provided also for the genaral

plan on the following 1inan.20

(z) Cuntours of the whole area affected at
such vartical intervels as the Oirector
of Surveys might require were prepared
(b) The design or layout of the township,
dimensions of atreets, ssnitary lanes
and plote had to be shown.
(c) The allocetion if any of districts or
zongs within townships for residentiel
commarcial industrial or other purposes
had to be madee.
(i) Proviziars of land for public places,
education, health and other Lovernment
end Loesl Authority purposes had to be
made.
In addition tn all these the Act made provisions
for the nreparatinn of cchenes which required approval
of the Governor as uns the sstablishment of townahipsa

after consideration by the Town Planning Uoard.

1t is indeed gratifying that RNorthern Rhodesis
took 8 laad over both Southern Rhodesis and Oechuana-
land Protectorate in the making of provisions for
Town Planning despite the fact that Southern Rhodesla

had by then internal self-government., BHoth the

7.
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Bechuanaland and Southern Rhodesia Governments made
extensive use of the Northern Rhodesis Town Planning
Urdinance 1929 in their Proclamation 19641 and Act

1933 22 respectively.

The Northern Rhodesie Town Planning Drdinance

1929 was irst amended by the Town Planning (Amendment)
Ordinance (No. 13 of 1931). This particular Ordinance
arovided for the vesting in the Crown of all public
places in private townships and thus depriving owners
of such land of the necsusary compensation resulting
fror such campulsory acguisition. This had similar
pravisions to %hose of Land (Uonversion of Titlas) Act
1975 which has taken éway the raversion of freehold
properties from the ouners wlthout payment of compen-
sation, Such vasting in the Croun of public places
took place 1f and when & gueneral plan was flled with

the Toun Planning Hoard.

It would eppear that the Govermeent bzcame respon-
gitle for the congtruction and upkzep of such publis
places but such upkeep by Governmeni ceased ance the
private townehlp ortagproved private townaship became

8 proclaimed township or urban district.

In 1937 there was a further amendment of the Toun
Plenning Ordinance 1929 by Town Planning Ordinance
(No. 22 of) 1937 which was of little significance in
that 4t merely prnvided for the Secretary of the Lands

Department functioning as s Secretary to the Town
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Planning Board.

As the Principal Ordinance of 1929 refarred to
Townships it appeared as though private and approved
private townships were outside the ambit of the
Ordinence; to facilitate zoning of areas within
such private and approved private townships the
definition of townships was enlarged to include
private township, approved private township and
proclaimed township by the Town Planning (Amendment)
Ordinance (No. 24 aof) 1948,

In 1949, however, an impartant amendment was
made to the Principal Ordinance by the Town Planning
Ordinance (No.8 of) 1549 which prohiblted, after
the publication of an order under Section 24 of the
Principal Ordinance pending the approval of the
Scheme or within 12 months or until the scheme uas
approved (whichever happened), without prior permiaeion

of the Town Planning Board :

(a) the erection alteration or addition to any
building or other work of any nature or
description;

(b) the alienation of any land

(c) the changing of the existing use of any land,

It 18 apparent that this Ordinance contained

provisions similar to those contained inthe Land
(Conversion of Titles) Act 1975 inaofar as prior

permission 1s now required and must be obtained from
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thae President before alienstion,

The Board was empowered to prohibit the use of
g bullding in contravention of tha above proviaions
or 1f the new use was not in conformity or interfered
with the amenities of the neighbourhood. These were

very important and far-rgaching provisionsas.

8y Town Planning (Awendment) Ordinance (No. 12
af) 1953 plans had to be published in the Gazette in
order that the Flan and itas conditions might become

inding on s8ll persans concerned.

In 1534 the Northern Rhodesia Legislative Council

passed two amendments to the Principal Ordinsnce.

The first was the Town Planning (Amendment)
Ordinance (No. 11 of) 1954 which made provisions for
the deeming of certain lands to be established town-
ghips if the subdivisiuns mace thereon were of less
acreage than twenty acres. In such circumstances the
owner of the land was undar an obligation to apply teo
the Town Plenning Board for the establishment of &
Townshilpe The Director of Surveys ceuld not approve
diagrams for subdivisions meoe before tha Town Planning
doard has approved the establishment of the towunsnip in

question on an application mace to it.

The Secound amendment was wmade by the Town Planning
(Amendment) Urdinance (No. 25 of) 1S54, The Urdinsnce

provided for :
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(L) the zoning of areaa for residentiel,
trade, business, industrisl or other

purposes;

(11)  the designstion of an eres of re-

developwent,

It slso made extensive provisions for duties
of Responsible Authority in periticular with regard
to redevelopment of eny area. The Hesponsible
Authority was empowered to Purchaase by privete
agreement or compulscrily for the purposes of re-
developing any area :Jdeslgnated as such in the approved
achene. Designation of eress is not populasr in
Aritain at presgnt since 1t lowers the value of land -

g0 dasignsied. It has, in Vact, been abandonocde

The Town Planning (Amendmens) Urdinance (Na. 37 of)
1956 rnarried the snirit of the First Planning Amendment
of 1554 4n that ereriion af more than one bullding on
g Plot was deemed to bhe the establishment of a township
solong as such huilding were intended for residential,
industrial or commerclial purposes. This particular
Amendment hau excluided buildings erected on 8 piece of

land for agricultural purposes.

Erection of more than one bullding on a single
plot for the purposes of residential, industrial and
commercial purpoees constituted an offence punishaicle
with & fine of Five hundred pounds (one thousand Kwachs).

Bulildings erected without permission could be dencllehed,.
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This provision is the forerunner of cur enforcement
notice provision in our present day Town and Country

Planning Act Cap. 475.

In 1956 the Legislative Councll yet made a
further amendment, This was the Town Planning
(Amendment) Urdinance (No. 20 of) 1958 which provided
for the Governor in Council making any of the follau;ng
decisiona, on receipt of draft schemes prepared by
Responeible Authority submitted ta them through the

Town Planning Jdoard;

(17 Approve tie schene absolutely

(1) Modify the acheme ant return the schems .
fe the Town PFlonnlag Ugard woo in lusn
trangmitted Lhe moulfled schame to whe
apblicant, whu wmight accept the modified
sohoeme ar reject ite The applicant hadf
to indoem the Joard within stigulaved |
time otherwise the application far approval

would be deswed to have heen abandonad,

CLii) To reject the scheme ausolutely.

The Toun and Country Planning Law in Northern
Rhodesia wes then contained in three separate crdinances
a8 given hareunder (-

(al Town Planning Ordinence then Chapter 123

of the Laws of Northern Rhadesia.

(h) Tounship Ordinance Chapter 120.

(c) Municipal Corporation drdinance Chapter 119,



Under the Municipel Corporations Ordinance
Chapter 115 pravgnion was mades for tha preparation
by the Municipality of a zoning plan shduing sreas
within which specified trades, buainclnin and in-
dustries were to be sstablished and alsc ressrvation
of areas exclusively for public parks, squares and
residential purposes. Ii became an offence to carry
on any trade, business or industry within the Mun-
icipal ersas outside the limits of areas sat apart

for such trade or 1ndustrinl.23

Undaer the Townships Ordinance Chapter 120 of
the Laws of Northern Rhodesis preparation for zoning
schemes was provided for and these zoning schemas
dafined sreas to be used as residential general
businass, industriml, open spaces and other purposes.
A zoning table which indicates ths typas of buildings
and tha user of buildings snd land was madngh Once
such zoning schames had been preparsd it was an
offence to use bulldings and land contrary to the

nchunl.zs

Becauss Northern Rhodesia wes s British Protec-
torate, any legislative progress in any field in
Britain had a profound impsct on the trend of legie-
lation in that Protectorate ss in any other British
Colony. Once the English Town and Country Planning
Act 1547 was enacted by the British Parliament it uas

13.
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insvitable that the Northern Rhodesia Legislative
Council would follow in the footsteps of the British
Parlisment. Both the Barlou Repnrtzs and The Scott
Rnpurt27 must have formed pesrt of the library of the
British Administratsrs in Northern Rhodesim. It is
well known that these reports had s tremendous impact
on the British Administrators and must hsve had the
similar effect on thu.ﬂorthern Rhodesis Administrators.
' So profound was the impact of the English Town and
Country Planning Act 1947 that the Northern Rhodesia
Legislative Council, after waiting to see how this
gnactment functioned in tha United Kingdom, passed
what 18 now Zambia's presant Toun and Country Planning
Act. This Ordinance (ms it was then called) was
passed on the 23rd day of Septamber, 1961.28 This
Principal Ordinance uss nuanQaﬂ by the Town and
Country Planning (Amendment) Ordinance (No. 25 of)
1962 which provided for the appointment by the

Minister of the Planning Authorities whoss functions

were :-
€9 The preparation of ths desvelopmant plan
(1) tha exercising of the functions under

Section 24 of the Principal Ordinance.

It slsc made provisions for persons whose interest
in any land may be sffected by the decision on sppesl
of the Town and Country Planning Tribunal to have the

right to be haerd by the Tribunal. The amendment  uwas
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made befors the Act came into force which was on the

16th November, 1962,

The objects of the Town and Country Planning

Ordinance 1561 as amended were s follouws :-

(1) ToRaepeal the Town Planning Ordinsnce
Chepter 123 of tha Laws of Northern
Rhodesis, Section 80 of the Municipel
Corporation Ordinance Chapter 119,
and Section 27(a) of the Taownshlips
Ordinance Chapter 120.

(11) To make provision for the appointment
of planning authoritias.

(111) To establish the Town and Country
Planning Tribunal.

(iv) To make provisions for the preparation
and revacation of development plans.

(v) To make provisions for the control of

\devclnpmant and subdivision of land.

(vi) To make provisions for sssesament and
paymant of compensstion in respect of
planning dscisions.

(vii) To wmake provisions for the preparation,
ravocation or modification of regional
plans,

(viil) To make provisions for matters connected

with and incidental to the foregoing.
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This was undoubtedly revolutionary legislatlon
in the same manner as the British Town Planning Act
19647, It did sway with the Town Planning Board. Be-
fore the Board was abolished it performed the same
functions more or less ms the defunct British Local
Government Board axcept that in the three countries
of Northern Rhodesia, Southern Rhodesis and Bechuana-
land Protectorate, ths Town Planning Board cansidered
spplications for the sstablishment of townships and:
private townships. This has no relevance to the
Developmant Corporation under the English New Touns
Acts 1946 and 1565 which is intended as a solution
to thae outspread of large cities and over-crowding.
Discussions of this is reserved for discussion on
squatter compounds and control of influx into Urban
areas and Regrouped villages or mudel villages and

Reconatruction Centres.

Tha 1961 Plinnlng D:dinnncs, howaver, retained
the provisions of subdivision and the nead to obtaln
planning parmission before subdivision can be madu.
This particular provision is found also in both the

29 and Bechuang-

Southern Rhodesim Town Planning ARct
land Protectorate Toun and Country Plenning Proclam-
ation 1961.30 These kinds of provisions are aleo
numerous in South Afr1c531 in which permiesion is
necessary befare subdivision is undertaken. Firstly,

it is necessary under the Natural Resources Develop-
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mant Act 51 of 1947. Secondly, permission for sub-
division of @ plece of land is now governed by the
South African Environmant Planning Act 88 of 1967.
Thirdly, thare is s further Act, namely, the South
African Subdivision of Agricultural Land Act No. 70
of 1970, Fourthly, in the Cape Province of South
Africa, however, subdivision of land in Townships

is governed by the Township Ordinance No. 33 of 1934,

It is, thereforse, likely that Southern Rhodeala
snd Botaswans adopted South Africen Legislation on
thea guestion of subdiviasion and the Northern Rhodesia
Legislative Council might have alsa copied from 3outh

Africs the principle of control of subdivision.

A point of interest is the mannar in which the
definition of development in Zambis Planning Law ie
limited to bullding operations and the long list of
exceptions. This seswme to imply that mining and
agricultural user usre of considerable effect an our
planning legislation. The English definitlon on the
gther hand, covers both mining and engineering
operations and to that extent it is wider and the
1ist of exceptions is sharter. In all falirness the
English dafinition of development 4s not "in perd
materia® with our owun, Cases on English development
should, therefora, be looked at in thelr right per-
spective. As the word development is of vital impor-
tance, much will be said sbout it in Chaptar 3 of this
worke.
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There have been severel emendments to the

principal ordinence end regulatione have been made

under it.

A1l these make up our present Town and

Country Planning Act Cep. 475 of the Laws of Zambla.

There has been s tendency on the part of the Zambien

Parliament to smend the Town end Country Planning

Act in Acts dealing with other metters without explicit-

ly saying soc and the spate of such legisletion seems

to heve come in vogue eince 1974, These will be dis-

cuseed in a later Chapter. For the time being, one

may rightly esy that our Lew in Town and Country

Planning can- be found in the following :-

(a)
(b)

g
- ()

(d)

(a)

()

Town and‘Cauntry Planning Act Cap. 475
Legislations dealing with other sub jects
but touching on certein espects of Town
and Country Planning Law

Circulare from the Ministry of Local
Government and Housing
Decisions of Zambian High Court and Suprema
Court, the former Zambian Court of Appeal
and Federel Supreme Court now defunct.
Decisionas of the Town and Country Planning
Tribunal

The approved development plans so far as
they do not conflict with the stetute lauw

on tha subject.
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CHAPTER 2

DEVELOPMENT  AND SUBDIVISION

No discussion will be made of the procedures
followed when a development plan is prepared by a
Planning Authority before it is approved by the
Minister and the procedures sdopted after its
approval. 7To do soc would be outside the scope of
this work and would require a work on the whole
Town and Country Planning Law in Zambia. At the
onsat it may be said that this work will be limited
to Part V of the Act now Cap. 475 of the Laws of
Zanbia end the relevant Regulations and indeed cuse

Lau,

The most important aspect of our present inquiry
is the scope of Section 22(1) wherein both development
and subdivision are defined, Subsection 2 of Section
22 is relevant to the extent that it shows whaere the

need for planning permission exiats,

The provisions of Part V of the Agt, therefore,
apply to four different arsas of the Country neamely:-
(i) Areas in respect of which thare is an

order wade under the provisions of the
Act far the preparation of a development

plan



(11) Areas subject to an approved davealop-
ment plan
(110 Such areas as ere within a diastance of

tuenty miles from the boundaries of an
aras mantioned in paragraph (1) and
(11) ambovse

(iv) Such areas as may be specifiaed by the
Miniater of Local Government and Housing

by Statutory Notice,

In these four areas, "o development or sub-
divisions of land may be undartaken without firat
obtaining planning permission sxcept that the Gov-
arnment of the Republic of Zambia may undertake such
development and subdivision without planning paer-
miaaion.1 Provisiona, have however, been made far
Governmant to have prior consultations with the
Planning Authority where such devalopment is under-
taken in an area subject to approved development
plan. In case of disagreement between the Government
and the Plasnning Authority the matter has to be
referred to the Minister who, in turn, refers it to
tha Tawn and Country Planning Tribunal which gives
and advisory opinion although this is not binding
on the Minister, "The decision of the Minister on
any written subwiesion made to him shall be final
and shall not be challenged in any Court proceed-
1ng".2 These words are indeed intended o ax-

clude judicisl revisw, whether or not they serve

20.



this purpose can be usefully found from Court
daecisiona. In re Gilmore's appllcatinn3 Lord
Justice Denning had this to aay about the phrase
*shall be final",

"I find it very uwell settled that the remedy
by certiorari is never to be taken sway by any
statute except by most clesr and explicit words.
The word final is not ancughe That only means
without appeale. It does not mean without revieuw,
1t does not mean without recourse to certiorari.
It mekes the decision final on the facts but not on

the lauw".

In other words, there is no right of sppeal
where the phrass “shsll be final® is used but the
subject is entitled to have the decision of the
Miniaster reviswed. It cannot, therefora, exclude
the right of the ouner of property to sesk a deg-
laration from Court to the effect that the Minister'
decision ls ultrs virea.“ Should tha Statute
provide that'the Minister's decision shall be final
this would not exclude Jjuuicial raevisw provided for
in the Zambian Cnnatitutiuns but the provision goes
further and stetes that such decision "shall not be
challenged in any proceeding whatsoevar". Thias very
sweaping exclusory phrase appears 1in some of the

statutes we are going to deal with in thls work can-

-

21.
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sequently we have to conalder some Ennlish cases
which may throw gyé light on their construction,
In the case of Swmith va Emat Clloe Rural District
Cnuncilﬁ it was construad that

*Thers is not alternative construction that
can he given to 1it, there is, in fact, no Justifi-
cation for the introduction of the limiting words
such as “if made in good falth" and there is the
leas reason for doing so when those words would
have effect of depriving the express worde (in any
lenml proceedings whatsasver) af their full meaning
and content®, In other words, these words ere con-

strued as excluding both appeal and revieu.

These words came again for consideration by
the House of Lords in the case of Anigminic Limited vs.

? where 1t was held

Foreign Compensation Committice
that if they (the Commission) reach the wrong cone
cluasion as to the width of their pouwer, the Court
muet be able to correct not bécauaa the Tribunal has
made an error of lam,‘but because as & result of
meking an error of law they have dealt with and
hasaed thelr decision on 3 metter with which an true

conastruction of thalr powera, they had no right ¢»

deal.

In other words the Minlater or the Adminia-
trative Tribunael or indeed Subordinate Court cannat

detarmine thelr jurisdiction by making an arror of lau.



such daciaion is, therefore, suhject to judicial
review. How Zamblan Cnurts will react when cone
fronted with similar circumstances is difficult to
foracast. It ie true that the English decisions
are raspected by and are very persuasive in Zemblan
Courts but thay are not binding on our Courts.

The declsion of the Anisminic Case hes, therefore,
introduced uncertainty in this Field. Surslycer-
torari cannot be axcluded in this way. A
tribunal surely cannot put something beyond the
Courts by saying that the particular matter is
within its jurisdiction when it is not - mnd so
the Courte must alumys examine a claim that the
trihunsl hed no authority. In the English case of
R -v~ Secretary of State Pfor the Environment ex

7a where the Respondent had failed to

parte Ostlar
spply to Court within the period of S5ix wesks fronm
the date of the publication of the Order ms required
by that Countryis legislation the Court held that

the words "not to be questioned in any legal proceed-
ings uhatevar® were absolute and that an order could
not be challenged in a Court after the sxpiry of

the statutory pariode The caaes aof Anismic was dis-

tinguished on three grounds one of which was that
the decision of the Secretary of State tu confirm

an urder after an inquiry by the Inspector was
essentlially administrative and such action could

not be equated with a purely judiciml Function which
could be questioned on the ground that it was a

nullity and wee made without jurisdiction. The



case of Smith -v- East Elboe Rural District
Council was affirmed.

The discussion has, to some extent, been a
digreseion and academic but one must remember that
neighbouring land owners may be affected by the
Minister's decislion in that their leands may be
affected adversely by development haing undartakan
by the Government. The cese of Clays Industries
Lovering Puchin and Company Limited -v- Plymonth

Cnrpnrntion7b

hms given a clue a8 to what the
"adjacent to" means. In that case the phrase
has bean defined sm close to or nearby or lying
by its significence or applicsation in point of
diatence depending on the circumstances in which
the word is used, In this connection the word
"neighbouring” can be construed to mean adjacent
to". It is here where such persons may be seen
to challenge the Minister's decision,

The powers of Planning Authorities in the

granting of planning permissions hava to a certain

axtant bean whittled down by the provisions of Land
3

24,

(Conversion of Titles) Act® and two othar Rcts which

will be deelt with shortly. The following provisions

of Land (Conversion of Titles) Act are of spacisl

intersat for our purpose.

(1) "Npotwithatanding snything contained in
any other law or in any deed instrumen

or document but subject tc other prov-

9

t

isiaons of this Act no person shall Sub-

divide, sell, tranefer, assign, sublet

’
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mortgage, charge or in any manner what-
soever encumber or part with posseseiaon
of his land or sny part thereof or in-
terest therein without prior consent in
writing from the Preslident".

(i1) "The President may in granting his con-
aent under subsection (1) impose such
terms and conditions as he may think
f1t and such terms and conditions shall
be hinding on all persons and shall not

e guestioned in any Court or Tribunel.”

1t is, therefore, necessary to obhtaln the
Prasident's (now delegated to the Commissioner of
Lands) cansent before the Planning Authority can Ry
prant planning permission to aubdivide. This being
a later statute amends the provisicons of Section 22
of Town and Country Planning Act Cap. 475 insofar as
the only regquiremant for asubdiviseion is the planning
parmission of the Planning Authority. It is nou
necaesaary to obtain the planning permiasion as well
as the Presidentt's cﬁnaent. Indixrd the Town and
Country Planning Act provided for such additional
consent 93’ It is necessary to obtain consent from
the Director of Roads and alss the Local Authority has
to give permission under Public Heelth (Bullding)
Requlations.

It may be desirable to reserve the quastion of
conditions to 8 later discussion and the gqueation
of what type of conditions the President may impose
on giving consent will be discuased gimultaneously

with conditiona to be mttached to planning permission,



The gquestion of the phrase "shall not be queationed

in any Court" has slresdy been dealth with,

The other two Acts which sffect the Town and
Country Planning Act asre The Housing (Stetutary and
Improvement Areas) Act 1974 and the Roads and Road
Traffic (Amendment) Act 1974, The Housing (Statutory

and Improvement Areas) Act provides that a

*Sub ject to the provislons of the Act and not-
withatanding snything to the contrary contained
or implied in any written law or in any document
a Council may in 8 Statutory Housing aras ()
with the epproval of the Ministar gubdivide any
iand (b) in accordence with specifications pre-
scribed by tha Natiunal Housing Authority erect
any building on any piece of land". The same

appliss to Improvemaent Ares.

In other words Local Authorities which are not
Planning Autherities can now undertake development
and subdivision of land without firat obtalining
planning permission, in both Stotutory and Improve-
ment Arees when such areas are designatco pursuant
to the Act, contrery to the provisicna of Spction 22
nf the Town and Country Planning Act,.

tUten the Housing (Statutory snd Improvement
Arpas) sct hecomes operaiive some squatier compounds
will be legslised being upgraded as improvement
srees.. It is obvious thot In these areas no
Presitent's consent for subdivisions will be
necessary since the Housing (Statutory end Improve-

ment Areag) Act 1974 ie a special engotment releting

26.
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to thesas aress yet tha Land (Conversion of Titles)
Act 1975 is a genersl Act which is applicable to all
lsnds. It is apparent that although the Land (Con-
version of Titles) Act 1375 is & later Act and that
ganerally 1t may be taken that its provisions amend
those of the earlier Acts on the same subject, this
alone will not enable the provisions of this Act to
override those of the Housing (Statutory and Improve-
ment Areas) Act. It is trite lauw thet for  the prov-
isione of en Act dealing with specific subject to be

repealed by the provisions of the later genaral Act

‘such repeal must be expressed or ghould indicate that

such repeal or smendment is intended. In the case of

tdward Yapuantha Chirua 108

where a refugee was detained
pending deportation under the provisions of the Immi-
gration and Deportation Act, the Court held that

since a refugee was provided for under the Refugeas
(Control) Act 1970 end the method of his deportation
was provided for therein, he could not be deported )
under the provisions of the Immigration end Deport-

ation Act.

In tha words of Mr. Justice Cullinan "(it) seems
to have been so enacted as to provide spacial status
and safeguard for refugees. The machinery for their
deportation was provided for undar Section 10 of the
Refugses (Control) Acte. That section provides cartain
gsafeguards which ere not apparent in the apparently

unfettered discretion conferred upon the Minister under
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Section 22(2) and Section 24 of the Immigration Act,
It seans to me that the intention of the legislature
in enacting the Rafugees (Control) Act would be de-
feated if such safeguarda could be discardad by re-
sorting to an alternative machinery under Immigration
and Deportation Act."

It is because of Pear that the more favoursbla
terms provided for under Housing (Statutory) and
Improvement Areas) Act 1974 may be defeated by ra-
sorting to the Land (Converaion of Titles) Act 1975
that in Statutory and Improvement Areas the provi-
sions of the Housing (Statutory and Improvement
Areas) Act should nverride those of the Lands (Con-
version of Titles) Act 1975.

It is not doubted that the provisions of the
Housing (Statutory and Improvement Areas)fct 1974
will heve tremendous effect on the powers of the
Plenning Authorities and indeed of the Town and
Country Planning Tribunal. It is, therefore, worth
noting the following provisions of this Act

"Notwithstanding anything to the contrary con-
telned in eny written law, the provisions of
auch law insaofar as they are inconsiastent with
the provisions of this Act shall not apply to
the land camprised in a Statutory Housing Area
ar in an Inprovement Area®.

Oaspita the provisions of Sectiaon 22(2) of Town and
Cauntry Planning Act, lsnd in both the Statutory

Housing Areas and Improvement Areas will be excluded
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from the force of planning control. In fact the
Town and Country Planning Act has been exprassly
excludnd.11a

The othar Act which impinges on Town and Country
Planning Act 1s Roads and Road Traiiic (Anendment)
Act 1974 which provides that "Notwithstanding any

provisions contained in any kot, the Doard shall have

power o

(=) approve the siting of dwellings and public

houses by the ruudaide“.12

This, thercfore, appears toc mean that the Planning
Roads snd Road Traffic Hoard before granting planning
permigsion for development near the roadslde as to

siting.

It would sppeaer that the provisirnns of the Roads
and Road Traffic (Amendment) Act 1574 were to some
axtent met by the provisions of the Town and Country
Planning Development Urder Reguletions insofar as
they provide that13 "Hdelfore granting permiasion for
development in either of the following cases, whather
unconditionally or subject teo conditions, the Ministaer
ar Planning Authority shall consult the following

Authorities i~

(s) (Whare it sppeers %o the Minister or Planning

Authority that the development is likely to
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affect adversely any land in the area of any

local or townahip suthority, with such suthority.
(v Where it appears to the Miniser of Planning

Authority that the development 1ls likely to

creets or attract treffic which will result

in a neterial lacrerse in the volure of

trafflc entoring ar leaving a mein road or

uging & lovel crossing over a rallusy, with

the approprietz highway or railuay authorityl

Similar provisicons asppear in the Town and Country
Planning Suhdivigion COrder Regulations where it con-
cerns subdivisions. As already pointed out the most
imponrtent words Tor oUur purposes are subdivision and
development as hoth require planning permission be-

fore they sre indeed undertzhen,

SUBDIVISIUN

Suhdivistion is defined in rolation toc land as
the division of any holdinn af lan:d Iinto two ¢r more
parts whethar the suhdivision is affected Too the
purnnses of conveyance, transfer, partition, nule,
gift, lease, mertgege ar any aother purpose and sub-
divide hao 8 corregsponding meaning.1“ It nay Le
gald that suh-division is "the creation of a new unit
of land by dividing an existing unit intc two ur more

tha One cannpt divide his farm,

portions or parts.”
small-holding, plot or ctnnd into two or pore units

or pieces without firat obteining planning prorolsaion.
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In considering applications for subdivision of
agricultural land the pleanning suthority has to look
at the provisions of Town and Country Planning Act.

The principips laid doun are 1-

(1) No subdivision shall be less than tuenty-
five acras in extent, This applies to
land outside the ares of a developnment
plan or sppraved developmant plan,

(11) Thare shall be no further subdivision of
a plot of tuwenty-five acres,

(114) The land to be subdivided is not consid-
ersd to be of high agricultural value.

(1v) No installations of public services st
the expense of Government bhecomss
naceanary‘na a result of subdivision ox
subdivisions. The conditions (II) & (IV)
apply to applications for subdivisions of
land for residential purposes snd it is
the opinion af the Dapartment of Town and
Country Planning that thers is s statutery
requirenent to impose such conditions whan
granting planning porniaaien.‘s In cass of
subdivision for ather purposss, houever,
the planning autherity will grant permission
4f 1t 1» considersd that such "spprovsl will
bs in the best interest of anhll."ﬁ One
may go furthsr snd ssy that s subdivisden ubish
is considered to be in the best intarests

of the Local Authorities say be sppreved.



32,

Since there i8 no provision similer ta‘our oun
with regard $o subdivision in the English Towun and
Country Plenning Act 1971, one will have to look else-
where for guldence as rensrds principles which have to
be taken into account in considering applications for
subdivisions. Unfortunately, there is very little ar
no litigetion at all oun the gquestion of subdivision in
thig country, There is, however, a case of l.T. Dael
ve, The City Council of Lusake where the Tribunal held
that there was no evidence of urgent need for smalle
holding and that Planning Authority must considsr each
application on its merit and that there is some onus
an tha appellant For subdivision to adduce evidence con-
cerning such vital information as sccesas, services to
the proposed subdivisions, surface developmenti gtc.
before the application can g considered. Sincz Town
gnd Country Planning legislationa in both Rhodesia and
Botswana have provisions similar to those in our Chapter
75 1t would serve 2 useful purpose to look at cases
decided by Courts in those countries as they wlll
esslet us to construe our oun provisions. 1In a
Rhodeslen case of Miller vs. Minister of Local Govern-
mant17 where the Minister refused to grant permission
to subdivide, the Court held that "the policy of the
gutline plan was sound and to allow the proposed sub-
diviselon would run cuunter toc 1t because Lot 2 would

not constitute an economic agriculturel unit, its
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proper function was clearly complementary to the ra-
mainder of the farm.”

The case nf Kennedy vs, Minister of Locel Govern-

13 was followed and indeed confirmed in this case.

mant
In the case of Kennedy, the Kppellant had applied to
subdivide his farm which was situsmted in a predominantly
pnricul tural esres. The proposed subdiviasion was sep-
greted from the rest of the farm by a road. The Court
among other things held that the proposed subdiviaion
would not constitute an econgmic agricultural unit,

It would be .appuarent thet the principal conside-
ration here waes that to pernit subdivision the unit
must be a viable econonic unii. It is obvious that in
considering the applications for subdivision one has
to consider whether 1f granted the subdivision would
conflict with the approvad .davelopment plan and
gecondly. whether such dubdiviaion would be an aconotlc
agricultural unii, The sewme reasoning was rsached in
the case of Og Pullc vs. Minisier o Local Govarnment1g
where 8n epplication was refused un tag grounds that
the grant of such application would result in the
creation of unecunomic agricultural unit. It was held
further that i1t would not be good planning to subdivide
g8 ifarm into uniie of restricied potentialities and that
the units should have vo-ordinetea rather than scattered
duvelopnent.

| The other principle which geems to emerge {row

Rhodesian cases s that permission to suhidivide will

be refused $f the grant of subdivision will result in
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LhLuk sbtrain on services in conllict with the principle
i elVdicliency e@nd econony 1n the precess vit uevelopuante
Thic is 80 ii choe 01 subuivislon incended for residen-
tial ubere iIn tie cess oi vlekinsun vee The Mluister
Gi Lucal Governuent. = ine Appelleni whe had bought a
fasm in Husepe vistrict of Abhodesia Lulli e huuse wherge-
Giie ile leter applliew vor perwissicn Lo subdivide the
fasite The Sourt held has o ellow such subdivieion
woult r@Bult in palchwusk developasent which was cal-
Ciivbie U result cusulocively in unuue stralin on
Baesviees in ceniiict wiih the principle ol efficiency
and ecunomy in Lhe process of cevelopmeni and that to
subdivice the Farn wouls tacresse the Lurden on public
gervices such &s ulacﬁriuity; Lelaphong, roads, police
8ne sa on. That the creatloo of purely regldential
subdivision would guiie 1lkely lead to an gxpecitation
of further subdivision wiih conseguent inuresase in
farn prices. CJhether or rot the Zaablan Town and
Country Planning Tribunal mill‘acapt the cpinlon of
thz fhodesien Court Lo snciher matter.

I~ 48 known thet the guestion of additlonal
Polirce or deplation of it by devaelopment has been
held not to ba sufficient roason far the Planning
Authority to reject an application for nlanning
permiasion, In the case of Albhert Eduard Ball va,
Wastern Planning Autharity,?? the Tribunal held that
*Firat he said that if Mr, Ball's project were
sllowed, & need would arise for Police superviaion
of the bar lounge and police personnel for that could

only be found from Kitwe with resultant depletion of
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the policinn resources in the Municipality. I very
much douht 4f that could he regarded as an interest
in 1lrnd., The interest relates not to land but to
services, and in particular to police services®.

The reasoning in the Zamblan Decision is supportad

by the decision 1n toe English cese of J. Murphy &
Song Ltd. #4-v- Secsretary of State for Eaviragnment 21a
where it was Jeld that the cost of developing the slte
was not to be regarded s ng+torial consideration in the

question of an anplication for developing aof a sita

for housinge.

The sang zeaoson advanced in the case of KBennedy
vg. The Minister ol dustice T.251 which was to the
affect that YIn view of the Gourt aubdivisions sould
also be successfully Tommed 1if farming was restricted
to horticulture %f.2. oriet ngrdens and flowers". In
gthior wards, ths plst which can only he used for nne
type «f farming is not coanomic. No doubt the thdesiaﬁ
Courts coult have based their decision non another gruund
namely that the desirability of preserving the exiatling
permitted use which, acnordine to the case of Clyde &

244

Co. ~v- Spcretary of Stiaste for Envircnment 7 7, is &
material considerstlen witnin the scope af Town anud
Country rlanning legislation.

The case of Dickinsan vse. The [inister uf Local
Government Jjusi yuolcd advances alep snothoey reasob
pon which appllicetlun far permission uf a subuivislon

can be refused. Tihe Sourt held that "Indeed 1f sub-



division is permitted in this instence, 1t will be
difficult to refuse it in another instance. There is
no apparent rsason why similar cases should nat occur
and 1t is likely that other cas2s with circumetances
no lesa or o mare zogent than those on which the
appellant relies will occur.'

In other words, planning permission which will
create a precedent will be refused. This 13 not the
position in Zambia where the Town and Lountry Planning

Zzﬁefueals of per-

Tribunal hag taken the Stand that
mimaion are often due tn the fear af setiing up a
nrecedent which 18 likely to embarrass the authority
demling with nther apolications of the same kind in
the same aren. There is sometimes but not always,
real subatance in thia argument., The merita of perti-
culer casges differ widely and where, apert rom
rrecedent, there are nood ressons for sallowing an
spplicent to carry ont development, the fact that

the granting of permigsion in this case may lead

to pther applications being made should not be
pccepted ms sufficient resson for refusal., It

dues not necessarily follow that those cther app-
licotione should ke grante:t, It may sometimes oo
necessary for the plenning suthority to tske the

line that whilst they will consent g.ge. to the
erection of nne or tuwo houses in a particular place,

they will not consent to more.® This was the case
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of John Pieter Liebenberg vs. The Municipal Coundtl
of Luanshya in which these remarks were mads.

The English and Zsmbian approach seems to be
wore logical in that for one subdivision not much
public services will be required yet for many sub-
divisions surely much more burden will have to be
borne by the Public Authorities. On this ground
alone the Planning Authority cen refuse an applica-
tion for permission to subdivide. The other ground
on which subdivision has been refused in Rhodesis 18
that there is no need for such divieion. In other
uords, nesd or lack of need is vital consideration
befaore the Rhodesian Planning Authority.

In the cass of thi Estate of Woods va. The
Minister of Locsl Guv.rnmcnt23 it wes held that
there is no evidence to establish that there exists
2 nead for residential plots in the area of the
Appellant's subdivision. In othar words, this case
reaffirms that application for permission to sub-
divide will be refused if it would create a precedent
and if there is no need for such a subdivislon.

The question of need has been repsatedly rajec<
ted by the Tribunsl but one would agree that the
case of Tom Sichone ve. Southern Planning Authority 2b
was decided on the question of need. Indeed in the
case of John Pieter Liebenberg ve. The Municipal
Council of Lunnsh\mzl‘n the Tribunal indicated that
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"hneed may be so overwhelming ea to justify the over-
ruling of normal town planning consideration.® It
is apparent, therefore, that even in this country
public nsed may be materisl in the grant or raefusel
of planning permission. This is so despite what

the Tribunal said in the case of P.N. Patel vs. The

25 namely that "need

Municipal Council of Livingstone
or lack of nsed is irrelevent to our consideration®
as the same Tribunal seid further that "if there is
public need for a further Bar that is for the Liquor
Licensing Board to decida not for us." It is, thers-
fore, maintained that public need is rclav-nt in
thase mattars despite what tha Tribunal may say. It
is, therefore, spparent that public nsed or lack of
such nsed influences the Planning Authority and in-
deed the Tribunal in granting or refusing planning
permission, Clyde & Co. sasea was also decided on the
basias that there uia s need for additional flats
in private sector which would relieve the public
sector since there is an acute shortage of accommodation.
Here the Court took into considerstion the wzlfare of
the community.

hen considering applications for permission to
subdivide, the planning authority should bear in mind
that the applications should be dealt with speedily
and that unless the decision is given or rafusesd
uithin 90 days of the receipt of an application, the
applicatiaon uil; be deemed to have basen approved by
the decision of the appropriate iuthurlty.z6 It has
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alsoc to consult those authoritias which it has by law

to consult namely local or township suthority if sub-
division is likely to affect adversely land in their
areas and to consult the sppropriaste highway autho-

rity or rallway authority if any development which

is to come about as a result of such subdivision

is likely to create or attract traffic. Indeed the Roads
and Road Traffic Board has to be consulted with re-

gard to siting of any likely bullding. The other

fact which attrects planning permission is develop-

mant. This will be the subject af the next Chapter.
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CHAPTER b ]

DEVELOPHENT

Dsvelopwent means the carrying out of any building,
rebuilding or othar works or oparations on or undsr
land or the making of sny materisl changes in ths use
of land or buildings but shall not include i~

(a) Changss of uss of land or buildings whars the
existing and ths proposed uses both fall with ~
in the sams greup of land or bullding usas
which may be prescribed

(b) Tha carrying out of works for ths rebullding
saintsnancs, improvement or cthar sliesratisn
of sny building being works shich affact anly
the interior of ths building aor which do not
materinlly affsct ths sxtsrnal sppesrance of
tha building.

(z) The construction of roads in an sres not
subject to s davslopmsnt plan or approved
development plen, in respact of which the
Director of Roads is ths highway authority

(d) The carrying out by a highway asutherity of
any works required for ths msintensnce or

improvemsnt of a roasd being works omrrisd
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(r

(g)

(h)

out on land within ths boundaries of s road
er rosd rasarve

Tha carrying out by any local or township
authority or sny statutory undsrtaker of
any work for the purposs of constructing,
inspeoting, repsiring or ranswing, eny
sewsrs, drains, pipes, cables, raile of
such other apparstus as may bs prescribed
The constzuction or use other than for
human habitation af sny building or the
use of sny land within ths curtilage of »
dwalling housas for any purposs incidantal
to ths snjoyment of the dwelling houss sa
such

The uss of any lend for the purpsss of

&1,

mining or agriculturs, including the crestion

and use of buildings for such mining or
agricultural purposss, but sxcluding the
siting of buildings within thrass hundred
fast from the centre lins of sny road or
proposed read

The srection of temporary buildings requirsd
in connection with any developmant for which

planning conssnt has bsen givan for a period

not sxcesding twalve menths or for such long-

er pericd as the Minister or the planning
suthority may parmit
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(1) Ths construction and maintanance of rosdways,
paths, standings and similar pavad arsas
within a holding or within any public apen
space

(J) Duvelopmsnt putside ® dsvelopment plan sres
in any of ths fallowing namsly forsst rsssrves,
protsctsd forest arsas snd gams reserves but
sxcluding the siting of buildings within
thres hundred fset from the csntre lins of
any road or propossd road

(k) Any othar opsrstion which may be prcnorihud.’

It will be epparant that Zsmbian definition of
development sxcludss mining and enginssring cpsrations
and appsars to be limitsd to building opsrstions and
changs of use which is materisl and to this sxtent it
is narrowar than the Ennlinh'dcfinittnn.! It ii also
of limited spplication since it dows not apply to Trust
Land or Lande in the Rancrvunya Except insofsr as
Regional Planning is concernsd. Becsuss the Zsmbien -
definition of davslopment is narrowsr than that of
the English Act the case of Coleshill snd District Co.
Ltde ~v~ Minister of Housing and Looal Govarnment and
Anather °® 4in so fer ms 1t relates to the removal of
embarkments, which has baen held to be enginesring ope-
rations, is not suthoritative but the decision in so fer
s it refars to the removal of blast wslla is parsuasivs

in our Court. In particular ths fallowing guotation from
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it s of grast assistsnces to cur dafinition of
building opsrations.

*I shink it is inherent in the Minister's decision
that tha oparstion of pulling down the conyrate walls
(which were sn intsgral part of ths various buildings)
would invelve structural sltarations to the buildings
and would thersfors Constitute dsvalopment within the
statutary definition® as it would sffect the sxtesnal
sppearance of the building. )

No doubt the cass of Thomas Dsvid (Portheswl)

Ltd, snd Anather -v- Penybost Rursl District cnuncll’b
which degided that 4f s davslopment consisted in the
carrying out of ths mining opsrations than svery
shoveful was s ssparats act of development which

ceuld bs subjsat to snforcemsnt Netice if carried sut
without planning permission is net of any lagal validity
in this ceuntry sincs ths word “"davelapment as used

in our Act doss not include bath snginesring or

mining oparatisn,

It is of intersst to note that Botswans, Rhodssis
(Zimbsbus) and Zembis huve similer provisions concerning
the need for plsnning permission befors subdivision of
1and is underteken, This alse is in ths Republic of
SBouth Africs. This provision is foraign to English
Planning Law. One nseds to remind onsself that thass
countriss intreduced town planning bafors they wsré
industrinlly develeped and sgriculturs was then -ﬁd is
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still sccordsd ® high position snd is regardsd as the
future mainstay of thass countriss sconomic develop-
mants. This appsars to be the reason which prompted
the legislaturs in the then Northarn Rhodesia to
provide that "The Ministaer may in any subdiviaion
order in respect of land situsted outside the arsa
of a development plan or spproved dsvelopment plan
grant parmission:

(a) Far rssidentisl purposss or purposes

ancillary thersto provided that

(1) No subdivision shall bs lass than
tuanty-five acres in axtent

(11) A condition that there shall be ne
furthar subdivision of ths sub-
division is stipulated by him in
tha appraval

(111) Tha land to be subdividad is not
gonsidared by tha Natural Ressources
Baard to bs of high agricultural
vnluu'.“

It appears to ba the same motivation that led to
ths delsgation of ths Ministar's planning pousrs to
ths Natural Rasources Board® whaze subdivision of
agricultursl land is concernsd., Ths purposs hars
was to stop the subdivision of sgrigultursl lands
into shaller pleces of land which arse too small to bs
sconoaically viabla. It is, thazefors, apparsnt that
sconomic censiderstion wsrs of parsscunt importance
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in making thess provisions,

The sams motivation can be sssn in tha English
decision whare a coampany manufacturing stesl castings
sought peraission o sxtand 1%a factory to nearly
tuice its size. The looal planning authority rejected
the spplication and rifusad to grant the planning per-
mission applied for en the basis that ths sxtension
wauld increass injury to local amenitiss and may .
sgoravats ths situstion which was alrsady bad., The -
Minister on appeal to him raverssd ths dacision of ths
Local Planning Authority and grantad permission “as
thare was ismadiates nasd fer axpansion of axisting
works to snable tha Company to mast their commitments
and satisfy important export ﬁ'ﬂ'ﬂd'o's

The first leg of the definition of development
is the word bullding. Thie definas building in the
following tarms: "Building includes any structure or
srsction and any part of a building ass defined but
doss not includs plant or machinary comprised in a
huildtng.‘,

For every daveleopment, tharsfors, one would expsot
either of ths follouing i~

(a) That there has bsen a building srected or-

rabuilding or sxtansion aade

(b) Thers has besn matarial changs in ths use

of a building ar land. In othar words,
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building used formarly for instance as @&
schogl has been converted into s shop or
such other use not the sama user gQroup as

a schnul.a

In the case of Cheshire County Council vs. Wood-
ward® 1t was held that building ss defined in the Act
as referring to any structure or erection which can be
paid to form part of & reality and changes the physical
character of the land. Once a building l1e eracted on a
plece of land the land changes in form wharsas if plant
or machinery is fixed on the land, the land does not
change, the physical character of the land remains the

s8N

Erection is defined in the Zambian Town and
Country Planning Act as meaning in relation to buildings
to include extension alteration and ra-eractinn.1ﬁ It
ias, thsrafore, apparent that whenevar there is no
physical interference wlth the land by building oper-
ations or ather operations similar to building, there
cannot be development unless thare 1is waterial change
of use of land or bullding.

In the cese of Sarah Pspenfus va. The Lussks City
‘v cnuncil8 Mre. Ssrah Papenfus had spplied to the
” Lusaka City Council for permission to use Stand 34 as
a play centre which application was refused. In this

case the queation of material change of uss was dis-
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cuased by the Town and Country Planning Tribunal,
The following extract from that decision may be of
value here 3

"No building operations were propused here; at
most what the appellant was trying to do was to make
a change in the use of Stand 348 by opening her reg-
{stered nursery there to children over the age of
seven yesrs. In our view this could not be regarded
as material change in use.”

In other unrda; for change to be matariel 1% must
be subatantial and must be of a differant user group
from the existing use. The establishwmeant of a oursery
catering for the under-sevens does not change thae use
of the buildings existing on the Stand.

However, the deciaion seems to have gona further
when it wes held that "the appellant required accor-
dingly no planning permission and her application for
plsnning permission should not have been entartained
but diemissed in limine,"

This is aurely not the right apprcach to such a
problem. The right epprompch would appear to have
treated such an application me an application for
datermination whathar planning permission uwas raqu&rad"
and ths appsllant Mrs. Pspenfus should hava been told
that in the view of the Planning Authority, no planning
permission was required. This remsoning 1s supported

by Lord Davies's decisicn in the case of Wells and
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Another -v- The Minister of Housing and Local Govermment

and Annthcrab

whare it was held that "In a planning
spplication there must ba taksn to be an implied invi-
tation to tha plenning anuthority to determine, if thay
are of that opinion, that plenning permisgsion is not
required,

The decision is important in that if a "proposad
usa® does not fall within the same use group as the
"axisting use® this in itaelf doas not constitute =
"matarial change of use®. In this case, therefors,
thare was no material chenge of use,

In the cese of Lisbenbarg vs. The Municipal
Council aof Lunnnhyn*z the Tribunal accepted that
the change of use of & building from that of a
place of worehip to residential, constituted s
material change of use since the tus uses did not
fall within the same user group and, conseguantly,
there was 8 naad for planning permission befores
such chengs would teke placs. This was hased on
the usar groups under the Planning Authority's
approved development plan. In England the position
with regard to :tha gquestion of materiel change of use
had been decidad on general principle that "changs is
material if it mattars having regard to the planning N
sontrol." In this connection the following peints may
arise @

(1) In most cases the first question to be
sskad will be whether the chenge of use
will completely alter the character of
land or bullding
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(11) Whare an existing uss is intensified, it
is necessary to ask whether sugh inten-
sification will be such that as to be
construsd ms nuisance and thus be regardsed
a material change of use of the buildings
or land

(11%) 1f the change of uss only partially alters
the charscter of the land or building, it
will bs necessary to ask whether such partisl
change is material for soss othar reason

(iv) In some casss, the snswar may depand on the
kind of land or building undar anuidur.tion.'13«

In the cass of Esst Barnett Urban District Council

1 a casg in which some

ve., British Tranaport Commission,
psrt of land bslonging to the British Transport Company uwas
used as cosl-stocking, ths other part was vacant and the
third portion consieted of buildings used mss warkshops
gnd the last portion was usad s» 8 siding. It was held on
an epplication by Vauxhsll Motars to use the land ue transit
depot and storage of soter vehicles that thars vas no
material change of use whare land wss used thraugheuilau
storage snd transit depot. The fect that coal was used
first and later oil, did not matter,

In Guildford Rurel District Council ve. Penny'> 1t
was held. that = change in use is likely toc be matarial

where it would i{nvolve substantisl burden af services
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which the local suthority will be called upon to supplye
In this cese, @& certain field was used as ® site for
sight caravans. The numbar was avantually increased to
tuenty-seven. The local planning authority served an
enforcement naotice. Tha Court of Appeal, however,

held that an incresae or intensification of use

might in some clrcumatances amount to a materiasl

changa of uae.

In the case of Birmingham Corporation va.
Ministar of Housing and Local Government and Habib
Ullah,‘s’ the applicant Hablb Ullah had purchased
tws houses which before purchase were used as @
single family residence. Ullah converted this into
a house to let in lodgings. The Court on appeal
remitted tha case back to the Minister who had
previcusly held that there had been no material
change of use since in the Court's opinion such in-
tensificetion of uee could amount to materisl chenge
depending on the fact and degree in tha case. Whare
a house formerly used by one family housed wmore than
two families the Court held that R "Pgrgons may live
separatasly under one roof witheout occupying separate
duellingBeecscasssacess The sxistence or ahsence of
sny physicel reconstruction is & relevant fasctor,
snother ie the extent to which the slleged separste
dwellings can be regarded as separate in the senge
of being self _contained and independent of ather

parts of ths ssma property”.
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No doubt the circumstances of each case have ta be
teken into sccount in arriving at s right and fair

decision.

It has besn spperent that much that would have
been devalopment has been sxcluded by Section 22(4)
of tha Town and Country Planning Act from being 8o,
Thare are ten exceptiona in tha defirition to what
constitutas duvelopment. The sxceptions are far more
numerous than are found in the English definition,
sccording to Sections 12 of the Town and Country
Planning Act 1947.
Developmant means tha carrying out of building,
snginearing, mining or other operations in, on, over
or under land, or the making of material change in
the use of any buildings or the land.
The Act, however, gives the following exceptions te-
(1) the carrying out of works for thas msintsnsnce
improvements ar other alteratlon of any
building, being unfka which affact only the
interior of the building or which do not
materially affect the external sppearsnce
of tha building
(11) the carrying out by s local highway
authority of any works required for the
maintenance or improvement of & road,

baing bhoundaries of the road
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(111) the carrying ocut by s locsl suthority or
statutory undertsker of any works for the
purpose of inspecting, repsiring or re-
newing mny sewers, mains, pipes, cable
or othar spparatus including the bresking
open of any street or other land for that
purpose

(4v) the use of any buildings or other land

within the curtilsge of s dwelling house
for any purpose incidentsl to the anjay-
mant of the dwslling house as such

(v) the use of lsnd for the purpoees of agric-

ulturs or forest snd the usae for any of
those purposes of sny building occupled
together with lsnd so used

(vi) in case of bulldings or athar land which

are usad for a purposs of any claas spec-
i1fied in an order made by the Minister,
tha usa thereof for any purposs of tha
sang clase.

It will be obvious that the excsptions hare are
fewsr than these in the Zambisn Act. It is indeed
trus to ssy that the sxception ss regsrd agriculture
is found in both curs and the British Acta.

It will have besn obvious that thers is no davelop-

ment if one changes the ingides of a building but if one
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tampars with tha outside sppearance of a bullding, there
is a likelihood of it being claased ma development un-
leas the altaration doaes not materially affsct the ex-
ternal appearance. It 1s, thersfore, nacessary that
the slteration should make the building look differant
i1 viewed from the outside for such alteration to be
material. The construction of roade, sewers, draine
and pipes and indeed the maintenance thereaf are not
development so long as they are undertaken by the
Director of Roads; Statutary undertakers, or Local

or Township Puthorlty.

It is eguslly true that the construction of a fouwl
run or pigsty would not constitute development, although
the construction of a pigsty may constitute nuisance to
neighbours or may ceuse health hazerds in wuhich case
the Local Authority may step in to stop what is indeed
contrary to Public Health Regulaetions. Mining and
Agriculture ars excluded by statute. This is intended
to booat mining and agricultural industries and svoid
delays in getting planning permiasion when the job
should be donee The ergciion of tewporary buildings
required for developmant purposes is en exception to
devalopment. The maximum period ellowed in whlch
development im» a particular cese should be commenced
and completed is twalve monthe although the Minister
or tha Planning Authority may extend such time,

Surely it will be extended if davelopmant is not
complatad within such times

‘his papsr, McClain

-
o e
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regards thie as one causs of squatter settlement, He

mpaintaing that squatter settlement srises whan the

temporary buildings permitted under the planning leg-

islution bacome permanent and new houses or huts

spring around those already erectad under limited

pcrmilnlun.17 The example he gives of bulilding con-

tractora' cemp ia surely true of Garden Compound,

Gaorge Laing and Roberts (Chawama) Compounds in Lusakae
It frequently happens that a rasidential use is

sncillary to a church uses It is equally correct to

say that residential use may becowme ancillary to commer-

cisl or industriml such ea in cases of flats built on

top of offices, and factoriss. It is mlesc possible

that sn industriel uee may be ancillary to none

industrisl uses Can it then be argued that thers i

in sach cass an industrial building which can e used as

such for any other industry. In an English case of

@. Percy Trenthan Limited vs. Bloucestershire County

Council, it was held by the Court of Appesl that the

use of buildings for housing farm equipment and machinery

by the farmer did not conatitute such ruupusttory.18

gasuming for a moment that euch use was as £t could

not be separsted from the rest of the farm house and

bulldings as a unit. The Court of Appsal took the same

stand in the case of Brazil (Concrete) Limited ve. Amsrshen

Rural District Council and the Minister of Housing and

Local Gov.rnmant.19 Where an wddition is made to a

building under a permitted development such an addition
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forms part of the original building and tekes the
character of the old building in sll respects. Such
additional room cannot be regarded ms en appropriste
planning unit.'® It sesumes tha charmcter of the
user group to which the rast of the building belongs.
The Zambian Town and Country Planning Tribunal did
not con-sider these cmsas when the sama sort of
queation arcse in the case of J.P. Liebhenberg vs.

The Municipal Council of Luanuhya.xn In this case, the
appellant John Pieter Liebenberg applied to uss what
was Pformerly s Dutch Reformed Church Bullding as a
dwelling house. On the plot there were two bulldings
gne uasd ss 8 Church for LWorship snd another used as
a caretekar's house. The caretaker's house was occu~-
pied by the Appellant as a tanant paying a menthly
rant of K60.00 and the Church was not longer used

for services. The appliceticon for s change of use
was refused, The Tribunasl held that "there were two
uses end that it no longer matters whather one use
was at one time ancillery to the other,”

This, 1t 48 submitted, is & wrong approach. Ths
Tribunal should have ascertained which was $he main
usa and which was the ancillary use, Surely in this
particular casas the use of the Btand €or Church use
was the main use and that of residential purpose was
just ancillary to the main uss. No doubt the Town and
Country Planning Tribunal made a correct finding of law
when 1t hald that the use of Church for residentisl

purposs constitutsd a mstarisl change of uss. Conse-



quently, it was & development within thea provisions
of Section 22 of Town and Country Planning Acte

The quastion of what constitutes "ourtilage of
dwelling house" has been the subject of Court decision
in the United Kingdom. In & Scottish cesz of Sincleir-

21 it wes

Lockhart's Trustees vs, Central Land Board
held thet "the ground which is used for comfortable
enjoyment of a house or other bullding may be regarded
in law as being within the curtilage of that house ar
building and treated thereby aa an integral part of the
pame. It is snough that it serves the purposes of the
house of building in same necessary or reasonsbly usee
ful way,"”

In the cese of Pilbrow vs. 5t. Lecnard Shorsditch
ertryzz 1t was held by the Court of Appeal that "tha
question depends upon the construction of Section 250.
1 do not think that the words of that Section (l.s.
premises within the same curtilage) are to be can-
strued with regard to considerations derivad from Con-
veyancing Law, but on consideration relating to the
mode of building the object with which buildings have
been erscted and the mannar with which they have bean
usad."”

The British Miniaster has determined that a gaerdan
was within thes curtilage of a dwaliing house although
the two were sgparated by & nnad.zz This should be

comparad with @ Rhodesian case of Kennedy ve. The

Minister of Local Government whare the eppellant  had

O
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applisd to subdivide s plot which was sspsratsd from
tha rest of the farm by & public road which was
refused on ths basis that such subdivision would not
form an independent sconomic unit., This esems to be
the same consideration which prompted the British
Miniatar to regard a garden aeparated from the house
by the road as the gerden was reasonably necessary fos
the canfortable enjoyment of the house.

There is no douot that the Zembian Tribunal will
treat these English suthorities on "curtilage® with
respect, they are very persuasive indeaed. It needs
to be stressed that when considering tae authority of
English ceses one must alwaye bear in mind that the
provieions of Section 12 and 13 of the English Toun
and Country Planning Act 1362 are not on pari meteria
with those of Section 22 of our Town and Country Plen-

ning Acte

PRINCIPLES ON WHICH PLANNING PERMISSION MAY BE GRANTED
DR_REFUSED

Qur scurces as to the principles governing the
grant and refusal of planning permissiocn cen be found
in severml English text book written by Lawyers in
England, ceses decided in thﬁ United Kingdom, our owh

cases and the provisions of our Planning Act,

DESIGN

Design of buildings is ons of the matters that



have to be considered by the Planning Authurty end
Tribunnlz“ on Appesl in determining whether to refuse
or grent permission, DOesign which is ugly may be
refusad especiaslly if it ia not proportional, but the
deaign of a building should not ba refused simply he-
cause it is new and diffecrent from others; doing so
would thwart initiative. It is normally necessary that
refusal of design should be supported by advice aof an
architect,

Objections to dasign is always made where the
proposed building is to be surrounded by clder build-
ings of architectural maerit, It is debatable whathsr
the Zambimn Planning Authority or Planning Tribunal,
should refuse an application on thia ground, Yo do eo
would run contrary to the declared Government policy
of intagrated davalupmnnt.zs In other words, high
density housss should he freely built side by side
with low density houses. This 1is in accordance Qith
Zawbimn declared policy of a classless soclety. In
other words, houses of vary simple design like the
snes found in shanty compounds should be allowed to
spring up in such exclusive areas as Kabulonges and
Sunningdale. The queation of surroundings should not
at all come into the picture. Shouw plece houses
should be surrounded by badly designed housss in
order to sppease the masses. HoClain quotes from a
Government Circular to Local Authorities tha following

"You sre sware that all our towns still bear tha ugly

8.
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{mprint of colonial segregated housing, low density
housing in gardén siting contrats unhappily with
monotonous rows of high density housing. The Govern=-
ment has, therefore, decided to promaote the crsation
of integrated naighbourheed, in which our people with-
out distinction would enjoy similar smenities and
gervices®. Unfortunately, there is 14ttle evidence
that integration has begun to be implemented except
for Habwata.zﬁ With the present approved development
plans, it is difficult to ses how it would he done
without contravening the provisions of spproved
development plans unless 1t ig done on the basis that
sll residential areas are zoned as such and nat "louw®,
*maedium® and "high®. 5o long asthe overall residentiel
density of theypiinnld area is not exceeded mny type

of house may be erected.

AMENRITY

S

By amenity is understood pleasantnesa o?r plensant

surroundings. It is true that amenity is the primary
considerstion in all applicatlons far planning per-
mission. Developmants which would injure the local
amanity are to be svoided. This is one of the factors
which militates agasinst integrated devslopment. In

the Rhodesian case of Vacuum 0il Company va. Bulauwayo
City Council?? the Appellant applied for permission for
petrol filing station rights on his Stand in Bulswayoe.
The Respondant refused the application., On Appeal the
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Court hald that the residential character of a neighhoure
hood was in itself an amenity, and use which is intrine
sically incongrucus and not in keeping with the neigh-
bourhood's essentiml character may be prohibited an that
ground irrespective of the impact which use may make
upon the senses. In the same manner when considering
the question of a day hursery, the fact that there may
he 8 lot of noiee ceused to the neighbouring houses in

a residential suburb may be ane of the grounds on which
planning permisaion may be refused. In the case of
Malin vs. The Municipal Council of Ndols ﬁnd anothar

)28

(as 1t was then the Appellant Mrs. Malin applied to

the Respoadent to change use of Plot Number 1136 Ndola - *
from that of residential to that of day nursery. This
change of use was material and, conseguently, constite
uted development within the meaning of Section 22 af

the Town and Country Planning Act. The Respondent
refused to grant the Appellant planning permission.

On mppeal to the Tribunsl, it was held that the

premiges were unsuitable for the establishment of a

day nursery school and that such davelopment would be
detrimental to the amaniflaa of the area. Undoubtedly,

a parson who erected 8 house in anuh} good class residens
tial area would expect privacy and QQiet of such ares,

A Day Nurseary School by its nature would constitute =

nuissnce because of noise emanating from the children

at that school.



The Second Boheduls to Town and Countyy Planning
Agt desls with tha guestion of Antnltv.zs In conside-
ring tha gusstion of smsnitiss such satters as ressr-

T

vations of land for parks snd recrestion grounds or sther

open spacs whther public or private has %o be tekan
into sccount, Thas following are provided for in the
Act 1~
(a) Provision for the pressrvation of views
(b) Places and festuras of natursl basuty and
intarest
(c) 0ld buildings of special architsctural
significance should bs retsined
(d) Dspositing or dispossl of old vehicles or
waste materianls
(e) Ths pollution of watasr and such matters
have to ba taken into account

JBRAFFIC AND ACCESS

The suitability of access and sny traffic hazards
which may rasult from tha development is 8 relsvant
consideration., In Zsmbia this has besn considared
whare public bars snd petrel ssrvics stations are con-
clrnud.’n Mars ths question of provision of parking
spaces, problems of likslihsed of inorsmsing the
already frightening number of traffic scoclidsnts have
axarcised ths minds of both the Planning Authoritiss
and the Yown snd Country Planning Tribunal. I is,
thurefors, apparsnt that any dsvelopmant that is likely
to0 csuss an sccess problem or that is likely to causs s
traffic hazard will bs refused. This is tha resson be-



hind the provision in ths Roads and Road Traffic
(Amgndment) RAct 1976 which requirss spesific approval
by the Roads and Road Traffic Bosxd for siting of public
houses and dwelling housas propossd to ba srscted naar
the main roada. This provision is in addition to the
provisions of Regulation 9(1) of Town and Country
Planning Developmsnt Order Regulstions. In the cass
of Caltex 011 Zawmbim Limited ve. The City Council of
Lul.ku" the Appellant's spplication uas refussd by
the Respondent on the ground that to parmit such
development would rssult in excsssive congestion of
traffic,

The Pianning Tribunal consluded that thers wers
tun types of traffic prlbluu.‘nannlv e parking problem
and @ traffic flow probleme It hald that ths sstab-
listaent of Petrol Filling and Bervics Station would
not create any mors parking problems than would be
oreated by any other paermitiad development. The
Planning Tribunal relunctantly dismissed ths sppesl
becsuse of traffic-flow problamae In thes cass of
S8ichone ve. The Boutharn Planning Authcrtty." the
question of traffic hazard was advanced by the res-
pondant, The Flanning Tribunal rejected this argument
a8 it was not supperted by svidance of traffic stat-
istics, accident and the like. In other words, thers
was no svidencs an which an option could bs bassd.



Finally, ths lsabian Provisions make 1t mendatory
on the planning authority when considering spplications
fur davelopmsnt to have regard to the development plan
snd to sny other materisl canaidcrntiau..’z dhat cone-
stitutes « development plan is lasid down in Ssction 2
of ths Town and Country Planning Act whersin both an
spproved develcpment plsn and @ developmgnt plan are
definsd, namsly that an approved devslopment plan msans
s devalopment plan and any angndment or modification
thereaf approved by ths Minister under Sesction 17.
Ssction 17 lays down ths procedurs whersbhy a duvelopuent
plan may bs sppreved by the Minister of Local Bovermment
snd Housinge

Development plan is defined us 8 development plen
and smendment oy modification thersof crdered, pre-
pared or in the course of preparation in accordsncs
with the provisions of ths Act, When sithar the
Planning Ausharity or the Touwn and Coyntry Planning
Tribunsl is considaring an application or sppeal for
planning permission ths provisions of the spproved
devalopment plan or development plans have to be
taksn into sccount. In other wards, the zoming or
ressrvation of the piscs of land and that of uﬁjuining
jand has to be taksn into sccount. In fact, ths cass
of Malin vs. The Municipsl Council of Ndols was decided
prascissly on this .peint, Tha Tribunal had this to say
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sbout this matter

"The Arss in which ths prewmises are situated
being ons zonsd undsr ths Ndola Approved Devalopment
Plan for Dstached housss, 1is one which can be riu-an*
sbly regardsd as s good class residential arse, and
any ons building s duslling house on a plot in that
areas might ressonably sxpsct the privacy and quist of

such an arsa.*

The phrase “any othar materisl considsrations * is
not defined by the Act. One will tand to think that
such considerations tc be materisl must be rslsvant to
the puzpsses of planning. In ths cass of Dasl vs. The
City Council of Lusaka®> the Planning Tribunal hald
that urgent naed might override other planning canside~-
rutions. By implicstion urgent public newd is ons of
the matarisl considsration the planning authority has
%o taks in scoount. Indesd the casa of S8ichone vs.

Ths Boutharn Planning Authority slthough not sxpressly
stated was decided on the gusetion of public nasd for
tha bar since the Tribunal held that “sven if the

rirst tavarnas srs in operation in two months'! time, it
sssma t0 us that ths facilitiss in the srea will still

be wesfully insdegquate.® Ths naturs of propossd develep-
mant is slsc ons of tha mattars that should bs tsken

inta sccount. Mo doubt it is ans af the ressons on
which Lisbanbarg's cass was dscided; tha contrast was
sthat bestwssn ths Church and s duslling houss. Surely
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s dwelling houss would not interfars sith such plsces

for rsligious sssembly. If, for instance, the Bar uas

the propossd changs of use a different decieion would
undeubtedly have resulted. In Britain it hes bgen hald

that the cost of dsvaloping ths site was not to be regarded
as natsrisl conutdnrnttuu”g in the gquestion of an appli-
cetion for developing of mu sita for housing but the desi-
rability of retaining the existing permitted dnwulupnnnt”‘
has basn hald to be a matarisl consideration whan a planning

application is being considerede

TYPES OF FLANNING PERMISSION

Planning permission may be grantad in any of ths

following ways $-

(i) Permission may bs granted by tha Minister
in an Order providing for carisin spacified

developments and/or uubdlwiutnn¢,“

(1) Pernission may be grantad an an spplication
submitted to the Miniater in those cases in
which his powers have not besn delegated to '
tha Planning Authorities

(11%) Permission nmay bs granted by the Minister

on refarred -ppliaationsss

(1v) Permission may be grented by the Flaunning
Authority on an spplicstion submitted to tt’a

(v) Pesmission may ba grented by defsult af the

Plenning Authoritye>’
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In desling with sn spplication far a planning per-
mission "the Minister or the Plenning Authority msy grant
permission eithsr unconditionally or subject toc such con-
ditione as he thinkas fit or refuse pcxulunlnn."a Per-
wmission cen be granted feor the retsntion of a develop-
ment or subdivision carried sut without parmission.

It would sppear that the wards “as he thinks fit*
gives sbsoluts discretion to the Minister or the Plan-
ning Autherity. In the cass of Associsted Provinciasl
Picture ‘Houses Limited vs, Wadnesdey CUrpuratlnn39
Lord Graens M.R. had this %o say "They(Courts) can
only intsrfers with an sct of the sxscutive suthority
if 4t is shown that ths authority has contrevened ths
lawe. UWhen discration of this kind is granted the lew
recagnises certain principles on which that discretion
must be sxarcised, but within the four corners of thoss
principles, in wy opinion, is abhsolute one snd cannot
be questioned in a Court of Law."

Prof. Mudn“o regards this statsment us laying
down a principle that Courts should nat be ussd as
Courts of Appesl to reviasw the merite of sdministrative
decision, This is tha viaw that ths Zambian Courts
have taken in, thass untttrt.“‘

It is, howsver, to ba ssen that tha following
words limit to some extent the disarstiomary powers
of the Minister and the Planning Authority nemely
that "in desling with any such application the Ministsr

or ssid Planning Authority shall hngnrwetaiﬂﬁio the
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provisions of the developmsnt plan or spproved develop-
nent plang, if any, so far ss matsriasl thereto and to

any othar material consideration,*

Tha English Courts have taken s viaw “that the
principles to be applied ars not I think in doubt,
Although the planning suthoritiss are given vary wide
posars to impose such conditions as they think fis,
navarthaleas the lew says that ths conditions to be
valid must fairly snd ressonably rslate ta ths per-
mitted devalopmant. The planning authoritiss sre not
at liberty to use thelir pouars fnr"uXturint obhjeats,
howsver desirable that object may sesm to be in the
public 1nt¢rc-t."z

This same reassoning uas confirmed in ths cess
of Pawcett Properties Limited va, Buckingham County
Gauncil“z' whare the Court had this to say "I have
arrived, thersfors, at the conclusion that this clsuss
is ultras virss as not fairly and rsasonshly relating
to any locsl planning considsrations.* This decisien
wes raversad hy the Houss of Lﬂ:dt“zc wha held that
ths canditions which had bsen impoasd wers not ultrs
vires but nonsthsless the principle that "ths conditions
to be valid must be fairly and reescnably related to
permittad dsvelopment” was resaffirmed.

The mors resent csas of Kingston upon Themes Royal
London Sorsugh Council -ve Sgcretary of State for
Environmant asnd Annthnr‘zﬂ

following manner "thas tuo principal rsstrictions which

confirmed thase casas in the
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have basn placed on thoss words ars first that the
gondition is invelid ss being contrary to law unless
i1t i resmsonably relsted to the development in the
planning parmission which has been grantad. It sust
not be used for en ultsrior purpose and must in the
well known words of Lord Denning®feirly snd reasonably®
relate to the parmitisd davaloprent.

The Second restriction on thoss words which the
Courts haves adaptad in recent ysars is that a condition
which is so clearly unreasonable that no rassonable
planning suthority could have imposed may bae regsrded
a8 ultra virss."

The Zsmbian Town and Country Planning Tribunal
hes time and again said that refussl of mn spplication
should only be "based on legitimate planning objectiona®,.
In the sams mannsr it has rapestedly selid that the
incidence of compatition ia not o matter which the
plsnning authority should teks into Gﬂﬂlldltltlﬂﬂu“zh
In fact, in giving ressons for its declsian in this
cass, ths Tribunal rejected suggeatad conditions as
being not relatad to planning lew. In the case of
8.M. Patal vs. Ths City Council of Lussks®? the
Tribunal held that *It was not for the Planning
Authority ts decide whsshar or not a public houss
should or should not sall opague beer for that is the
mattar for the suthority or suthorities concerned
with the grenting of Liquar Licence or permiaesion
undar Native Besr Ozdinance eessscscse 48 not in our

viseu s propar plenning consideration.” After



guoting from the cases of Pyx Grantite Company vs.
The Minister of Housing and Local Governmant end
fawcett Properties Limited vs. Buckingham County
Council in ths cass of Totasl 041 Products (Rhodesia)
(Pvt) Limited vs. Municipel Council of Livingstons®®
the Tribunal had this to ssy. "Ths condition

which ths respondent Council is sessking to imposs
has the affect of msking planning permission cone-
tingent upon dus sxscution of what is really &
callgtaral project which does not itsslf require sny
psrwission for its implementation, It seems to us
that the Respondent Council are sttespting to use
their powsrs for sn ulterior object namely to snsure
that flats are srected on part of this site and this
is not, in our view, & lsgitimate exercise of their
powers or discrestion®.

It is, tharsfora, obvious that in Zambia the
Planning Authoritiss should look at ths provisions of
the Sscond and Third Schedulss to the Town and Country
Planning Act to sas what conditions can be properly
imposed. Planning Authorities cannot be pemitted to
use their powsrs under the Act for ths purposss of
other Acts unrslated to Planning Act, Conditions to
be imposed by either the Minister in an order made for
such purposes and under referred applications or the
Planning Authority to be valid should "falrly and
ressonably bs related to the objects of planning law."

It is perfectly legitimats for the planning
autherity to grant a temporary planning permission.

69.
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In other words, parmission limited as to time in @
valid permission granted conditionally. This uas the
type of condition grantsd in the case of Sichons ve.
Southern Planning Authnrity“’ and that of 8.M. Patel
ve. The City Council of Luuaka“? Unless » pareission
is of s temporary naturs, 1t remains attached to the bul-
lding or land, but the developsr can gurrsnder the
planning permission and the Planning Authority can accept
such surrsnder unleas there are very cogent spacisl
raason to refusa such surrender that is the ratilo
dacidendi in Levan -v- Collier“e’

This would lead to the guestion whather or not
sgquatter compounds whiah started as lsbour camps for
the lsbour force of the conirautor’ whilst undertaking
a permitted development should be treated as permitted
developments, namely that the houses and huts in thoss
compounds should be regerded se permitted developeants
within the meaning of the Act. It will have been
gbviously clear that such squatter settlements have
contravened tha conditions under which planning per-
miesion was desmed to have been granted. For such squat-
ter compounds $c-aven he considersd as "permitted
development® to-day the housing would have to bs srected
on the site of ths building enjoying a valid plenning
pernission and in ths course of cnnntructiun.“s
*Squatter® development ss such as permitted sdminie-
tratively but completely illesgally. In othar words,

the continued sxistenca of such onttlnmentl violates the
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planning l1sw sand such settlementa should strictly
have besn or be damglished, Thare have besn various
factors which lsd to these sgquatter settlemants
ramaining as such without being demolished, and the
subject will be dealt with in ancther Chapter, For
the tims being, 1t is rllevnnf to say that they are
gexisting withiut the lau. There is s frequent rafaer-
ence in some writings in this Country that the erec-
tion of squatter settlements or villages without
appropriste planning permission is permitted by
traditional usage i.2. by what is ususlly celled
customary law.

Whegther that is trus for some arsas such as the
Northern Province whare Chitemens system obtains can-
not be regarded as trus for every part of the counteye
In Western Pravinca for example, where the land tenure
approximates tha English system, except that lessehold
tgnure is unknown, persona cannot settls wherevar thay
want ts unless thay bath phtain prior permissisn of et
least tha arsas (Silalc) Chief (Induna) before = swttle-
ment can bs sllowesd. Even after settlement has been
approved, sites for residentisl houses have in each
cass to bs allocated by the Village Headwman, Besides
residentinl sites, sitss for play grounds, burisl,
arsble and grazing purposses have to bs sllocated by
such s Hesdman. In the Colonial days the Barotse
Litungs had, in conjunction with the Barotse National
Council, ordersd that houses built had to he of certain
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dimensions depsnding on whethsr tha parson srscting
such a house was & man or & single woman. In othar
words, ths customary lew dictatsd the tarms on which
settlements gould be erscted. Invarisbly new ssttle-
ments had to be confirmed by tha District (Saniar)
Chief or the Litunges himself. It is, tharefors, not
correct to say that in every part of Zambia, people
can erect houses or ;stabliah new villages as and when
they so dasirsd. There are various customary laus

regulasting such cttéblinhmuntn.

PERMISSION WITH DEFECTIVE COMDITIONS

Eince permission can be grented subjsct ta such
conditions as the Minister or the Planning Authority
deems fit. It 18 quite obvious that for a condition
to be valid it should only relate to psrmitted devalop-
mens and that an approved development plan may have
such provisions as conflict with the provisions of the
Town and Country Pldnnzng Agt especially those Schemas
which ars deemad to have basn approvad within the Act
but which wers made before the Act was promulgated
under the former lsgislations, such conditions and
provisions will not be velid. The quaation ia what
happens to the planning psrmission subject to s defsce
tive condition if for instance the Court or Planning
Tribunal holds that the condition imposed is nat a
proper planning condition, Should the permission
stand without such condition or should the psrmissiaon
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fall with . such condition, In the case of Pyx
Granite Compsny Limited vs, Ministry of Housing and
Local Governmant and unothtr“g it was held that
*nermission given has besn subject to those conditiona
and nonconstant but that no persmission would hsve
been given at all if the conditions hed not been
sttached. The consagquence would be that if any of
the conditions imposed wers held to be bad as imposed
without jurisdiction, permission would faull with it."
Thera is no doubt that the Judge wes concarnsd
with conditions as thers imposed. It would not be
right and proper to regard this statement se the
general principls of les. It 18 far wider a stete-
ment to be so regarded. It must, however, be noted
that these remarks were obiter dictum and were not
the retic decidendi. This far-reaching statement of
law was adopted in the case of Hall va. Sharesham
Urban District Cnuncil.sa The better visw of lauw
i that for planning permission to fall with dufsuf’
tive condition imposad in it, the condition should
be fundsmental. This view has been confirmed by a
recent case of R -v- London Borough of Hillingtuﬂ ax

51» whare the Local Plamning

parte Royco Homes Ltd.
Authority hesd grented planning permission subject
to four conditions some of which were bad conditions.
The Court held that ® condition t?‘t went beyond

anything that Parlimment could have intanded wes une
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reasonable and that where conditions which were not ultrs
vires could not be savered from other condltions whan

they are sll intended for e single purposs and such
conditions sre so fundamental then sll the conditions

are scocordingly voide This correst approsch was that
expresssd in the case of Kingsway Investmsnis (Kent)
Limited va, Kent County Coun01151 whare it was hald

that "to consider whether the conditions (ess %o tha

root of the permission in other words would planning
suthority have granted permission without the cone

ditions in gusstion.” The nature of ths condition

{tgelf has to be carsfully considersd to sas 47 1t

relates to the development iteelf. It is, therafore, .
possible for the condition to be struck out by Court

or Tribunal leaving permission to stand without such
conditiocn. In soma, cases howaver, whers conditians
imposed are fundamental to the planning parsiesion,
planning parmissions gennot be allowsd to stand withe

out those conditions. In such circumstances, striking
put the canditions annuls the permission granted.

The case of Hant cqyngry Council -v- Kingsuay Invastments
(Kent) Linitad.51b {s slao of intersst in that cass Lord Guast
had this to ssy "It seems to ma that planning paraission
ias entira, If = condition as to its grant fiies off swing
to ite invalidity the whole planning permission nuat

go, snd 4t is impossible %o ssparate the putline par-
mission without the time 1imit from the grant. The goed
part is so {naxtocably mixed up with the bad that the
whole must go.* Each case will, thersfore, depend on

1ts particular fscts. §c hard snd fust rulss can be laid
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down. No doubt, although we have no decided cese
in Zambis, one will tend to believe that Zambian
Courts and indeed Planning Tribunel, will follow
English authorities.

NATURE OF DIRECTIVE THAT THE MINISTER CAN GIVE TO
PLANNING AUTHORITIES

By Section 26(1) the Minister is ampowersd to

give directions as to applicaticns to be referred

to him by the Planning Authoritiss. Thers appesrs

to be, and thers srs usually, two ways in which the
Minister may give dirsctives to the Planning Authorityi-

(a) By statutody instrument, the Minlster nay
make resgulations for carrying out the
purposss of the Town and Country Planning
Ant.sz The guestion of tha validity of
such statutory instrument depends now on
whether or not the procedure adoptad by the
Minister mccords with the provisions of the
Coanstitution of Zembiam and also of the
provisions of she Interpratation Act.
Unless a statutory instrument is velidly
snacted sny purported action thergunder is
invalid. The guestion of virss of the
Statutory Instrument wuwas teken up in the
case of Feliya Kachasu vs. The Attorney-
unn323153 and 1t 19 possible that the quastion
validity would be similarily decided.
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(b) BY CIRCULARS: The Minister may glve
directives to the Planning Authority by
circulars. The guestion of the legality
of circulasrs has arissn in English Courtse
Are those circulars subordinate legle-
lation, ars they mare adminiatrative
tnetructions and 1f they are not, what is
thelr legelity or otherwise 7

In the case of Blackpool Corporatiaon ve. Louktrsu

Lord Scatt L.J. had this to say about circulars; “of
guch secondary or sub delegated legislation as I csll
it for clarity, neither the general public, of which
the defendant in this case is typical, nor the legal
adviger of an affected mamber of the public, houaver
directly he may be, ha has any source of information
sbout his rights to which hs can turn as of right and
automsticelly.”

This wss particularly true in the cese of
fSusnamfumu Phirli va. The City Council of Lusska where
although the Appellant's Advocate was sware of the
fact that no planning permission for squatter compound
public houses was required he ocould not touch on the
precise circular. This resulted in the Tribunsl saying
in effect that sll structures erected 1in squatterts
compounds are there in contravention of the Town and

Country Planning Act and that the fact that sll bulldings



are srected there 1llegelly the Appellent could not
rely on the existence of such illegaslly erected
atructures for his case. In other words, "neither
two wrongs nor one hundred wrongs make right.*
Surely Planning Authoritiss which sllow ssveral
persons %o arsct housas,shops and bars in certain
areas without planning permission cannot ba hsard
to say that one person out of the several persons
should be requirad to get planning permission and to
comply strictly with the provisians of planning lawe
This will ba tantamount to denying such a person a
right of being treated without discrimination on any
ground whatsosver, The Tribunal even in this cass
concedsd that "indeed it appesrs that in thu sresa the
semblance of planning control has broken down.®

In yet anather English case of Patchett vs.

Llahuuss

s Circular was castigated in the following
manner -

*At lemst four times cursed, Firet, .it has sesn
neither Houss of Parlisment; sescondly, it iu unpube-
lished and is ineccessible even to those whoss vale
uable rights of property may be affected; thiidly.
it is a jumble of provisions, legislative, administrative
or directive in cheracter and sometimes difficult to
disentengle one from the other; and fourthly, it s

exprassed not in the precises language of an Aot of

Parliisment,”
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Undoubtsdly it makes ths position of circulars
veary uncertain. Are they sdministrative instructions
without legal validity or ars thay only diractives to
the Planning Authorities or are thay legislative.
Indeed, even Judges are not agresd on the precise
nature of what the circulars are. In Englend, there-
fore, the nature of circulars is uncertain,

In Zambia, however, the pruviaéona of both the
Constitution and those of the Interpratation Act
leave no doubt ms to tha nature of circulars, they
are not statutory instruments i.e. they are not sube
ordinate legislation., A statutory 1nutruuan§ teken
effect only after it has been published in the Gazettis.
Since Ministerisl circulsrs are neither published nor
laid befora Parliament they sre not statutory instru-
ments, consequently, they have no legal validity what-
soever. In our law, the publication is not only direc~
tive as it is in Indim, end the United Kingdom, but
wandatory provision of the Canstitution which heve to
be complied with,

Nsither the Planning Authority nor the applicant
gould rely on the provisions of the Circulars. &Even
Af the Minister directs a Planning Authority by a
circular to rafer epplications for certain typss of
developments or subdivisions to him if no raference

%0 him is made by the Planning Authority this will not
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invelidats the parmission ao grantad. If the Minister
wishes to give s legally binding dirsctive, it would
bs better to do so by a stetutory instrument, If this
{s not donae and the Plenning Authority, either by
error or wilful act, fall or neglect to refer such
applications to the Minister but grant permisslion it~
salf, permission so granted by tha Planning Authority
would cartainly be proper and validly granted. Ir
such permission is revoked the applicants can recover
costa resulting from abortive development. Thae ques-
tion which remainsg to be considered 1s whether or not
permission so granted if revokad befpore any expan-
diture is undartsken, the would-be developer would be
gntitled to compenaation pursuant to the provisions

of the Act.

COMPENSATION FOR REFUSAL OR CONDITIONAL GRANT oF
PLANNING : PERMISSION

The Town and Country Planning Act makes prov-
isions under Section 34 for payment of compensation
in the following cinsa $-

(a) Whers planning permisaion ie refused

(b) Where planning permission is grented

sub ject to conditions -

(c) Whera planning permission is revoked or

conditions are atfached to planning per-

mission already given,
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The most important provisions are contained in
Section 35 of tha Act. It provides that t-

(8) If it is shown that ms the rasult of tha
refussl t6 grant permission ar tha granting
of permission, subject to conditions, the
value of intarsat of any parson in thu
relevant land is less than it would hava
besn if permission has basn granted or if
1t had been granted without permission then
compensation is payable.

If en order is made resguiring the use of the

isnd to be discontinued or impoeing conditions for

the continued use of such land or requiring eny
building or work on any land to be sltered or rempved,
then compensation is payesble. If it is shown that any
person has suffered damnage ai a rasult of the order by
depraciation of any interest in the land to which he
{g entitled or is being disturbed in his enjoyment of
the land then in that case he is sntitled to interest,

Since the psssing of the Land (Conversion of Titles)

Act 1975, land in Zambia has ceased to have value.
Only unexhsusted improvemants on the land have valu@e
In othar words, fences, buildings, borsholes and dams
far instance, have value but undeveloped land has no
value. From thia, it would appsar that thase prov<
1sions of the Town and Country Act have been repesled

by this 1975 Act insofar as no interest in lgnd a8
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such would depreciamte in value which does not exist.
This is an anomaly in our law which does not sccord
with commarcial facta. Surely s commarcial eite in
the City Centre is mare valuable than s commercial
gite in the rural area, since potential customers
are more in town centre than in tural arsa. The lau,
however, says the land has no value so it does not
have value.

One will only concede that compensation is still
payable whare the plhnning authority requires any
person to remove or make slterationas to his bulldings
whers such buildings enjoy & valid plsnning parmission
or are deemed to enjoy such a permission. In the
firat place, putting up & building costs money and
removing it costs money still. In this cese, compen-
aatidn is psysble for abortive expenses. This ls
surasly the same where alteration of the bullding, if
done under the Town and Country Planning Act, is dong.
Expenses 8o incurred need to be reimbursed by the
Planning Authority. The expenses are incurred at thelr
axpense and indeed should be recouped from them.

There eppears to be no compensation payable undar
these provisions for the diuéuntinuance of use sinca
the bullding s8till stands glthough it cannot be used
for the new purpose without adaptation. OUne would
think that for costs incurred in making the necessary
glterations to suit the new use, one needs companastion.

Thare is s possibility for Government trying to
subvert thase provisions by regquiring such aldevation
under the Public Health Bullding Regulations where no
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provisions for compensation are payable. The diff-
jculty will be that under such regulaetions, there e
nop provision for discontinuance of use. If for
tnstence, the house is declared as unfit for human
habitation, the ouner of such a ;nuse can make the
necessary repalrs to bring it to the standard of be-
ing fit for human habitetion. Once it is 1n such
condition, the Local Authority cannot stop the
pccupier from using it es & dwelling house. IFf,
for instance, the Local Authority which is a Flanning
Authority, requires the house which is being used as
a Day Nursery to cemse from being so used, it must
act as a Planning Authority if it wishes for in-
stance such a building to be used as a reslidential
houge only.

The case of Westminister Bank Ltde -v- Minister aof

Housing and Local Gnvernment56

is an suthority for
the proposition that where there is multiplicity of
legislative controls the Authority can use any of

them even if the other involves the payment of compene
sation unless there are "speciml circumstances which

make it unressonable or an abuse of power to use one

of those methods.®
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CHAPTER &

THE ENFORCEMENT OF PLANNING CONTROL

There are three sets of circumstences in which
planning law can be enforced. The firet relates to

the revocstion of permission slready granted, If7 it

appears to the Minister or the Planning Authority

that planning permission should not have bgen grantid

or that permission would only have been granted sube

ject to certain conditions, then the Planning Authority
can revoke such permission or ettach conditions to the
continued use of the land or building. This specific
provision has been made in order to maintain the prin-
ciple of good planning.

(1) It must, however, be noted that the power to
revoke or modify planning permission to develop
or subdivide land can only be done if
(a) tha carrying out of the building or other

operations have not been completed
(L) if the permission relates to change of uge
at the time before such change has taken

place.

The question of whether or not compensation is
pasysble for asuch revocation or modification of planning

paermission has been dealt within the previous Chaptiar of



this work. Ths rsvacation ar wmodificstion of planning
psrmission for carrying out of building or cther
opsrations shall not affect such cpazations as has
besn slresdy carrisd out.

8y Bection 18 of Town and Country Planning Act at
least once in svary Pive ysars after ths date on which
a development plan for s particular ares uas spproved
by the Minister, the Planning Autharity, shall be
obliged to carry out fresh survay af tha arss as may
be prescribed snd shall submit @ report and survey of
such area togsthar with such alterstions, additions
and substitutions to the approved plan as it would
sppesr to the Planning Authority nscessary. |

This provision: is not exclusive sincs the Planning
Authority may from time to time submit to the Minister
proposals for the revocation or modification of the
spproved davelopment plan as may sppsar to the;, planning
suthority sxpesdient. The purposs of this ssction s %0
maintain good planning as in the previcus case of revo-
cation or modification of planning paermisaion. The
question is what is the result of default in making
this gquinguennial review of duvslopment plan, The
qusstisn hué besn ruised befors the Town and Country
Planning Tribunal but it was laf$ open. It 1:; how
sver, submitted that ths provision is marsly directivs
and not mandatary. In which case defsult of sush
survey does not make approved davslopment plan invalid,

8he



It is, howsver, considersd better to have this quin-
gquennisl review so ss to kesp sbrssst with the prin-
uiplo’ of goad planning.

J¢ the Planning Authorisies feil to carry out
their duty ths Ministar has gsneral powers of making
regulstions for carrying out the Act into sffaect. It
is submittad that Ssction 53 of tha Act is so widely
deawn as to incorporats what is termad in English
Planning Legislation "dsfsult powsrs" whersby the
Minister may carry out the dutiss of Planning Autho-
rities which defsult in their functions. In athar
wards, thas Miniater can sppaint Town Planners te
undertake the raview of spproved development pllni
and meking such revocation or modificatidn ss msay
appear NECESSAry. |

Pursuant to Ssction 7(1) of tha English Town and
Country Plenning Act 1962 if ths Local Planning
Authority fail to prepars snd submit to the Hinister
for his spproval a development plan or amsnduents o
an spproved devslopment plsn, the Minister may him-
self taks appropriats acticn to maks a davelopment
plan or requsst nther Loosl Planning Authority to do
so. In this cass, it would be in order for the
Minister of Housing and Local Goverrmant by statutory
instrument to require Southarn Planning Authority to
carry out a naw survey of sither Lusska City Council
planning ares snd/or its additions or that of Living-

85,
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stone Municipsl Council planning arsa and submit &
repart of such survey to the Miniater for his |
spproval.

Ths third mathod of planning centrol is by en-
forcemant, notics. Thess ars ths far-reaching prove
1sions of ths Town and Country Planning Act. If
devslopmant or subdivision is cerried cut without the
nscsssary planning psrmbssion or if the condition
under which permission uas granted has not baen complied
with, then the Planning Authority cen ssrve sn snforce-
ment notice on the culprit calling upon him to demolieh -
sush building or other operation carried out without the
noclnsjry¢ planning permission. Such notices wers sarvad
by ths Lusaka City Council on persaons {nvolved in the cases
of Buanamfumu Phiri ve. City Council of Lusaks snd Cullen
Nashunds vs. The City Council of Lussks, Thare are
seversl cases such as that of Bendela vs. Northarn
Planning Authnrltv’ where snforcemant noticss were served.
The lsgsl issus which was reissd by the cass of Bendela
vss Northern Planning Autharity was whdher grant of
permission express or otherwise by the official employed
by the Planning Autharity binds that Authority, The
visw held by thas Tribunal is that the Planning Authority
can by itself exsrciss the power tn‘grlnt or rafuse
planning pemmission., It doubtsd whather the Committas

b

of the Plesnning Authority has powsr on the principls

that delegatus non patest delagare.

o
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This sssms to ba s sound principle of law. In
England in ths cass of Southarn-on-Ssa Corporation ve.
Hodgsan® 1% wes hald that the fact thet the borough
snginesr had told & prospective develaper that par-
mission was not required did net prevant the suthority
from ssrving sn enforcement notice. In othar words,
the Officer of the Planning Autherity has no power to
stop the Local Planning Authority from sapving an ehe
forcement notice by his sxprsss oy tacit spproval of
development which is found to hava regquired plenning
permigsion. The rstio decidendi in thes sbove cuss was
spplisd in Norfolk County: Counsil va. Gscratary of
Stata for Envirgnment and Anoth.r?' The devslopars had
applisd to the Local Planning Autherity for parmission
to sxtend thsir fsctorye Tha Planning Authority
refused to grant thes permission applied for. Ths
Authority's Plsaning Officer whose duty it was to notify
spplicants of the decisions of tha Planning Authority
erronsously informed the developars by a lettar that
permission had been grantad. This mistsks was quickly
corrsctad by sssiding snother letter tc tha applicants
Solicitors informing them of the Planning Autharxity's
correct decision, Ths developars sppaaled to Courts
arguing that sincs the first lsttar convaysd a grant &
a permission should be desmed te have besn grantad.

Thas Court nonsthsless confirmad the principle that s
Planning Authority cannot be bound by tha erser of 1ts
Planning Officer ss such Offiger's duty consisted only in



88,

convaying and was authorissd to convaey the dasision
of ths Planning Authority. This is socund principle of law,
but whether or not it is good common ssnss is ansther
astter. It diffears from the orgenic thsory of campany
law where ths dirsctor of tha company may in certsin
circumstencas bind his compsny in the same uway an sgant
mey bind his principsl in certain circumstances in con-
tractusl law if ha has some express or implisd authority
or Af he is in a class of sarvants who aluways desl uwith
such matters. In the cass of Southend-on-Saas Lorpor-
ation vs. Hodgson ths enginear who gave sdvice was the
Autharity Planning Officer the ssxg manner as was the
case of Bendsla vs. The Northern Rhadesia Planning
Authority whers the Plsnning Officsr-in-Charge gavs sn
express or tacit approval to ths developsr namaly Rr,
Bandsla who incurred expenses on tha basis af»’pph
advicas. This is tha seams position in Nerfolk County
Council's cass. In = country like Zambia with illite-
rate majority thara appears to be soms injustice in
following thess English cases. Law should adupt itaslf
to ths Boclety in which it works what is good for Britsin
is not good for Zawmbis,

Once the Planning Authority hes decided to ssrve
sn snforcsmant notics, such notice to bs valid, must
comply strictly with tha lew., Unlsss it does so,
tha Tribunal or the Court on appesal can declars the
enfercenant notice invalid,

In the first placs, the enforcemsnt notice can
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only be served within four ysars of the carryling sut
pf such dsvelopmant or the non-gompliance with tha
condition imposad on tha permission. The purposs,
tharefors, of planning legislation is to gantrol
developmans. UWhsther or not such control is sffective
tn Zsmbis is snother matter. On the basis of what the
Tribuns)l said in the cass of Busnamfumu Phiri ves. The
City Council of Lussks, 1t would sppsar that thare 18
no effsctive control in ell sgquatter compoundse. Gon-
trol is, tharefors, effactive in soms aress but non-
existant in other arsas, whara tha majority of the
people 11vn.7 More of this will bs said whan the
queation of influx contrel is considered, for the

momant it is only necessary to mantion it hara.

Thas enforcsmsnt notice may be served by sither
the Minister or the Planning Authority to whom func-
tions under Section 2& have been delegated; provided
that the servics of such notice must be sarved within
four years of any development or subdivision being
carrigd out without the granting of planning permissicns
or in case of non-compliance with condition or limitation.
The enforcsment notice must bs ssrved as soon as
possible snd in cass of changa of use, imamsdiastely
ths changs of uss takes placs. Ths snforcsmant notice
sust bs sspved on both ths ownsr snd scoupiar. It may
alsc bs ssryvad on any othesr parsan having intersst in

land such as ths mortgagse.
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guch snforcemsnt notics may be ssrvad in the
following menn’ar i~

(né by delivering it toc the psreon on whom it is
{ntendsd to bs served

(b) by leaving 4t at the uysusl or last knoun
address of such a pe¥son

(c) by ssnding 1% by prapaid registerad post to
his last known address

(d) 4n the case of the Caompany by serving it on
{ts Becrstary or clark to the Cowpany or by

serving it on its registered office.

In the Tirst placs, an anforcesent notics should
state the perticular devslopmant or subdivision that
has bsen csrried out without planning permisaion or
the condition which hss basn carrisd out without
planning permission or the gondition which has not basn
complisd utth.a In sn English cess of Francis vs.
Yiswsley & UWestern Drayton Urban District Council a
notice which ignorsd the fact that the planning per-
migssion had bsen granted for @ 1limited time which had
expirad was held to be invalid whan it only recitad that
development had been carriad out without planning
psrmission sas 1% was based on falss prluiuuncg
Secondly, the enforcement notice wust state the dats
on which it is intanded to twke affect and such dats
sust not be less than twenty-aight days from the date
of service of sush natlcu.‘u Unlass this specific

provision is adhered to strictly, ths snfozcement
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notice will be hald to be invalide'? Such was the
position in the cass of Busnamfumu Phirl ve. The City
Council of Lussks whars ths Respondent was unable to
prove whan the snforcement notics wes ssrved and ths
notice waes hald to be invalid. It is, thersfore,
commonly stated that the enforcement notlce must show
two dates namely the date of taking effect and the
dute by which the necessary mction should tske plecs.
It may be of interest to note that if, as was done
in the cass of Bambury and Another -v- London Borough of
Hounslow and Anuther.“' §f an enforcement Notice im
proper form is ssrved on both the ocoupler and the lsnd-
gsuner on differsnt dates then such service makes the )
Enforcement Notice defective snd it was held that such
dufect is fatal snd cannot be cured by en appeal., It is
because such gnforcemsnt Notice would have to take affect
on diffarent dates. The date on which sn snforcement
Notice takss effect is an esssentisl matter to its
validity.

The form of enforcemsnt notice as shown on
Page 110 of the Town and Country Planning Act' Cap. 7%
was criticised by the Plenning Tribunal in the case of
Buansmfumu Phiri vs., The City Council of Lusska'z in
the follouing tarms t-
*Sams confusion is perhaps caused to the Plesnning
Authorities by the prescribed form of Enforcement
Notice in the Schedule (Part 1) to the Enforcemsnt
Regulations. In paragraph 3 of that prescribed form,

thers is refersnce $o "tha dete of this notice®.
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It would parhaps be better if that wers smendad
to read "the sffective dats of this notice." Never-
theless, the effactive date of the notice is clearly
stated in paragrephs 5 and that, in all ths clirocum-
stances dogs not comply with Section 34(&k) of the Act.*
The fsct that an enforcemsnt notice has bhesn complied
with does not discharge it, The enforcement notice
remains valid and eppliss to futurs violations
Section 33(1) states that "Complisncs with an enforce-
ment notice, whather as respects

(a) dewmolition or sltsration of any building or

works or

(b) tha discontinusnce of any use of land or

(c) any other resquiremants in tha enforcament

notice shall not discharge the enforocement
notice

Reviving or reinsteting of any development,
building or works that has besn demolished or altersd
in cempliasnce with an enforcement notice does not
dischargse it.

When a developer demolishes huildings which enjoy
planning parmission and theresfter uithout permission
sructs some othsr structurss thes Planning Authority
can lewfully serve an snforcement Notics reguiring the
developer to remgve unautharised structure without at
the ssme time regquiring him to restore the bullding which
snjoyed planning permission, In the case of Iddenden snd
Others ~ve Secretary of Stats for the Environment and
another 128  this particular point was settled.



The person an whom an enforcement notice hes been
ssrved may eppsal to the Town and Country Planning
Tribunal within twenty-sight daye of such a notice.
The Tribunal may do any of tha following -

(1) Af satisfied that permission was granted
for the development to which the enforce-
ment notice relates or that no such per-
mission wea required or that the condition
imposed have been complied with may dis-
charge the enforcement notice concerﬁlng
such appeal.

(14) if satisfied that the snforcement notice
has not complied with the provisions of
the Act the Tribunal shall allow the
sppual.

(111) in any other ocsee the Tribunal shell dis-
miss the appeal.

(iv) thas Appellsnt may urge the Planning Trie
bunal that planning permission ought to
be granted for the development or sub-
division to which the enforcement notice
relates,

The Tribunal cen grant permission if taking inta
account the provisions of the approved development
plan aor dsvelopment plan and/or any othar materiel
énnaidaratiun permiasion should bs granted. Thie
would be in accordance with the intention of the
Lagislature in providing in Section 27(1) of the Act
in the follouwing manner -

*The power to grent permission to develop or

93.
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subdivide land under this part, shall include power

to grant parmission for the retention on land of any
buildings or works constructed or carried out thereon
before the date of the spplication for such permission
or for the eontinuance of any use of land instituted
before that datae,®

In the case of LTS5 Print and Supply Servicas Ltd.

=v- Hackney London Borough Council and Annthur‘zb it
was hald that a man cannot revert to a previous uee

of his property without planning permission 1f such

use was discontinued in favour of a fresh use involving
developmant, UWhat this case dagided is therefore that
if a parson has an axisting use of his property and
abandons such a use in favour of one which accords with
a development plan then such s person will not in future
revert to the previous use of the property without
planning permission.

(v) It may also be argued bafore the Tribunal
that what is assumed in the enforcemant
notice by the Planning Authority to be
davelopment, does not constitute develop-
ment pursusnt to Sectisn 22 of the Town

and Country Planning Act.

(vl) Since the enforcement notice has to be
served within four years of the srection
of the building or work complained ageinst
or within four yesrs of tha change of use
or violation of condition impossd the
aggorieved psrson may urge the Court that
the enforcement notice &3 barred by time
limit,



In other worde, that what ie compleinad of in the
gnforcement notice took place more than four years ago.
In the cass of Nelsovil ve., Minister of Housing and
Local Guvornncnt" 1t wes held that the burden of
proof liess upon the sppellant to establish the ground
that tha development is barrsd by time limit. It is
very difficult for the Planning Authority to refute
such evidence once sstablished by ths Appellsnt., I,
therefors, aeppears that the burden cast on the appel-

lant is not very heavy.

APPEALS

Zambia has followed an independent path unllike
in England where the Minister determines appeals and
where such detarmination is based on recommendations
made by the Inspector appointed by the Minister to
hear evidence and make rncnmﬁandationa made by the
Inspector but has to tske into account national policy
snd the decision may ignore recommendation and centre
only on policy. This mode of decision has been crite
icised as not being proper as one "who hears should
decide”, although supporters of this method say that
decisions made by the Minister are purely administrative
and should not be decided solely on evidence. Howaver,
there has been s naw approach since the Yown and Country
Plhnning Act 1968 and soma sppeals can ﬁou be heard snd
determined by the Inspectors. Special categories of
appeals have been set apart as being nuitublu for

decision by Inaplctoro.1b

85.
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The Minister can se pointed out ignore the
findings of fact snd indeed the recommendations made
by the Inspector slthough he should not take into
sccount Presh svidence without affording the appel-
lants sn opportunity to comment on such mvidencs. The
appellants were not afforded such an opportunity in a
cass of French Mier Developmant Ltd -v- Secratary
of Stats for Environmant and Anothur‘“‘ and the
Court hald that the Appellant's interests had been
substantially prajudice and ' that in the circunstances
the Appellants wers sntitled to a clesr and intelligible
statansnt of the reasgns of the decision. It is apparent
that the Courts are trying to restrict the unfettered
administrative action,

IN Zambia, ® specisl Tribunal known as the Town
and Countzy Planning Tribunal has been set up to deal
with all !pp!lll;‘E It is presided over by & legally
qualified peseun who sits with tuo members of the
Tribunal cne of whom has to be chartered planner or @
parson holding similar gualifications. Tha Judiciel
Bervice Commission sppoints & Prasident. There are -
provisions for tha appointment of Vica President who
gote in the abssncae of the Prssident or during the
Prasidant's incapacity.

Section 11 wmskes tha following provisions as
ragards appesl -

(1) Any psrson whose intersst in any land

may be affected by any decision of an



7.

sppeal by tha Tribunal shall have tha
right to appesr and be heard on the
hearing af an appeal.

(11) The Tribunel shall hear and determine
the matter of the sppesl and is smpouwasred
to msks sn additionsl order or an order
in substitution ms it thinks fit. It
can sward costs to sny party to the
eppeal.

(141) It may either sllow or dismies the sppanl.
If thes sppes) is allowsd the Tribunal will
afford the Minister or the Planning Author-
ity thtrcppartunity of suggesting conditions
1f any to be imposed on the planning par-

miasion it wishes to grant it,

The Toun and Country Planning (Appeals) Regu-
lations (Gonverment Notice No. 50 of 1963) make
provisions for the manner in which the appesl is to
be submitted end to whom the notice hsa to be sub-
mitted., Before dealing with the provisions of
Appesls Regulations, it is gssential to deal with the
provisione of Section 29 of Town and Country Planning
Act.

If the spplicant is aggrieved by the decision of
the Minister or Planning Authority, he may within
tuenty-eight days of receipt of such dacision or such

extended period ss the Tribunal may grant sppeal to
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the Tribunal.

The Tribunal shall not entertain an appesl in the

following circumstances @-

(1) if it appears to the president or vice
president of the Tribunal that permiasion
for that development or subdivision ceuld
not have bgen granted otherwise than sube
ject to the conditicns imposed having
ragard to the provisiocns of Section 25 and

of appropriste development order or sub-
division order or to any other direations

given under such order.

(11) if the Minister has certified st the time
of meking decision or if the decision ie
that of a planning muthority, the Minister
has certified within seven days of the
ﬁuking af such decision, that such decision
i{s in the national interast,

The follouwing sre the main provisions of the
Appesls Regulations 13-

Every Appesl shall be commenced by a written
notica of appesl in quadruplicate to be served on the
Secretary of the Tribunal. VThe Appellant shall siso
serve on the Secretary the Appellant's case in quadru-
plicate, which is a statement setting forth tha gtuﬁndu
of appsal snd all fects whiob he considera rslsvant
and matarial to his csse and his contentions in lew

based on such facts,
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The question which arises is whathar ths Applicant
who does not file with the Sscretery to the Tribunal @
proper Notice within time but mersly writes s letter
intimating his intsntion to appesl is besrrad froms
proceuading with his appeal. In the case of Howard -ve
Secratary of State for the Envirunannt15' the Solicitors
of the Appellant uwrote to the Minister indicating thsir
intention to appeal., Although the Minister had told
them that such Notice waa defective the Solicitors
inadvertently delayed the posting of the proper Notics.
The Court held that the provisions of the Act raguiring
Notice within specified time were mandstory and thoss
presaribing the form the Notice would take were mersly
directive and therefore such Notice was valid snd that
appeal should be haard even if grounds of sppeal ars
racsived out of time,

The Sscretary then servas copy of notice of
appeal and copy of the appsllant’s case upon ths
respondent who &8 invariably the Planning Autharity.

In spme cases the objector may be Jjoined es a second
respondent.

The President or the Vice President of the
Tribunal shall then csuse the adyertissment to he
mades calling upon interested parties to be hegard st
the hesring of such appeslsa.

Within 1% days of the receipt by the resspondent

of the notice of appeal and appsllant csse, or such



extsnded tima as way ba agrssd to by the president
or vics president ths resspondent shall lodge with
the secretary a statement known ss respondent’s cass
getting out tha following :-
(») the ressons for the decision sppesled
against
(b) which of the sllegations in the appellant's
cese he admits as corrsct and he denies
and
(c) all other Pacts which he considars relavant
and material to the determination of tha
appeal and
(d) his contentions in law.
The Tribunal has set ocut certain standards i
has to follow in i1ts decision. In the first plecs the
Tribunal has ruled that "The Tribunal 1s not s Court,
nor is a Planning Authority, when considering an
application, a Court. But, whersas the Planning
Authority's functions sre primarily administrative,
the Tribunal's are primarily Judicisl and although
the Tribunal is not a Court,it is at least m judicisl
hody and as such is under an cobligation to discharge
its functipns judiciaslly and in accordance with the

rules of natural Justica.'16 In other words, the

Tribunal is & special Tribunsl and not an administrative

Tribunal. Its concern with policy if any is not pro-

nounced as it is concarned mors with pleadings as leid

100.
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down in the Appellant's casa, the respondent's case
and objector's case if any as well as evidence befors
1t, unlike ®n Administrative Tribunal which concerns
itself with matters of policy., In the case of Toted
01l Products (Rhodesis) (Pvt) Limited vs, Municipal
Council of Livingstnnﬁ, it was held that the parties
to the appsal were bound by the plesdings contained in
thelir ceses mnd thay camnot go cutside them" except
with leave of the Tribunal,

Secondly, it has heen lald down that “so far as
onus is concerned, these proceedings being an sppaal
ef Judicial naturs, thera is undoubtadly an onus an
the appellant to show that the decision appesled
Iﬁllﬂttqil wrong and ought to be set eelde sseecesss
But the onus which an appallant muast discharge be-
fore he can succeed in an appeal must not be cone-
fused with the onus relating to the spplication for
development or subdivision.,” The onue is on the
planning suthority to show that development or sube
division should be rnfuuad.18 In other words, the
burden of proof is on the plenning suthority to show
that the planning permission should be refused or
granted subject to conditiona. The onus cast on the
sppallent is very light in these matters. This is
tha position in England.

Rhodesian, Authorities, however, portray s diff-
ersnt picture as can be shown by the decision of the
Court in the case of Dickinson va, Tha Ministsr of
Local Govermnment where it was held that "the cone
clusion towhich I have come in the light of the fore-
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going consideration is that ths Appnlltnt upon whom
the onus rests has fallad to show that to grant hia
application would be in sccordance with sound pllnning."s
This decision was spproved and followed in the case of

the Estate of liood va, Ministe of Local Government in

the following words e

"The onus is upon the sppellant to show that the
view which the respondent took of the matter was the
wrong viau.'zn In other worde, the eppellant has te
discharge a very hesvy burden of proof indeed, The
Planning Authority has virtuslly no onus to dlscharge.
This is based an the general theory that ha who
affirms must prove.

All those Rhodesis decisions contract sharply
with what was sald by the Zambia Town and Country
Planning Tribunel in the case of John Pleter Lieben-
berg ve. The Muticipal Council of Luanshya that "“Al-
though on a town planning eppeal there is some measurs
of onus on the appellant to show that the declision
appesled against is wrong, nevertheless, so far as
the original application for planning permission 1is
concerned it was for the Planning Authority to be
satisfiad taking into account only relevent considera-
tiona, thaet the proposed development was against
public interest, before rejecting the epplication,
and it was not for the applicant for planning per-
mission to show the converse."

This is the attitude the Tribunml took in the
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following ceses R.G.W. Greyling vs, Southern Planning
Autharity pages & - 73 T. SBichane va. Southern
Planning Authority paragraph 241 and Taotal 0il Preducts
(Rhodesia) (Pvt) Limited vs, The Municipsl Council of
Livingstone and that of Albert Edwsrd Bsll vs, UWestern
Planning Authority.

Thirdly, the Tribunal can summon witnesses and
take evidsnce. The Tribunal may teke evidence on cathe.
Both the Prasident and the Vice President of the Tri-
bunal have pouwer to administer the oeth, It may maks
such investigations as may bs necessary in order to
arr@va at a just decision in any matter before it.
These powers are provided for under Section 12 of
the Town and Country Planning Act., Regulations 11 of
the Appeals Ragulations provides that thekAppallant,
the Respondent and the objector or their lagel rep-
resantatives shall be given full opportunity of belng
heard and of calling such witnessea and producing
such evidence as they deem fit., In cases whare any
of the parties is not legally represented and he
appears not to do justice to his case, he shall be
assisted to represent himself adequately by putting
guestions ¢o the interested parties and thelr wit-
nesses,

The Tribunal may inspect the sits of i{ts ocun
valition or at the request of any of the parties
and may sdjourn the case 1f it is in the intersst

of justice to do so.
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The Tribunal takes the view that 1t would be
better if the Planning Authority invited applicanta
for planning permission to put thelr cases where it
is proposed to reject the epplication soc as to sat-
isfy the principle of natural justice. This uas
the resson why the Tribunal was critical of the
manner in which Mra. Malin's application was handled
by Ndola Municipal Council, Nonetheless, it also
took the view that since appesls will eventually come
to it for determination and that the Planning Authority
was an administrative body it was not so serious
that the Appellent ums not heerd at the time his
planning epplication was heard. This was diaéu.ond
in the cese of Malin vs. Municipal Council of Ndola and
another. UWhether the Tribunal should have adopted
this course is hard to accept in view of the decision
of the case of Ridge va. Baldwin.21 The fact that ths
Planning Authority is an administrative body doss not
in itaself exampt it from observing the rules of natursl
justice. The case of Malin va, Municipal Council of
Ndola may be contrasted with that of Chendeska vas,.
Luanshys Municipal Council in which the Court held

22 an application for a trading

that when considering
licence the rules of natural justice had to be observed
by the Locel Authority. This aseme indeed to be good
lsu. Planning luw conatitutes a system of licensing or
regulating developments of land consequently what

appliss to other licences must obtsin hers. Since
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appeals from the Town and Country Planning Tribunal lis
%o ths High Court:, the Tribunal is bound by the decision
of ths High Court. Although the decision of Malin vs.
The Ndola Municipal Council has not been overrulad nons-
theleas the ratioc decidendi in the cass of Chendeaka va.
Lusnshya M.C. is binding on the Tribunal and should
similar situation arise the Tribunal would tend to follow
the decision of the High Court especlally if this parti-
cular decision is brought to the notice of the Tribunal.
Although the caes of Kangombe ve. The Attorney Ganerllzz‘
was decided on different grounds the obiter dictum in
that case tends to show that even the executive or
administrative body must follow the rules of natural
justice in particular the audl alteram partem. No
doubt the Court lower than that Court will respect ths
views expressad by it and will undoubtedly follow such
obiter dictum although they are not Hound to do so.

The Act provides "that the Tribunal shall not
make any opder which would operste in conflict with
any provisions of sn approved develapment plan.”23
The Tribunal, has however, interpreted that proviso to
mean that "if there is irreconcilable conflict betussn
the scheme (approved development plan) and the Ord-
inance (the Act), the Ordinance must prevail." This
is not only good sense but resting on authorities of
the doctrine of ultra vires. In other words, the

legislature does not intend that an approved develop-
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ment plan should be in conflict with the Planning Act
under which it e nndp.zs
It is elso a principle gulding the Tribunal that

1t "could not purport to do something which the
planning suthority itself could never have dnne.'as
In other worda, the Tribunal in meking 1its decision
muat have "ragard to the provisions of the development
plan or approved development plan, if any, so far as
material thereto, and to any other msterisl .considera-
tion."ze

Two other points have to be noted with regard
to appeals. The first is that the person aggrieved
by a planning decision either because his application
has been refused or that it has been granted to him
sub ject to cunditiunn which he does not conaider %o
be appropriate in the circumstances may sppeal to the
Tribunal within twenty-eight days of receipt by hiam of
such decision which decision has to be in uriting.z7
The Zambia provisions are, in fact, contrary to the
decision in the Rhodesia case of Ali Adam Properties
(Private) Limited vs. Salisbury City Council which
was to the following effect "To be entitled to appesl
in this matter the eppellant must qualify elther ss
applicant or assuming that Clause 38(1) 1s relavant
as a persaon aggrieved, The guastion here is whether
the Appellant for the purpose of Clause 17(6):: was the
applicant. On the evidence Shell was the applicant

and the appellent was not.
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In contract law, an undisclosed principsl may
aasume rights and obligations following from a trans-
action entered into by his undisclossd sgent. NRe
authority has been cited to show that an analogous rule
operates in the aphere of adminiatretive lau.”zS Tha
ratio decidendi in the Rhodesisn case eseesms to Fit in
with the English Authority of Buxton va. Minister of
Housing and Local Government whare it wes held that
objectors were not persons aggrieved and that only
the appellant to the Minister who 1s invariebly the

applicant is the persaon aggriaved.za

In Zambia,

on the other hand, the law has made provision for @
person dissatisfied with a planning decision, if hs
has an interest in land which may be affected by such
a decision, to appeal to the Tribunal within tuwengy-
eight days of such decision., The Tribunael may

extend the time within which to appeal. Such provie
sion is not only good common sense but also necessary
in view of the fact that planning permission, tha
landlord if dissatisfied with either refusal of such
applicstion for permission or with the conditions
imposed on the grant of permissicn, may appeal to ths
Tribunal.. Such provisicn should be interpreted
liberally as that seams to be the intent of the leg-
islature. The most effective way of thuarting appaals
which in some countries may be used for political
purposes is that "if the Minlister certified at the
time of making decision, or 41f the decision is that
of planning autharity to whom functionas have bheen

granted under Section twenty-four, the Minister has
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gertified within ssven days of the meking of such
decision, that decieion is in the national interest®
the Tribunal shall not be required to entertain such
appenal. There are enormous powers which should be
axercised with extreme carse In fact, even jeolousy

or hatred can influence Councillors who are members

of the Planning Authority that they may be tempted to
esk the Minister to make such a certification in

order to block the propspective appellant from appealing.
One may go further and say that political motivation
may be used to bar the would be appellents. In Africe
thers is witch hunting for political enemies the
possibility of using such powers ise very real but thers
is no remedy as it is not posaible to prove bad faith
unlessone of those attending the meeting spies on the
other mambers and turn the appellant's witness,

Thare ie also a provision whereby sn objector csn
be heard. The objector must be & parson whose interest
in any land may be effected by any decision, Such
parson can be heard at the appesl. Reguletion 7 of the
Town and Country Plenning(Appeals) Regulatione sets
down that svery notice by the objector of intention to
be heard must be in quadruplicate and shall contain the
residential or business and postsl address of the ob-
Jector at which service on him can be effected. The
objector's cese contained in his statement should set

Porth what ha considers relevant and materisl to hias
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case and his contention in law based on such facts
and grounds.

The question is who is the cbjector, what is the
nature of interest in land which he should have to
entitle such a person to be regarded as an objeactor
in terms of both the Act and the Appeals Regulations.

The Tribunal in the case of Ball vs. Western
Planning Authority has this to say "I rejected that
argument, In my view the interest to be shown must
be an interest which is certain. It may be present
nr future or even contingent interest., But it must
be certain in the eense that it 48 ascertained.* For
Kitwe City Council it was argued that two interests
which were likely to be effected were the need fop
Police supervision and the consequence depleting ef
policing rescurces in the municipaelity. This argumaent
was rejected by the Tribunel as such interest could
not be regarded as interest in land. The question of
reduction in profit was also considered and this tee
was alsoc rejected as 1t was not a proper planning
factor to be taken in to consideration,

In the case of Total 0il Products (Rhodesis) (Pvt)
Limited vs. The Municipal Council of Livingstone, the
Motor Traders Rasociation and the Livingstone Chamber
of Commerce could naot be heard as objsctors in visw of
the definition of objector under the provisions of Rege

ulation 3 of Appeals Regulations as read with Section
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11(1)(a) of the Toun and Country Planning Act since
they both had no interest in any land which might be
affected by the Tribunal's decision. Soch interest

must be certain and not aspeculastive. Lnug or reduction
in profit is not a proper matter for planning considers-
tion,

Once the Tribunal hes decided to allow the appesl,
it is obliged to seek the Planning Authority's vieuws
a8 what the Planning Authority deems suitable conditions
to be imposed if any in accqrdanca with the provisions
of Section 11(1)(c) of the Act,.

Once these views are communicated to the Tribunal,
the Appellant should be given an opportunity to commant
on thems It 1s trite law that the Tribunal will only
impoases such conditions as are of pure planning nature
in accordance with the decision in the case of Pyx
Granite Company Limited ve., Minister of Housing and

Local Government already discussed.

CONCLUSION

From what has been discussed in the foregoing
pages, it has been clear that the Zambias Planning
Legislation has inherited a lot from the English
Planning Law. The decisions of Town and Country
Planning Tribunal have followed English decision
where the provisions are similar. It would be far

from the truth to say that the Tribunal has solely
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based its owun decisions on English Authorities since
it has also followed the viswe expressed by the United
Kingdom Minister reapnnaibln for Town and Country
Planning as reproduced in Heap's Encyclopaedia of
Planning Law. There is no doubt that English Planning
Law has been introduced into Zambia or rather that we in
Zembia have received English law as our oun. Ue fave,
however, the innovation of sub-division which is allen
to the English Planning Lasw, This seems to have heen
imported from South Africes as both Botswana and Rhodesls
have similar provisions both countries have adopted South
African lew as their legal systems. Whethar or not
the reception of English Planning lLau is to be con~
demned as is done in the Squatter Manifesto is diffi-
cult to say but one may bg tempted to say that in |
modern industrial canditions, the standards of bulilde
ings have to be set up end unfettered development
should be @ thing of tha past. The disadvantages of
lack of control of development in squattar compounds
are so numerous to mention.

The squatter compounds have as it were became
dans of criminala. Most robbera who commit murders
for money and car thieves are living in sgquatiers. Thess
men sre unemployed but can eassily erect s hut in squattar
compound ms it doea not require money but merely physical
power. The Authorities do not havs an accurate population
figures for those living in squatters consequently socisl
services such as schools, clinics and welfars halls cane

not be made available for them and where such services are
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made availsble there sre so inadequate ss to make them
of 1ittle value. This can be ssen in January each
year when schools open,

The residents of squatter compounds are mostly
unemployed and indesd unemployables conaequently
malnutrition ias prevalent amongst children in such
pleces. The sanitary conditions of squatter compounds
have much to be desired and in cese of cutbresk of such
diseases ms8 cholera the danger is likely to be enormouse.
Ho doubt this is the reason the Party and its Government
is working behind clock to remedy the situation and
upgrade the Squatter Compounds. Development and sube
division of land by individuasls have to be controlled
in the interest of the community. The places whare
heavy and noxious industries have to be aituated
appear to require control if only to avoid noiase, bed
gmells and nuisance generally and certainly in the
interest of amenity,

It 18 of interest to note that the provisions of
subdivisions which are alsc enshrined to foster better
agriculturel production and - . are of great econawie
importance, to theee predominantly agricultural coun-
tries., UWhether or not the Planning Control is effece
tive in all sreas where the Planning Act 1s in force
is hard to say but gathering from what is said in the
case of Buanemfumu Fhiri vs, The City Council of Lusaka,
there is no doubt that control system has broken down

in what is termed squatter compounds, Thare sre asny
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more persons living in squatter compounds and site and

gservice settlements than those living in other arasas af
our citiee and touns. If this situation is allowed to

continue then there will be many slums in Zawmbia.

The manner in which such situation can be
corrected seams to be the control of influx of people
from rural areas intoc urban areas by means of iodel
Villages and Rural Reconstruction Centres on the lines
suggested hereinafter and also by arresting this in-
flux by making the Rurel Areas better and attractive
by industrimslisation and modernisation than they are
today. This will form the subject of the following

chapters. *
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GWAPTER 2

CONTROL OF IIFLUKRINTD TOMN AND lilﬁ
LR PUUA Y I LS 48 AAFESLF

During the colonisl days ths then Tarritory of
Northern Rhodesis was divided into threse specisl
arsas, Native Reserves, Trust lands and Crown lands.
It 18 in the first twe shat the bulk of the population
lived in scocordance sith the British system of Indiract
Rule, the nativas wars rulsd by ths Colonial Admin-

istrators in thess two arsss through thair Chisfs end
1

1

African customs wers, in ths main, laft intsct.
In ths Crown land, farms wers allocatsd to shits
sattlars and touns wers sstablished snd in this ares,
English lsw was in the main used, This is in mcoor-
dance with the British psople’s sthnocentric attituds
and their suparior rmce notion.Z In fact, the Milton
Yound Report supported an spartheid system as nou
sperstad in South Africs and 14 recommandad such &
system to countriss of East and Centzal Africa in the
following terms ¢

*In the complicatad racisl sonditions which pre-
vail in Eastazn and Central Africsn Local Government
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institutions, provided that native snd ssitlad areas
ars srranged in homogsnsous blocks of adsguats sxisnt,
offer s fisld in which sach race can control and
direct its cun mors immediste affaizs snd lsarn o0
sxerciss rssponsibility unhasperad by the complicating
pressnce of the other. In this wsy thay can sllow fras
room for sxpression of individuslity of communities
sniirely divarss in thelr treditions, habits exper-
isncas and ruquirt--utu.'3 This is what South Africs
says in defsncs to their system of Apsrthsid which
system is ussd as maans ts retain power in white hands
for us long as 4% is possible. It is = solution o
their problem of how pouer GER be rutn&ncd.“ R

With such s system in vogus 4t is quits simple to
ses houw Africans wers rsgardsd as visitors to touwns of
Northern Rhodesia snd how it was nscsssary for Africans
to be restrictad to thair oun homs arsms. Forsigners ta
Africa bacams ownars of tha best parts of Africa by
shasr manipulation of the African who wers not used to
such trsacharous tricks.

The Ordaz in Gnunctls which gan bs regardsd as
thae Grund norm naver ssnctioned discrimination as was
practised in Northarn Rhodusis. In fact, it made
prnvlutnnl whoss implications barred discriminstion
as was practissd in Northemrn Hhaduotu. In sthar
words, ths Order in Council was tha Conatitution of
Northern Rhaodesis and no law should hava besn made
which rastricted the rights of nstivas to live
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wharasvar they plesssd. This ums, houwsver, not the
position, Seversl legislations wars made which ras-
tricted the influx of nativas into towns. All
Africans living in towns wars thars for the aonvuhlcnc-
af tha whits man. Unless thay held a Chitupa (Iden-
tification Certificats) thay wers not sllowaed to move
from their homes into Urban Arsss. Unless Shey sither
had an employment permit or visitor's permit, thay

7 and the native: woman

could not live in the urben aress
to live in Urben Arsa hed to producs s marriage carti-
figate which snsbled her husband to gat married
quartnr..a It was by this lau cbligstory for esvery
locsl suthority to sarmark a certsin place ss African
Houaing Arsss in their psrticular jurisdiction,

Thers is no doubt that Indirsct Rule was resorted
to ss 2 means since "tha scrapping and replacement of
exisnting institutions naeded men snd monsy if net
munition.” It is for this convenisnce that tha British
Bovarnment introduced indirsct rulu.' This, thersfors,
sncouraged migrsnt labour and discoursged any parmansnt
urban African lsbour fnrnl.‘o

One may be tempted to say that by this aystem of
aparthsid ss adoptad in Narthern Rhodesia, limited
number of Africsns weuld live snd work in "Eurcpesn
Azeas®, but the majority would live in ths Rasarves.
By doing this the influx of natives inta urban arsas
ui: sffsctively controllad. Ths Industrisl Revolution

had, at that time, not reschad Zsmbis. Thars was then
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no nesd to worry sbout Planning law. Thers was no nsad
for & back to the land policy sincs ths majority of the
psopls rapardsd Rural Arsas as their permanent homes.

It is only during the fight for independsnce that
the African first realised that he uss denisd from
building in towns as hs would like to do. Certainly it
is at this stags that thas Squattar Compound aross.

The othar rsason which effsctively controlled the
influx into Zambian touns is that most of tha paopls
from Western, Eastsrn and Southarn Provinces worked in
Rhodesia and Scuth M‘ucn.11 Aftar Aindepsndenca, how-
aver WENMELA uss stoppsd from aperating in thass sreas.
Ulors no longer opsratsd and Smith's rsgims daported a
lot of Zembians. Thass parsons did not go homs but cams
to live in touns and this swelled un alrandy big popu~
istion in town, It &8s this pariocd which has stirsctad
Social Scientists and Town Planners and which concarns

ND D

Inmedintely besfore indspsndesnce, the African
nationalists bagan to agitats tha maases to fight ine
Justics inhsrzent in ths Colonial subjection. They bee
gen to sdvocate for sguality in their treatment, squality
in their socisl stastus as comparsd with that of tha
uh!}c settlaras., Africans bagan ssttling whers }hly
th;dght they shauld build houses and live and were
disrsgarding labour camps and wars quastionning the
thaory of baing ragarded as alien visitors in indus-
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is at this stags that George Compound, Misisi Compound,
Marrapodi - Mandavu in Lusaks and Malote in Livingstone
ware built. It is at this stags that ths nationalists
snceuraged tha squattar system which has grown to this
magnitude that we know 4t today.

After indepsndsce, pscple flosded *into urbsn
arsas in ssarch of Job oppertunities, bettar living
and sducational facilities or in tha hopa of walking in
the corridors of poutr.'13 This crestes slum snviron-
ments snd lsads to sccial disintegration, *Traffic
jams, slum housing and over-sirsined public services,
saong cthar indicators, provide visual or thrsataning
disintsgration of urbsn 115-.'

Thass ars tha problems which hava srissn bscauss
of Lndustrialisation which cannot bes solved by African
tradition. Thay sre preblems rasulting from indus-
triaslisation sand over-crowding. Thess are problems
which cersainly have no parallal in a primitive stags
of development in ths world as a whole. Certainly in
an African villags thers was "ne industrial sgualor to
escaps from, no desire to improve the lot of manual
workers er provide them with rapid transport, and
certainly ne intention af producing a balanced

w b It is, thersfors, nscassary to import

community.
sophisticated tcnhniqula15 from countriss which have
slready devised solutions to ths problems asscoisted

wlth modsrn industrzisl and urbanissd conditions, 1t

114,
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1s to this end that ons would disregard the thaory

that ths squattars "have svolved & planning philos-
aphy that is based on firmly traditional values mod-
ified to sult urban cundlt&nn"s aa fsllscious since
i1t ignores the fact that ihare are no traditional
valuss to cops with large numbers of psopls, traffic
jams and long journeys to and from work. Such an
approsch has heen rasponsible for the planning of

such placas, as Kaunda Square Sits and Sarvice Scheme,
which has made no provisions for parking bays for

the peoplae living there and no pravision for a garden
near ths house (mandamino in silozi) so popular among
viliagers on ths assumption that villagers in suzal
areas live in crowded villsges, whigh ia not :uphurt-d
by villsgers themsslves. After sll, sven in Britsin
the truly Planning Legislation only took place in 1909,
Prof, Mitchall has mdmirsbly put this matter in the
following way "Througheut history the technologiosl

and cultural sdvences of socistiss has baen marked by
the growth of large citles. Archaslogical reports
sbound with refsrsnces to large and gomplax settlemsnis.
But the size of cities and number of citiss 1n any
sacluty is limited by the level of technologicsl de-
velopment, Shaer phyeical nacesaity imposes s liwmit
on the size of any settlament in a primitive community.
A city the size of London could naver axist in a
Soclmty without the facilities of sodern -nnluuctznn.'17
Surely whare about half = million psople live one

would not expect tha same organisation to: oexint s
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gne sses in a villege of thirty to fifty poepls. Tha
problems orseted by overcrowding have indesd to be
solved and the systesm best suited to solving such

problems is by planning lsu.

Tha problems is not that thay are squatter compounds
but that thess sgquattar compounds ars opsrating cutside
the planning 133.15 This was the opinion of ths Town
and Country Planning Tribunsl in the case of Busnem-
fumu Phiri vs. The Lusska City Council. This is
a problem which requires immediats solution befors
time runs out. The suthors of the Squatter Manifusto
beligve that ths fsct that the Squatters ignore planning
liu is ® proof that the present plenning Lsw of Zambis )
imported as i1t is from British is unsuitsble to Zambian
conditions. Surely this argumant bresks down on the
basis that ths fact that thare are so many traffic
accidents in Zambias does not necessarily prove that the
Roads and Roasd Traffic Act is not appropriate to
Zsmbisn conditions, nor would one suggest for a mement
that because thers ars many aggravated robberies in Zsmbis,
tha lsw relsting to robbaries should bs scrapped and
persons allowed to ruupcci only the lsw of the jungle.

That is suraly carrying traditionsl custors to an
absurd extrems.

That being the fact, one would sgree with the Town
and Country Planning Tribunsl that because Bquatters

have srscted buildings without permission, the Planning
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Authority cannot bea denied its rights to compel any
aquatter by an gnforcement notice %o demclish the
buildinge Ths control mechanism has cartsinly broken
down in squatter compounds but that does nat alter the
1aw, The anly ground on which Government of ths day
gannot order wholeesls demplition is on humanitarisn
grounds that there sre no houses in which squatters
could be houssd should thelr housss be demolished
wholasale. The other reasan is obviously fsar of
disturbance thst csuld smanate from such an mction.
Ons must not forget that socisl reasarchars have
found out that the majority of psople in Lusaka for
instance liva in sguatter compounds and these squattars
ars ragistersd voiers. No Government would temper with
the majurity of its voters without losing eslesctions.
Unless slsctions ars rigged in thg manner they uers
deng in both tha Nigerien Federa)l Electiaons and thosa
gf the Wmstarn Regional Government of Nigeria, the
Governmant is bound to lose the alectiona, but uhat
happaned in Nigeria ss a rasult of such rigging of
slactions and other alection malpractices 18 still
so fresh in minds of the psopls of Africl.19 as
to sct as a desterrant here. 1% has been necessary in
Zsmbia, tharsfore, %o look fer other solution. The
solutions to which Zambis has resortad are i~

(1) Ths Village Rsgrouping snd Rural Recon-

struction
(14) The improvament of Squatter Compounds snd

f§i%a and Service Seattlsments.
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dhathar thass villages are a succass depends on a
number of factors, It is the purposs of the next
chapter to look into the question of village ra-
grouping and Rural Reconstruction s s solution to
cutsprasd af towns and many other socisl evils cone
nectad with urbanisation such as unsmploymant and
increase in crime sspscislly those of dishonsaty,
offances which wers rare in the pre-indepsndence
Zaabis, bBut which are rampsnt now.

The major demerits of the influx centzol as then
practissed in Nerthern Rhodesia wes its raciasl cvertons.
The control meschanism was bussd on $ha skin pigmentation
of the individusl. Rasidantial srsss in urben centres
ware so srrangad s to protray this racism. Thers wvers
Euzopaan residential areas, Indian arsas popularly knowun
88 sscond class arsss, coloursd arems sand indead Afrigan
srsas. The marits of the system ware undoubtadly the
sffastive control of influx into town and tha wity
control of the would be oriminals by registration of
all Africana living in town by means of pass systsm,
Every rasident and svery visitor in the "African towunship*
way registered and this thwarted the pressnce of the
undesirsbles. The crime rate was consegquantly low and
crimes of violence connscted with thaft wars non
existant, Planning for Social Services, Community
halls snd other recrestional GCentres was facilitated
by rugistiration by masns of pass aystem since tha
Authorities knew st any point in time the number of
parsons living in the African tounshipe.
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CHAPTER 6

VILLAGE REGROUPING AND RURAL RECONS YRUCTION

The outspread of towns and cities in Zawbis wauld
force aother persons to live out to peri-urban areass
where their occupants would be far from thelr jobs,
shops and schools in the centirsl nrca.1 It ia of
increasing concern to this country where the poorar
section of the community live far from the centre of
town whilst the rich are within gash reasch of toune
cantre. Thare is no doubt that “"the city wass designed primari-
ly for en expatriste minority populstion and ths plannars
never thought that our towns would grow to the siza
they are now. Consequently, ths devlopment plans
approved some twenty years ago are completsly out of
dats and need revision. Indeed provisions far such
raview and madification af eapproved plans are con-
x This is &8
nice provision but modification of approved plans with

tained within our planning legislation,

the consequaent ravocation aof planning permisaion an-
tails payment of huge smounts of compansation under
the provisions of Part VI of the Town and Country
Planning Act. The Governmanta of developing countrias

have no sufficient funds to pay for such compensation,



They ars presccupisd with reising the standard of
1iving for all persons in their respsctive countries,
The stendard of living is ton low in the rursal sress
%o purmit the use of scarce funds for such wastaful
uss. In smargent countriss the Governmant's task 1is
gconomic development, rursl reconstruction by bulld-
ing roads, schosls, hospitals and various other use-
ful projects such as the construction of demz, big
agricultursl schemes stc. which would be of immediate
benefit to tha starving uilliunl.’ It is becauaz of
this that thes Government of Zambia has aimed at
Village Brauping.“ Village Grouping or Amslgamstion
of Villages is not a new conceapt. Its origin ie to
be found with the interest shoun in this matter by
the British South African Company in 1906.°

It was primerily intsnded for adsinistrstive
cantral. The trial made at smalgsmating villeges
failed dus to the fact that parsonal, domsstic and
social disputes multiplied in thess smalgsmated
villages eand thst economic factors wars not taken
into mccount in sstablishing such villages. Small
villages were sconomically viable and sacially
desirabls. These conditiona, slthough drawn from
1906 experisnce, msy be of ralavanca todaye.

Whilst dirsct rule as opposed to indirect rule
obtsined in the then Northern Rhodesis Native Authoze

itiss wars established and wers to be reasponsible for
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tha control of the largs ssttlsmentas. These wers
condamned in that they plavcsd sxcassive presssurs

Mpon locel rssgurcss, thay ssrs unavoidably dirty
(This is the position with squatter compounds taday)
and unhygienic, traditional norma becams lost and
finslly not the least, thsy promoted political, sociml
and religiocus unrast. This ums, in fmct, the case
with the Lumpa uprisings of 196k when thess religlous
villagss challangsd ths Stats authority. In 1945,

tha Parish Systsm and later Rural Townahips, parhaps
based on tha English New Towns Act, wers tried, of
tham anly Munguwl becams succsssful because of making
it sconomically Vilbllos Ongce 4t i@ acoeptaed that to
be successful a Groupsd Village or model village or
Rural Reconstruction Cantre must bhe aconomically
viable than it is necessary to sme if that is what is
being pzeposad. Ons haa to look at the Sscratary
Gunntalil Circular No., 12 of 1976 which spalls out

in soms datalils what is sxpsctad in ihl Regrouped
Village ard nompars 1t with tha New Towns Act 1945-
1965 of the United Kingdom. Tha purpese is $0 bring
people togethar @8 that sscial ssrvices can be brought to
the psupls cheaply. Villagss are now scatterad sll over
ths country and it is nat financislly possible to have
avery villags supplied with a achoal, clinic and other

services.
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Even 1f we had money, we do not have manpower to men
those vital lnltftutlunu. Thus village regrouping is
a means of achieving the country's ocbjective. Rural
Reconstruction centres are intended to curb crime
rate which s belisved to be resulting from unemployment
of our young pecple,

Although one wust nat forget when talking abaout
crime that aliens too play a major role not only in
supplying firearms for the purpose of aggraveted
robbery but alse cormitting several offences rclat!ng
to property and perscns. The circular, tharefore,
lays down what is requisite for a better location of
Regrouped Village nr Reconstruction Centre insofar
as Physical Envlrcnmantiis concernad, Briefly these

are the provisions of the circular.

1. PHYSICAL ENVIRONMENT

The following are the physical requisitas of s

regrouped or model village and ?urul reconatruce

tion centre i1~

(s) It must have an adequate and persnnial water
supply for human consumption, asnimal- husbandry
and if possible for irrigaticn

(b) Thas land mast ba fartile sncugh for the
people to grow crops that are suited to the
usather and othar conditions in the arese

(c) If the arsa is for animal husbandry, thers

must be enough grezing lsnd, Thers sppears



(d)

(=)

(r
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to be s motion hers that if psresons are
those who are interested in ranching or
dairying then enough land to support the
livestock must be mainisined
Communication must bs sasy within the ares.
In other words, the areas must be sccessible
at all timas. Places which are either swampy
ar hilly sre to be avolded.
The arss should have good natural drainage
so0 that it is neither water-logged nor its
graedisnt so steep as to sllow toc much Taine
water to run eoff and thareby make the uater
tsble of the ares too low.
Ths ares should have adequate building
naterisls like clay for brick-making and

trees for beamas and rafters.

This means that the srsa has to be properly sur-

veyed so as to indicste where water is to be found,

and building materials as provided herein. This,

therafore, shous that o prope?r plan for the ares has

to be made before the modkl village or reconstruction

cantra is eatsblished,

2.

PHYS

INFRA-S TRUCTURES

The fault with the system of village regrouping

is thet it relies haavily on salf-help. Peaple

who are used to living in scattared villages will

not take kindly to living in regrouped villsges

unless some sort of inducemsnt is provided for
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by tha State.
The Circulsr, houwsver, requirss that ths people
should ase to it that -
(1) nacessary sccess rosds sre gonstructed
(11)  sdequets water supply 18 svailabls and
if possible should bas in ths form af
pipad uster
(114 tollegts are constructed and where possible
s sewage system installad
To provida thess physical infra-structurss ragquire
monaye. it is indead trus that most villagars have
no monaey and technical know-how to carry out thass

infra-strucras.
3. SOCIAL ;NFRA-STRUQTURES

Each regrouped model village or rursl reconssyuce

tion centra will hava the following -

(a) A school and a nursery for both education of
the children end for sdult education

(b) Clinic or health centra

(c) Communication connection with the rest of the
country

(¢) Government agencies like Agricultural Exten-
sion Officers, Cooperative Officars etce

(g) Marketing facilitiee for agriculturel inputs
and produce

(r) A party office

(g) Racrestional facilitles mostly on self-help

busis
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In these fields, Government will provide manpouwer

and technicsl assistance.

THE LAYOUT OF A REGRODUPED MODEL VILLAGE OR R RURAL

RECO

ON CERT

Stress is laid on sacurity, so that thers srs the

following provisions 1-

(1)

(11)

(111)

(iv)

The plan of the Regrouped Village or Rural
Reconstruction Cantrs should teke into account
tha defanca requiremants of the village
communitye.

To that end there should be sccess from
gach direction of the settlement of in-
ptitutions like schoals, merkets, party
offices and recrastional facilities.

Dus consideration should slso be given to
fusure expansion of agriculturs and any
industry in the village or reconstruction
centre.

Provisions should be made in the layout aof
the villages and Rural Reconstruction Centres
for household to have on ite plot enough
land for mharket gardening and the §rowing
of a hedge round the house. This is the
Garden City theory which seems to have besn
forgotten by the planners of such plesces as
Kaundas Sguare and Kebwats in Lusaka where
the plots are sc small that there is no
parking ares for even a small car, 3

is indged this notion of planning which will
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sventually creste slums in Zembias.

(v) Finally, the regrouped village should havs
8 cametery to provide & home for tha dead
of such a village.

Thare ie no doubt that this is & nice village in
which to live. It appesrs to have been plannad proparly.
Unfortunately, for the system it has no legal backing at
all, Unlike the English New Town Act of 1946, it has no
Development Corpnratian7 to set it on a sound basis. It
is a asystam that has been talked much about but very littls
is done about it,

The basic principle in this matter ia the sama as
that the overspill of population in towns should be

&  The intention behind the (English New Townms)

removed.
Act is that new towns shall bs self-supporting, self-
contained communitiea living full independent life in

all rnpact."9 It is indeed true that the new Towns Agt
parvadas our plan for Regrouped Model Village or Recon-
struction Centre.

It is not necsesary for Government to create a
development corporation for the regrouped model villages
or reconstruction centres to be auccess but some
machinery octher than the will of the villagers should ba
worked out $o provide for tha laying out of s Re-
grouped Village and also the development of such s
village before it is fully functionary.

The circular differentiates Regrouped Village from
the Rural Recanstruction Centra in that a village

should have families or households and yst the Raecone

struction Centre is intended for the youths. At

-
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lzast 800 youths to a Centre. Its residents will,
therafore, live thare on temporary basis. Although thas
Centres are intended as places where youths who are
likzly to loaf in towns can be sent, thare is no plen
for those who leave the reconstruction cantre. Ale
though the scheme is intended toc serve ss @ solution

to crime and political disturbances, it may gnd up as

a training ground for the  very evils that it is in-
tended to pravent. Those who lemve the Centre will
require employment. They will have heen usad to
regimentation and can be easily used by subversive
elements in the country to cause troubles and untold
hardehips. Unless means are provided for transferring .
persons from Rural Raconstruction Centres to Regrouped
Villasges thers sappears to be 1ittle to gein by the
scena.

The Circular from the Secretary-Gensral has laid
down certain important aspects of neu regrouped villages.
When one looks et some of the provisions of the Northern
Rhodesia Town Planning Ordinance 1929, thare appaars
to be much similarity espscially as regards what to
look for before a village is established.

There is no doubt thet Villmge Reconstruction sins at
mobilising the nation to improve the lot of those
persons living in the Rural Area by providing them
with the necessary empluyment thay badly require and
to raise their economic standards.

"Ona method (therefare) of dealing with the prob-




lems created by the outward spread of towns and ovar-
apill from redavelopment of older urban arses is the
planned dispersal of population and industiry to new

«10 In the place of nsw expandsd

and expandad townsg.
touns, one should put ragrouped modal villages, That
would suit what Zambia requires.

There is provision for some industries like bicycle
repaira, tin-making, wood-carving, motor-car repeirs
and certainly repairs of agricultural machinery like
tractors, water pumps, ploughs etc. to be carried out
at the regrouped villagea. This would certainly make
villages sconomically viable. Although it would nat
eliminate unemployment in urban areas, the systenm
perhaps if done properly would go a long way towards
raducing unemployment and increasing exports since
many ray materisls will bae produced by the rsgrouped
villages. It will alsc, perhaps, reduce our dapendance
on imported food stuff.

1 has predictad thet village regrouping

George HKay
48 bound toc fail on the following grounds 1-
(a) There are no advantages to be geined from
1iving in a large village. HMoat Zambians
have come to vslue fresdom of living wharse
ane pleases, Socislly small independent
settlements are highly desirsble and visble,
(b) Many Zambians still believe in sorcery and the
larger the village the more the witches are

imagined to incrsase and the danger of living

in such a village.

132,
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(c) Under conditions of over-population, tha
proceas of land deteriaoration begins slowly
but gathers momentum s8 it progresses.

(d) The creation of population densities locally
or over a wide area, in excess of the carrying
cepacity of the land is likely to endangasr
natursl resources that are likely to affasct
1iving standards adversely.

Thare seams to have been no plan for those who
leave Reconstruction Centres. They ere supposed to
learn tha art of agriculture but-igiihét;\a _plan for
them to be given small-holdings af;r;aéunabla pizes
when they leave these centres ? It appears that there
is no such plan. There appears alsa to be no relation-
ship between the Model Villages and Reconstruction
Centres. The purpose for which thess Cendres were
creatad will not be served unless the Government
devises snother system wheraby our Grade Seven School
lagvers are trained in useful trades not necessarily
farming because tha country gannot depend salely on
farming. What ia requirad is an gconomic viahle unit
where besides farming other industries and indeed the
other occupations are made avallable in rural arsas.

These Cantres if not handled properly may create
prohlems of thelr own. Young men and women who go o
theas centres will have received some milltary training
and subversive elements may use such skill to the det-
riment of the State, in particular, and the peaple in
genaral. This is possible whare no arrsengements-are

mads for ths smployment of thoss who have baen trained
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at such cantres.

Closely ralated to regroupsd or model villages is
the queation of village registration. The Registration
and Development of Villages Act No. 30 of 1971 providas
far the regiatration of svery village in tha country.
All persans living in each village who are of the age
of fourtesn years and above have to be rsgistared. A
parson of fourteen yesars or OVer who lives in & villege
who is not sn inhabitant of eny other village, uho, OF
ong of hia parents, grand-parents or great grand-
parents, was born in such a village, has to be registersd.
Such person cannot be evicted from such a village. He
can only lesve the villesgs on hig own accord and ha can
only be reagarded as having left such villags whan he .
settles in another village and becocmes registered in
guch » naw village. In the case of Muiinda va. ﬁulh‘12
Mr. Justice Cullinan decided that sbsence from a
villsge whilst warking in touwn or slong the line of
rail is not to be regerded as an intention to leave ths
village, This seme sort of reasoning was wmade by the

v whare an

High Court of Northern Rhodesia in s case
appellant who was a former alave in Liyale villege of
the Wsstern Province, was ordersd by the Induna to
lasve tha village bscause of the mannar in which ha
treated tis former master end his raslativas. The

Court hald that the pouwsrs of expelling persons from
villages can only be gxercised by the Litunga and Wuta.
0f great importancs to our particular purposaes is the
provision in this Agt for village Productivity Com-
mittes and Ward Council. The purpose af this Committen

is to incrsass village productivity with the conse-
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quent raiaing of standard of living in the rursl areas.
1f tha standard of 1living in rursl eress is rsised then
the nged for duellers in rural aress to wove into urban
areas for the purpose of looking for jobs will not arise.
The housing problems in town will be much reduced since
only those born in towns will eventually requirs housing
and such increase in towns will be restricted to natural
increase. The only criticism that can be made agsinat
this Rct 1s that there is no provision for restricting
the establishmeant uf new villages. By its provisions
concerning village productivity commitiees it appears
that new villages can be established with en adult popu- *
lation of not less than twenty persons. This sesms

to conflict with the very purpose of regrouped villages
or model village in the sense that regrouped villages
will normally be big villages where facilitles such as
schoola, clinics or rural health centres, community
centraee industries and shops will be made available
whereas smaller villéges will have very few prople
Population in such regrouped villages will permit the
provision of all fagillties. It is submitted that
establishment villages should not in future be allowad
if the villages concerned are of such small sizes as

to defeat the purposes of village regrouping or regen-
struction centres. OUne would have expected the Gov-
ernment to have restricted the sstablishment of nau‘

villages to those of the sizes of grouped villages in
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order to marit recognition. Thare appears to have

bgen no-so-ordination in the introduction of regis-
tration of villages and the introduction of regroupsd
villages and reconstruction centres. It is lubnittcd
that since village regrouping pressuposes a

plannad bigger village such %1;1;03& shbuld be made ths
subject of planning law to avoid the future destruction
of the pattern of these model villages. This can bs done

by an Order of the responsible Minister.



THE UPGRADING OF SJUATTER COMPOUNDS

AND BITE AND SERVICE SETTLEMENTS

On the 20th July, 1972, the Ministry of Local
Bovernment and Housing issued a circular letter
sntitled "Housing Policy under the Second Natiocnal
Devalopment Plan."1 It was sent to all Local Authore
ities. 0OFf great interest to those interested in the
question of Squatter Settlement is the following
guotation from the Circular @

*Anpther hreak through in the Housing Policy is
the Govermnment's acknowladgement of Squatter problew
and the need for Councils to take action. The flrst
and foremost sction necessary 1ls to contalin the exis-
ting squatter sreas to thelir present sizes and the
preparation of serviced plots which should be alloce
ated to the squatters whose settlementa will be dame
plished. Secondly, where, in the case of urban local
authorities, there 1s justification for the retention
of a squatter settlement, the Council should plan for
its upgreding by planning for the provielons of plpad
water, "road and refuse removel services, sewage and

straet lighting and other suruices."z

137



There are various reasons which led Government
to consider upgrading squatter compounds and making
them permanent, The firet is the political motivatione.
The people in the sgquatter compounds ufe voters and
they outnumber those who live in what were regarded
in the Colonial days as "uwhlte areas.” No government
would tamper with the majority of its voters unless
{ts dictatoriel methods have been so worked out that
there is no danger of heing overthrown. There have
heen examples in South Africa and Rhodesia where the
oppressed majority have risen in armg to fight
oppraession and racism.

Tanzania is trying to solve this squatter problam
by removing all loafers from urban areas to the rural
argms.’ Uhether Zambis will follow sult is yet un-
k;aun. From experience so far there is 8 strong
possibility that Zambla may also adopt this solutlone
Gne muset, however, be reminded that Tanzania has no
Constitutional Bill of Rights so that people's movements
can be restricted without fear of cantravening the
Articles of the Constitution. This 1a not so 1in Zambias
where a man can llve“ wherever he wants to without fear

of mnolastation,

The second reason is financisl. The Local Autho-
rities have no monay to erect housee for avery resldant
of thelr aras. It becomas not only a solution of acute

shortage of houses but also it 48 in line with the

138.
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Zsmbian apirit of self-rsliance. Tha commen folk ars,
thersfore, tacitly allowsd to build shelters where thay
can live. UWithout these squatter compounds the Local
Authorities would have been faced with insurmountable
tasks of finding a shelter for every resident,

Besides that, the majority of those living in
squatter compounds could not afford to pay the very
high rents payable in Council housing areas. Locel
Authorities are owed a lot of money by their tenenta,
If mll those living in the urban areas were supplied
with housing by the Local Authorities, the rent in
srrears would not only have increased several times
but the Counclils fsced with problems of finance,
would hardly meet their obligationa in providing tarraed
rosds, sswerage, piped water, refuse removals etc.
if the Locel Authorities mre unable to rendar all
services to few housing areas, how much more would
their problem be incressed. There are the real
reasons which led Bovernucnf of the day to think of
the upgrading of squatter compounds and alsc to ba-
have as though they, the Government, did not see
that Town and Country Planning Act was being violataed

by so many squatter compounds belng outside the lauw.

The circular of the 20th July, 1972, therefore,
makes provision for the planning of équatter compaunds
bafore their being upgraded. In other words, roads

will be provided for, schools and clinics will be



provided fer snd the National Housing Authority will
be ths spproving authority. In other words, the neuw
squattar policy incorporates tha idea aof plenning,
National Housing Autharity will approva schemas
submitted ot it by the Local Authorities. No doubt
there will be a uniform type of lay-out for all
sgquatter compounds in the ares.

The peapla living in squatier compounds had no
right to thes land whatsoever. There is no doubt
thet 1f enforcement notices were issuad en mass, the
tenantas would have no legal right to challenge such
notices. Firstly, they are mere trespassers who can
be thrown out without any legal problem at all.

They have no right to be whera they ard. Even uwhere
tha Party Branch Chairman5 have allocatad plots,

they have no colour of right to do the allocations.

It is what Andrew, Christie and Martin call "sguatting

tn the tachnical sense of taking over someane alse's
llnd.'6
The sacond is that the bulldings were approved
under neither the Town and Country Planning Agt nor
the Public Heslth (Building) Regulations and no
building should be erscted in thoss areas subject to
an approved davelopment plan without such annssnta.7
In other words, the Planning Authorities would

be perfectly sntitled to serve genforcement notices

on the occupiers of houses and othar buildings within

140,
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squattsr compounds without incurring hesavy compen-
sation payments ss provided for by tha Town and
Country Planning Act.a In other words, ths Locsl
Authorities ars indsed not obliged under ths law to
recognise sgquatter compounds., Thers is one intsrast-
ing point sbout whihar or not Loosl Planning
Authoritiss have actuslly ssnctionsd shops, bottle
storss snd bessr halls that they found within squatter
compounds, Tha prsmisss ars sither licansad undar
the Tradss Licsnsing Act or Liguor Licensing Act or
Opague (Traditionsl Besr) Act. Al} gities and mun-

icipsl council ars Pianning Authnrlttutﬂ

as weall ss
being Licsnsing Authoritiss undar the Trades Licanaing
Ant.‘o Besidiés that their approval is indesd ssught
under ths Liguor Licensing Act by the Provinoe Liguor
Licansing lanrd.“ The guestion is whather or not
this approval undsr thass nrav&;iaha would sct as an
sstoppal to the Counsils concernsd when and 4if thay
desirs to anforce the provisions of the Town snd
Countzy Planning Act., Uguld ths parsons affsctsd
successfully plesd that thars has besn a grant by
implication since Licenses have besn {ssusd by the
Councils in their rols as Licensing Authoritiss,

This question was raised in tha cass a? Bombai
Mangabhai Patal and ths Lussks City Coungil in

its capscity as s Local Authority submitied his
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application under the Public Hemlth Building Reg-
ulations. The Council's Madical Officer of Health
then wrots to ths applicsnt stipulating ths conditions
undar which the building could bs made to conform with
the standard required for the Bar. Tha Appellant,
Mr. Patsl, contandsd that when ha racsived s letter
from tha Msdicsl Offiger of Heslth, hs regarded that
ss an implied parmission to develop., The tribunal
held that "whilst, ws can understand thes difficulty
of a laymsn being sowsshat confussd by ths multiplicity
of functions thrown upan ths Respondent in its differ-
snt capscitiss as (intsr alis).
() = plsnning suthority
(b) undsr Public Hemlth (Building) Regulations
(2) as Loas) Authority itself building and
operating bars, ws do not agrss that thers
was sny grant of plsnning psraission sxpresssd
or implied in $his cass. The lettar snd
raport mentionsd in paragraph & of this
Judgsmant wars clearly in connsction with the
Applicant's propossd spplication for a liguor
licencs,"
dihethar or not this is & good law is yet %o be
decidad by the ordinary courts of ths lsnd. Thars is
no doubt that scospisncs of such a decision creates
hardships to applicatns. Bursly tha Council in what-
svar capacity it works should always taks into scoount
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other laws. That doss not mesn sursly that other
laws should so influsncs them as to rssch descision,
by sll maans thit is not what should be done in
visw of ths authority of Pyx Granits Company Limited's
cass slresdy guoted, What appssrs should bhe dons is
to desw thae attention of the applicant to ths prov-
isions of the Town and Countey Planning Act and to
tsll him that permission under this spplication dowss
not includs psraission under the Town and Country
Planning Act and that this permission should be ob-
tainad befors unsscesssry expsnses ars incurrad,
This would nat only be fair in s country whars its
uljazitv ars sither illiterate or semi-literats but
it would be something that a country profsasing to bs
humanists should do, Indesd, that would ba understasnd-
able 4f it happened in a loocal suthority which is not
at the ssme tima a Planning Authority as it happenad
in the case of Bendela's aauc.*’ Hers ths ssall Locsl
Authoritiss especially thoses in ths rural arsas, cannat
surely afford to smploy qualifisd plannsrs and lawysrs
on their staff, although 18 is'nut.¥hewn how far the
prassnt law which mekas ths Local Gavarnmsnt Sarvits
Commission smnlaoysy of sll local sutharities ™ officess
end employsss will sffect ths position,

The uth-; quastion which was canvasssd in the casa
of Buenamfumuy Phiri and the Lusaka City ccunntl;" is
also of great relevance to Squattsr Compounds. Is it



fair for the Planning Authority which has ellowed
squatter compounds to mushroom in its sreas to regulrs
gne of the many squatters living in @ particuler
squatter compound to comply with the provisions of
tha Town and Country Planning Act ? Is it fair to
enforce planning law in an area where planning lau
anforcement has broken down 7 Thers is no doubt thet
lagslly the Planning Authority has to snforce the
Planning Lew in sll its sreas but would that not be
disorimination pursuant to the Zambia Gnnutltutina‘ﬁ
to single out one man simply bhecsuss he is not in
the good books of some Councillors of ths Planning
Authority. bNould this not be ths sane things as 4in
South Africa whars 'nntivu;' ars subjected to tremt-
ment not sccorded to the “whites®. Would 1t mmtter
whather the man singlsd put is of the seme skin pig-
mentation ss ths persons subjecting him to differen-
timl trestment 7 This wss the question which was
raissd in tha Buansafumu Phiri's case. The Tribunel
hed this to say sbout this srgumsnt.

*The sppallant's sdvocste points out thet in the
ares near tha plot, thars is sn arss knoun as George
Compound formerly called Kapwepue Compound, which
contains 1iterslly hundresds of unsuthorissd struaturss
including ssversl unsuthorised bars snd besr hells,
This contention sppears to be Jjustified by inspection.
Indsed 1t sppears that in tha sres sny semblance of

planning control has broken downe

1hb,
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Nevarthaless, nsithar tso wrongs nor two hundrad
wrongs make = right snd ws are concerned with ths
facts of this cass which are that on svideance bsfors
us that this bar snd bsar hall havs besn built without
planning parmission which was certainly nacassary.”

Cancerning that what ths Tribunsl said is true
sssuming thare was no Bill of Rzghtn in the Zambia
Constitutian, ths next quastion would be what is the
purpase sf planning lew ? uhit is the intention of
the Legislaturs in passing ths Zambisn Planning Aact
Cap. 4735 7 uas ths gquastien of Amsnity not one of
parsnount impartance 7 How is smenity improved by
denclition of ons bar snd laaving ssversl unauthorised
structurss stending in the sams ares ? Surely ths
dacision gannot be suppurtsd on tha question of the
8111 of Rights enshrined in the Zsmbisn Constitution
nor can it bLs supported on ths basis gf Part V of the
Second Schaduls to tha Act itsslf. No doubt the fact
that the sres is s sguatter compound is "any sthar
material cunatdurtt&un.‘s"

Tha othar related guestion is of knowing whan sugh
structurss in tha Squattar Compounds were bullt in
order to ses if tha four ysars period has not unpircd.17
This was ulso sn issus which wes raised in Bwananfumu
Phirzi's cass slrzeady gquoted. Ths {r&hunnl in that
cass said "Tha sxact dats whan ths developmsnt uas
carrisd out is difficult to pinpoint. Ascordingly, it
is difficult to sasy whathar the four year pericd within



6.

which an Enforcemsnt Notice under Bection 34(1) of
the Act cen he sarved has axpirad or not."

Surely in the case where the othar side cannot
be sxpscted to know the dete and cennot challsngs the
svidance of the other party, thsn the unchsllengaed
svidenca will stand., 8o that ths Plsnning Authori-
tiss even if thay desirsd to snforce the Planning
Law would find 1% difficult in doing so becauss of
the problses raised by the insction for a long tims.
The Lsw will favour the sgquatters. Casrtainly this
may be ons of the rsasaons why the Government is now
so snxious to regularise the position by giving
squattars somez sort of tenure be it tenangy or right
of occupsncy whatsver term one uses.

To this snd, it has bssn ths declarsd Governmsnt
"Pplicy to survey sll existing squatisr areas and to
decide which can be effectively upgraded « « ¢ » o »
The gengal policy will ba to treat squattars tha
sams 8 a participsnt hss besn trssted under s Basic
Site and Bnrvtna."a In othar words, sccupants will
bs legalisad. Such legslisation has alrssdy taken
place undar Housing (Statutory and Improvemsnt Arsas)
Act 1974,

Ncﬂluin‘g in his papsr on ths Lagal Aspucts of
Housing snd Planning in Lusaka has raised some in-
teresting questions regarding the o fsct of the Conati-
tutional pruvisions sspecislly on the provise that
right of movemsnt provision is not contravensd by @



147,

law which makes provisions i1-

(a)

For thas imposition of rastricticns that
are ressonsbly requirsd in the intersst

of dafsnce, public =safsty, public order,
public morslisy or public hsalth, or tha
imposition of restrictions on tha soguisi-
ition or uss by any parsen of land or
other propsriy in IZsmbis, and axcepti so
far as that provision or, as ths case may
be, ths s$hing done under tha authority
thareof, is shown not ta be ressonably

Justifiable in s demooratic socisty.” .

He contends thet the gqualification on the right

of movemsnts suggssts s nusbsr of possibilitias for

thas limitation or reduction of urban populstion.

(1)

That the removal of parson from urban

aresss to rural arsas ocan bs justified on

tha basis of dafencs, sincs large saoncen-
tration of population can sxposs such

penpls to bowbings from our hostile neigh~
bours. GCould this reslly justify thes remsval-af
parsons from Lusske and Copparbelt towns

to Western snd Southern Pravincss regroupsd
villages or reconstrustion centres which ars
nearsr to Bouth Africs and Southern Rhodesis,
whars the danger is grsster and whare loss
of life from bambings snd lnnd‘ntnnn hus bhasn
the order of tha day.
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The other possibility he raises is that she
Squatter Compound cen be a source of diasass and
during ths time of an epidenic, it would ba very
sxplosive ares besocause the heslth standsrds ara at
their lowsst, lowsr than thosa in a rursl village.

The cthar passibility is that squstter compounds
can be dens of criminals. If one looks at the motor
vehicle thefts in Lusaka snd ths places from which
car thisves coms, this will certainly prove the caaa
for removal of loafars on the linss of rail as has
bassn dong in Tanzanis. Most loufars 1ive in squatter
compounds. The athar gquestion is that of lack uf hou-
sing if aguatter compounds wers remcvade. This has besen
daslt with sufficiently. Sguatter compounds have baasn
lagslised by tha Housing (Statutory and Improvessnt m
Arsas) Act 1974 as the Governmsnt has sssn that " Toun-
ships havs sprung up virtually from nowhars in many
cities snd towns as wsll as in ths gountryside. In
futurs, thess will crests iemenss social problews of
which we slirsady have unnugh.'go It is to correct
this trand that ths pressnt luw has bean uunn..

Tha Government finally descided to snact 8 Legis~
lstion, this is ths Housing (Btatutary snd Improve-
ment Araas) Act 1974 which pravidss for the upgrading
of sguatiars.

The objscts af this Act are s8 follous i~
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(D To providas for the lstting or transfer of
piscas or parcels of land on sits and
sarvics schames snd buildings on Council
hnuliﬁg astates both of which may bs da-
clarsd statutory housing area.

(2) To provide for ths setablishment of »

Council registzy for all thoss Councils
having Statutory Huu.iﬁg Arss or Improva-
_mant Ares within their jurisdiction,

(3)  To provide far the control of areas known
s iquattor compounds which may be declarsd
Improvement Aress.

(&) Yo provide for mattars connactad with or
{ncidental to tha foragoing,

It is (3) jghove that will be discussed hersaftar

as it rllatni to our subjact of tha upgrading of

squattar cnnpadndn.

" In order %0 control and limit the sver incrsasing
numbar of housses erscted in squattsr compounds, the
Act makss tha following provisions s
1 (a) “Every building srsctad and every improve-

mant effactsd on any land to which this
Act appliss shall bs in accordanca with
specifications spproved by the Nationasl
Housing Authority or by the Council in
whose jurisdiction such land is lituatad.'z’
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Such provisions surely is intendsd to save the

purposs of Town and Country Planning ss mell

as thoss of Public Heslth Bullding Regulations.

It is tantamount to spproval of building plans

wholessle.

The act goes further snd provided that?® wa

psrson shall be guilty of en offence under this

Act AT he 3

(a) without lswful suthority uses or occuplies
any piece pr parcel of land or building &in
any arss to which this Act supplies

essscscsssnsecsnae

(c) sracts any building or structurs in sny
ares to which this Act spplies without i
prior approval of the Council within whose
jurisdiction the land is situated,"”

It is, therefore, unfortunate that this Act doas

not apply to all squatter compounds since the prove
{sions of the Act sppliss only to land within the

jurisdiction: 6¢ a Council which has basn declarsd by
tha Minister as such by a Statutory Order.22 It 1s

not all that easy for a sguatter compound to he da-

clared an Improvemsnt Arem, Tuo conditions havs to

be satisfisd bafors thas statutory order can be made

declaring such s sguattsr compsund an improvament

area.
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(1) the land must be held by Council by way
of lsasshold or grant tharsef has besn
mads to the Council in sccordance with
the provisions of the Zembia (S8tats Lands
snd Reserves) Ordera 1928 to 196k,

(1%) A plan shawing the particulars or datails

haresfter mentioned and duly approvad by

the Surveyor-Genarsl and ths Registrar of

Lands end Deeds,"

It 48, therefors, obvigus that not all squatter
compounds fulfil these conditionas. Bome sgustter
compounds are in private hands and yst othars urer
ownsd by ths Stata. Ths axercise will undoubtedly
he costly to Counclls since ilnnd will have to be
acquired from sither individual gwners or the stats,
In both casas, the preparation of Title Deeds will
result in some costs., That will be the seme with
ragard to surveys to be cerried. It would have heen
easier 1f thare were sufficlient funds for the pure
posas of squatter compounds upgrading but ss it
atands the control machinery will be less effective
and too0 slow,

People will continue to erect houses on lands
which they do not own as thay fesl and no satisface

tory method of control has yet baen devissd.
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Thoss squattar aress which will be subjsctad to
tha provisions of ths Act will have a plan known as
*Improvamant Arsa Plan® which said plan will have
to be spproved by thas Minister in tha sams msnner
he approvas dsvslgpment planu.ab Such plan can
proparly be regarded as a*minl approved devalspment
plan® for the area in question,

Such an Improvemant Area Plan will contain the
following information :-

(1) The nams and description of the Improve-

ment Ares
(1) Exiating roads if any
(111) Roads proposed to be constructed
(iv) Tha existing areas for common user
(v) The proposed arsas for common user
(vi) The location of sach bullding identified
by 8 serial number

It is only correct that ue inguire inta the
meaning of tha clause "for common usar.® This clauss
is not dafined by tha Act, but it would Rppear to
mean snd can snly mesn a place where all the membaers
of ths public have sccess, such place would mean,

schools, clinics, hospitals, welfare halls, places
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for racreation such as football grounds, cinema halls,

This would slso include churches etc. The guestion

is does ths clesuse "for common user® include places

used for businass such as shops, factories, bser halls
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and bara 7 On the busis that thass places ars opan
to ths members of ths public one would be inclined
to say yes.

Tha Aot furthar mskas provisionfur an ogsupancy
llnnnuuzs which is to bs issusd to the sccupler of »
site in an improvement ares. It providas that -

"No person shall, without a licence issusd by the
Council in sccordence with its terms and canditions,
build, uss, let, creste a lien on building ersctad on
any pisce of land.”

The validity of the occupancy licence is limited
to @ pericd not exceading thirty years. One mey
assume that aeuupun#y licence for say two years will
he issued., Ons may assume that auch occupancy licences
will be renewsble as of right provided the licenseas
comply with the tarms and cenditions of such licence
and provided alsoc that he pays ragularly his rent
reserved by tha occupancy licences. Although tha Act
4s silent ss to the renswal of the occupancy licence
1t makes smple provisions for the revocation of sush
s licence.

The Council may revoke the occupancy licensas an
giving the licensse thrae monthe prior notice in
writing in the following circumstsnces i-

(m) If the licensss has gommitted a bresach of

or fallad to caomply with any of the cone

ditions of the licenca, or
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(b) 4f ths licensss has failed to pay s fas

prascribed for such a license.

Thare ars many omissions in tha ﬁmvtnum of the
Act in relation tc ths improvemsnt erems which ars ohe
jectionmbla in that the 1jcensse or rather s forwer
squatter in upgraded squatter uunﬁuundn is discrininated
agsinet. The moat obvicus is the discriminatory
trestment sccorded to s sguatter vis s vis s tenant
in sn upgraded site and service scheme us rsgards
tenura. The upgradad squatter can only hops for an
gccupancy licence eand yet s tenant in the site and
service scheme can hops for s certificats of title us
persons in ather areas are afforded and yet the Con-
stitution iw very clear that ®"subject to the prove
isions of clause &, 5 snd 7 no law shall wmekae any
provision that is discriminstery eithar of itself or
in its !ffnat.'zﬁ Sursly the sffect of this leglae-
lation is %o disoriminaste sgainst the upgraded sgquatier.
The validity of ocoupsncy licences is limited to o
period not excesding 30 years, yat the one for an upe
graded sits and ssrvice tanant is unlimited axcapi
that the Lande (Conversion of Titlea) Act 1975 now
mekes » ceiling of ona hundred yssrs.

Thare does not appear to be reglstration regquirse-
ments for those with ocoupancy licences yet for others
certificates of title will hava to be issued and thass
will have basn registerad. It will smable thoss with
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such Cartificatss of Title to obtain duplicataes if
criginale ars lost,

Thae nex lsw has msds an improvement in the legsl
status of ths squatter living in upgraded compounds.
It has legalissd his stay.in such nquattcr compounds,
Although there saems tﬁ.bc no moral juatification for
.traating those living in improvement sress differently
from those living in afututnry hauasing areas.

It is suggested that this anomaly should be
removed by amending the 1974 Act and maeking uniform
provisions for the both Statutory Housing Areas and
Improvemant Areas.

It ia 1pterult1ng to note that the provisions of
Town and Country Planning Act have bsen exprassly
excluded from application in arses subject to the
Housing (Statutary and Improvement) Act.27 In other
words, Town and Country Planning Act cannot be appliasd
1o mny building or structure or change of use in the
Statutory Hmuning_ﬁitll and Improvement Areas. Dng
mey be tempted to say thmt the Authorities have hesded
the sdvice given by Andrew, Chriatias and Martin thut ;
tha mpdern Zesmbian Planning law is not appropriate for

7a since sbout two-thirds of the

Zambia Conditions®
paople living in the urban areas have been axcluded
from the sting of the Planning Code. Uhether or not

this ia the best interests of Zambis, one doubts it.
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Are the peopla in Zambie interssted in the creation
of slums, traffic hazerds snd such other evils which
the Planning Law is trying te control, Surely not,
it is hetter to nip these problema in thelr bud be-
fore theay come out of cnntrulg Prevention is better

than cure.

Besides the Town and Planning Act the followlng
Acts have alsoc bsen exprassly excluded from being
applied in Statutory Housing Arsas and Improvement
Araas -
(L) The Lands snd Desds Ragistry Act
(1) The Land Survey Act
(111) Tha Rsnt Act 1972
(iv) Tha Stamp Duty Act

Anather point of diffnranna hetueen ths tuo aress
1 that in Statutory Housing Arsas the employer can
erect buildings and bs issued with Cartificataes for
those houses provided such houss are used (o acconm@e
date their permanent umplnyuea.za Thare is no compayubls
provisions for Improvement Areas.

These anomalies should have been detected and
corrected. It is indeed true to say that if the
country allows sluma to grow, then postarity will laugh
at this gensration for itsehorteightedness. This 1is ]
the resson behind Lusaka Planning problems as the
planners failsd to forecast the trewmandous growth in

population that would come about as a vesult of inde~
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pendance. Poorer sections of tha comeunity are baing
made to pay hesvily for thase mistekes by having to
pay high taxi fares or bus fares for their transpors

to and from their place of employment in what is re-
garded as a city centrs.
| This last section hes tried to discuss the solution
of nvut@crnuding in towns, influx control and inaffec-
tive planning control. ‘It is apparent from the dis-
’cu-uton. espaciaslly about Buanamfumu Phiri's case,

that thare ia no effective planning control in sguatter
compounds.

Such controls sre done not only discriminatorily
but sre based on ulterior motives. The Housing (Btatu-
tory and Improvements Areas) Act 1974 hes, in fact,
legalised this sbsence of gontrol. The Nationsl Heusing
Authority is, in fect, crested "the Planning Autharity®
for these aress although not in name.

The peas system which was based on ths person's
skin pigmentation was m di-criminatnry measurs but 1t
gserved ths purposs so well that there uss relativaly no
sguattsr problem. Town Planning then had its full
force snd effect in the Urban Areas.

Whather or nat such s system is bad because it
dogs not have its origin in locsl customs so are ather
laws such as company law, insurance lauw, traffic lau.
Yown and Country Planning Laws comes as a rssult of
industrislisation and over-crowding. BSmall villsgas

do not requirs such sn sdvenced system of law, Thare
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arz indesed no traffic jama to think of nor is the
nrﬁlnary man required to walk a long distance to his
place aof work svery day. These problems come only
with growth of big cities and towns. Suraly a country
cannot walt for the problem to grow out of proportion
before it is tackled. In the Bible lenguasge now is sn
scoepted time. Ona must remember "to make hay while
the sun shines." In big cities of the world, problens
causad by’bﬁd planning are so -enaormous that thay csnnot
simply be ignored. Such problems are beginning to show
their ugly hesds in Zambian cities and towns, There is
no earthly reasan why Zambla should not use the tech-
nical know-how sdopted by industrialised countrles as
our country is making such a remarkable industriasl
progress and urbanisation of its people.

There is no doubt that if Tha Housing (Statutory
and Improvement Areas) Act 1974 is fully implemented
8ll over the country soma if not sll the problams associs-
ted with lack of control will be reduced considerably.
The Authorities will be in a position to know the number
of the people living within their borders and will
effectively make provisions for social services suoch
ss Schools, Hospitals, Hamlth Centras, Recreational
Centras with some amount of mccuracy. Uniuthariaed
structurss will no longer be srected, uith the effi-.
cient Party Orgenisstion and the ever increasing use of
Special Constables crime will be reduced, Bince it
will than be difficult to erect s house &in toun unless
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the Authority grents s Plot, rural dusllers will find

1¢ difficult to live in town especially at the times

when unemployment is sver incremsing. No doubt thazrs
will be some planning in sgquattsr compounds and the ills
of lack of planning will be dimished 1n urban arsas.
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CHAPTER 8

GONCLUSTON

It may be worth at this stage tu say something
about the Planning Law in Zumbia, especially the
conclusion reached after having ssen how 4t works.

In the firat place, the Town and Country Plsnning
Act doms not apply to all the parts of the country,.
Rural Aress which were formerly known as Native
Reserves and Trust Lands are axcluded from iis ambit.
It 18, therefore, spplicable to tha lins of rail srsas

and townships in tha Provinces.

| Secondly, Government and Mining are not coversd
by this Leglslation. They are nxampted. This can
be seen from the decision in the case of Buanamfumu
Phirl vs. The City Council of Lusaks.

The law has been violated snd the sutharities
seem to be giving tacit approval to contraventian
of tha law because political considseration have been
paramount here, although the Gavernment's humanistic
policy may also be responsible for this apparant lack
af control. It ia unthinkable that tha Govarnment

can demolish houses of the meajority of thes votaras.
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Once houses are demoliehed wholesals, thse 1ikelihoad

of a vote of no confidence in the Government at polls

i very great. Indeed @& humaniatic Government will
consider whather 1¢ 18 in the interest of the country

for those squatiers to ba evicted frqm their houses

and left out in the cold without alternstive ascommo-
dation. If altarnative accommodation wara pravided st
economic rent then it would not be {deal for persons who
1ive belou bread line. Surely rent as charged in nadium
denslty housling areas 1g too high fer most persons 14ving
in agquatter compounds. The Government has, therefore,

to take such factors {nto account pefore thay take appro<
priate action. Is it 1n the best intereal of Zambizs to
demplish all housaes arected in squatter compounds without
planning pcrminlibn 7 To do so will be 1ike doing what
the Coloniasl pouers were doing when thay used to burn
doun houses in settlemanta of lass than ten man. That
action of the Colgninl Pouers was perfectly right in

that the purpose uas not to sanction gmaller settlemants
but to encoursge larger villages where sarvices would bs
provldad easily in tha aame manner village regrouping
policy attempts to do. The question is what would %he
subvarsive elements in the country do if Government
demolished houses in squatter compaunds ? Would that

not be tantamount to giving tham gun@ with which to

provoke the public to riots and civil disturbances.



The Governmant hae devisaed & plan O

regrouping and raconstruction centres.
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f villagae

Whether this

succeeds, depends on saveral factors. The firast is

whether Government has funds to provide

services

required in these villages and neu centres. Are the

centres capable on their own of being vi
units ? Are theae villages going to be
plannad 7 If some areas have already re

salves, such as one finds in the Western

able economic
successful a8
grouped theme

Province

along the fringes of the plain, where villages cannot

be distinguished by @ gstranger sincé the
stretch without boundaries, would the Go

justified in providing hetter services 1

y form onm
varnment be

n newly re-

grouped villages whilst denying the same facilities

to those villages already regrouped 7 These are the

questions which should occupy the minds
and Administrators.

For the Planning Law to be effactiv

of Politiclans

e, tha araa of

control should be widened and not narrowed as is be-

ing dane uoday. The possibility of offe
future generation 1s great in that ue wi
bghind us slums. No doubt @ place like
Stege I is a slum.

what is required is the old approac

nding the
11 have left

Kaundas Squars

h which reguirss

effective control in all arsas falling within the

planning authority's jurisdiction.

a



The village regrouping and Raconstruction
Centras should not only be left to ungualified
yauths but to sxperts in thair field so that
these villagas and centres are not only made
attractive temporarily but are made permanagntly
viable econgomic units. In these Villages and
Centrea, there should be proper planning control
and they should serve as a model of good planning,
There is alsc s need for amending the Village
Registration and Development Act to provide for
the future recognition and regietration of
villages of a certain number of adult reéidenta.
This would obviate the problems of sparcely
populatad aress. The District Secretary snd/or
Rural Councils could be authorised to administer
some of the provisions of Town and Country Planning
Act so that there masy be orderly pattern of settle~

ments in the Rural Areas.
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