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courts are expressly barred from guestioning any order made

under the Public Order and Security Act 1967.68

(D) GHANA

Rs we observed in the last chapter, dhana till the
military coup of 1966, did not provide for a declaration of
a state of emergency in its constitution. However, there was
on the statute books security legislation which gave the
government enormous powers. The most notorious of which was
the Preventive Detention Actsg passed in 1958. This Act,
under section 2(1), empowered the President to order the
detention of any citizen of Ghana if satisfied that the order
was necessary to prevent that person actingiin a manner pre-

judicial to -~

(a) the defence of Ghana,
(b) the relations of Ghana with other countries, or
(c) the security of the state.

The maximum duration of detention stipulated was five years7D

but a person could be detained up to ten years in certain
. 71
circumstances.
The Preventive Detention Act had a life-span of five
years72 but it could be extended from time to time for a
further peiod of three years by a resolution of the National

73

Assembly. It was repealed when the military took over in

1966.
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(E) KENYA

Althaough the epithet "emergency" has been deleted from
the constitution and replaced by the expression "security
measures" Kenya does possess legislation uwhich confers on
the executive extra-ordinary powers to deal with situations
of crisis. The explanation given by the government for the
change of terminology was that the word "emergency" was
"unnecessary and misleading.... It has for us the most
distasteful associations of memory. UWe prefer to talk about

74

our public security."

The Preservation of Public Security Act75 distinguishes

between public security measures, which aré available under
Part II and are brought into operation by a declaration of
the President which does not require the approval of the
National Assembly,76 and special public security measures

which fall under Part III arid are brought into force by an

order under section 85 of the constitutiun.77

The 'preservation of public security' is defined widely
to include: the defence of the territury and people of Kenya;
the securing of fundamental rights and freedoms 0% the
individual; the preveniiun and suppression of rebellion,
mutiny, violence, intimidation, disorder ano crime, and
unlawful attempts and conspiracies to overthrouw the
government or the constitution; the maintenance of the

administration of justice; the provision ot supplies essential

to tne life and well-being of tne community, their equitable
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distribution and availability at fair prices; and the provisiaon
of administrative and remedial measures during periods of
actual or apprehensibie national danger orT calamity, or in
consequence of any disaster or destruction arising from natural

78
causes.

The primary effect of the Act coming into force is to
enable the President to make regulations. The President's
power to make regulations under Part I is considerably more
limited than under Part III, and such regulations are invalid
if they are inconsistent with any provision in the constitution

or any other lamz9

except during any period when Kenya is at
war or to parts of Kenya to which section 127 of the

constitution applies.80

The purposes for which regulations may be made under
either part are extensive and include the detention or the
compulsory movement of persons, censorship or the prohibition
of communications, control or prohibition of processions and
meetings, compulsory acquisition of property, forced labour,
control of trade and prices and the modification of any 1au.81
Though the specified purposes are sufficiently wide to
comprehend any regulations, the Act has a residual provisiaon
which permits regulations on any matter not expressly specified
which is necessary or expedient for the preservation of
public security.az

General provision for the regulations, rules and orders

made under the Act is made under Part IV. A1l subsidiary

legislation must be laid before the National Assembly after
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it is made, unless already approved in draft form, and can be a
annulled by it if it passes a resolution of annulment within
twenty-eight days.a3

Subsidiary legislation may be made applicable to the
whole or part of Kenya and may discriminate‘betmeen classes
of persons.ah

The regulations may also provide for the trial of such
uffenders by such courts (excluding court martial) and in

85

accordance with such procedure as prescribed therein. The

Regulations may also authorize the search of persons and the

entry of premises, etc.86

L, CONCLUSION: SCOPE OF EMERGENCY STATUTES

We may conclude from this survey of emergency statutes
that governments in African Commonwealth Countries do possess
enormous powers for dealing with semi and full emergencies.
The similarities in the provisions of the various statutes
are striking. All the statutes examined, for instance,
provide for detentiuns and restrictions of individuals without
trial.

The regulations providing for detention and restriction
are framed in such a way as to confer unfettered discretion
on the government. Furthermore, nomeof the statutes attempts
to define precisely what is meant by 'public security',
leaving it to the government to decide what constitutes a
threat to public security. The situation is exacerbated by the

absence of effective control on the legislative competence of
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the executive, by the legislature. The statutesconfer powers
on the executive, which when invoked, seriously curtail basic
human rights. As Professors Ghai and McAuslan have aptly
commented:

"Whatever the justification for them, there is
little doubt that they strengthen the hands of
the government enormously, and since the checks
on their exercise are minimal, one cannot be
sure of the bona fides of the government in
their use. The very existence of these powers
has an unhealthy and inhibiting effect aon the
assertion of democratic rights, and their
prolonged use is clearly inimical tB7the
growth of democratic institutions.”

Needless to say that basic human rights are in an extiremely
precarious position where the government can invoke extra-
ordinary powers without the need to make an emergency
proclamation, as is the case in Malawi, Tanzania and Kenya.
Governments in those countries can assume these powers

indefinitely without obligatory public accountability.

In the next chapter we shall consider specifically

judicial control over powers of detention and restriction.
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CHAPTER FIVE

JUDICIAL CONTROL OVER THE EXECUTIVE'S POWER OF DETENTION AND
RESTRICTION WITHOUT TRIAL

1. INTRODUCTION

In this chapter the focus is on the judicial response
to alleged violations of the guaranteed rights and freedoms
during the subsistence of & declared emergency.

The safeguards accorded to detainees and resirictees
under both the Constitution and the various emergency statutes
will be considered together with the way courts have gone
about interpreting them. |

It is a prerequisite of a lawful detention that the
arrest must have been effected in accordance with the reguire-

ments of law. As Brett, L.J. pointedly stated in Dale's case:

"The courts will not allow any individual to
procure imprisanment of another, unless he takes
care to follow with extreme precision every
form and every step in the progess which is
to procure that imprisonment.”

It is in this context that the safeguards provided for detainees

and restrictees will be examined.

2. SAFEGUARDS AVAILABLE TO DETAINEES AND RESTRICTEES
UNDER THE ZAMBIAN CONSTITUTION: THEIR JUDICIAL
ENFORCEMENT

The courts in Zambia have been given powers to review

any legislative or executive actions which adversely affect

2

fundamental rights provisions in the Constitution. The
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Constitution lays down certain procedural safeguards which
must be adhered to in order to effect a lawful detention or

restriction.

A. THE SAFEGUARDS

Like the provisions relating to the declaration of a
state of emergency the procedural safeguards have undergone
some amendments since Independence. It is, therefore,
necessary to look at the safeguards entrenched under the
Independence Constitution and contrast them with those that
exist under the present constitution. 1In this regard it
will be necessary to refer to the 1969 amendments, which have

already been mentioned elsewhere 1in this wufk.

(i) Safeguards under the Independence Constitution

Section 26 (2) of the Independence Constitution
stipulated that a detained person was entitled to the
tollowing safeguards:

(a) to be supplied with a statement in writing in

a language that he understood specifying in detail

the grounds of detention within five days of the

commencement of his detention;

v

(b) to have a notification of his detention published
in the gazette within fourteen days'uf the

commencement of his detention;

(¢) to have an automatic review of his case by an
independent and impartial tribunal not more than
one month after the commencement of his detention

and thereafter at intervals of six months;
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(d) to he afforded reasonable facilities to consult
a lawyer of his own choice who would be permitted

to make representations to the Review Tribunal; and

(e) to appear in person or by a lawyer of his own
choice at the hearing of his case by the Revieuw

Tribunal.

The Review Tribunal could make recommendations concerning
the necessity or expediency of continuing his detention to
the detaining authority but such recommendations were not

binding on the detaining authority.3

(ii) Safeguards in the post - 1969 period

Many of the provisions above were amended in 1969.“

The overall effect of the amendments was to whittle down
the efficacy of the provisions in favour of the detainees
both in content and effect. A new clause was inserted which

enabled Parliament to:

"make or provide for the making of rules to
requlate the proceedings of any such tribunal
including, but without derogating from the
generality of the foregoing, rules as to
evidence and the admissibility hereof, the
receipt of evidence (including written reports)
in the absence of the restricted or detained
person and his legal representative, and the
exclusion of the public from_.the whole or any
portion of the proceedings."

It would appear that the new provision was designed
to prevent detainees and the general public from hearing
jnformation the disclosure of which might prove prejudicial

to national security, or which might adversely affect some

»
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foreign power. But the provision poses a grave daﬁger to the
detainee because the government can use it to deliberately
arrange the receipt and admission of evidence in a manner
which may adversely affect the position of the detainee
especially in cases fraught with politicai overtones.,

Another effect of the amendments was to bring the
provisions relating to restrictions in line with those relating
to detentions. The importance of this change is underlined
by the fact that the restrictee , unlike in the pre-1969
period, is now entitled to the same rights as the detainee.

Furthermore, the period for review of the detainee's
case was extended from one month to one year. It is to be
noted that automatic review was abolished and replaced with

review upon request by the detainee.6

The rationale for these amendments was stated by the
then Attorney-General, Mr. Chuula in a statement to the

National Assembly:

"We have got in the constitution restriction and
detention. This is not a new law, it is merely
to amend the existing law. In fact this law is
more enlightened. While at the moment a man
who is detained is entitled to have a judicial
review and one who is restricted is not so
entitled, this amendment brings restriction and
detention into line so that both restriction
and detention can be brought into open court
for the state to indicate why it is restricting
or detaining.... this amendment in fact is more
enlightened and more democratic, because it
will no longer be necessary to have Judicial
inguiry orYeview outside the court for anyone
who is restricted. In other words, it will
be a Judicial inquiry in open court to which
the restrictee will have recourse to legal
representation. Without this measure, the state
is forced each time it arrests someone who is
engaged in sabotage or espionage, to have all
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the methods that he is using in his actions against
the state revealed in open court, so that afterwards
the ene mies of the country change their methods...
the extension of the period from six months for
revision to one year is logical in order that it
gives the state, and those who are responsible

for security, time to investigate further the
activities which the restrictees or detainee has
been engaged 19 and those who have been assisting
him to do so."

The rights of detainees were further attenuated by the

enactment of a Constitution Amendment Act of 1974.8 In response
to a series of court cases in which the government was ordered
to pay large sums of money to detainees by the courts for
unlawful detention and ill-treatment in viclation of the
constitutional guarantees of personal liberty the UNIP National
Council directed the government to enact legislation to stop

the award of compensation to detainees by cnurts.9 In the

Bill the government originally proposed that:

"No court of law shall make an order for damages
or compensation against the Republic in respect
of anything done under or in the execution of
any restriction18r detention order signed by
the President."

There was overwhelming opposition to this Bill both inside
and outside the National Assembly. For instance, Mr. S. Zulu,
MP condemned the Bill as being:

"completely contrary to the announced intention,
pitiful and leaking with a lot of loop-holes..
persons who are unlawfully detained should
be paid compensation. There must be redress
in the courts and if the Tribunal finds that
there are no grounds for detention then it
is guite clear that it must be mandatory on
the President to release the detainee. If
the tribunal assesses the amount of compensa-

tion or damage it must be mandatory on the
government wu pay the detainee. UWhy should
the government have any discretion? Otheruise

there is no point in having a tribunal at all."11
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The government was forced to withdraw the Bill in order to
modify some of its objectionable features. In its modified
form the Bill preserved the jurisdictinn of the court in respect
of claims for damages or compensation arising from physical
or mental iil-treatment during detention gr from any error in
the identity of the person restricted or detained, but not

in respect of claims based on technical errors like failure
to adhere 1o procedural requirements. As regards these,

and in other cases in which a law court was precluded from
making an order for damages OT compensation, the amendment
stipulated that:

"... the tribunal reviewing tnhe case oT & restricted
or detained person in pursuance of Article 27 may,
if it finds that such person has sutfereu loss ov
damage as a result of anything done under or in
the execution of a restriction or detention order
signed by the President, recommended to the
President that compensation shuuld De paid to such
person or to any dependent of such person, but
the President shall not be obliged to act1§n
accordance with any such recommendation.”

Dr. Zimpa aptly remarks that thne effect of this amendment:

",.. was clearly to make the President an effective
authority in determining the amount, if any, of
compensation awarded to a detainee who has suffered
loss or damage while in detention. In saying this
it must be remembered that the President is also
the detaining authority.. Not only this, but in
the area of regulating national security, he is the
real legislator of the emergency laws which confer
a lot of power upon himself. Thus in the realm of
national security, the President combines and
performs the functions of a legislator, executor,
and now with the passage of the constitutional
amendment under reference, he shares the authority
to decide upon disputes of when to award compensa-
tion and how much in respect of an aggrieved
detainee or restrictee. It might, however, be argued
that in modern times it is not uncommon to find
numerous incidences when the executive arm of the
government performs all those functions. Houwever,
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when this practice is extended to cases involving
personal liberties of individuals without a proper
system of controlling that1Bumer, then the matter
hecomes pretty dangerous.”

At this point it will be useful to refer to the report af the

National Commission on the Establishment of the One Party

State. The Commission observea that many petitioners made

strong representation in favour of the right to personal

liberty and the right to freedom of movement as enshrined

in the constitution. Many aspects of the provisions relating

to restrictions and detention without trial came under heavy

criticism.1h

Nevertheless, the Commission felt that:

... in the interest of security, provisions for
detention without trial should be retained in the
constitution provided the powers of the executive
were curtained, the detention period before the
review was reduced, the grounds of detention were
served in a shorter period and that detainees
were free tqscommunicate with their lawyers and
relatives."

Consequently the Commission recommended the following safe-

guards:

"(1)

(2>

(3)

(&)

(5)

that there be no detention without trial except
during a state of emergency;

that a detainee or restrictee be furnished
with a written statement specifying the
grounds for his detention or restrictian
within ten days;

that the notification of detention or
restriction be published in the government
gazette within fourteen days of such detention
or restriction; .

that a tribunal be established to review
the detention or restriction within three
months and that its decisions be binding
on the authority;

that the composition of the tribunal which

" may sit in public or in camera be as follouws:

the Chairman and two other persons (one
lawyer and one other person) to be appointed
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by the Chief Justice in consultation with
the President of the Republic;

(6) that detainees be free to communicate with
their lawyers and relatives and not be held
incommunicado;

(7) that whenever a state of emergency is
declared while Parliament is not in seasion
or after the dissolution, the National
Assembly should be summoned within twenty-
eighty days of the date of the proclamation
for approval; and

(8) that a declaration of a state of emergency
ceases to have effect after a period of
six months from the date of the proclamation

unless the National Assembly approves its
continuance."

It is apparent that these were radical recommendations,
which, if incorporated in the cnnstitutinn, would have
greatly enhanced the detainee's position and curtailed the
President's enormous powers. Not surprisingly, the

government rejected the suggested safeguards, arguing that:

"... at this stage in the nation's development
and in view of Zambia's geo-political pasition
in Southern Africa these recommendations could
not be implemented without detrimeqé to
Zambia's security and government."

Having reviewed the safeguards granted to detainees
under the Independence Constitution and the amendments made
thereto as well as the recommendations of the Chona

Commission, it is now appropriate to examine the safegquards

that are embodied in the One Party Constitution and the
Preservation of Public Security Regulations.
Article 27(1) provides:
"Where a person's freedom of movement is restricted
or he is detained, under the authority of any such

law as is referred to in Article 24 or 26, as the
case may be, the following provisions shall apply:
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(a) he shall, as soon as 1is reasonably practicable
and in any case not more than fourteen days
after the commencement of his detention or
restriction, be furnished with a statement
in writing in a language that he understands
specifying in detail the grounds upen which
he is restricted or detained;

(b) not more than one month after the commencement
of his detention or restriction a notitication
shall be published in the Gazette stating
that he has been restricted or detained and
giving particulars of the provision of lau
under which his detention or restriction is
authorised;

(c) if he so requests at any time during the
period of such restriction or detention
not earlier than one year after the commencement
thereof or after he last made such a request
during that period, as the case may be, his case
shall be reviewed by an independent and impartial
tribunal established by law and presided over
by a person, appointed by the Chief Justice,
who is qualified to be a judge of the High
Court."
The other provisions relating to the function of a Revieu
Tribunal and the detainee having access to a lawyer of his
own choice remained unchanged.

In addition to these constitutional safeguards, there
are also certain rights that are accorded to detainees under
the Preservation of Public Security (Detained Persons)

. . 1
Regulations. These are An inheritance from the colonial period.
The regulations: permit the legal representative of a detained
s . .19
person to intervieuw him;18 permit visitors to visit him;
. 20 .
permit the detainee to wear his ouwn clothing; permit the

detainee to exercise daily;21 allow the detainee to receive

and write 1etters;22 permit a detainee to smoke tobacco and
. 23
to receive newspapers, books and magazines. Moreover, no

24
detainee may be compelled to perform any work nagr may any
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prison officer use force "unless its use is necessary, and
no more force than is reasonably necessary shall be used."ZS
The President may appoint two or more persons to constitute
a "committee of Inspection" for any place or places of

detention, which, inter alia, shall be responsible for

ensuring compliance with the provisions of the regulatinn.26

The Committee may at any time visit any place of detention
and shall hear "any complaint (not being a complaint relating
to the validity of a detention order or relating to the
grounds upon which such detention order was made) which any
detained person may wish to make."27 Copies of the reﬁarks
and recommendations of the Committee shall be sent to the
Cnmmissinn.28 Finally, a detainee shall only be detained

in a place authorised by the President.29

Provisgsion is made for the appointment by the President
of a Tribunal or such number of Tribunals as the President
considers necessary or expedient and such Tribunal shall
comprize a Chairman appoited by the Chief Justice and such

other persons as the President may‘appnint.3n

(8) JUDICIAL INTERPRETATION OF THE CONSTITUTIONAL
SAFEGUARDS

The guestion which arises is whether the aforementioned
provisions, especially the constitutional safeguards, are
mandatory or merely directory. What is the effect of non-
compliance with them? Does non-compliance invalidate the
detention or restriction order? Some of these provisions

have been the subject of judicial interpretation.
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(I) THE EFFECT OF NON-COMPLIANCE WITH ARTICLE 27(1)(a) AND (b)
(i.e. SUPPLYING DETAILED GROUNDS IN A LANGUAGE UNDERSTOOD
BY THE DETAINEE WITHIN G DAYS AND PUBLICATION IN THE
GAZETTE WITHIN ONE MONTH RESPELTIVELY)

In Chipango v Attarney-General,31 the applicant was detained

under regulation 33(1), but he got the grounds of detention

after 16 days and his name was not publishea in the gazette

within the stipulated period of one month. Magnus, J. held

that the provisions that were contravened are constitutionel

conditions subsegquent to arrest and are mandatory. Failure to
32

comply with them rendered the detention order invalid. In

a more recent case, Attorney-General v Musakany333 the respondent

cross-appealed on the sole ground that article 27(1)(a) was
not complied with in that the grounds for his detention uere
not furnished to him immediately, that is, at the time of

his detention. He argued that the words in article 27(1)(a)
"ag soon as is reasonably practicable" mean immediately,
unless the magnitude and jntricate nature of the allegations,
or the detention of a large number of persons, or both, make
this impracticable, in which event, grounds must be served

not later than 14 days after the detention or restriction.

Replying to this argument, Silungue, C.J. delivering the
judgement of the supreme court stated (after quoting article

27(1)(a)):

"Taking the above quotation as a whole, it 'is clear
that the fundamental object intended to be secured
by paragraph (&) of clause (1) is to provide a
machinery for enabling a detained or restricted
person to know as soon as possible, but not later
than 14 days, the reasons for his detention or
restriction. I would regard the expression 'as
soon as is reasonably practicable and in any case
not more than 14 days...' as falling into two
parts, namely, (a) 'as soon as is practicable';




122

and (b) 'in any case not more than 14 days.' As

to (a), my understanding of it is that it dues nut
constitute a mandatory period; it serves as an injunction
toc urgency. With regard to (b) it clearly represents
the maximum, that is, the mandatory period within which
a detainee or restrictee must be furnished with grounds
for his detention or restriction, as the case may be."

(i) The meaning of 'specifying in detail’

The meaning of this expression has been the subject of
much litigation in Zambia as it has been in India. In fact
Zambian courts have followed Indian decisions on this point.
Most cases .that have been brought before the courts have
contained allegations that the grounds of detention are vague,
imprecise, roving and so forth. Two major Indian decisions
on this point have often been cited with appfnval by the

Zambian courts. In one case Bombay v Atma Ram Vaidva,Bh

Kania, C.J. stated:

"Wyhat is mean t by vague? Vague can be considered
as the antonym of ‘'definite'. If the ground which
is supplied is incapable of being understood or
defined with sufficient certainty it can be called
vague. It is not possible to state affirmatively
more on the question of what is vague. It must
vary according to the circumstances of each case.
It is, however, improper to contend that a ground
is necessarily vague if 4he only ansuwer of the
detained person can be to deny it. That is a
matter of detail which has to be examined in the
light of circumstances of each case. If on
reading the ground it is capable of being
intelligently understood and is sufficient.y
definite to furnish material to enable the
detained person to make a representation against
the order of detention it cannot be called vague."

However, it is apparent that the amount of detail and
what constitutes vagueness will always depend upon the

circumstances of each case. In Naresh Chandra v State of
35

West Bengal the Indian Supreme Court stated:
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"Vagueness is a relative term. Its meaning must vary
with the facts and circumstances of each_ case. UWhat
may be said to be vague in one case may not be so
in another and it could not be asserted as a general
rule that a ground is necessarily vague if the
only answer of the detained person can be to deny
ijt. If the statement of facts is capable of being
clearly understood and is sufficiently definite to
enable the detained person to make his representation,
it cannot be said that it is vague" g

The West Indian case of Herbert v Phillips and Sealé&36

dealt with the vagueness of grounds. In’ that case Lewis, C.J.

stated:

"But it must (the statement), in detailing the grounds
for detention, furnish sufficient information to -
enable the detainee to know what is being alleged
against him and to bring his mind to bear on it."

In Zambia the most instructive construction of the
expression 'specifying in detail' was that given in Kapwepuwe

and Kaenga v Attnrney-ﬁeneral.37 The two applicants appealed

against the refusaL of the High Court to grant habeas corpus.
They contended that the grounds that were supplied to them
were not in detail, and consequently they could not make
representations to the appropriate authorities against their
detention. The Court of Appeal observed that the statement
which the detaining authority is required to give need not
contain all the evidenbe which has come to his knowledge
because it might be against the public interest tu disciose
such evidence. Both Doyle, C.J and Baron, J.P cited with
approval the passages in the two Indian and one West Indian

cases, guoted above. Baron, J.P. said:

"Such grounds must enable the detainee to make
representations not only on ihe basis of mistaken
identity, alibi, and the-like, but also on the
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merits; the detainee must be put in a pusitiun
where he can dispute the truth of the aliegations
againsi nim. Thas is not, however, 1o say tnat
the ailegations must be particularised in the
same way as criminal charges; tne procedure

of preventive detention 1s, a fortiori, different
from criminal procedure, and there is no warrant
for the proposition that the allegations must be
made in similar manner. Grounds are natBBharges;
they are the reasons for the detention.”

Thus, the test to be applied whenever an allegation of
vagueness in a ground for detention is made is whether a
detainee has been furnished with sufficient information to
enable him to know what is alleged against him so that hé
can bring his mind to bear upon it and so enable him to
make a meaningful representation to the detaining authority
or the Detainee's Tribunal.

39

In Attorney-General v Musakanya the Supreme Court

held that failure to give a specific date in a ground for
detention cannot, per se, render the grounds vague, just as
in the case of a criminal charge. Obviously, where the
detaining authority is aware of a specific date on which

a detainee is alleged to have participated in activities
prejudicial to public security, it is duty bound to specify
the daté.

L0

In Munalula and Sors v Attorney-General, it was held

that it was important for the detainee to knouw what has been
alieged against him, but as to how much detail must be given
and what constituted vagueness would depend on the circumsta-
nces of each case. UWhere facts were nnturﬁhs or the detainee
must himself know them, it could not be said that a failure

to refer in the ground to those facts caused the ground to
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fail to be in detail.
An example of grounds which were held to be insufficient

is provided by the case of Mutale v F\ttt:urney-Generall‘1 where

the applicant sought a declaration that his detention made
under regulation 33(1) was unlawful by reason of the fact that
the detaining authority had not complied with article 27(1)(a)
which required the applicant to be furnished with a statement
in writing specifying in detail the grounds of detention.
The statement of grounds read:

"That between 4st January 1971 and 11th December,

1973, you conspired with pther persons in Zambia

to commit crimes and that you organized and

managed the commission of serious crimes in

Zambia, which acts are prejudicial to. the
security of Zambia."

The applicant impugned the gufficiency of the grounds.
Bweupe, J. held that the grounds were so vague, exploratory
and roving that the detainee could not make meaningful
representations to the detaining authority or tribunal and,

therefore, his detention was unlawful.

(ii) The meaning of 'a statement in writing in a

language he understands'

The meaning of the phrase "g gtatement in writing in a
language he understands" first came up for interpretation

in the case of Chakota and 30rs V~Att0rney-General.h2 In

that case all the applications uwere based on the érnund that
each of the applicants was an jlliterate person, in that

he could speak and understand a vernacular language but
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could not write or read any languages. Commissioner Kakad

(as he then was) observed that the objects of serving a

detainee a written statement specifying grounds of his detention
in a language that he understands are: (a) that the detainee
should within the stipulated period be informed of the reasons
for his detention; and (b) that the detainee could at the
earliest opportunity make a meaningful representation to &
detaining authority or to the Tribunal.Commissioner Kakad

then stated:

n,.. where a detained person is jlliterate, the
detaining authority should, at the time of serving
a written statement of grounds under article
27(1)(a), make certain that the grounds are fully
explained and translated in a language that the
detainee urderstands; and a certificate of such
explanation stating the language in which it was
explained should be attested by the officer who
explained the grounds to the detainee. Where a
detainee is illiterate in English, the detaining
authority following the above procedure would in
my view be considered as having strictly complied
with the provision 'a statement in writing in a
a language that he understands'..... The
interpretation and explanation of the grounds to
a detainee illiterate in English, in a vernacular
language that he understands... affords a
constitutional protection and places him in
a position to be able to make representation
as provided under article 27(1)(d)...(The) wording
'in a statement in writing in a language that he
understands' under article 27(1)(a) being mandatory,
may have significant implications where the.
detainee is literate in a vernacular language and
who is served with grounds of detention in English."

On the facts of the case the court held that the detaining
authority had not breached the provision in guestion and

dismissed the applications for haheas corpus.
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(iii) Does article 27(1)(a) apply to Police detentions?

In King v The Attnrney—ﬁeneralh3 the court examined the

provisions of article 27(1) of the constitution and compared
them with regulation 33(E). The court observed that publica-
tion in the gazette within one month and review by a Tribunal
cannot apply to a police detention. -The Judge drew attention
to the fact that the regulations define a detention order

as an order under regulation 33(1), and he attached particular
significance to the words in article 27 "specifying in

detail the grounds," which he said the police could not

comply with in the case of a police detention because this

was merely based on reascnable suspicion or belief before

any enguiry was conducted. He held that article 27(1)(a)

does not apply to palicevdetention if the grounds are not
known, but that it comes into play when the grounds are known
before the expiration of 28 days. He held further that if the
grounds were established within 14 days then fhey must be
furnished in terms of article 27(1) (a), but if they were
established after the 14 days the only course open to the
police would be to recommend to the President that a detention
prder be made.

- L
However, the Supreme Court in Sharma v Attorney-General

over-ruled King. The Supreme Court held that it is incorrect
to say that in the case of a police detention the police‘aqt
only on suspicion and do not have any grounds as envisaged
by article 27 and which therefore applies only when grounds
are established. As a matter of construction of the language

used, there must be grounds for the police detention itself;
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and if that were not the proper construction regulation 33(6)
would be ultra-vires. The Court emphasized the fact that

the liberty of a person is a very precious right and therefore
whenever a person 1is deprived of his liberty there is a
common law obligation which cannot/is not affected by statutory
inroads and that obligation is that the deprivation of liberty
must be justified, i.e. the grounds of detention must exist

at the time of the deprivation of liberty,

The Supreme Court in Joyce Banda v Attmrney-Benerath

followed the decision in Sharma. In that case, the appellan%
was detained under regulation 33(6) by an Assistant Superite-
ndent of Police but she was released after nine days, no
grounds having been furnished to her on release. If was held
that article 27(1) (a) egually applied to police detentionst

It was held further that the detaining authority was obliged

by the law to justify the detention and this entailed that
grounds for detention must exist ab initio. Failur; to justify
the deprivation of the appellant's liberty rendered the

detention unlawful ab initio and she was entitled to

campensation.

(iv) Is the detaining authority under any obligation togﬁve
grounds of detention for the detention which has
been revoked before the expiry of 14 days ?

The courté have held that the detaining authority is
under no constitutional obligation to furnish grounds in
respect of a detention which has been revoked within 14 days.

In Re l’.Iai:nL*6 Doyle C.J. said:
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"It is not necessary to furnish the grounds for

an order which has been revoked before the expiry
of 14 days period, but it is necessary that
grounds should exist at tne time the order is
made."

This observation was confirmed by the Supreme Court in the

Joyce HBanda case.u7

II. THE EFFECT OF NON-COMPLIANCE WITH ARTICLE 27¢(1) (c), (d)
(e) (i.e. review of case by a Tribunal, access to _a legal

representative and to appear in person or by a legal

representafive before a Tribunal, respectively)

It is not clear from case law, hitherto, whether failure
to comply with the aforementioned paragraphs renders the
detention or restriction unlawful. In Chipango, Magnus, J.
speaking obiter said:

"It may well be that, if for example, under paragraph
(c), a detainee requests a review after he has been
in detention for a year, and that review is not
carried out, or is not carried out in accordance
with that paragraph, then he is entitled to be
released. It may even be that breaches of the
other two paragraphs (d) and (e) will have the
same effect. I do not have to decide that in
this case, and therefore, Ege point must be
left open for the future.'

Doyle, C.J. delivering the judgement of the Bourt of Appeal

in the same case observed:

... I would not agree with the contention of the
Attorney-General that each of the conditions

laid down in paragraphs (a) to (e) of section 26A (2)
are in the same position and that failure to

comply has the same result in each case. The courts
have in the past held that where a provision lays
down a number of requirements, some might be held

to be mandatory while others might merely be
directory. The conditions appeag to be in some

. . a9
order of descending importance.
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However, two cases, albeit not conclusive, have been

decided involving, inter alia, the aforementioned paragraphs.

In Re Alice Lenshina Mulenga?D

the petitioner impugned

her detention on, among other grounds, that:

(1) UWhereas she made a request for the review of her case,
the same had not been reviewed for over three months;
(2) 8he had been denied the constitutional right of
review of her case after one year's detention by
"a Tribunal established by law" insofar as though
the Chairman had been appointed the Tribunal was
not properly constituted as the other members of
the Tribunal had not been named. It was held

by the High Court that:

1) it is a detainee's constitutional right to
apply for a review.af the case at any time
after one year's deténtinn and it is the duty
of the executive to put the case immediately
hefore the Review Tribunal;

(2) a detainee has a constitutional right to a
review of the case by a "Tribunal established
by law" and when the Chairman is appointed
the Tribunal is so established but it is not
properly constituted and the review cannot
take place until some other members have been

appointed.

Cullipan, J. stated:
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"I have no doubt that while the Legislature did
not specify any period within which a review must
take place it obviously intended that no more
than reasonabl@ delay should take place.. I consider ..
that as a constitutional right of review, arises
upon the making of a request upon one year's
detention, that it would then be ingumbent upon
the executive to show good cause as to why delay
had taken place or a further delay was likely

to occur in placing the matter before a Tribunal.
If good cause is noi shown ithen it seems to me
that the bona fides of cnntinueg1detentinn is
immediately called in question"

He continued:

", .Although I consider that an unreasonable deliay
has occurred it seems to me that the proper
remedy does not lie in a writ of habeas corpus.
If other remedies tail meanwhile, to secure the
constitution of a Tribunal and the review of
the applicant's detention requested by her then
the writ may be the eventual remedy.. I would
be prepared therefgﬁe to adjourn this application
upon that ground."

In Mundia v Atturmey—GeneralS3 the applicant sought &

deciaration against the Attorney-General that his detention

was illegal and unjustified on various grounds. 0One of

the grounds was that he was not afforded reasonable

facilities to consult a lawyer as provided for in Article

27 (1) (d). It was held that where the petitioner whilst

in detention was visited on a number of Dccésinns by tuo

lawyers it could not be said that he was not afforded

facilities Forrlegal consultation. The court did not,

however, say what would have been the result if the

applicant had been denied facilities for legal consultation.
Thus at the moment it is not certain whether failure to

comply with article 27 (1) (d) (c) and (e) renders the

detention illegal. It is submitted that all the requirements

laid down by article 27 (1) are mandatory. We can do no
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better than guote Professor Nwabueze who cogently argues
that all the constitutional safeguards are mandatory:

"..All the safeguards have the same object in
view, namely to enable the detained person

to obtain his release. The furnishing of
grounds is to enable him to make representa-
tion with a view to his release, and the

purpose of a review is to enable the Tribunal

to make recommendations concerning the necessity
or expediency of continuing the detention or
restriction. Can the Tribunal's recommendations
be said to be less important for this purpose?
Prima facie it can be said that the Tribunal's
recommendations would carry a much greater
authority than the detainee's representation.
ARlthough the detaining authority is not bound
by the tribunal's recommendation vet it would
be reasonable to expect that the former would
not lightly disregard a strong recommendation
by the Tribunal for the detainee's release.
While the detainee's representation may be
regarded with scepticism as being biased in
his gyn interest, the report of an independent

and impartial Tribunal cannot but be treated

with great consideration. And the services

of a lawyer may enable the case of the detainee

to be put more cogently and forcefully before the
Tribunal, and so persuade it to come to a decision
favourable to the detainee. One is inclined to say,
therefore, that all the safeguards are mandatory,
and that violation of any DFSEhem would make
further detention unlawful."

i

It is submitted that in order to enhance the detainee's
position the recommendation of the Tribunal should have heen
made.bindingaon the detaining authnrity.\ As the law stands
presently the detaini;é authority may'és well decide to ignore
recnmm;hdations that are favourable to the detainee, with
impunity.” This has in fact happened on a number of occasions.
For example, in 1978 a Tribunal recommended that twelve people

who were allegedly connected with the Mushala Terrorist Gang

should be freed from detention because the state had no direct
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evidence against the twelve linking them with Mushala. But
they were not freed.55

Perhaps the position in India, where under its Preventive
Detention Act the report of an Advisory Board in favour of
a detainee's release is binding and conclusive on the
detaining authority should be adopted here 1in Zambia.

In the final analysis it is fair to conclude that the
Judiciary in Zambia has been vigilant in ensuring that the
safeguards guaranteed to detainees under the constitution
are upheld. In this they have follouwed Indian decisions
which have upheld the individual's liberty. Although it

would appear from the observations of Doyle, C.J. in the

Chipango case that the safeguards embodied in article 27

do not rank in pari passu, the courts nevertheless canstrue

them very strictly in favour of detainees. ARs Doyle, C.J.
remarked in the same case:

ng,26A appears in a part of the constitution
which has formally and deliberately set out
to enshrine the rights and freedoms of the
people of Zambia. It is a section introduced
to provide for the protection of thaose rights and
freedoms and where possible it should be
interpreted effectively to protect the rights
and freedoms. That the protection given is

a limited protection és,na reason for cutting
d A < nd

own what is given.

And Silungwe, J. (as he then was) in the same case said:

"The individual's right to personal liberty

is one of the pillars of the fundamental

rights and freedoms under the constitution

of the land and is so clear in the minds

of the Zambian people that it ought not

to be allowed to pass through their fingers

like guick silver; it should be jealously
guarded against any encroachment gaom any source
no matter how great or powerful."
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3. THE POSITION OF DETAINEES AND RESTRICTEES UNDER OTHER
COMMONWEALTH AFRICAN CONSTITUTIONS

(A) BOTSWANA

The Hiph Court is empowered to review executive ar
legislative acts which infringe any of the rights enshrined in
the Bill of Rights.>®

Section 16 provides safeguards for persons detained
during a period mhen an emergency declaration is in force.

A detained person must be furnished with grounds of detention
within five days and the fact of his detention must be
published in the Gazette within fourteen days after the
commencement af his detention.59 Mureuver,‘his case must

be reviewed by an independent Tribunal not more than one month
after the commencement of his detention and thereafter

during his detention at six maonths intEfVElS.GU

Further,
he must be afforded reasonable facilities to consult and
instruct a legal representative and any such legal representa-
tive must be permitted to make written or oral representations
or both to the Review Tribunal.61 Like in Zambia, the Revieuw
Tribunal can only make recommendations, which are not binding
on the detaining authnrity.62

Unlike in Zambia, restrictees do not enjoy the same rights
as detainees' in Botswana. The only safeguard provided for
restrictees in the constitution is the requirement that a
restrictee, if he so requests, must have his case reviewed

by an independent and impartial tribunal not earlier than six

months after the restriction began and thereafter at intervals
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63 The recommendations of the Review Tribunal,

however, are not binding on the restricting authnrity.Gh

of six months.

These safeguards have not been subject to judicial
review because Botswana has never had a state of emergency

since independence in 1966.

(B) MALAWI

Malawi, as has been stated in chapter thrée, does not
embody a justiciable Bill of Rights in its Cnnstitutiuﬁ (1966).
Therefore, there are no constitutional safeguards for
detainees and restrictees. The judiciary has therefore
little, if any control, over the executive's power to detain
or restrict.

The only safeguard conferred on the detainee is the
requirement under the Preservation of Public Security Act
that the Minister must review each detention order at the
end of a period of six months from the commencement of the
detention and thereafter at intervals of six months.65

But the efficacy of this safeguard is guestionable.
This is because there is no independent tribunal set up to
consider the detainee's case., It would be toe sanguine
to think that the same authority who signed the detention

order would consider the case from a different perspective

or in an impartial manner.

(C) KENYA

The constitutional safeguards for detainees in HKenya
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are similar to those in the Botswana Bnnstitutian.66

Unlike in Zambia, there has not been much judicial
activity in Kenya with respect to cases arising from detention
law. The first and only notable case in which a Kenya national
has moved for a judicial solution of the Canflict between
his personal freedom, on the one hand and the executive's

powers of derogation, on the other is Ooko v The Regublic§7

The applicant was detained on 4th August, 1966 under a
detention order with his surname but different first names
made by the Minister for Home Affairs. On 27th September
he challenged the validity of his detention before the High
Court on the grounds that: he was not furnished with the
reasons for his detention within the prescribed period; the
reasaons were not sufficiently detailed as required by section
27 (now S5.83) of the Constitution; he was detained under the
wrong name; and outsiders were present when his detention
order was being reviewed by the Tribunal. It was held that
the detention was not unlawful. The wrong name in the order
did not invalidate the order as he was in fact the person
that the detention order was intended to apply to. The
court also dismissed the ground that & state counsel and a
senior police officer were present at the Revieuw Tribunal,
holding that there was no reason why they should not be
present and that as a matter of fact their presence was
desirable and necessary; There was no evidence that these
persons participated in the recommendations of the Tribunal,
and in any case its recommendations were not binding on the

Minister.
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The court found that the reasons were given within the
prescribed time, but agreed with the plaintiff that they
were not sufficiently detailed. However, it did not think
that this was sufficient cause for his release; it might
well have been otherwise if no written statement at all of
the grounds for the detention had been giveh. In the
circumstances the applicant's remedy was to apply to the cuﬁrt
for an order to obtain further and better particulars of the
reasons for detentiaon.

Although the court's primary concern appeared to be
to ensure compliance with the procedural rights under
section 83 it did not address itself to the consequences of
non—pompliance. It merely intimated that it was prepared
to consider the release of a detainee if no reasons at all
for detention were given. However, it appears from this
decision, that the court will not order the release of a
detainee as long as grounds of detention are furnished to
him notwithstanding that such grounds are vague and general,

The case also raises the point as to how far the courts
will concern themselves with the adeguacy or the truth of
the grounds. After being given new particulars (as ordered
by the court) the applicant had attacked the new particulars
as being still vague and general and based on his activities
as a trade unionist before Independence. The court held
that the new particulars satisfied the requirement of
section 83. 1If further particulars were required, a request
could be made to the Tribunal, but as Faf as the court's
limited jurisdiction was concerned, the particulars given

were adequate:
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"The grounds if true could justify his detention.
The truth of those grounds and the question of

the necessity or otherwise of his continued
detention are matters for the Tribunal and
ultimately for the Minister rather than the court."

Thus this decision leaves the guestion open whether the
safeguards provided under section 83 are mandatory ar
directory.68 As Eﬂumng and Kuria observe, the Ooko case

is evidence of some reluctance on the part of the court

to consi der matters which raise issues as to the imperative-
ness and sanctity of sateguards for the individual provided

under the constitutiun.69

(D) GHANA

Ghana's constitutions till 1966 did not embody any
B8ill of Rights. Therefore, detainees did not enjoy any
constitutional safeguards. The only safeguard available
was the requirement under the Preventive Detention Act
that the detainee must be informed, not later than five
days from the beginning of his detention, of the grounds
of detention and that he must also be afforded an opportunity
to make representations in writing to the President with
respect to the detentiaon order.7D Was this an adequate
safeguard against the use of unfettered pomer by the
government? 4Examinatinn of the Act reveals that there was
no provision for the detainee to be heard in person nor
could he face his accusers. Needless to say where the
President is exercising quasi-judicial powers, the rules of

natural justice must apply. One such rule is audi alteram

partem, that is, no person should have his case decided




139

without being given an opportunity of presenting his side
of the story and also of hearing what his accd%rs are saying
against him.
Further, the absence of an Independent Tribunal, which
in many countries provides an important safeguard against
the indiscriminate use of detention orders by the Executive,
accentuated the detainee's precarious position. Moreover,
it is arguable whether the power to deprive an individual
of his liberty for possibly as long a period as five years
should he vested in only one member of the Executive, who
under the constitution,71 appeared answerable neither to
Parliament nor to any identifiable body for his executive acts.72
In spite of the‘paucity of constitutional or legislative
safeguards, the legality of the Governor-General's order
for detention, and from July 1, 1960, the President's order
for detention, was repeatedly and fearlessly contested by

counsel in the courts for writs of habeas corpus.

73

In re Okine and 36 ors, the applicants impugned the

legality of their detention. In rejecting the application

Mr. Justice Smith, inter alia, said:

"The Preventive Detention Order sets out that
the Governor-General is satisfied that it is
necessary to make the detention order in
question. It is signed... by.the Minister-
of Defence: there is nothing against his
signing this order either in law or in the
circumstances of this case. The guestion of
the necessity of making the order at all is
not for the court to consider. (Progressive
Supply Company v Dalton (1943) 1 Ch. 54).

It also appears well established that where

a statute requires only that a Minister shall

be 'satisfied! that certain action is necessary
the effect is 'virtually to exclude all judicial
review on the ground that Ministerial action
taken under (such) authority is purely
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administrative.' (Laws and Orders - Sir Carleton
Kemp Allen."74

75

In yet another case, In re Dumoga and 12 ors, the

13 applicants argued that the court must enquire into the
truth or Dtﬁerwise of the allegations contained in the
grounds of detention served on the applicants, and if the
court found the allegations false, as indeed the applicants

contended they were, the order for habeas corpus must issue.

It was held that where a statute conferred a discretiaon

upon an executive officer to arrest and detain persaons, the

court could not inquire into the exercise of that discretion,
provided the officer acted in good faith. Moreover, the
court could not enquire into the truth or otherwise of the
allegations contained in the grounds of detention served

on a detainee. Speaking obiter, Mr. Justice Adumua-Bossman

observed, inter alia:

"We are not at war, it is true; but a fully sovereign
parliament composed of representatives ui ihe

people duly elected by universal adult suffrage,

of which learned counsel of the applicants in his
his political activities was one of the staunchest
sponsors, has after due deliberation decided that
conditions exist as to make it necessary for this
rather drastic power to be conferred on the Chief
Executive Officer of the state to be by him
exercised in his discretion, and has accordingly
made provision for it. In these circumstances there
can surely be little or no point in resorting

to the courts; and surely the course open to

men of realistic outlook is to adopt and pursue

a policy of constant approach and appeal to
influential humanitarian parliamentarians to

use their influence and good offices to procure
possibly a reduction in the period of detention

in some cases, or perhaps reconsideration from
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time to time of the question of the termination
of the operation of the enabling Act..."76

The most important case was decided by the Supreme Court on

August 28, 1961. In re Akoto and 7 ors,77 the eight

appellants had been detained on 10th and 11th November, 1959
for five years for "acting in a manner prejudicial te the
security of the state." The applicants challenged the

legality of their detention on very wide grounds, inter alia,

(1) that by virtue of the Habeas Corpus Act of 1816
the court was required to inquire into the truth
of the facts contained in "the grounds" upon
which the Governor-General was satisfied that
the order was necessary to preveﬁt the appellants
from acting in a manner prejudicial to the

security of the state;

(2) that the grnuﬁds upon which the appellants were
detained did not fall within the ambit of the
expression "Acts Prejudiciasl to the Security

of the State;"

(3) +that the Preventive Detention Act 1958, was in
excess of the powers conferred on Parliament by
the constitution with respect to article 13 (1)
of the constitution, or was contrary to the
solemn declaration of fundamental principles
made by the President on assumption of office; and
(4) the Preventive Detention Act not having been
passed upon a declaration of emergency was in

violation of the constitution.
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The court held that albeit the Habeas Corpus Act 1816 was
a statute of General Application, it did not apply because
the Preventive Detention Act under which the appellants»
were detained vested plenary discretion ;n the President
if satisfied that such prder was necessary; the court
could not therefore ingquire into the truth of the facts
set forth in the grounds of detention. The court relied

on the legal principles enunciated in Liversidge v I-\nderscm,/B

R v Home Secretary, ex parte jﬁeen?g R v Home Secretary, ex

parte E!udd,80 which were all decided in war time conditions

in England. The court also dismissed the appellants'
contention that the grounds of detention did not disclose
that they were suspected of preparing acts prejudicial

to the security of the state, holding that a wide inter-
pretation should be given to the purpose of the Act; that
the Act covered even offences which had nothing to do

with defence of Ghana or with foreign countries, but in
respect of which the President could, if satisfied that
the order was necessary, make an order under the Preventive
Detention Act 1958. As regards the last two grounds based
on Article 13 of the constitution, the court held that
Parliament was competent to enact the said Act and that
the Presidential declaration did not impose any legal
obligation on the President. Korsah, C.J delivering the

judgement of the court, inter alia, stated:




143

"The contention that the legislative power af
Parliament is limited by Articie 13 (1) of the
Constitution, is therefore in direct canflict
with the express provisions of Article 20.

We hold that the Preventive Detention Act does
not constitute a violation of the censtitution
consequently it is neither invalid nor void.

It will be observed that Article 13 (1) is in the
form of a personal declaration by the President
and is no way part of the general law of Ghana.

In the other parts of the constitution where
a duty is imposed the word "shall" is used, but
throughout the declaration the word used is
"should." In our view the declaration merely
represents the goal to which every President
must pledge himself to attempt to achieve. It
does not represent a legal requirement which
can be enforced by the courts.

On examination of the said declarations with a view
to finding out how any could be enforced we

are satisfied that the provisions of article 13 (1)
do not create legal obligations enforceable by

a court of law. The declarations, however,

impose on every President a moral obligation,

and provide a political yardstick by which

the conduct of the Head of State can be measured

by the electorate. The people's remedy for

any departure from the principles of the declaration,
is through the use of the ballot box, and not
through the courts.

We do not accept the view that Parliament is
competent to pass Preventive Detention Act in war time
only and not in time of peace. The authority of
Parliament to pass laws is derived from the same
source, the Constitution, and if by it, Parliament
can pass laws to detain persons in war time there
is no reason why the same parliament cannot
exercise the same powers to enact laws to prevent
any person from acting in a manner prejudicial

to tne security of the state in peace time. It

is not only in Ghana that Detention RActs have

been passed in peace time. Finally the contention
that the Preventive Detention Act 1958 is contrary
to the constitution... is untenable..."8"

It is relevant to state here that none of the applications
for habeas corpus ever succegded before the Ghana courts.

Thus it is reasonable to conclude that under the Nkhrumah
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regime the liberty of the individual was virtually at the
mercy saf the President. The ceaurts, whe traditienally are
regarded as ‘sentinels of liberty', could not afford the
citizen the required protection. Because of the narrouw
subjective interpretation of the words "if satisfied", the
courts did preclude themselves from investigating the grounds
of the President's atisfaction.

The 1979 constitutinn83 does provide some useful safe-
guards for persons detained under emergency legislation.
Like in Zambia, restrictees and detainees are granted the
same safeguards under the constitution. The safeguards are
that:

(D] detailed grounds of detention in writing must

be supplied within twenty-four hours of the
commencement of the detentinnau (all references

to detention shall hereinafter jnclude restriction).

*

(2) the spouse, parent, child or other available
next of kin must be informed of the detention
within twenty-four hours and be permitted access
to the person within seventy tuo hours of the

. 8
commencement ot the detention;

(3) a notification of the detention giving particulars
of the relevant provision of law and the grounds
of his detention must be published in the Gazette
within ten days;

(4 his case shall be reviewed not more than ten days

after the commencement of his restriction/detention
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and thereafter at intervals of three months

by a Tribunal composed of at least three
Supreme Court Judges appointed by the Chief

Justice and presided over by thg Chief Jdustice
or a Supreme court justice (provided that the

same Tribunal shall not review more than once,
the case of a person detained);87

(5) he must be afforded every possible facility to consult

counsel of his own free choice who must be

permitted to make representations to the Review

Tribunal;88 and

(6) at the hearing of his case he must be permitted
to appear in person or by counsel of his own

choice.89

Unlike in the other countries seen so far, the Review
Tribunal has power to order the release of the person
restricted or detained and the payment to him of adequate
cbmpensation or uphold the grounds of his restriction or
detention and the detaining/restricting authority must act
at:t:t:nrdingl\/.g':l

The Constitution also provides extra-judicial controls
over the executive's power to detain or restrict. A Minister
of State must in every month when Parliament is sitting
make a report to Parliament of the number of persons restricted
or detained and the ﬁumber of cases in which the detaining/
restricting authority has acted in accordance with the

decision of the Review Tribunal.91
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Furthermore, the aforementiﬁned Minister must publish
every month in the Gazette:
(a) the number and names and aﬁdresses of persons
restricted or detained;
(b) the number of cases reviewed by the Tribunal; and
(c) the number of cases in which the detaining/
restricting authority has complied with the

decisions of the Tribunal.92

It is apparent that the aforementioned provisions go
a long way to make the executive accountable for its exercise
of the powers to detain and restrict. It is very difficult
for the executive to use those pouwers indiécriminately. The
courts in post 1979 Ghana up to the military coup of
51 Becember, 1982 did not have the opportunity to interpret
the constitutional safeguards because the executive never

once did invoke emergency powers.

(E) UGANDA

The Independence Constitution (1962) as well as the 1966
Constitution of Uganda embodied safeguards for people detained.
Those safeguards were similar to those embodiea in une
Botswana, <cambia (before 1969), and Kenya Eonstitutions.g3
However, there was one additieonal safeguara, which required
the Prime Minister or his assignee to make é report to

Parliament in every month when Parliament was sitting, of the
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number ot persons detainea ano the number of cases in which

the detaining authoriwy had ignored the recommendations aof
. vb

the Review Tribunal.

The most important cvase that atiempteoc to interpret

the safeguards was that of Uganda v Commissioner of Prisans,

Ex parte Matnvu.95 The applicant in that case was arrested

and detained under the Emergency Powers (Detention)

Regulations 1966.96 In challenging the validity of his

detention the applicant, inter alia, contended that the

safeguards provided under article 31 (1) (a), (b) and (c)
of the constitution had not been complied with because
respectively:
(1 the applicant was not furnished within five days
of his detention with a statement in writing
specifying in detail the grounds for his detention;
(2) the detention of the applicant was not published
within fourteen days after the commencement of
his detention; and
(3) the review of the applicant's case was done by
a Tribunal not established by law; and that
the composition of the tribunal, apart from the
Chairman appointed by the Chief Justice, were not
independent in that two members were District
Commissioners ano the presumption was that they were

not free from the influence of the executive.

The court held that article 31 (1) (a) and (b) had been

adhered to insofar as grounds of detention had been supplied,
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and the fact of detention had been published in the gazette,
within the stipulated time. Even though the court accepted
that the grounds of detention were vague and naot in detail
as required by the constitution it was of the view that the
deficiency was a matter of procedure, not substance, which
could be cured by a direction of the High Court under
article 32 (2) that a proper statement be supplied. Further,
the court held that it was not a "condition precedent, but
a condition subsequent." Consequently the Minister's order
was valid; it was necessary, however, for him to furnish
reasons.

One finds it hard to appreciate what the court mean t
by saying that the said deficiency was a procedural one,
and being a condition subsequent could not be fatal. Needless
to say that it is generally accepted that non-compliance
with procedural requirements can invalidate an order; nor does
it matter that the requirement takes the form of a
"condition subsequent." It is instructive here to note

97

that the Indian and Zambian98 courts have held that breach

of procedural safeguards renders the detention order invalid.

The court dismissed the argument that the Review Tribunal
was not independent holding that the same had been established
by law. It

"regarded with disfavour the imputation that the
other two members of the Tribunal were not
independent of executive influence. There was
not a shred of evidence before us in support
of such a serious allegation. One would have
thought that the two men concerned, who undoubtedly
must have done well in the public service of
Uganda to have risen to the Senior posts of



149

the District Commissioner, and who owed their
appointment to the Public Service Commission,
ought to be regarded as men of integrity and
high reputation with independent minds. It
would be wrggg and unjustified to assume
otherwise."

It is arguable that, on the contrary, the presumption
might be drawn that they were not independent; they were
executive officers, and as District Commissiaoners, very much
concerned with the maintenance of law and order. It is trite
that courts have always put stress on the ot t-quoted maxim
that justice should not only be done, but seen to be done.

However, the court in the Matovu case, recommended that the

government employees should be replaced as members of the
Tribunal.
"Such a change, we believe, would be a3ll to the good

and might serve to place the Tribunal, like Caesar's wife,

above suspiciun."100

The decision in the Matovu case has been criticised by

academic writers as an abdication by the court of its

responsibility of protecting the individual's liberty.101

In another case, In re Ibrahim:l02 78 applicants challenged

the validity ot the detention orders on the grounds that:

(a) the detainees should have been named on the order
itself and not in an unsigned list attached to it;
and

(b) the order had not been served on the applicants
for it had merely been read out to all 78 oetainees
mentioned in the list attached to the detention

order through interpreters. The High Court, in



150

dismissing the applicants' applicatieon, held that although
a detention order must be supported by a written order served
on the person in whose custody the detainee was to be as
his authority to detain thetdetainee, such 8n order need not
be in any particular form, nor need it be served on the
detainee. It was held further that the court pnuld not look
behind a valid detention order, as it must be assumed that
a Minister had acted in good faith.

From the two cases cited above it is apparent that
the courts in Uganda, as in Kenya, were not strong protectors
of individual liberty notwithstanding the incorporation

of safeguards for detainees in the constitution.

L, SUMMARY AND CONCLUSION

It is evident from the foregoing discussion that
safeguards for detainees and restrictees are only found in
those constitutions which contain justiciable Bills of Rights.
The independence constitutions of the various countries
surveyed exhibit many similarities. It appears that they
were drawn from a single source most especially the British
Emergency Powers Act 1920 and the Emergency Powers (Defence)
‘Act 1939.

It is only the post-independence constitutions which
exhibit differences. In many cases, as exemplified by
Zambia, the changes made to the Independence Constitutions
had the effect of enhancing the power of the executive and

proportionately attenuating the constitutional sateguards
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provided to detainees and restrictees.

The competence of the court to control the executive's
discretion to detain or restrict depends on whether or not the
constitution embodies a Justiciable Bill of Rights. Thus
in Malawi, Tanzania and Ghana (up to 1966) the scope of
judicial review is limited. Although other constitutions
expressly confer the power of review on the courts, the
courts have themselves construed the power narrowly. They
have merely restricted themselves to determining whether or
not the procedural safeguards have been complied with; they
have been reluctant to probe the substantive validity of
detention or restriction orders and in this they have in the

majority of cases relied on the case of Liversidge v Andersonj03

in which the House of Lords interpreted Regulation 188 made
under the Emergency Powers Act as giving an absolute discretion
to the Home Secretary to detain any person he thought was a
threat to public security.

The failure of the courts to impugn the bona fides

of a detention order is most unfortunate. It is submitted
that courts in Africa should follow the example of Burmese
Euurts10h which go beyond the order and examine its merits.
Such an approach would greatly curtail the unfettered power
granted to the executive.

Of all the countries surveyed it would seem that
Zambian courts have acquitted themselves well vis-a-vis
interpreting the procedural safeguards in favour of detainees
and restrictees. They have followed closely the Indian

approach rather than the British approach. This is to be
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commended for as was stated by the Indian Supreme Court:
"Preventive detention is a serious invasion
of personal liberty and such meagre safeguards
as the constitution has provided againsu vhe

improper exercise of the power musui De 105
jealously watched and entorced by the courts.”

In contradistinction the approach taken by the Ghana (1966),
Uganda and Kenya courts in construing the safeéuards in
favour of the executive is to be deprecated. It is tantamount
to an abdication of responsibility to protect individual
rights, by the courts.

It is submitted that the safeguards provided to
detainees and restrictees in the Ghana Constitution 1379
are the best so far and go a long way in curbing the pouwer
of the executive to issue detention/restriction orders.

It is an approach to be emulated by the pther countries.
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CHAPTER SIX

ADMINISTRATION OF EMERGENCY LAWS IN ZAMBIA

I: INTRODUCTION

The first part of this chapter will consider the extent
to which and the manner by which security powers have been
put into use by the executive in Zambia.

This will entail the exahinatiun of some of the
circumstances in which security powers have been invoked.
Have the security powers heen used for the purpose of
eliminating political rivals or covering up police inefficiency
or simply in personal vendetta?

Have all situations justified the usé of the security
powers?

The last part of the chapter will briefly consider the
way security powers have been used in a few other African
Commonwealth countries in an attempt to see whether there are

any parallels in the use of the powers in the various countries.

2. AN_APPRAISAL OF THE USE OF EMERGENCY LAWS IN ZAMBIA

The Preservation of Public Security Act (then called
the Preservation of Public Security Ordinance) was brought
into operation on July 27th 1964 by the proclamation of a
semi-state of emergency by the Bovernor of Northern Rhndesia.1
This was precipitated by an uprising of the Lumpa Church of
ARlice Lenshina. Lumpa church followers were armed and lived

in stockaded villages. They did naot recognise the authority
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of the government. Not only did they attack and kill members
of the security forces and civilians but they also attacked and
burned down police stations and villages.

The rebellion was concentrated predominantly in the
Northern and Eastern Province. The army moved in to crush
the rebellion and during the fighting that ensued over 600
people died2 and some 19,000 Lumpa members fled into the Congo
(now called Zaire).3

Pursuant to regulations made under the Preservation of
Public Security Ordinance the government banned meetings and
assemblies within the affected areas, movement generally was
controlled and a curfew was imposed and the Lumpa Church was
proscribed throughout the country. Detention orders were
issued is respect of Lenshina and other leaders of the church.
On 11th August 1964, after protracted negotiations, Lenshina
surrendered and the next day publicly appealed to her followers
to cease aggressive action and return to their villages.h

The question that arises is whether the government was
justified in taking the measures that it took. The fundamental
objection that government leaders had was to Lumpa endeavours
to opt out of the political system that they were so desperately
trying to create on the eve of independence. The need for
national unity at such a crucial stage in the country's
political development was self-evident. Colin Morris aptly
expressed this by writing that the Lumpa:

"yere fighting for the right. to remain above the

law; the right to establish a private state

within the state, and the right to offer violence

with impunity to the representatives of law and

order. No government could ignore a challenge
of this kind without forfeiting the right to rule."
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It goes without saying that the UNIP government was not
ready to tolerate an alternative authority and loyalty at a
time of mobilisation and nation-building.

One is inclined to believe that the situation that was
created by the Lumpa rebellion was soO serious that national
security was seriously jeopardized. The measures that were
adopted by the government could be said to have been necessary
and, therefore, justified in oraer 1o cvupe with the insurrection
to prevent further loss of life and property.

The state of emergency was not lifted after the end of
the Lumpa rebellion. On the contrary, it was continued into
force after independence6 and thereafter renewed after every
six months by successive resolutions of tﬁe National Assembly7
£il1l 1969 when a constitution amendment dispensed with the
need for six monthly renewals.8 The existence of a state

of emergency since independence was challenged in Shamwana v

Attorney—ﬁeneral.g The appellant argued, first, that the

Governor's declaration of the existence of a grave situation,
under section 4 of the Preservation of Public Security
Ordinance, made on July 27, 1964, lapsed on October Z4, 1964,
when Northern Rhodesia became the independent Republic of
Zambia. At independence the regulations under the seaid
ordinance, in particular, regulation 31A could only be invoked
by complying with the entire provisions of section 29 of the
constitution of Zambia. As section 29 had since not been
complied with all detentions since independence, including

the detention of the appellant, had been unlawful and

unconstitutional. Thus the purported extension by the
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National Assembly of the declaration under section & of the
ordinance had been futile as the Assembly could not extend that
which in law was non-existent. Secondly, the applicant
argued, section 29 of the Constitution referred to a
"declaration", and not to one that "shall be deemed to be in
force", and so a declaration that "shall be deemed to be in
force" under the provisions of section 7 of the Zambia
Independence Order was not a declaration in terms of section
99 gf the Constitution. The Supreme Court held, on the first
ground, that section 2 of the Zambia Independence Act 1964,
and sections 4(1) and 7 of the Zambia Independence Order 1964,
contained the necessary saving provisions which kept alive,

inter alia, the Governor's declaration under section 4 of the

ordinance, and that it was not necessary for the President

to make a fresh declaration for the reason that under section 7
of the Zambia Independence Order, the Governor's declaratiaon
had the effect of a declaration under section 29(1) (b) of

the constitution. As regards the appellant's second ground,
the Supreme Court held that the expression "shall be deemed"
mean t, in the context in which it appeared, "shall have

the effect of being in force." Because there was in existence
the Governor's declaration under section L pf the Ordinance,
there was then in force, as from the date of independence,

a declaration under Section 29 of the Constitution. Therefore,
a declaration which was deeeed to be in force under section 7
of the order had the effect of a declaration for the

purposes of section 29(1) (b) of the constitution. And so,
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it was unnecessary for the President to make a fresh declara-
tion under the constitution.

Thus, there is nou judicial authority to the eftect that
the existing semi-state of emergency is valid. UWhat
circumstances necessitated the perpetual renewal of the state
of emergency? Many of the reasons adduced to justify the
non-lifting of the state of emergency centre on Zambia's
geo-political position in Southern Africa.

After independence Zambia was surrounded mostly by
hostile minority regimes. To the South was Rhodesia, to the
West was Portuguese ruled Angola, and South-African controlled
Namibia and to the East was Portuguese ruled Mozambique.

In November 1965 the Smith Regime declared UDI in
Rhodesia. As Zambia's economy was firmly shackled to the
Rhodesian and South African economies, she became highly
vulnerable to blackmail and destabilisation. She had the
unenviable duty of giving assistance to Liberation Movements
fighting for independence in Namibia, Angola, Mozambique and
Rhodesia. OShe also provided sanctuary to refugees fleeing
from those countries. The support rendered to Liberation
Mgvements posed & danger to national security from tuwo
angles. First, refugees represented a danger hecause some
of them might be spies working for foreilgn powers and others
might pe criminals. Secondly, the freedom fighters, who
were allowed bases and other logistical facilities posed
a threat both because of danger of retaliation by the

minority regimes for Zambia's tolerance of their activities
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and because they themselves might undermine Zambia's political
stability. The situation was exacerhated by the presence of a
large expatriate community especially Dn\the Copperbelt which
was believed to be sympathetic to the minority regimes and
which could easily sabotage the country's econom\/.1

In the period between 1966 and 1974 Portuguese soldiers
frequently made incursions ijnto Zambia in search of freedom
fighters. Portuguese military aircraft frequently bombed
goutlying border areas kiliing people and destroying property.
The then Vice-President, Mr. 5. Kapuepue when announcing
the extension of the semi-stete of emergency summed up the

various threats tacing the country in the folliowing terms:

n,..(this) House approves the continuation in force

for a period of six months from the 24th Uctober,
1969, of the declaration under Section 29 (1) (b)

of the Lonstitution that a situation exists uwhich,
if it is allowed to continue, may lead to a state

of public emergency... The government has maintained
law and order under very trying circumstances and

in ihe face ot continuous and provoking threats

and hostile propaganda from the minoriiy regimes

in the South. These unfriendly minority regimes
have, since our Independence, resolved to harass and
if possible to destroy our country by all the
devious means at their disposal, including sabotage
within our borders. In order, therefore, to ensure
the protection and the security of our borders as
well as our cherished liberties and all that we

lgve and value, it is necessary that the government
should have the pouwers to prevent and control
hostile activities calculated to disturb our peace
and endanger our security, whether they be from
outside or within the country. The guestion of
security and territorial integrity should be a
matter of grave concern, not only to the government,
but to all citizens and peace loving people. As

far as the Republic of Zambia is caoncerned, it is
quite clear that as long as the jllegal regime in
Rhodesia continues to wield political power, and

as long as the so-called Portuguese colonies of

Py

Angola and Mozambigue remain unliberated, it will De
the height of folly for anyone tp feel secure in
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Zambia. Indeed, the inhuman policies of apartheid

by South Africa pose a great danger to Southern Africa
in general and to Zambia in particular, where our
philosophy of Humanism and our policy of multi-
racialism greatly embarass the racialists in the South."

11
From 1978 toc November 1979 Zambia was subjected to freguent
raids and bombings by Rhodesian and South African military
forces. Rebel Rhodesian commandos raided Patriotic Front
Camps at Siavnnga,12 on the outskirts of Livingstone, at
Nampundwe Mine, Mulungushi,13 Chikumbi, 01ld Mkushi,qh Kalomo, 15
and so forth. Hundreds of people were killed in these raids
and property worth thousands of Kwacha was destroyed. 1In
addition to raiding camps the Rebels also - -engaged in a wanton
destruction of bridges and other economic installations in

an endeavour to destroy the Zambian economy. For instance,

on November 19, 1979 Rebels blew up the Mkushi bridge, one

of the major bridges leading to Northern Pruvince.16 On
October 12, 1979 the Rebels blew up the road and rail

bridges on the Chambeshi River.17 This mean t that the Tazara
railway, one of Zambia's vital outlets to the sea for her
imports and exports was out of use for some months. Again

the Rebels blew up two bridges near Rufunsa along the Great
Fast Road, and a road and railway bridge at Kaleya neear
Mazabuka.18 The Lunsemfwa and Chongwe bridges on the Great
East Road were also bloun up.’lg As a result of this sabotage
traffic between Lusaka and Eastern Province was disrupted.
Rebel attempts to blow up the Luéngwa bridge proved abortive
after two days of heavy fighting with the Zambian Security

Furces.2D
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On November 20, 1979 President Kaunda at a Press
Conference disclosed that more than 1000 Scuth African soldiers
had invaded Western Province and at the same time a similar
number of Rebel soldiers had attacked Southern Province.

These forces were torturing and murdering hundreds of innocent
villagers and raping women. He announced that as a result

of the enemy bombings of bridges and roads, the country would
not send all her copper to the markets and bring in food
imports such as maize. He said some of the destruction to
Zambia's property was being perpetrated with the collabaration
of Rebel sympathisers within the country. As a result of all
these factors the President put the country under a full war
alert. He cancelled all leave in the security forces and
recalled those on vacation. He further recalled all officers
and other ranks in the army, air force and Zambia National
Service (ZNS) who had resigned or retired as regular personnel.
Form V ZNS graduates with the exception of girls would be
mobilised while the Party and its government would mobilise
other resources in the country for w‘ar.z1

During the 1978-79 period some areas of the country
notably those along the line of rail were put under a dusk
to dawn curfeuw.

Under the circumstances that have been outlined above
one is inclined to say that national security was seriously
imperilled. Therefore, it was imperative for the executive
to assume emergency powers in order to preserve the nation.

On the basis of this can it be sincerely said that the



168

semi-state of emergency has been Jjustified, throughout the
years since it was first declared in July 19647

It is important to distinguish periods when the situation
Jjustified the existence of-an emergency from those periods
when the existence of an emergency was not justified.
Mozambique and Angola were liberated in 1975 and 1976
respectively. This mean't that the threat from the Portuguese
ceized to exist. Tension between Zamhia and Rhodesia was
high just after UDI but it eased considerably subseguently
till 1978, when it again reached its height., It is submitted
that the use of emergency pouwers was Justified during the
first few months after UDI and at the height of the freedom
war in Mozambique and Angola till 1974. Rgain the use of
emergency powers was clearly justified during the 1978-79
period. It is, however, difficult to see how the use af
emergency powers could have been justified on the other
occasions (e.g. between 1974 and 1978, and between 1980 and
1983). At present there are only occasional forays into
Zambia by South African troops since the Independence of
Zimhabwe in 1980 but these could easily be dealt with without
the need to invoke emergency powers. The justification of
the emergency on the ground of Zambia's geo-political position,
therefore, no longer holds good ground and has lost all its
justification.

Apart from the aforementioned Justification, other
reasons are given to justify the continued existence of the

emergency. Some of the subnational threats to Zamhbhia's
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unity and security are seen to lie not only in tribalism,
regionalism and other sectional interests, but alsoc in group
loyalties like those of the Lumpa and the Watch Tower Sects.zz

The Watch Tower Sect followers were seen as posing a
threat to national security because of their refusal to sing
the national anthem, to salute the national flag and to
participate in Party activities. This was considered as one
way of destroying national unity, which the UNIP Government
was trying to Furge.23 The Lumpa followers had not completely
been subdued, either.zu

The detention and restriction power under the Preservation
of Public Security Regulations has been used extensively, not
only to counter threats from the minority regimes, but invariably
against political opponents for political reasons.

Between March 16, 1971 and February, 1972, alone, about
338 people had been detained and about 15 restricted.25 In
the ten-year period between 15 March 1971 and 21 September
1981 about 901 detention orders and restriction orders had
been issued.26 The breakdown over the years was as follows:
1971 - 250; 1972 - 14B8; 1973 - 166; 1976 - 83; 1977 - 62;
1979 - 71, and 1981 - 43,

In 1970 most of those detained were opposition members
of Parliament, members of the Lumpa and Watch Tower Sects,
leaders of the Mine Union of Zambia and the Teachers Union
(ZNUT).

In 1968, a UNIP government Minister, Nelumino Mundia

who had been sacked by President Kaunda because of some
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financial indiscretions in 1967 formed his own party, the
United Party (UP). During mid-1968 violent clashes between
supporters of UNIP and UP occurred on the Copperbelt. On the
11th August, 1968 in a UP strong hald in Chililabombwe, a

UNIP Regional Youth Secretary was killed and a Minister was
badly wounded. The next day, August 12, 1968, President Kaunda
banned the UP as a "threat to public security and peace"

27

under the Societies Act. Mundia and five of his aides

were arrested and detained in Mumbwa Prison and later restricted

under the Preservation of Public Security Re&_;t.llaticms.z8

By
this act Kaunda eliminated one of his most serious political
opponents, who enjoyed a large measure of guppnrt in Western
Province.

In 1971 Simon Kapwepwe, one of Kaunda's principal aides
and a former Vice-President, broke away from UNIP and formed
his own political party, the United Progressive Party (UPP).
Many UNIP stalwarts like Chimba, Chisata, Musonda, Chambeshi
and others quit UNIP and joined UPP. The new party enjovyed
popular support in some parts of the country like the
Copperbelt and Northern Provinces and, therefore, constituted
a grave threat to UNIP's hegemony. Following a series of
clashes between supporters of UNIP and UPP Kaunda in 1972

29 in the interests

proscribed the UPP under the Societies Act
of public security. He also detained nearly l;DD3D leaders

and supporters of UPP including Kapwepwe, Puta, Chimba, Chisata,
Chambeshi, and Kaenga. Once again Kaunda eliminated the only

effective opposition to his government. Although Nkumbula's

ANC was not banned it was so weak that it did not pose any
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threat to the government and with the intimidation of the
remaining weak opposition the stage was set for the introduction
of the one-party state in December 1972.,

Other groups of people who have fallen victim to the
detention laws have included students, T*ade Union leaders,
foreigners and members of the Mushala Terrorist Gang.31
In 1976, for instance, students at the University of Zambia
demonstrated against the government's support of an imperialist
backed group, Savimbi's UNITA in the Angolan Civil War. They
exhorted the government to recognise the government (i.e. the
Peoples Republic of Angola) that was set up by the MPLA.
Kaunda acted ruthlessly and swiftly. He sent para-military
police to crush the student demonstratina and then closed
the University. Two lecturers and 18 students were detained
under the Preservation of Public Security Regulatians.32
The lecturers were later deported.

It is submitted that in this case national security
was in no way endangered. The government's extreme reaction
exemplifies the sensitivity of Presidential Regimes to
national security. Professor Nwabueze has remarked that
in such Regimes there is a tendency to vieuw any threat
to the security of the ruling party and to the President's
tenure of office as a threat to the security of the natinn.33

The power of detention has also been used against

X L
people suspected of involvement in crimes of v1nlence,3

the illegal and illicit trafficking in emeralds,35 and

embezzlement and misappropriation of f’unds.36

It is submitted that the use of detention power to
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combat purely criminal offences which have little or no
connection with public security, is improper.

Following the October 1980 abortive coup plot a number
of prominent figures were detained under the Preservation of
Public Security Regulations, notably Mundia Sikatana,

Edward Shamwana (both prominent lawyers), former Brigadier-
General Miyanda, General Kabwe (the suspended Rir Force
Commander), V. Musakanya (a former Minister of State),

Majar Mporokoso and many nthers.37 Other people like
Haamaundu, N. Puta (lawyers), Pretorious, Kapotwe, and
Chauinga3B were subsequently detained for allegedly partici-
pating in an abortive plan to rescue the coup plotters.

The Zambia Congress of Trade Unions (ZCTU) leaders,
Chiluba (Chairman-General), N.Zimba (General-Secretary),
Chitalu Sampa and Timothy Walamba (the then MUZ Vice-Chairman,
now Chairman), and a business man, Chakomboka were detained

39

in the last guarter of 1981. They were accused of stirring

up industrial unrest with a view to eventually inciting the
masses to turn against the government.hD But all the lahbour
leaders were later freed by the courts because the allegations
against them were found to be without substance and plainly
unreasonable. WKaunda has always viewed Chiluba as a threat
to his Presidency and the detention was mean t to eliminate
Chiluba from the political scene.

It is submitted that the detention of the labour leaders
was clearly an abuse of the power of detention as they did
not in any way prejudice national security. Their only crime

was to have publicly disagreed with the policies of the

political leadership (as the courts later ruled).
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President Kaunda has given multifarious reasons ToT

detaining people. As one observer has commented on this issue:

"For the -opposition he has said they are violent,
destructive, tribalistic, agents of imperialism
and Tacist minority regimes, subversive and
engaged in anti-Zambian and other forms of
treasonable crimes. To the Mining Union Workers
«nd other Trade Union leaders he has given as
his reasons for detaining them: attempts at
jndustrial sabotage through strikes, Leadership
feuds, anti-party and anti-government policies
and wage and other untenable demands for their
Unions. For most foreigners, they have been
detained for spying, economic sabotage, bribery
and corruption to obtain citizenship, currency
smuggling and counterfeiting money, attempts

to confuse and subvert the integrity of the nation."

The Police, too, have used theeémergency pOWers very
rrequently and widely. Mr. Edward Shamwana then Chairman
of the Law Association of Zambia at the time, noted:

"Notably it has been used to detain persons in
the Mechanical Services Branch thefts, army
officers suspected of theft, suspected or
breaches of Exchange Control regulations,
common conspiracies, espionage, murders,
robberies, no offence, etc. In fact its use
is so frequent that it is feared that in some
cases the police are believed not to begin
any detailed investigation into the commission

of an offence until after such a suspect is detained."

It is this frightful and oppressive misuse of emergency
powers that prompted Baron, D.C.d. (as he then was) in

Joyce Banda v Attnrnev—Generalhu to remark as follows:

"The way in which regulation 33(6) continues
to be used becomes increasingly disturbing...
alarming is a more appropriate word. In
Mulwanda a Senior Superintendent of Police
quite deliberately used the regulation in a
manner which he knew was unlawful. The
express words of the regulation are being
consistently ignored. The regulation was
never intended for purposes of investigation
of crimes unrelated to public security.”

L3
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The other powers granted to the executive under the
Preservation of Public Security Act and Regulations have not
been much used. But assemblies, meetings and processions

are restricted unless police permission is granted.

3. THE POSITION IN OTHER COMMONWEALTH COUNTRIES

(R) MALAWI

The powers under the Preservation of Public Security
Regulations have been used very extensively and indiscrimina-
tely. They have been used essentially against opponents of
Dr. H. Banda, the despotic life-President of Malawi,

Dr. Banda has accumulated into his hands vast power. Rs
David Williams writes:

"Dr Banda was to prove... an apt student of
techniques of political manipulation. Subtle,
ruthless, and determined, he was to establish
effective control over party organisation
before independence was achieved, and within

a few munths after it had been achieved he
came into head on conflict with the same
youngmen who had engineered his return to the
country and who were, by this time, the only
potential leaders, apart from himself, to
have any real base of political support in
the country. They were outmaneuvered and
putfought; rooted, they fled the country.

Dr. Banda was left in unrivaled command of
Parliament and Party, with virtually no

one holding any position of seniority anywhere
in the country which was not owed directly
to his patronage; it was soon clear that there
were few, if any, limits to his voracious
appetite for power. His object was to exercise
precise and comprehensive control over the entire
political, judicial, and economic life of the
nation and its peaple; in their scale and scope,
the legislative measures directed to this end
have so matched the President's ambition that
the only limits to his power appear to be those
imposed by the increasiagly feeble state of his
physical Constitution.”
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In this respect Parliament is a mere rubber-stamp, as
members are well-aware that questioning the wisdom of
Dr. Banda's policies is taking a great risk for the unwary
have found themselves detained or have disappearr—zd.L}6 As one
member put itg-

"The coming of members to the Parliament to pass

laws is just 2 formality, otherwise Ngwazi,
himself is enough for us. UWe happen to be here,
Mr._Speaker, dgst to fulfill the procedure of
making laws."

In February 1966, the Attorney-General when guestioned
put the number of those detained at not less than 500, while
other lawyers estimated the total at between 1000 énd 1500.h8

Amnesty International in 1968/69 repo:ted that many
hundreds of individuals had been detained‘mithmut trial since
independence. Some of those detained had been implicated in
violent attempts to overthrow the government, but the majority
were simply opponents of Dr. Banda's ;:101'1(:'1[28.L+9

Between 1972 and 1973 reliable reports stated that the
number of persons detained, which was estimated at close to
300 in May 1972, had risen to over 1,000 during the ensuing
year. Among these were 21 leaders of the Jehovah's Witnesses
Sect who were detained in December, 1972. The Sect, uwhich
had suffered persecution for its beliefs in Malawi for a
number of years, experienced severe repression in the autumn
of 1972 when the Young Pioneers (the Youth Wing of the Ruling
Malawi Congress Party, and Banda's storm-troopers) began
to harass its members. The ensuing campaign of intimidation

not only cost a number of lives but also drove 15,000 to

20,000 members of the Sect out of the country into Zambia.50
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Between 1973 and 1974 more heople were detained and placed
in a newly opened detention centre at Mukuyu, near Zomba.
Amongst the detainees were members of the)Jehovah's Witness
Sect, lawyers, former civil servants, teachers, trade unions
and journalists.s1

More people were detained between 1974 and 1975 adding
to the more than 1000 persons who were held without trial
at various prisons and detention centres especially at Mukuyu
Detention Centre, Zomba and Lilongwe prisons and Chichiri
Remand Prison, Blantyre. Prison conditions were reportedly
bad in the detention centres, with inadequate diet, medical
attention and facilities for exercise. Unconfirmed reports
stated that ten prisoners had died in detentinn.52

However, the use of detention without trial was not
extensive between 1977 and 1980, when more than 2,000 long-

term political detainees were released. At that time,

Albert Ngumayo, a former Minister of State in the President's
office, was blamed for the widespread use of detention. But
Ngumayo was executed for treason in September, 1977. Signs

of renewed tension appeared in early 1980 when it was
announced that several prominent political figures had been
dismissed from office and expelled from the MCP. One of

those sacked, Gwanda Chakuamba Phiri, was widely regarded

as a close confidant of President Banda. Phiri had before his
dismissal held twe ministerial portfolios, with responsibility

for both the Southern Region and for Youth and Culture. He

was also responsible for the notorious Young Pioneers,
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Dr. Banda's private army. After his dismissal Gwanda Phiri
was detained. Among other senior figures removed from office
in early 1980 and subsequently detained was Aleke Banda,
a former Secretary-General of the MCP and Managing Director
of the Press Holdings Company and other national institutions.
He was dismissed from all his posts in January, for allegedly
"gross breaches of Party discipline." The same allegation
was made against David Kaunda, another former Cabinet Minister
on his expulsion from the MCP on 13th February, six weeks
after his dismissal as Minister of Local Government. He,
tpo, was detained. Others in detention in 1980 were believed
to include several former associates of Albert Ngumayo, at
least one former government Minister and two chiefs arrested
in 1973.53

The result of these massive detentions has been the
elimination of virtually every political opponent of

Dr. Banda. Africa Now states that Banda maintains his hold

on Malawi through a totally ruthless, extensive and
sophiscated appareastus of repression which hunts down actual

or imagined opponents, not only within but even far beyond

the country's frontiers. Those who are not detained are
killed or brutally beaten up.sl+ The people, as a

consequence, live in total fear as any act which may displease
the President may be construed as @& threat to public security
or treason and therefore attract detention or death. As

a matter of fact, treason is defined very loosely. Talking

to Parliament about the penalties for attempts to overthrouw

the government, Dr. Banda stated:



178

"If he even just thinks about it and speaks aloud
and somebody hears it, that is treason. He doesn't
have to march at all, if he thinks about, talks
to others about it.. no one shnulg5be left in
doubt now about what treason is."

And the next speaker, N. Mwambungu of karonga North put
it bluntly when he said:
"A whisper which would lead to the breakdouwn

of the Maégwi government will be treated as
treason."

(8) UGANDA

The first three years of independence (October 1962 to
February 1966) saw no emergencies and no breventive detentions.
However, on February 22, 1966 following the defeat of the
government aon a critical motion in the Nationsal Assembly
calling for a commission of enquiry into charges of corruption
involving Prime Minister Obote, the defence Minister and the
Deputy Army Commander-in-Chief (General Idi Amin), Obote
dismissed five Ministers, stripped the Kabaka aof his
presidential powers and suspended the constitution. The five
Ministers were arrested and detained pending their deportation
under the Deportation Urdinance.57

On April 15, the government promulgated a new constitutiaon
under which Obote became Executive President. The Lukikao,
(the Parliament of the Kingdom of Buganda) regarding Obote's
action as sufficient provocation, issued an ultimatum to the

government demanding that it should quit Bagandan soil by

the end of May. Obote reacted hy ordering his army under
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General Amin to match into the Kabaka's palace and, albeit
the Kabaka himself escaped, this put an end to the Lukiko's
demand for autnnomy.SB

The government on May 23 declared a state of emergency
over the whole of Buganda and issued emergency regulations.
This was precipitated by the need to subdue the Baganda who
were in a rehellious mood following the overthrow of the
Kkabaka. The state of emergency was extended throughout the
country in 1969,59 and continued in force until March 1971
when it was revoked by the Military Regime of Idi Amin which
had overthrown Dbute.SD

The Obote government used the emergency powers very
extensively and oppressively, mostly against its political
opponents. Although the exact number of détainees was not
known hecause detentions were not always announced in the
gezette, Amnesty International estimated the number to be
over 100 in 1969 and also to be the largest number of
political prisoners in East Ai’rica.e/l All political
organisations other than the ruling party - the Democratic
Party, Uganda National Union, Uganda Farmers Voice, Uganda
Conservative Party, Uganda National Socialist Party and
Uganda Vietnam Socialist Party - were proscribed under the
Penal Code Act62 as being dangerous to peace and order.63
Among the hundreds of detainees was the leader of the main
opposition Party (the Democratic Party) and 78 non-Uganda
citizens detained on allegation of Smugglir\g.SL+

Most of those detained came from the Southern part

of the country and particularly from Buganda. Journalists
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of (the editor- =nd two contributions) "Transition", one of

the most distinguished intellectusl monthlies published

in Africe were also deteined; tidls led to the demise of the

65

magazine.
The powers under the Preventive Detention Act 1967
were never used owing o the extension of the emergency

throughaut the country.

Berelv a month after both the constitution and the
Preservation of Public Security Act had been emended to
enzhle the Presideni, without prior parliamentary approval,
to hring the Act into operation whenever he saw fit,
notwithstending whether the situation was grave or not,

. "o . . 66 L
the Act was brought intoc operation 1n July 1966. Repulations
suthorising the detention and restriction of persons wWere

57
then mode Dy the President. This legisletion was used

£~
'

tg intimidote the Kenya Peoples Union, 2 newly formed
opposition Party 1ed by Ogings-0dinga, the former Vice-

President of Kenyr. Eight leaders gf the parity were detained

and with five more detentions the total -zached 13 in Maroh

1963, albeit Five hod been relessec up to that dzte.

L,

Amnesty International reported that between 1968 and
1969 over 30 members of the K.P.U uwere in detention.
Many of the detainees were found with Maoist literature.

Other detainees included members of proscribed societies
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(some associated with the Mau Mau) and eccentric religious
sects.69 Oginga Odinga was detained in 1969 and was only
released in March 1971.7D 1969 also saw the banning aof the
K.P.U as a threat to public security. |

Kenya in the sixties faced a rebellion in the North
Eastern Region by Somali - speaking people, abetted by Somali.
As a result of the intensification of the rebellion the
whole North Eastern Region was virtually in a state of war.
The government not only passed savage emergency legislation
in the area but also used brutal army measures to comhat
the Somali guerillas. The nomadic Somali population was
confined to "concentration camps" and all knouwn Somali leaders

who were not prepared to support the government line were

detained and the number was believed to be in thousands.71

(D) GHANA

The government made extensive use of the Preventive
Detention Act 1958. This Act came into force on July 18,
1958 and on November 6, 1963 it was extended for a further
five years. The government used it as the principal
instrument for stifling opposition to it. DOn November 10,
1958, 43 persons, many of them members of the United Party
were arrested and detained under the Act. On 23 December,
1960, 118 were detained following acts of "violence,
gangsterism and brigendry" in Ashanti and nther regions

of the country. Many of these persons uWere members of the



182

United Party.72 On October 3, 1961, among 50 persons who were
detained were Mr. J.E. Appiah, Deputy Leader of the Oppositiaon
and Dr. J.B. Danquah, one of the most prominent political
leaders in the country, a leading member of the opposition and
a Presidential candidate who stood against Nkrumah for the
Presidency. Another leading figure arrested was P.K.K. Quaido,
a former Cabinet Minister. Dr. Danguah was released afier
10 months, then was rearrested and detained until his death
in prison after 13 months, on February &4, 1965.

The arrests and detentions under the Act continued
unabeted till the military coup aof 1966, which toppled
Nkrumeh. The exact number of those in detention was not
known because the government had discontinued the publicatian
of the list of detainees in the gazette. From unofficial
sgurces, the number was believed to have stood =2bove 1000
since 1961.75

R letter dated Fehruary 20, 1965, smuggled out of =2
Ghanalan prison and vouched for as authentic by Dr. Busia,
leader of the Ghanao United Party, claimed theat there were
nearly 600 detainees in the prison in which the writer was
detained.76

The letter steted that among the detainees at the
detention centre were: (1) MPs and other leading figures and
supporters of the opposition United Party; (2) a number of
the ruling CCP members and supporters used by government and
party leaders for shady activities, frauds, and extortions

whose detentions had been arranged by their principals to

prevent the leakage of those activities as the persons became
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disgruntled; (3) personal ene mies aof government and party
leaders, regional and district commissioners; (4) a group of
party workers in the 'Propaganda Unit' of the CCP headquarters
detained in 1962 because they were suspected of being
supporters or sympathisers of their fallen party leaders
Tawiah Adamafio, Ako Adjei and Kofi Crabbe; (5) a number of
very highly-placed police officers dismissed and later
detained following an attempt to assassinate Nkrumah by a
junior officer in January 1964:; and other persons detained
upon spiteful but false reports made against them by personal
ene mies who happened to know what to say to get a person
detained, including persons detained so that their wives
might become available for interested suitors, or their
properties misappropriated by false claimants or their

businesses destroyed.77

L, SUMMARY

The obvious conclusion that can be drawn from the
discussion above is that emergency powers, especially those
relating to detentions and restrictions have been used
indiscriminately in the countries surveyed. Although
emergency powers are mean t to be used in exceptional
circumstances when the normal powers of government prove
inadequate it is the rather extensive and oppressive use
made of them that has given them a fearful reality.

In this regard parallels in the extent and manner of
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use of emergency powers in the various countries are manifest.

First, the powers of detention and restriction have been
used essentially for the purpose of stifling political opposition

thereby consclidating the position. of the ruling party.

Secondly, there has been an inexocresble move towards
the concentration of power in the Head of State, who is in all
cases an Executive President.

Thirdly, the detention of leaders and supporters of
aopposition parties has heen followed in all cases by the
proscription of opposition parties and the establishment of
de jure or de facto gne party Regimes.

Finally, emergency powers have been used for purposes
of combating common crime, which in most cases has no hbearing
on public security.

Needless to say that the record of independent
governments in the use of emergency pouwers is in many ways
no hetter than that of their colonial predecessors, if not
worse in som2 instances.78 Haamaundu aptly sums up this
bv scving that:

"The achievement of independence was merely @
simplification and consolidation of the then
existing colonial power structure rather than
a change in the nature of that pouer. Thi
menn't of course the use of the lew of detention
and restriction to suppress politicsl opponents
who threatened the status gquo. The netionalists
saw the use under which they would apply the
detention and resiricktion laws to achieve thelr
nonle. It is one of the ironiegs of the strunole
for lihertv, freedom and human dignity that
those wha fought and won them use the very
methods used zgainst them to perpetuzte themselves
in power by Shrowing their7apponents in either
detention or restriction.”

53]

.
€37,
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We mav conclude bv submitting that emergency PpOWETS in
Zembia and other Africen commonuealth countries have on
countless occasions been used for the pur@ase of covering
up police inefficiency or as @ threat against political

rivzls, or simply in personal vendetta.
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been running the country on experimental basis
and had achieved nothing. Further,he said people



L.

Lz,

L3,

Li,

L5,

Le.

L"?'

L8.

L9,
50.

51.

190

could not have confidence in a government which
trotted from one country to another begging for
loans. He urged the delegates to advocate to
the workers for countrywide industrial unrest
so that the party and its government would be
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government thereby inciting the workers to hate
the party and its government.
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CHAPTER SEVEN

CONCLUSION

The picture that emerges from the discussiaon of emergency
powers in Commonwealth Africa is that the executive is vested
with very wide-ranging security powers. The power of detention
has been the most widely used of all the emergency powers.
Indeed, detention laws have a Frightful reality and have
invariably been used oppressively. The extent of the President's
power in Zambia (and would apply with equal force to other
countries as well) was aptly put by Baron, D.C.J. when he said:

"These are far - reaching powers. In particular it
must be stressed that the President has been given
power by Parliament to detain persons who are not
even thought to have committed any offence ar to
have engaged in activities prejudicial to security
or public order, but who perhaps because of their
known associates or for some other reason, the
Presidenﬁ believes it would be dangerous not to
detain."

It is evident that the exercise of emergency pouwers by

J
the executive, particularly the power of preventive deten;inn, -

Vs
derogates fundamentally from the Rule of Lam.2 President
Nyerere aptly underscored this point when he observed:

"It means that you are imprisoning a man when he
has not broken any written law, when you cannot
be sure of proving beyond reasonable doubt that
he has done so. You are restricting his liberty
and making him suffer materially and spiritually,
for what you think he intends to do, or is
trying to do, or for what you believe he has done.
Few things are more dangerous to the freedom of
society than that. For freedom is indivisihble,
and with such an opportunity open to the
government of the day, the freedom of every
citizen is reduced. To suspend the Rule of Law
under any circumstances is to leave open the
possibility og the grossest injustice being
perpetuated.”
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It is conceded that every state must possess adequate
power to preserve itself and that sometimes certain exigencies
might necessitate the restriction of individual liberty. But,
it is submitted that the executive's power for the preserva-
tion of national security should be subject to strict controls
in order to prevent its abuse and its being used as an
instrument for oppression and tyranny.

First, the Constitution should define what constitutes
an emergency and the circumstances under which it can be
declared. It is suggested that a state of emergency or a
semi-state of emergency should only be declared during periods
of war, rampant rioting, mutiny and insurrection. Moreover,

a state of emergency, once declared, shauld only be ephemeral
because it could all too easily degenerate into an instrument
of tyranny and oppression if continued beyond the contigency
that precipitated it ab initio. Professor Elias has observed
that:

"The damage arises however when the citizens
whether by legislative or executive action or
abuse of the judicial process are made to
live as if in perpetual state of emergency."

Furthermore, emergency powers should only be invoked when
there is an emergency declaration in force.

Secondly, although the power to declare an emergency
should reside in the executive it is submitted that such
declaration should be approved within a short period (e.qg.
seven days) by Parliament and should also he subject to
freguent review by Parliament after a period of say, three
months. It should expire after three months unless it

has been extended by Parliament.
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Thirdly, detainees should be provided with reasonable
constitutional safeguards. Those countries like Malawi and
Tanzania whose Constitutions do not embody a Bill of Rights
should adopt the same. It is submitted that all countries
should adopt the safeguards contained in the Constitution
of Ghana 1979 (suspended). They offer the best protection,
hitherto, and go 2 long way in curbing executive power.
Furthermore, the Independent Tribunal reviewing a detainees
case must have power, as in Ghana and India, to order the
release of the detainee and payment to him of adequate
compensation. Moreover, the scope for the award of damages
for wrongful detention should be midengd. In Zambia damages
can only be awarded to detainees for claims arising from:

(1) physical or mental ill-treatment; and

(ii) any error in the identity of the person detained.5

Compensation should be awarded to any person who has been
wrongfully detained or restricted. This will deter the
executive from detaining people on flimsy and fabricated
grounds. It is further submitted that both detainees and
restrictees should enjoy the same safeguards, as is the case
in Zambia and Ghana (1979).

Fourthly, the maximum period of detention should be
fixed by the constitution or by statute. In India, as noted
elsewhere in this work, a detainee cannot be detained for
more than three months unless an Advisory Committee approves
the detention but even in such a case a detainee must be

released at the expiration of one year.6 In Africa it is
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not uncommon to find people who have been interned without
trial for more than ten years. This is to be deprecated. It
is difficult to appreciate how one can still constitute a
threat to public security after being detained for such a
long period. It is submitted that the Iﬁdian approach is to
be preferred if only because it fosters democratic honesty.
Fifthly, the power to detain or restrict should be
exercised only when there is clear and present danger to
national security. There should be a sufficiently proximate
and rational relationship between the detainee's activities
and national security. It should not be used as an easy
substitute for adequate criminal laws as is the case at
present. In this respect the courts must; like the Burmese
Supreme Court, not hesitate to invalidate such detentions.
Sixthly, in the face of executive and legislature
encroachments on individual liberty the imperative need to
have a strong impartial and independent judiciary cannot
be overemphasized. It is incumbent upon the Judiciary to
strike a balance between the competing claims of national
security on the one hand and those of individual liberty, on the
other. The position Qas expressed correctly by Justice

Robert in the case of American Communications Asspgciation v

DDUdS7 when he said:

"The task aof this court to maintain a balance
between liberty and authority is never done
hecause new conditions today upset the
equilibrium of yesterday. The see-sau between
freedom and power makes up most of the history
of government, which, as Bryce points out, an
# long view consists of repeating a painful
circle from anarchy to tyranny and back again.
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The court's day to day task is to reject as false
claims in the name of civil liberty which, if
granted, would paralyse or impair authaority to
defend the existence of our society and to reject
as faolse, claims in the name of security which
would undermine our freedoms and open the way
to oppression. These are the competing considera-
tions involved in judging any measures which
government mey take to suppress or disadvantage
its opponents and critics.”

Liberty, doubtelessly, is so precious that everything
possible should he done to protect it. Thus, where a man's
personal freedom is involved the power of the executive
should be strictly construed. In this respect an objective
test must be applied to the power af the executive to
detain, as is the case in Burma. Courts should examine the
reasonableness of the grounds of detention. They should

not shirk from their responsibility. The powerful dissenting

opiniun ot Lord Atkin in Liversidge v Anderson is of

incalculable importance in this regard:

"I view with apprehension the attitude of Judges
who on a mere question of construction when face
to face with claims involving the liberty of the
subject show themselves more executive minded
than the executive. Their function is to give
words their natural meaning, not, perhaps, in
wartime leaning towards liberty, but following
the distum of Pollock C.B. in Broditch v Balghin
cited with approval by Lord Wright in Barnard v
Gorman: 'In a case in which the liberty of the
subject is concerned, we cannot go beyond the
natural construction of the statute.' 1In this
country, amid the clash of arms, the lauws are
not silent. They may be changed, but they
speak the same language in war and in peace.

It has always been one of the pillars of

freedom, one of the principles of liberty for
which on recent authority we are now fighting

that the judges are not respecters of persons

and stand between the subject and any attempted
encroachments on his liberty by the executive,
alert to see that any coercive action is justified
in law. I protest, even if I do it alaone,

against a strained construction put on words
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with the effect of giving an uncuntgnlled power
of imprisonment to the Minister..."

In this connection Zambiamcourts must be commended for
coming out strongly in favour of individual liberty. The
approach of the courts in other African countries leaves
much to be desired. It is submitted that the latter should
emulate the Zambian, Indian and Burmese courts for it is just
at times of grave exigency that liberty requires to be
protected against the pretensions and abuses of unlimited

power. As the court observed in ex parte Milligang, a natiaon

preserved at "the sacrifice of the cardinal principles of
liberty is not worth the cost of preservation."

Although 2 heavy burden is placed on the Judiciary to
uphold individual liberty it is trite that the Judiciary is
handicapped by the absence of an independent machinery to
enforce its decisions. Professor Nwabueze has noted:

"... Jjudicial power underlines the ability to
take action to enforce a decision as an
indispensable attribute. VYet the machinery for
this owes 2ll its function to the organized
coersive force of the state, the police, prisaon
service and the army, all of which are an arm
of the executive, by whom their administration
and operational use are also controlled. The
court has no independent force of its own...
Thus, in the rare extremity of 2 showdouwn,
the executive may order the police and prison
authorities not to execute any decision of
the court or direct its agencies not to obey
a court order, as when during the American
Civil War President Lincoln ordered the
military authorities to defy a writ of
habeas corpys issued by the Chief Justice aof
the U.5.A."

It is important, therefore, that there should exist
harmony between the Jjudiciary and the executive. The latter

should in all circumstances enforce the decisions of the
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former in any society that claims to be demncratic."11
Seventhly, it is submitted that lawyers should be in
the fore-front in the protection of individual liberty. The
crucial role of an Independent legal profession cannot be
overemphasized. The task of lawyers uwas ably and corectly
expounded by Sir Leslie Munroe in the following words:
"Apbpve all, lawyers must be courageous. They have
of course, the duty to watch the interests of
their clients. That duty, important as it is,
is part of a larger obligation as officers of
the court, always to uphold truth and to abjure
falsehood; finally, as citizens blessed with
the traditions of an ancient and honourable
profession, to take their part in the advance
of society in the orderly process of the Rule
of Law and to act fearlessly against governments
whether of the right or the left which ignore
the dignity of man and infringe or seek to
abolish his inalienable liberties. No man or
woman is a true lawyer who stands mute where
the executive restricts or abolishes freedom."
Eighthly, the power of detention should be subject to
the scrutiny and control of the people through their elected
representatives in Parliament. Mr. Justice Holmes once
admonished that ".. It must be remembered that legislatures
are ultimate guardians of the Liberties and welfare of

the people in guite as great a degree as the CDUTtS."13

It is submitted that the executive should be required
to submit reports of the number of people detained and the
reasons for their detention, every month to Parliament.

As an alternative to a Review Tribunal, the executive
could be required to submit detention orders to Parliament
for ratification within the shortest possible time, by a
select parliamentary committee to ensure that detainees
are to a reasonable degree security risks.1

Finally, it is submitted that in the long run, the
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trucial factor in the preservation of civil liberties
during emergency "is the existence of a citizen body which

is conscious that civil liberties matter, and is willing

if need be, to fight for them."15 Thus an active public

opinion is indispensable for the protection of civil

liberties.16
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