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ABSTRACT

This dissertation considers whether the state is a constructive trustee or absolute owner of
proceeds from suspected money laundering activities by looking at a case study of Seong San Co
Ltd v The Attorney General and the Drug Enforcement Commission (2008)/HPC/0396. In so
doing, the research examines the law on money laundering, seizure, forfeiture and then attempts
to explain the relationship between money laundering laws and forfeiture laws. The research
goes on to evaluate the extent of protection given to third parties when the state implements asset
forfeiture laws in suspected money laundering activities.

According to the findings of the research and the case study at hand, it has been found that the
law is vague with regard to the protection of third party rights on the occurrence of seizure of
proceeds from suspected money laundering activities. Third party rights are not adequately
protected. The right procedure to ensure protection of third parties is not adhered to by the
relevant wings of the state. A forfeiture order can affect third party interests acquired either
before, after, or at the same time that the property becomes subject to forfeiture.

Therefore, this paper makes recommendations to the effect that there is need for the
enhancement of effective protection of third party rights in asset forfeiture laws. Individual
freedom finds tangible expression in property rights and so individual property rights can be in
danger from overzealous enforcement of forfeiture laws. A safeguard of the rights of defendants
and third parties can be achieved through basic procedural reforms. Forfeiture laws should not
rely primarily upon the unreviewable discretion of law enforcement officials to protect the
legitimate interests of property owners. Further, property owners must be able to rely upon their
existing legal rights, not on the mercy of law enforcement agents, to protect against unwarranted
property loss through forfeiture. Further, forfeiture should be a law enforcement weapon, not a
revenue raising device for law enforcement. To that end, the fruits of successful forfeiture
prosecutions should be subject to the legislative appropriations process, not left as booty with the
seizing agency. Parliament should pass comprehensive legislation to ensure fair procedures for
the accused and third parties in criminal forfeiture proceedings, and to curtail the government’s
use of criminal forfeiture as an end run around civil asset forfeiture reforms.
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CHAPTER ONE

A BACKGROUND AND GENERAL OVERVIEW OF THE LAW ON MONEY LAUNDERING,

SIEZURE AND FORFIETURE OF PROPERTY IN ZAMBIA.

1.0 Introduction

Explained in simple terms, money laundering is the ‘washing of dirty money’ into the financial
system thereby legitimizing proceeds of illegal activities such as drug trafficking, the objective in
general being to disguise the source of ill-gotten wealth so that it cannot be attributed to the
predicate criminality.! S.E Kulusika remarks on the danger of money laundering when he

observes as follows:-

“It is the obligation of a responsible government to protect its citizens and other persons resident in its
territory from any sort of harm or criminal activity. Society has the right to defend itself against any crime by the
institution of counter measures to suppress and prevent any crime. In today’s world crime can come in different
shades. It can be offences against the body, or morality, or property, or money crime such as obtaining money by
criminal means, and others. Money obtained as a result of the commission of crime has become a concern to many
governments because such money does not end in a shopping mall where it is spent on fanciful goods, but it is
employed to further the commission of heinous crimes. As a result, governments have resolved to criminalize
money obtained through dubious or criminal means ant to describe such money as the “proceeds of crime” and to
designate any transaction involving property acquired with the proceeds of crime, handling in any way any property

desired or realized from illegal activity as “money laundering”.?
The Prohibition and Prevention of Money Laundering Act’ defines money laundering as

following;

“Money laundering” means-

! Mwenda Kenneth. Anti-Money Laundering Law and Practice: Lessons from Zambia. (Lusaka: UNZA Press,2005), 3.

2 kulusika S.E. “Money Lundering in Zambia”. Zambia Law Journal,volume 33.(Lusaka: UNZA Press,2003),120.
* Act No.14 of 2001



a) engaging, directly or indirectly, in a business transaction that involves property acquired with

proceeds of crime

b) receiving, possessing, concealing, disguising, disposing of or bringing into Zambia, any

property derived or realized directly or indirectly from illegal activity; or

¢) the retention or acquisition of property knowing that the property is derived or realized

directly or indirectly from illegal activity.”

Under this definition of money laundering arises very important terms such as proceeds of crime,
property and illegal activity. Under the PPML Act, “illegal activity” means “any activity,
whenever or wherever carried out which under any written law in the Republic amounts to a
crime”.* ‘Property’ includes “money and all other property, real or personal, movable or
immovable including things in action and other tangible or incorporeal property wherever
situated and includes any interest in such proper‘[y.”5 ‘Proceeds of crime’ means “any property,
benefit or advantage within or outside Zambia realized or derived, directly or in directly from

illegal activity.” 6

All proceeds from money laundering activities are liable to forfeiture by the state. Forfeiture is
taken by the courts of law because the civil law has long recognized through the maxim:* ex
turpi causa non oritur action” as it was stated in the case of Re Crippen’, where Sir Samuel
Evans stated that “....no person can obtain or enforce any right resulting to him from his own

crime, neither can his representative claiming under him obtain or enforce any such rights.”

4 section 2 of The Prohibition and Prevention of Money Laundering Act, No. 14 of 2001.
% section 2 of The Prohibition and Prevention of Money Laundering Act, No. 14 of 2001.
6 saction 2 of The Prohibition and Prevention of Money Laundering Act, No. 14 of 2001.
7 [1911-13} 1 ALL ER 207



However, proceeds from suspected money laundering activities can only be forfeited after the
court has made a determination that indeed the proceeds were derived from money laundering
activities. It is at this point that there seems to be a problem because forfeiture cannot be made
until a person has been convicted of a money laundering offence. By this time any property the

subject of the application will presumably have been seized for some time.

Seizure occurs when the state takes away your property. Forfeiture is when legal title is
permanently transferred to the state. There are two types of forfeiture actions; criminal and civil.
The criminal forfeiture action is referred to as an in personam action, meaning that the action is
against the person, and, that upon conviction, the punitive effect of forfeiture can be used against
the convicted offender. The civil forfeiture action is referred to as an in rem action, meaning that
the action is against the property. The two actions differ in many ways, including, the burden of
proof necessary to forfeit the property and in some cases, the type of property interests that can

be forfeited.?

There are three theories of forfeiture in money laundering cases: firstly, the forfeiture of the
proceeds that the defendant is using to commit the money laundering offense. Secondly, the
forfeiture of “subject matter property, “or property other than the proceeds that was part of the
financial transaction constituting the money laundering offense. Subject matter property is
property, other than the proceeds, that was part of, or integral to, the money laundering
transaction. This includes clean money being used to commit a criminal offense in a reverse
money laundering transaction; property that is the subject of a purchase, sale or exchange

constituting a money laundering offense; and property that is commingled with the proceeds in

8 Kathy Bazoian Phelps. The battle over forfeited assets: Third Party Claims and Cooperation Agreements. {Los
Angeles: LexisNexis 2012), 89.



the course of the money laundering transaction.’ The third theory is much broader, permitting the
forfeiture of any property used to “facilitate” the money laundering offense. “Facilitating
property” includes property that is external to the money laundering offense, that is, property that
is not part of the financial transaction itself but is nevertheless “involved” in the transaction in
the sense that it makes the offense easier to commit or harder to detect. “Subject matter” property
is, by definition, property that is part and parcel of the financial transaction constituting the
money laundering offense. Thus, “subject matter” property is forfeitable as “property involved”

in the offense whether it makes the offense easier to commit or harder to detect or not.'°

Between the periods of seizure and the court determining whether the property is liable to
forfeiture, there have been numerous complaints from suspects alleging abuse of the seized
property by officers of the state in disregard of peoples’ right to the property. The state has ended
up paying colossal sums of money in damages to the rightful owners after it was found that the
suspected property was actually free from money laundering activities. There is therefore need to
determine whether the state is merely a constructive trustee or absolute owner of proceeds from
suspected money laundering activities.

In terms of Zambia’s domestic laws, in particular, section 18 of the Prohibition and Prevention of

Money-Laundering Act,'' section 41 of the Anti-corruption Commission Act,'* and the

9 Heather J. Garretson. Federal Criminal Forfeiture: A Royal Pain in the Assets, (Cambridge: Oxford University
Press, 1996 ), 67.

10 yeather J. Garretson. Federal Criminal Forfeiture: A Royal Pain in the Assets, (Cambridge: Oxford University
Press, 1996 ), 68.

1 Act No.14 of 2001
2pct No.38 of 2010



Forfeiture of Proceeds of Crime Act'® specifically provides for forfeiture of tainted property
after conviction of the person. It appears in general, forfeiture in Zambia is conviction based.
However, note should be taken that the laws in certain circumstances provide for pre-conviction
forfeiture like section 29 of the Forfeiture of Proceeds of Crime Act'* and the Corrupt Practices
(Disposal of Recovered Property) Regulations of 2004. Although Zambia has made an effort to
enact most of the laws dealing with forfeiture and seizing of proceeds of money laundering, it
appears there are still gaps within the law which need to be attended to. Of importance to this
study is that the forfeiture laws do not adequately ensure that property rights of third parties are

still retained and respected between the time of seizure and forfeiture of the seized property.

This study endeavors to establish whether the state is a constructive trustee or absolute owner of
proceeds from suspected money laundering activities by looking at a case study of Seong San Co
Ltd v The Attorney General and The Drug Enforcement Commission." In that case the issues
before the court were inter alia how the second defendants were to treat seized funds from
suspected money laundering activities pending the determination by the court as to whether
seized funds were indeed liable to forfeiture. The judgment of this case highlights that there is
either a lacuna or the law is vague with regards the duty of the second defendants as to how they

should handle property during the periods between seizure and forfeiture.

3 Act No.19 of 2010
% Act No.19 of 2010
1 (2008)/HPC/0396



1.1 Statement of the problem

In today’s world crime comes in different shades including money laundering. When there are
suspected money laundering activities and the State seizes the funds, it becomes important to
find out in what capacity the state holds the seized funds: as a constructive trustee or owner of

those proceeds.

There have been a number of complaints against the state from suspects regarding the misuse of
the seized property pending court determination and also the blatant disregard of the appropriate
procedure in determining who the rightful owner of the seized funds belongs to before the state
disposes of them. Thus the State is losing out in paying colossal sums of money in damages to
the rightful owners when the court finds that the property was actually free from money

laundering.

In Roy Chilumanda and Namwala Lodge & Car Hire v T he Attorney General,'® the plaintiff was
conducting business of hiring out motor vehicles. The Drug Enforcement Commission alleging
that the plaintiff was involved in money laundering seized 22 vehicles physically and 4 vehicles
by way of walking possession belonging to the plaintiff. Pending the determination of the case
by the court, the vehicles which were held by the State were being driven and cannibalized with
no regard to the plaintiff’s rights. The Attorney General was held vicariously liable for the

damages caused to the plaintiff by servants of the Government.

In The Attorney General v St George F isheries'’, where it was contended by the respondent that

his property was wrongly advertised for seizure as it did not fall within the circumstances

16 (2006) /HP/O797
'7 (2004) Unreported



outlined in the statutory instrument.'® He was therefore seeking damages arising from loss of
business occasioned by the restriction notice, embarrassment of being associated to the plunder
of national resources and the invokement of the wrong legislation by the taskforce in its quest to

recover his property. The Attorney General was held liable.

The purpose of the study is to give a general overview of money laundering activities in Zambia
and try to establish how the State should treat seized property from suspected money laundering
activities pending determination by the court. This includes the relevant procedures in
determining who the rightful owner is before the State disposes off the property. The study will
further determine whether the State is an absolute owner or constructive trustee of suspected
money laundering activities. An analysis of the extent of protection given to third parties by the
recently passed Forfeiture of Proceeds of Crime Act'’ will also be given then recommendations
and measures for improvement where appropriate will be put forward.

Money laundering is a crime and forfeiture (confiscation) is a remedy. Forfeiture laws for money
laundering can be very powerful law enforcement tools. All property, real or personal involved
in a money laundering offense can be made subject to forfeiture. The control of property pending
confiscation is achieved by means of a seizure power at section 15 of Prohibition and Prevention
of Money Laundering Act®’. It requires authorized officers to seize property which that officer
has reasonable grounds to believe is derived or acquired from the money laundering. Section 17
of the said Act makes any property that has been seized in accordance with section 15, and which
is in the possession or under the control of a person who is convicted of a money laundering

offence, and which is derived from proceeds of the crime liable to forfeiture by a court order.

¥5 1 No.13 of 2006
% Act No.19 OF 2010
% Act No. 14 of 2001



Clearly, a forfeiture application cannot be made until a person has been convicted of a money
laundering offence.

This study is useful in that it is important for the law to be clear as regards how the state should
handle seized property from suspected money laundering activities. The complaints against the
State as regards the abuse of seized property from suspected money laundering activities pending
court determination are draining the State of colossal amounts of money in damages to the
rightful owners of the property. Even after the court has found that the seized property is indeed
subject to forfeiture, the Forfeiture of Proceeds of Crime Act?', does not vest automatic
ownership of such property in the state as section 12 (3) of Forfeiture of Proceeds of Crime
Act,? requires that right procedures have to be followed before the state can dispose off the
property. This is clearly not the case as can be seen in the ongoing investigations into the now
famous ‘Gold Scam Case’ of The People v Ross Ernest Moore and Hassel Shalime,” would
suggest. In this case, the respondents were charged with one count of unlawful possession of
gold contrary to Section 22 of the Gold Trade Act,** as they had no licence to deal in the gold.
The Supreme Court found them liable and ordered the forfeiture of the gold to the State.
However, as at the time of writing this essay investigations were underway by the Task Force on
the sale of the gold pertaining to procedural impropriety because it is alleged that the Drug

Enforcement Commission did not follow the right procedure in disposing off the gold.

As a result of these investigations, in The People v Aaron Zulu and others,” former DEC

Commissioner, Aaron Zulu is together with others charged with the misappropriation of the gold.

! Act No.19 of 2010

2 Act No.19 of 2010

2 §CZ Judgment No.7 of 2010

2 Chapter 396 of The Laws of Zambia.

% Case at the writing of this essay was in the principal Magistrates Courts in Lusaka.
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The case at the time of writing of this essay was at the principal magistrate’s Court in Lusaka.
Therefore, changes in the law are needed to give clear guidance and procedure to the relevant

wings of the state.

1.2 Conclusion

This chapter has dealt with the basic aspects of the research and given a prelude to the subject
matter at hand. It has given a general overview of the legal and institutional frameworks
governing money laundering, seizure and forfeiture of proceeds from money laundering
activities and outlined the statement of the problem which has necessitated this study. The

chapter has also stated the objectives that the research sought to achieve.



CHAPTER TWO
THE CONSTRUCTIVE TRUST
2.0 Introduction

The trust in England was inspired by the desire of equity to give legal protection in those cases
where persons had conveyed property to others on the understanding that the latter would use the
property in certain ways or hold it for the benefit not of themselves but of third parties. Difficulty
has been found in providing a comprehensive definition of a trust but various attempts have been
made. Perhaps the best definition of a trust was given in Re Sot’®, where it was stated that the
word trust refers to the duty or aggregate of obligations that rest upon a person described as a
trustee. The responsibilities are in relation to property held by him or under his control, which
property he will be compelled by a court in its equitable jurisdiction to administer in the manner
lawfully prescribed by the trust instrument, or where there be no specific provision written or
oral, or to the extent that such provision is invalid or lacking in accordance with equitable
principles. As a consequence, the administrator will be in such a manner that the consequential
benefits and advantages accrue, not to the trustee but to persons called cestuis que trust or

beneficiaries, if there be any; if not, for some purpose which the law will recognize and enforce.

2.1 Zambian legal framework on constructive trusts

In Zambia, there are two legal provisions governing the establishment of trusts being; the

Administration of Estates (Trust Corporations) Act’’ and the Restriction of Trusts Act®®.There

?6{1948] S.A.S.R 193 at 196
%7 Chapter 62 of The Laws of Zambia
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are some requirements which need to be met when creating a trust whether it is one by will or
contract. In our Zambian statutes, it is not outlines in detail the formalities that have to be
followed by a founder intending to establish a trust but simply provides for the effects of a trust
upon disposition under section 5(1) (b) of the Restriction of Trusts Act® which provides that
“subject to the provisions of section four, and not withstanding anything to the contrary
contained in any other law, after the commencement of this Act-a trust shall have effect as a

disposition in fee simple or absolutely, as the case may be, to the beneficiary.”

The subject matter of a trust may be real or personal property. Furthermore the trust may be not
only of a legal estate but also of an equitable interest in property. The essentials of a trust were
given in Lord Langdale’s judgment in Knight v Knight,*® it was held that in order to create a trust
that is valid, first, the words must be imperative, secondly, the subject matter must be certain and
thirdly, the object must be as certain as the subject. There are various types of trusts which
include implied trusts, resulting trusts and contrastive trusts. This study places particular

importance on the constructive trust.

The notion of a constructive trust is a form of a legal fiction. All legal systems make use of
fictions, including presumptions, maxims and constructive notions. A legal system involves the
legitimization of falsehood by treating the falsehood as source of legal truth.! Constructive
notions are a part of legal fictions and are generally resorted to by the law for a variety of
purposes. A constructive notion exists in the form of an assertion that a given state of affairs

exists whereas in actual fact it does not exist. As a legal term, the word ‘constructive’ is used

2 Chapter 63 of The Laws of Zambia

» Chapter 63 of The Laws of Zambia

** [1840] 3 Beav 148

*! Anyangwe Carlson. An Outline of the Study of Jurisprudence. (Lusaka: UNZA Press,2005), 43.
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where the law infers or implies (construes) a right, liability or status without reference to
intention of the parties, or that a transaction or operation has not taken place, but that some
equivalent has. A constructive notion may thus exist in the form of an assertion that a given state
of affairs exists whereas in actual fact it does not exist.*> Examples of constructive notions

include the constructive trust and constructive trustee.

According to Parker and Mellows, a constructive trust is one which is imposed by equity in order
to satisfy the demands of justice and good conscience without reference to any express or
presumed intention.”> Halsbury’s Laws of England®* states in paragraph 585 of volume 48 that
“A constructive trust attaches by law to specific property which is neither expressly subject to
any trusts nor subject to a resulting trust but which is held by a person in circumstances where it

would be inequitable to allow him to assert full beneficial ownership of the property.”

Although there are two clear categories of constructive trusts, that is those involving profits
made by fiduciaries and those created by the intermeddling of strangers, the categories of

constructive trusteeship are not closed. Constructive trusts arise

a) When some person holding a fiduciary position has made a profit out of the trust

b) When someone fraudulently or unconscionably attempts to take advantage of statutory
provisions or other fundamental legal principles and perhaps when someone has acted
inequitably or unfairly in the courts opinion.

¢) When someone, neither being a trustee nor authorized by the trustee intermeddles with

the trust property or has trust property received by him with notice that it was trust

32 Anyangwe Carlson. An Outline of the Study of Jurisprudence. (Lusaka: UNZA Press,2005), 44.
33 parker & Mellows. The Modern Law of Trusts. (London: Sweet & Maxwell, 1975), 16.
* Lord Haliham of St Marylebone, Halsbury’s Laws of England‘4th ed. Volume 48.(London: Butterworths,1984)

12



property, transferred to him in breach of trust or when an innocent recipient of such
property first learns that it is trust property.

d) When a vendor has entered into a specifically enforceable contract of sale.

Other types of constructive trust not relating to unconscionable dealings are constructive trusts
over property, mutual wills, and arguably secret trusts. Where property is sold or transferred, the
signing of an agreement to do so automatically transfers the equitable interest to the buyer or
transferee; until the property itself is transferred, it is deemed to be held on constructive trust for
the recipient. Mutual wills are irrevocable wills made by multiple people to come into force at
the writer's death; similarly, these are also considered constructive trusts. Secret trusts are the
subject of much debate over their classification, but one theory holds them to be constructive in
nature. Related to constructive trusts are constructive trustees, or trustees de son tort; these are
where "one, not being a trustee and not having authority from a trustee, takes upon himself to
intermeddle with trust matters or to do acts characteristic of the office of trustee".*> Where their
actions are reckless or dishonest, the court makes that person a constructive trustee, forcing them
to account to the beneficiaries for any loss suffered and look after the trust property in their

possession.

Where a person in a fiduciary office earns unauthorized profits as a result of their position, this
money will be held on constructive trust. This principle originated with Keech v Sandford®® and

the rule was first fully defined in Bray v Ford, 37 where Lord Herschell said that:

“ It is an inflexible rule of the court of equity that a person in a fiduciary position...is not, unless otherwise

[authorized,] entitled to make a profit; he is not allowed to put himself in a position where his interest and duty

* Hudson, Alastair. Equity and Trusts, 6th ed. (London: Routledge-Cavendish, 2009), 512.
%%[1726] 2 Eq Cas Abr 741
*7(1896] AC 44

13



conflict. It does not appear to me that this rule is, as had been said, founded upon principles of morality. I regard it
rather as based on the consideration that, human nature being what it is, there is danger, in such circumstances, of
the person holding a fiduciary position being swayed by interest rather than by duty, and thus prejudicing those

whom he was bound to protect. It has, therefore, been deemed expedient to lay down this positive rule.”

Where acts lead to profit and are illegal, under either criminal law or an established legal
principle, equity puts any property acquired through these acts into a constructive trust. The most
common type of trust here is one resulting from bribery; where somebody in a fiduciary office
makes unlawful profit, that money will be held on constructive trust for the beneficiaries of his
office.® In Attorney General for Hong Kong v Reid,*® the Director of Public Prosecutions in
Hong Kong accepted bribes to not prosecute certain people. The court held that this was a
violation of fiduciary duty, and put the money on constructive trust. An issue with this principle
is that the position of Director of Public Prosecutions is not normally understood to be a
fiduciary one. Rather, the courts are using fiduciary duties as a method of punishing the
defendant; Alastair Hudson writes that they are "as concerned to punish the wrongdoer as to

protect rights in property"*’

Whether or not someone is a fiduciary depends on their position. Trustees, company directors,
agents and business partners are all fiduciaries, as in Yugraneft v Abramovich,*' but other
positions may be recognized by the court if the misuse of powers in a particular circumstance
renders them so, as in the Attorney General case. In Brinks v Abu-Saleh (No. 3),% a security
guard who was bribed to give information on a company's security systems, allowing a gang of

armed robbers to burgle their warehouse, was found to be in a fiduciary position. While a

Budson, Alastair. Equity and Trusts, 6th ed. (London: Routledge-Cavendish,2009), 517
9 11994] 1 AC 324

“Hudson, Alastair. Equity and Trusts, 6th ed. (London: Routledge-Cavendish,2009), 518
' [2008] Al ER 299

*2{1996] CLC 133
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security guard would not normally be a fiduciary due to not holding a senior enough role, in
relation to security arrangements the guard would be found to be acting in a fiduciary capacity.*

Bribes may also be synonymous with "secret commissions"”, where somebody is given an

undisclosed "kickback"**

When the owner of property deals with it in such a way as to deny or impede the rights of some
other person over that property, the courts will order that owner to hold it on constructive trust.
For trusts of real property, constructive trusts may arise in one of three situations. First, when the
parties form an agreement to buy the land, or show "common intention" by jointly contributing
to the price or mortgage of a property, as in Lloyds Bank plc v Rosset.*> Second, when a contract
to transfer rights is agreed to, the equitable interest is automatically transferred, something that
also applies to personal property. Third, a constructive trust may be created where there are
several parties interested in commercially exploiting land, and some refrain from doing so due to
an agreement with the defendant, as in Pallant v Morgan®. In Banner Homes Group plc v Luff
Development Ltd,* it was decided that this principle applies even when no binding contract has

been signed, and the claimant has refrained due to ongoing negotiations with the defendant.

Another "more contentious" form of constructive trust is in a situation where the claimant has
"done everything necessary”. Where the owner of property intends to transfer property to another
completes their side of the transfer and the transfer then fails, this property will be held on

constructive trust as in Re Rose.*® In relation to personal property, a constructive trust will be

3 Hudson, Alastair. Equity and Trusts, 6th ed. (London: Routledge-Cavendish,2009), 521.
* Hudson, Alastair. Equity and Trusts, 6th ed. (London: Routledge-Cavendish,2009), 522.
*11990] 1 Al ER 1111

“[1953] Ch 43

7 [2000] Ch 372

*11952] 1 All ER 1217
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created over a fund created to protect pre-payments to a company in the event of that company
going into insolvency. In several situations, companies, knowing they are in dire financial straits,
have put money paid to them by customers for products not yet delivered in a separate bank
account to protect it in the event of insolvency. This causes theoretical problems; it is "difficult
to square the conscionability of holding the money on trust for the customers with the pari passu

principle in insolvency law that no unsecured creditor should be given an advantage over any

other unsecured creditor".*’

A trustee is always a fiduciary. A fiduciary relationship exists wherever there is a relationship of
trust and confidence such that equity imposes duties or disabilities upon the person in whom the
confidence is reposed (the fiduciary) in order to prevent possible abuse of the confidence.’® A

perusal of paragraph 631 of Halsbury’s Laws of England’' confirms this position. It states

“Equity has employed two methods to compel restitution of that which is regarded as rightfully belonging
to another. First there is a broad general principle of equity that neither a trustee nor any other person in a fiduciary
position may retain a profit made in the course of, or by means of, his office; and where there has been a breach of
this principle, which extends to constructive trusts, the remedies provided by the law of trusts are available to enable
a beneficiary to recover what was due to him. Secondly, equity has employed the mechanism of the tracing order
wherever a fiduciary relationship exists to enable property to be recovered from third parties into whose hands it has
passed. Like all equitable remedies for the recovery of property, these remedies may be defeated where the legal

interest to that property passes into the hands of a purchaser in good faith without notice of the equities.”

Thus treating a person as a constructive trustee is merely a formula for imposing an equitable
personal liability to account. In Selangor United Rubber Estates Ltd v Cradock (a bankrupt)™
Thomas, J stated as follows at page 1097:“It seems to me imperative to grasp and keep
constantly in mind that the second category of constructive trusteeship is nothing more than a
formula for equitable relief. The court of equity says that a defendant shall be liable in equity as

“® Hudson, Alastair. Equity and Trusts, 6th ed. (London: Routledge-Cavendish,2009), 515.

*° David J Hayton. Underhill’s Law of Trusts and Trustees.13" ed. (London: Butterworths,1985) P28

>! Lord Haliham of St Marylebone, Halsbury’s Laws of England.4™ ed. Volume 9.(London: Butterworths,1984)
2 (No.3) [1968] 2 ALL ER 1073
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though he were a trustee. This is done because in accordance with equitable principles applied by
the court of equity, it is equitable that he should be held liable as though he were a trustee.
Trusteeship and constructive trusteeship are equitable conceptions.”

Goulding J, held as follows in Chase Manhattan Bank NA v Israel-British Bank (London) Ltd”

“One of the most common cases in which a court of equity acts upon the ground of implied trusts in invitum
is where a party has received money which he cannot conscientiously withhold from another party. It has been well
remarked, that the receiving of money which consistently with conscience cannot be retained is, in equity, sufficient
to raise a trust in favour of the party for whom or on whose account it is received. This is the governing principle in
all such cases. And therefore, whenever any controversy arises, the true question is not whether money has been
received by a party of which he could not have compelled the payment, but whether he can now, with a safe
conscience, ex oeqou et bono, retain it. IHlustrations of this doctrines are familiar in cases of money paid by accident,
or mistake or fraud and the difference between the payment of money under a mistake of law, in its operation upon
the conscience of a party, presents the equitable qualifications of the doctrine in a striking manner. It is true that
courts of law now entertain jurisdiction in many cases of this sort where formally the remedy was solely in equity.”

Failure to comply with any of the duties of a trustee whether by a positive act or a failure to act
constitutes a breach of trust for which the trustee will be held liable. The liability extends to all
loss thereby caused directly or indirectly to the trust estate and even where no loss can be shown,
to any profit which has accrued to the trustee. It is equally a breach of trust whether committed
fraudulently by a trustee for his own benefit of the trust estate and ignorant of the fact that it was
a breach of trust.”* It may be noted that in considering the liability of trustees it is immaterial
how the trust was created and whether it was for valuable consideration or by the voluntary gift

of the very trustees who are now being sued.

[t would be undesirable to attempt an exhaustive list of circumstances in which a breach of trust
can be committed but the following are examples: paying trust property to the wrong person and

failure to exercise a proper discretion with regards to trust decisions.

*3[1979] 3 ALL ER 1024
** parker & Mellows. The Modern Law of Trusts.(London: Sweet & Maxwell,1975) , 310.
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2.2 Conclusion

A constructive trust is one which arises by operation of law. It can arise in a wide variety of
circumstances. It is often assumed that a constructive trust, like any other trust, is a situation in
which specific property is vested in a trustee on trust for ascertained beneficiaries. This is not
always so; there are many differences between constructive trusts and other trusts. A constructive
trustee may not know that he is a trustee. It is sometimes difficult to see the distinction between a
constructive trust and a duty to account. Where an agent has obtained illegal profits, or taken
bribes, should we say that he is a constructive trustee, or that he is under a duty to account? The
former involves a proprietary claim by the plaintiff, the latter a personal claim. The difference

may be considerable, but the terminology is indiscriminate.

A constructive trust is imposed not because of the intention of the parties but because the person
holding the title to the property would profit by a wrong or would be unjustly enriched if he were
permitted to keep the property. A constructive trust is imposed upon a person in order to prevent
his unjust enrichment. Therefore, where a person holding title to property is subject to an
equitable duty to convey it to another on the ground that he would be unjustly enriched if he
were permitted to retain it, a constructive trust arises. The plaintiff has a right to his proprietary

remedy if he can show a constructive trust.
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CHAPTER THREE

THE RELATIONSHIP OF MONEY LAUNDERING LAWS AND FORFIETURE LAWS

3.0 Introduction

Asset forfeiture is confiscation, by the State, of assets which are either (a) the alleged proceeds of
crime or (b) the alleged instrumentalities of crime, and more recently, alleged terrorism.
Instrumentalities of crime are property that was allegedly used to facilitate crime.”® Forfeiture is
important. It seems obvious that the state should do its best to ensure that crime does not pay.
Asset forfeiture is often portrayed simply as a means of reclaiming what has been wrongfully
gained by criminals. In this sense, it is merely the state claiming the fruit of crime on behalf of
society. Further, asset forfeiture removes wealth from the criminals. It has been discovered that
criminals can take a risk engage in any illegal activity knowing that their property is intact. They
would rather spend years in jail sentences knowing they can still manage to survive using their

untouched property.*®

But there is a clear sense of unease that surrounds the idea of asset forfeiture. Arbitrary and
capricious deprivation by governments of the private property of individuals who have not been

convicted of a crime is generally not permissible in rights-based societies. There is a significant

>* Kathy Bazoian Phelps. The battle over forfeited assets: Third party claims and Cooperation Agreements. (Los
Angeles: LexisNexis, 2012), 23.

% Heather J. Garretson. Federal Criminal Forfieture: A Royal Pain in the Assets. (Cambridge: Oxford University
Press, 1996), 56.
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incentive for agencies to abuse forfeiture as the proceeds ultimately accrue to the agency

bringing the forfeiture application.”’

Money laundering is a crime and forfeiture (confiscation) is a remedy. In money laundering
cases, in the appropriate circumstances, the government can recover the money being laundered,
the money or other property that is commingled with it or obtained in exchange for it when the
money laundering transaction takes place, and other property that facilitates the money
laundering offense. Forfeiture statutes for money laundering can be very powerful law
enforcement tools. All property, real or personal, involved in a money laundering offence can be

made subject to forfeiture.’®

3.1 Zambia’s asset forfeiture legal framework

Zambia has a number of legislation dealing with money laundering, corruption, asset forfeiture
and mutual legal assistance. At present this legislation consists of the following; the Anti-
Corruption Act’’, the Prohibition and Prevention of Money Laundering Act (PPML)%, the
Narcotic Drugs and Psychotropic Substances Act, ®lthe Forfeiture of Proceeds of Crime Act,*the

Financial Intelligence Centre Act® and the Mutual Legal Assistance in Criminal Matters Act.®

7 Heather J. Garretson. Federal Criminal Forfeiture: A Royal Pain in the Assets. (Cambridge: Oxford University
Press, 1996), 78

8 Mwenda Kenneth. Anti-Money Laundering Law and Practice: Lessons from Zambia. (Lusaka: UNZA Press, 2005) ,
33

*® Act No. 38 of 2010
 Act No. 14 of 2001
o Chapter 96 of The Laws of Zambia
®2 Act No. 19 of 2010
® Act No. 46 of 2010
64 Chapter 98 of The Laws of Zambia
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On the international front, Zambia is a party to the following international instruments: the 1961
UN Convention on Narcotic Drugs, the 1971 UN Convention on Psychotropic Substances, the
1988 UN Convention Against Illicit Traffic in Narcotic Drugs and Psychotropic Substances, the
UN Convention Against Transnational Organized Crime, the UN Convention Against
Corruption, the SADC Protocol Against Corruption and the AU Convention on Preventing and
Combating Corruption. [t is not necessary to discuss the above legislation in detail, only those

parts of it which explain the relationship of money laundering laws and forfeiture laws.

The purpose of the Prohibition and Prevention of Money Laundering Act (PPML Act) is self
explanatory form the title. The Act provides for the prohibition and prevention of money
laundering activities in Zambia. It provides for the disclosure of information by the supervisory
authorities and regulated Institutions on the suspicion of money laundering activities, it provides
for the forfeiture of property belonging to persons convicted of money laundering offences. The

Act also puts in place other legal processes of preventing money laundering activities in Zambia.

Under the Prohibition and Prevention of Money Laundering Act (PPML Act), ®*civil liability of
money launderers arises mainly in regard to statutory provisions dealing with the seizure and
forfeiture of property. That said caution should be exercised when applying concepts of civil
liability to cases of money laundering. The law under section 15 of the PPML Act provides for
seizure of property by an authorized officer where he has reasonable grounds to suspect that the
property is derived from or acquired from money laundering. Section 17 (1)(b) of the same Act
proceeds to provide for forfeiture of property der