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ABSTRACT

Capital Markets are a barometer of a healthy economy. In Zambia, over the past two years the
capital market has began to grow in terms of market capitalization and a lot of interest has been
shown through purchase of portfolio investments by foreign investors, despite the worldwide
financial crisis.

It is said that the share prices, unlike those of other assets, are volatile, i.e. they can either rise or
fall. Therefore, they depend on the confidence the investor place on listed company’s due to
their conduct, and how that particular industry is performing relative to the Country’s economy.
Depending on the company’s performance and respect for corporate governance, and its
stewardship, this particular investment by investors poses significant risks because all the gains
in the share price could suddenly be wiped off to zero resulting in the investors losing out all
their fortunes. A case in point is the collapse of Enron in the USA and Parmalat in Italy.

Because of this uncertainty and the unbearable effect such a calamity would have on the
economy and the investors, since the movement in the price of shares on the capital market is
dependent on the conduct of the market players, it is imperative therefore, that the securities
market is regulated effectively and efficiently in order to safeguard the interests of the investors.
Internationally, an organization called the International Organization for Securities Committee,
based in USA, Washington D.C, a leading international grouping of securities market regulators,
was formed to specifically provide a list of international standards on the management of
securities in the capital market.

Bearing this in mind and since the establishment of SEC was established over 14 years ago, it is
prudent to ascertain whether the Securities Act, Chapter 354 of the Laws of Zambia should be
amended to conform with new developments internationally in order to be comprehensive,
capture, and reflect international best practices.

This paper is divided into four chapters. Chapter one deals with the introduction and gives
background information on the research subject. Chapter two will look into the I0OSCO
principles, Chapter three reviews the Securities Act and chapter four consists of the conclusions
and recommendations based on the findings.
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CHAPTER ONE

1.0 Background of the Study

Historically, regulation of capital markets developed in a large part, as a result of market
failures-most famously following the 1929 United States of America (U.S.A) equity market
crash. The massive economic disruption caused by the sudden sharp drop in equity prices,
prompted governments to begin regulating issuers of securities, market intermediaries, and the
of disclosure to investors, which led to improper valuation of securities, and by addressing the
relationship between intermediaries, and investors. Over time, securities regulation now typically
addresses a range of institutions, such as issuers, market intermediaries, investment funds and

marketplaces.’

In Zambia, this regulation is now manifested by the Securities Act *(hereinafter referred to as
‘the Act’) upon establishment of the Securities and Exchange Commission (SEC) on 17

December, 1993.

SEC and LUSE were established with preparatory technical assistance from the International
Finance Corporation (IFC), and the World Bank in 1993, as part of the World Bank and
International Monetary fund (IMF) Economic Recovery Programme. The Exchange opened on
21% February 1993.

SEC is a legal persona capable of suing and being sued. The preamble of the Act states that it is
an Act to:

Q) provide for the regulation of the securities industry;

(ii) establish the SEC and to define its objectives and functions; and

(iii)  provide for matters connected with or incidental to the foregoing.

' 10SCO Assessment Report 2006 pg 8
2 Chapter 354 of the laws of Zambia



The securities and capital market in Zambia comprises of SEC as regulator, Lusaka Stock
Exchange (LUSE), and licensed stock brokers. LUSE comprises of Stock broking firms, and is

incorporated as a non-profit making limited liability company.

As indicated in the introduction, the formation of LUSE was part of the government’s economic
reform programme aimed at developing the financial and capital market in order to support and
enhance the private sector investment initiatives. LUSE was also expected to attract foreign
portfolio investment through recognition of Zambia, and the region as an emerging capital
market with potentially high investment returns. Another important role of the Exchange is to
facilitate the divesture of government ownership in parastatals and realization of the objectives
of creating a broad and wide shareholding ownership by the citizenry, via a fair and transparent

process.’

With the development of the capital market, and the world having become a one global trading
market in securities, a leading international grouping of securities market regulators, called the
International Organisation for Securities Committee (IOSCO), based in Washington, D.C, was
set up primarily to provide best international standards on the management of securities in the
capital market. The organisation’s wide membership regulates more than 90% of the world’s
security markets. Its members regulate more than 100 jurisdictions, and its membership is
steadily growing.

The preamble to IOSCO by- law states:

e securities authorities resolve to cooperate together to ensure a better regulation of the
markets, on the domestic, as well as on the international level, in order to maintain
just, efficient and sound markets;

e to exchange information on their respective experiences in order to promote
development of domestic markets;

e to unite their efforts to establish standards, and an effective surveillance of

international securities transactions;

Yibid 5



e to provide mutual assistance to ensure the integrity of the markets by the vigorous
application of the standards, and by effective enforcement against offences

It recognizes that sound domestic markets are necessary to strengthen, and  develop the

domestic economy and that domestic security markets are increasingly being integrated into a

global market.

The IOSCO by-laws also express the intent that securities regulators, at both the domestic and
international levels, should be guided by a constant concern for investor protection.’

The World Bank, International Monetary Fund (IMF), United National Development Program
(UNDP), International Financing Corporation (IFC), do fully support the policies and imitations

of IOSCO.

After fifteen years of SEC’s existence it is probable that the Act may be outdated, and may not
conform to international best practice as required by IOSCO. Therefore, there is need for the
government to quicken the process of developing and issuing Institutional Investment Guidelines
that will enable institutional investors like pension and insurance companies in Zambia, to play a
more proactive role in the stock market, and make the market more liquid and attractive to

investors.’

A market economy requires capital markets to foster economic growth by channeling savings
into investment. Capital markets facilitate the ability of private enterprises, and government to

issue securities and raise funds for investment and working capital needs. They provide

* Objectives and principles of securities regulation OICU-IOSCO, International Organization of Securities
Commissions, May 2003
> ibid 9



secondary market liquidity necessary for capital turnover, and price discovery mechanism to

ensure that capital is priced realistically and allocated efficiently®

Fundamental to a modern and effective securities regulatory regime is the ability of the regulator
to respond in a timely, concerted and effective manner to changes in the security markets. As a
result, many jurisdictions have given the authority for creating and enforcing subordinate
legislation to their securities regulatory authority. This has been justified on numerous grounds,
including that the legislative body lacks the time to deal with complex and detailed requirements
of securities regulation. It is therefore the aim of this proposal, to determine how effective the
Act is, in regulating the securities industry in Zambia, and to assess to what extent it has

complied with the IOSCO standards, in order to safeguard the interests of the investors.

2.0 Statement of the Problem

The purpose of this study is to investigate the efficacy of the Securities Act with regard to the
regulation of the capital market in Zambia. The Act was promulgated in 1993, and has not been
reviewed or updated since then to take into account challenges in the legal and operating
environment particularly issues such as the limited possibilities of trading off risk for higher
returns, small size of transaction costs, high cost of information, and limited competition. It is
expected that the findings of this research will inform recommendations aimed at bringing the
securities regulatory regime in Zambia to the level of international best practice having due

regard to the size, scope and state of development of the local securities and capital market.

® International institute for securities Market Development, April 21-May 2003 Washington DC VOL 1. Policy
Frameworks for Capital Market Development



There is therefore an urgent need to review and update the Act. The Act should conform to
international standards because the world has become global village, in order to make trading

with the outside world easier and more efficient.

3.0 Aims and Objectives

The aim of this study is investigate the effectiveness of the securities Act in regulating capital
markets in Zambia
In order to assess this broad aim, the objectives are to:

* to ascertain the adequacy of the legal and institutional framework of capital markets;

= to contrast the standards prescribed in the Securities Act with those of the IOSCO;

* to identify weaknesses in the Securities Act; and

= to identify non-legal factors that impede the efficiency of a capital market;

4.0  Justification for the Study

The philosophy underlying the enactment of the Act was to provide oversight to the securities
market in Zambia. This was done more than fifteen years ago and now there are more
developments that have taken place which need to be included into the Securities Act in order to
make it modern. During this period the way financial systems have operated, have changed
significantly and markets have become more sophisticated in terms of the product range, scope
of financial services, and both customers and service provider expectations. Furthermore, global
financial markets have seen great upheavals which have highlighted the need for appropriate

regulatory models to ensure the three principles of financial regulation, namely, investor



protection; ensuring market fairness, transparency and efficiency; and reduction of systemic risk.

These include expansion of LUSE in its activities including electronic trading.

A key determinant of stock market development is the level of shareholder protection in publicly
traded companies, as stipulated in securities or company laws.’From the regulations that are in
place, it is evident that the level of investor protection may not be adequate though the
provisions of the Act provide inter alia, that the functions of the SEC shall be to promote and
encourage high standards of investor protection and integrity among members of any securities
exchange; to take considerable steps to safeguard the interest of persons who invest in securities,
and to suppress illegal, dishonorable and improper practices in relation to dealings in securities,
whether on the securities exchange or otherwise; and to consider and suggest proposals for the
reform of the law relating to the securities industry.® It is hoped that after this study, any
obstacles or impediments that would be identified would be adequately addressed through the

provision of answers to the questions indicated below.

5.0 Literature Review

The purpose of literature review is to read published or unpublished materials that are relevant to
the topic at hand. Literature review will not only be confined to this part of the work but will
continue through the whole research paper. Thus, the literature review enables one to sharpen
and deepen the theoretical framework, avoid duplication of research efforts and identify the gaps

in knowledge as well as weakness in previous studies.

7 Shleifer , Andreiand Robert Vishny 1997, A survey of Corporate Governance, Journal of Finance 52 (2):737-83
§ section 4(f) (i) (k) Cap 354 of the Laws of Zambia



Literature on the subject of regulating the securities and capital market in Zambia is scarce as the
sector is still in its nascent stages and the product offering is still narrow. Therefore, the literature
reviewed herein relate to the general theory on the operations of regulating capital markets
especially in developed countries. Most of the researched work covers the Securities Act,
unpublished reports by SEC and conference materials or.ganised by the International Institute for
Securities Market Development in Washington D.C. that have been documented and review
purposes. Such unpublished works has been reviewed and provide indications on the

shortcomings of the current Securities Act.

Some of the outstanding works include the following:

Gopalsamy® on the need for safeguarding the interests of investors indicates that the Indian
Prime Minister speaking on the occasion of the Bombay Stock Exchanges 125 years in Mumbai
stressed the need to further beef up regulations and tighten surveillance mechanism of stock
exchanges to provide the safest market for investors.

He discusses the need for half-yearly review of listed companies, disclosures to be made
electronically, derivative products, conversion of shares into GRR’S/ADR’s, insider trading,

vanishing companies to mention, but a few issues.

According to the [OSCO principles, the objectives of the regulatory framework are to:
e Protect investors;

¢ Ensure fair, efficient and transparent markets; and

® Capital Markets, the Indian Financial Scene, pg 239



e To reduce systemic risk.
The I0SCO, in its assessment report of both developed and emerging market countries argues
that the increased complexity and growth of securities markets has created demand for enhanced
knowledge, and understanding of the regulation of these markets and the connection between
regulatory deficiencies, and other areas of the financial sector and the economy as a whole.'” It
further states that the securities and derivatives markets a;re vital to the growth, development and
strength of market economies. They support corporate initiatives, finance the exploitation of new
ideas, and facilitate the management of financial risk.!! Furthermore, the health of an economy
increasingly relies on orderly, efficient and well regulated securities markets. Sound legal and

regulatory infrastructure for securities markets is essential to protect investors.

It states that securities markets are a major component of the financial sector, and as such play a
central role in the stability and development of economies. The role of securities markets which
can be said to include public financing through debt, equity, and derivatives instruments-in the
economy has increased globally in the past twenty years. Capitalization of equity and bond
markets now dwarfs the aggregate assets of the banking systems in industrialized countries and
substantially exceeds global GDP."

The international lawyer'’ expounds that some of the important areas of securities regulation are
the regulation through a system of full and fair disclosure, including financial reporting based

upon high quality auditing and accounting standards. It further states that effective securities

Y TOSCO assessment report of both developed and emerging market countries

' Objectives and Principles of Securities Regulation, International Organization of Securities Commissions, May
2003 pg 1

12 According to the world federation of stock exchanges, world stock market capitalization at the end of 2000
amounted to US$31 trillion, up from US$17.1 trillion at the end of 1995. the market value of the bonds listed in the
exchanges at the end of 2000 totaled US$16.5 trillion, only slightly higher than the value at the end of 1995.
however there are disparities between mature and emerging markets

'3 The international Lawyer, Marc Steinberg pg 716



regulation depends upon an appropriate legal framework. The matters to be addressed in the
domestic laws of a jurisdiction include an appropriate legal framework.

In this regard, the Zambia Securities Act that will be discussed in detail in chapter 2 lays a
framework law that prescribes the basic institutions, organizations, principles and requirements
of a system for the issue and trading of securities together with an all embracing licensing regime

supported by wide supervisory and enforcement powers.

The SEC in its ongoing review of the Securities Act observes that investor confidence is cardinal
for the capital market. If investors have no confidence in the market then the investor confidence

will be very low and the market will stagnate.

Having reviewed a number of literature as outlined above, it can safely be concluded that the
Securities Act in Zambia needs to be urgently reviewed. The Act is outdated and cannot be relied

upon to realize the broad aspirations of the Government and investors alike.

This proposal intends to focus on providing answers to the research question indicated above, to
discern the weaknesses of the Act. The dissertation will make recommendations to redress the

situation.

6.0 Research Methodology

This study will employ two methods to collect information. Namely, desk research, and field

research. Desk research will cover the review of secondary sources of information, whilst field



research will include the administration of questionnaires and face-to-face interviews with

6.1 Primary Data

community and Stock Brokers. The advantages of interviews are that it enables the researcher to

seek clarifications on issues and ensures that the questions are answered by the relevant person
and interviews at times insure greater depth in terms of explanation. The disadvantages of
interviews are that at times targeted players may not be available. On the other hand,
questionnaires are inexpensive to administer and easy to plan. The disadvantages are that not all

questions may be answered and some of them may be biased and not properly answered.

6.2 Secondary Data

Secondary data will be obtained from the review of modern literature as found in published and
unpublished articles, books, journals, law reports, newspapers, annual reports, and workshop
papers on the SEC and also on the Act. The internet will also be a significant source of literature
where appropriate, and IOSCO standards. The problems that may be associated with secondary
data are that some books may be out of print or outdated, articles may also not be up-date and

sometimes not accurate.

10



CHAPTER TWO

An overview of the IOSCO principles

2.1 Introduction

One of the priorities of IOSCO is to encourage Governments and regulatory institutions such as
SEC to develop and implement policies and rules that protect the resilience and integrity of the
capital markets. According to SEC, IOSCO membership comprise of over 130 countries of
which Zambia is a member. To support this objective, IOSCO has established 30 broad
principles for implementation in the regulatory framework of every member. These principles
lay the foundation as to how the capital markets should be governed by the respective securities

regulator in their jurisdiction.

These principles should inform the reader a greater understanding of the operations of the capital
market, and an insight into how effective and efficient the securities market is, in the discharge
of its functions. This chapter assesses the IOSCO principles, and their role in ensuring that
securities markets and the various players operate in an efficient and effective manner in order to
protect investor’s; ensure that the markets are fair, efficient and transparent and; reduce systemic

risk.

2.2  Assessment of IOSCO Principles

The IOSCO principles describe a number of pre-conditions necessary for effective securities
regulation'®. These include, sound and sustainable macroeconomic policies conducive to
investment and savings, enforceable rights, an effective legal and accounting framework,
including infrastructure for clearing and settlement systems and payments), as well as corporate
governance and insolvency mechanisms. IOSCO has also identified characteristics of an
effective regulatory regime consistent with sound economic policies:

» There should be no unnecessary barriers to entry and exit from markets and products;

¥ World Bank/IMF, Experience and Assessment of the IOSCO Objectives and Principles of Securities Regulation
under the Financial Sector Assessment Program, Page 14.

11



» The markets should be open to the widest range of participants, who meet the
specified entry criteria;

» In the development of policy, regulatory bodies should consider the impact of the
requirements imposed; and

* There should be an equal regulatory burden on all who make a financial commitment

or promise.

2.2.1 Principles relating to the regulator, Principles 1-5

An analysis of the principles relating to the regulator is given below:

1. The responsibilities of the regulator should be clear and objectively stated.

The above principle requires that the scope of responsibilities of a regulator is clear and
objectively stated. In this regard, there should be clarity with regard to the roles of the
regulator and the other agencies in the securities market such that the overall

effectiveness of the regulatory regime is enhanced.

2. The regulator should be operationally independent and accountable in the exercise

of its functions and its powers.

The principle of the independence of the regulator and accountability of its functions and
its powers is vital for the market to operate in a fair and accountable manner. Lack of
independence may result in the market operating inefficiently because of interference by

authorities in the value of securities and may increase systemic risk.
The administrative control of the regulators budget by the Ministries of Finance or other

government bodies is seen in some jurisdictions as having the potential to compromise

operational independence.

12



The regulator should have adequate powers, proper resources, and the capacity to

perform its functions and exercise its powers.

The above principle relates to the powers, financing and skills required by a regulator.
For a regulator to effectively discharge its responsibilities, it needs adequate resources
and be able to retain skilled staff. Therefore, self-financing is seen as an appropriate

model to provide resources to carry out regulatory responsibilities, attract, and retain

skilled staff.

The regulator should adopt clear and consistent regulatory processes.

This principle requires that the regulatory authority across several agencies should be
clear and consistent. Where there is no clear demarcation of responsibility, there is lack
of effective regulatory implementation, and the parties involved resort to more flexible

and informal arrangements.

The staff of the regulator should observe the highest professional standards,

including appropriate standards of confidentiality.

This principle places emphasis on the need for the staff employed by a regulator to
possess internationally recognized professional qualifications and adhere to ethics
particularly confidentiality of client interests. Continuous professional training is also key
to attaining this standard. Therefore the attendance of international conferences is
essential as this exposes problems experienced in other jurisdictions.

This ii necessary since the engagement of poorly trained staff can lead to systemic risk.

Summary

13
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The principles relating to the regulator emphasize the need for a regulator to possess
adequate resources, independence, and scope of responsibility. These elements are
necessary to ensure that capital markets are efficiently and effectively managed for the

benefit of investors.

Principles of self-regulation, Principles 6-7

The regulatory regime should make appropriate use of the self-regulatory
organizations (SRO’s) that exercise some direct oversight responsibility for their
respective areas of competence, to the extent appropriate to the size and complexity

of the market.

The concept of self-regulatory organizations (SRO’s) is an effective way of enhancing
regulation and encouraging the development of the securities industry in many
jurisdictions. This is because a recognized SRO must regulate the operations and
standards of practice and business conduct of its members and their representatives in
accordance with its by-laws, rules, regulations, policies, procedures, interpretations and

practices.

SROs should be subject to the oversight of the regulator and should observe
standards of fairness and confidentiality when exercising powers and delegated

responsibility.

According to this principle, SRO’s perform delegated surveillance roles over their
members. In this regard, the regulator should ensure that SRO’s maintain high standards

with regard to market rules and disciplinary procedures.

Summary

The principles on self regulation places emphasis on the importance of the governance
and oversight arrangement structures in the SRO’s. This is of utmost importance because
they play a significant role in capital markets and the lack of such systems would weaken

securities markets.
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2.2.3 Principles for the enforcement of Securities regulation, Principles 8-10

10.

The regulator should have comprehensive inspection, investigation and surveillance

powers.

This principle emphasizes the need for regulators to possess adequate powers of
investigation and surveillance of licensed persons. This is to ensure compliance with the

law and ensure that penalties are fair and administered appropriately.
The regulator should have comprehensive enforcement powers.

This principle states that the regulator should enforce the law and rules by encouraging
compliance through deterrence by ensuring that appropriate administrative and legal

sanctions are applied in order to deter misconduct by a licensed person.

The regulatory system should ensure an effective and credible use of inspection,
investigation, surveillance and enforcement powers and implementation of an

effective compliance program.

This principle emphasizes on the need for regulator to implement systematic periodic
inspections, with adequate enforcement powers that ensure that licensed persons comply

with provisions of the law.

Summary

The principles for the enforcement of securities regulation emphasize the need for
adequate powers of inspection, investigation and surveillance and appropriate penalties
and intervention by regulators in the event of failure. This is necessary for the market to

operate in an orderly manner and maintain integrity.
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2.2.4 Principles for cooperation in regulation, Principles 11-13

11.

12.

13.

The regulator should have authority to share both public and non-public

information with domestic and foreign countries.

This principle emphasizes the need for cross-border information sharing since the
financial market has become one global village. Such information is essential for the

timely identification of systemic risk and to curb money laundering activities.

Regulators should institute information sharing mechanisms that establish when
and how they will share public and non —public information with their domestic and

foreign counterparts.

This principle requires that regulators put in place information sharing mechanisms such
as Memorandum of Understanding (MoU). Such arrangements would facilitate cross-
border investigations even though banking laws often prevent authorities from accessing

such information.

The regulatory system should allow for assistance to be provided to the foreign
regulators who need to make enquiries in the discharge of their functions and

exercise of their powers.

This principle requires that regulators should have provisions that allow foreign
counterparts to access information required to effectively conduct enquiries also through
mechanisms such as MoU’s between the various regulators. The easy flow of information
across borders greatly reduces systemic risk and deters fraudulent activities on the capital

market.
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2.2.5

14.

15.

16.

Summary
The principles relating to cooperation between local and foreign regulators places
empbhasis on the sharing of information in order to enable regulators overcome legal and

administrative barriers.

Principles relating to issuers, Principles 14-16

There should be full, timely and accurate disclosure of financial results and other

information that is material to the investors’ decisions.

The principle requires issuers to issue information that is detailed, timely and accurate.
The information issued should meet the minimum content requirements.
Timely access to information increases the confidence of investors in the integrity of the

market. The principle calls for the greater involvement by accountants and auditors.

Holders of securities in a company should be treated in a fair and equitable manner.

This principle is meant to promote equity and fairness as regards the price and value of

securities amongst holders of securities (Whether majority or minority) so that no party is

disadvantaged and gains undue advantage through favourable treatment.

Accounting and auditing should be of a high and internationally acceptable quality.

This principle places emphasis on the need for adherence to international accounting and

auditing standards as required by the International Federation of Accountants, to ensure

17



2.2.6

17.

18.

that there is comparability and uniformity in the information between the markets in
different jurisdictions.

Summary

The principles relating to issuers are designed to ensure that the information that they
disclose is accurate, timely, and meets international accounting and auditing standards.
This is important because it increases the confidence of the investors and the integrity of

the market.

Principles for collective investment schemes, Principles 17-20

The regulatory system should set standards for the licensing and the regulation of

those who wish to market or operate a collective investment scheme.

Collective Investment Schemes (CIS) are an important part of the securities markets in
many jurisdictions. The principle is that that there should be regulations in place to guide
their operations — including the managers, the investment manager and the custodian to

be licensed persons.

The lack of set standards may result in the loss of funds and result in systemic failure of

investment funds.

The regulatory system should provide for rules governing the legal form and
structure of the collective investment schemes and the segregation and protection of

client assets
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19.

20.

This principle advocates for the setting up of rules regarding principals and agents with
their roles being clearly defined. It also emphasizes the need for separation of the
custodial responsibilities between principals and agents and also on the need to separate

the assets of principals from agents.

Regulation should require disclosure, as set forth under the principles for issuers,
which is necessary to evaluate the suitability of a collective investment scheme for a

particular investor and the value of the investors’ interest in the scheme.

This principle requires that there are comprehensive disclosure requirements regarding

the evaluation of CIS’s and the values thereto.

Regulation should ensure that there is a proper and disclosed basis for asset

valuation and pricing and the redemption of units in a collective investment scheme.

The principle requires that there is a proper and disclosure basis for asset valuation,

pricing and redemption of units in such schemes.

Summary
The principles relating to CIS’s places emphasis on a strong legal requirement regime for
distribution, disclosure, management and the custody of mutual fund assets. This is

important because the lack of such mechanisms would reduce the governance of the

CIS’s.
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2.2.7 Principles for market intermediaries, Principles 21-24

21.

22.

23.

Regulation should provide minimum entry standards for market intermediaries.

The principle is concerned with the need to set minimum entry standards for market
intermediaries, for example the minimum capital, prudential returns and that licensed

persons are proper and fit to conduct this business.

There should be initial and ongoing capital and other prudential requirements for

market intermediaries.

This principle emphasizes on the need for capital adequacy for market intermediaries.
This is important in the event of bankruptcy/insolvency or market failure to protect

investors.

Market intermediaries should be required to comply with standards for internal
organization and operation conduct that aim to protect the interests of clients,
ensure proper management of risk, and under which management of the
intermediary accepts primary responsibility for these matters.

This principle requires market intermediaries to ensure that there are adequate prudential
controls in the management of risk. This is of utmost importance in order to mitigate

against significant financial exposures.
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24.

228

25.

There should be procedures for dealing with the failure of the market intermediary

in order to minimize damage and loss to investors and to contain systemic risk.

This principle requires the setting up of investor protection or guarantee schemes, such as
Compensation Funds to mitigate losses in the event of a failure. Lack of such schemes

will lead to investors incurring losses and increase systemic risk.

Summary

The principles relating to market intermediaries places emphasis on risk management and
the internal organization of firms, capital adequacy, other prudential requirements and
procedures in the event of failure. This is necessary because weaknesses in such areas

may result in an increase in systemic risk.

Principles for the secondary market, Principles 25-30

The establishment of trading systems, including securities exchanges, should be

subject to regulatory authorization and oversight.

This principle requires that regulatory authorization is sought before the establishment of
trading systems. This is designed to ensure that default risk and market disruptions
amongst other activities are minimized. Oversights by regulators ensure maintenance of
fair and equitable rules, transparency of trading, and proper management of large

€Xposures.
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28.

29.

Regulation should be designed to detect and deter manipulation and other unfair

trading practices.

This principle is meant to ensure that clear rules are established so that the various
players involved in the manipulation of market are detected immediately, and that
safeguards to regulate the disclosure of price sensitive information are put in place

together with appropriate sanctions.

Regulation should aim to ensure that proper management of large exposures,

default risk and market disruption.

This principle emphasizes the need for the regulator to institute rules and reporting
requirements which include monthly prudential returns on the financial condition of the
intermediary, disclosure of funds held on behalf of other clients together with
reconciliations. Analysis of major exposures by market or region and progress reports on
how managements are dealing with the various risks identified and reported. The
regulator on receipt of adverse market information should immediately intervene to

protect investors
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30.

2.4

The system for clearing and settlement of securities transactions should be subject
to regulatory oversight, and designed to ensure that it is fair, effective and efficient

and that it reduces systemic risk.

This principle emphasizes the need to curb insider trading and unfair trade practices. In
this regard, there should be rules and procedures to detect and deter licensed persons
engaged in such activities, through periodic inspections. This would in turn ensure

fairness, effective, and efficient trading and reduction in systemic risk.

Summary

The principles relating to secondary markets places emphasis on the detection of
prosecution of manipulation and other unfair trading practices. This is essentially to
ensure that markets operate satisfactorily, are transparent and there is adequate oversight
of clearing and settlement systems. This enhances the integrity of markets and protects

investor’s funds.

Conclusion

This chapter has reviewed the 30 I0SCO principles with regard to the effective and efficient

regulation of securities markets. As can be seen most of the provisions of the IOSCO standards

are wide in scope, achieving them in full could be a challenge for a regulator such as SEC.

Compliance with the IOSCO standards would enhance investor protection; ensure that the

markets are efficient and transparent; and reduce systemic risk. The next chapter deals with the

reviews of the Securities Act with relation to its compliance or non compliance with IOSCO

principles and standards.
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CHAPTER THREE

Review of the Securities Act

3.1 Introduction

The Securities Act prescribes the basic institutions, organizations, principles and requirements of
a system for the issue and trading of securities, together with an all-embracing licensing regime
supported by wide supervisory, and enforcement powers. In addition, the Securities Act also
contains numerous provisions providing for passage of subsidiary legislation by the Commission,

to provide the detail of the securities regulation.

This chapter reviews the Securities Act that was enacted in 1993. It assesses the institutional
framework prescribed by the Securities Act, and analyses how it is functioning vis-a-vis the
international best practices as set out by the IOSCO. As indicated in the introduction, securities
markets world over have witnessed the occurrence of scandals induced by manipulation, and
insider trading such as Enron and Parmalat in the USA and Italy respectively. Therefore, in order
to pre-empt the occurrence of similar events in Zambian capital market, there is urgent need to
review, and strengthen the Securities Act and conform it to international best practices as

espoused by I0OSCO.

3.2 Institutional framework

According to international best practices, the institutional framework of securities market
comprises six layers of institutions. These are compliance offices at firm level, stock exchanges
as Self Regulatory Organizations (SRO), the Securities and Exchange Commission as regulators,
the Government with the authority to give direction on policy issues after consultations with

stakeholders, and the High Court and Supreme Courts to hear cases on appeal.

The Securities Act provides for the establishment of SEC as the highest executive body. It has
supervisory authority of the securities market in the country. It is an autonomous administrative

body reporting to the Minister of Finance.
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SEC is responsible for making basic decisions, including approval of the Exchange’s Rules and
Regulations, as well as operating conditions through various committees. Namely, Registration,
Finance and General Purposes, Mergers and Takeovers, Licensing, Publications and
Compensation Fund. SEC is additionally responsible for appointing and supervising general

management. It also approves the trading and settlement systems.

The above structures conform to international IOSCO standards, and the market is divided into
primary and secondary markets. SEC is also not a self financing body and is funded by the
national treasury due to the fact that capital market is in its nascent stage. It however collects

commission both from the sell and purchase of shares at LUSE.

The aim of Government is to make it self-sustaining in future. LUSE has a membership of 21
listed companies, namely, African Explosives Limited Zambia, Bata, British American Tobacco
Zambia, BP Zambia, Cavmont Capital Holdings Zambia, Copperbelt Energy Company, Zain
Zambia, Larfarge, Farmers House, Investrust, NATBREW, Pamodzi, Standard Chartered
Zambia, Shoprite, Zambeef, ZAMEFA, ZAMBREW, ZCCM-IH, ZANACO and Zambia Sugar.

According to the Stockbrokers Zambia Limited, LUSE had a market capitalization of Kwacha
25.4 billion as at 5 March 2010.

3.2.1 Governance

The Securities Act provides under Part 2, that the Commission exists as a statutory body with
perpetual succession; a common seal; capable of suing; and being sued; and subject to the
provisions [of the Act], capable of performing all such acts as a body corporate may by law do

or perform.

The Commission comprises of not more than seven, nor less than five individuals who shall be

appointed by the Minister as follows:
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(1) Five of the members of the Commission shall be nominated by the following organizations,
with each organization nominating one individual for appointment by the Minister;

(a) the Bank of Zambia;

(b) the Law Association of Zambia;

(c) the Zambia Institute of Chartered Accountants;

(d) the Zambia Chambers of Commerce and Industry; and

(e) the Ministry of Legal Affairs.

(2) Two of the members of the Commission shall be selected from among those persons who
appear to the Minister to have wide experience and ability in legal, financial, business,

investment or administrative matters to become Chairman and Vice Chairman.

3.3  Overview to securities regulation

Securities regulations play a critical role in fostering the development of the entire economy.
They also play an equalizing role by enabling wider participation by a greater number of people

who share in investment opportunities, as well as business and market risks.

A sound legal and regulatory framework for securities is essential to protect investors. It is
therefore of critical importance that the regulations governing the operation of capital markets
promote a system of full and fair disclosure, have water tight customer protection rules, capital
adequacy standards, market transparency, clearance and settlement safeguards, market

surveillance, and avoidance of barriers to fair competition.

Other pertinent matters relate to regulatory compliance, including brokerage firm, stock
exchange and investment company inspection procedures; and enforcement programmes,
designed to protect investors and preserve the integrity of the securities markets, that provides
for adequate investigatory authority, and remedies with respect to insider trading, market

manipulation and financial fraud."”

' United States Securities and Exchange Commission Report
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In this regard, the imposition and effective enforcement of rules, which ensure the market is

operated efficiently, is of utmost importance.

3.4 Review of the Securities Act

The Securities Act is arranged into eleven sections and each section will be reviewed. The
sections consist of part one, Preliminary; part two, Sec{lrities and Exchange Commission; part
three, Securities Exchange; part four, Licensing of dealers; part five, Registration of
Securities; part six, Conduct of Securities Business; part seven, Improper Trading Practices;
part eight, Powers of intervention; part nine, Compensation Fund; part ten, Collective

Investment Scheme and part eleven, Miscellaneous.

3.4.1 Preliminary

Like most Acts of parliament, the preliminary section of the Securities Act provides the short
title and the interpretation. The terms included under definitions and interpretations include
‘dealing’, securities’ and ‘exchange rules’. Other definitions that are provided for in the Act are

words like underwriter, share, securities market, registered securities to mention but a few.

For example, the term ‘dealing’ would have a different interpretation if read by a layperson.
According to the Act, dealing is defined, in relation to securities dealing meaning acquiring,
depositing of, subscribing for or underwriting securities or making or offering to make with any
person, or inducing or attempting to induce a person to enter into or offer to enter into, an

agreement relating to the acquisition or disposal of, subscription for or underwriting of securities.

The definition of a company and a subsidiary are not similar to those that are provided for in the
company’s Act of 1994. Further, the Act should have provisions that enable for the enactment of
subsidiary legislation by SEC. Some definitions in the Act need to be updated and also new
terms need to be added such as Central Securities Depositories (CSD), Subsidiary, Immobilize,

Prospectus, and Securities Exchange as defined below.
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‘Central Depository’ or ‘CSD’ should mean a company licensed as a central depository or should

mean a company.

‘Subsidiary company’ is not defined. The term should have the meaning as under Section 43(3)

of the Companies Act Chapter 388 of the laws of Zambia.

‘Immobilize’ should mean to deposit, with a central depository or agent physical holdings or

scrip in exchange for a book entry on the electronic records of the central depository.

‘Prospectus’ should mean any prospectus, notice, circular, brochure, advertisement, publication,
or other document — offering to the public for subscription or purchase any securities or

calculated to invite offers by the public to subscribe for or purchase any securities.

‘Securities Exchange’ should mean exchange established by a company licensed to do so.

Further the definition of “exchange rules” is given and this means in relation to the securities

market that the rules made by the exchange that are binding on its members or any of them.'®

3.4.2 Securities and Exchange Commission

The second part of the Securities Act provides for the existence of SEC as a statutory body with
perpetual succession as indicated in section 2.2.1 above. The main purpose of the body is to
regulate securities, the securities markets, the intermediaries that operate in those markets, the
issuers of securities, and the sale of interest in, and the management and operation of, collective
investment schemes. In summary, the objectives of regulatory framework are to protect: (a)

investors; (b) to ensure fair, efficient and transparent markets; and (c) to reduce systemic risk.

A review of the Act shows that the Securities Act presently accords LUSE membership of the
SEC board. Currently the members of the commission include a representative from LUSE an

organization regulated by SEC. This is in conflict with the principles of corporate governance.

6 - . . oy
' interpretation section securities Act
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According to I0SCO standards, it is not appropriate for a representative of an entity that is

regulated by the Commission to serve on the governing body.

One key issue that is not addressed is a provision providing for the securities tribunal to

adjudicate on the administrative decisions made by the Commission.

SEC is not operationally independent from the Ministry of Finance (MoF) especially that it is not
self financing and the members of the Commission are appointed by the Minister. This contrasts
significantly from The Romanian National Security commission which is self financing and

raises fees from its constituencies.

3.4.3 Securities Exchanges

Part H1I of the Securities Act relates to the activities of Securities Exchanges. The main purpose
of this section is to establish securities exchanges in other parts of the country as what obtains in
other jurisdictions. It further sets out the rules of how a person can establish a securities

exchange and how one should hold himself as providing, or maintaining a securities market.

The part has provisions relating to the establishment and maintenance of a securities exchange
and the penalties for non-compliance. The part also describes the relationships between the SEC

and the Securities Exchange.

Other provisions include rules for amendments to existing exchange regulations and penalties for
operating unlawful securities market. The act specifically mentions LUSE as having been

deemed to have been created under the Act.
Section 9(3) deals exclusively and specifically with the LUSE, meaning that no other stock

exchange would be set up within Zambia. This part should be deleted to ensure that additional

securities exchanges may be established in the future.
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3.4.4 Licensing of dealers, Investment Adviser and Representatives

Part [V of the Act contains provisions relating to the licensing of dealers, investment advisers
and representatives by SEC. This is the section contains the rules and procedures of how the
dealers, underwriters, investment advisors arte to be licensed. It also defines the qualification of

these intermediaries and the how a licenses can be revoked.

Section 26 (1) states that any person aggrieved by a decision of the Commission, may within
thirty days of the date of the decision appeal to the court. The decision of the Commission is not

stayed by the lodgment of an appeal.

This process is cumbersome and there is no securities tribunal to hear and determine appeals on

the administrative decisions made by the Commission.

3.4.5 Registration of Securities

Part V of the Act relates to the registration of securities. In order to protect the investors
whenever a security becomes publicly traded, directly or indirectly traded or advertised or
offered for sale to the public it should attracts the obligation to file a registration statement,

referred to as a prospectus.

Under the Act, it is a requirement that all securities are registered with SEC. It is a requirement
that the prospectus that is prepared for public offers contains all such information as investors
and their professional advisers require for the purpose of making any decision or informed
assessment of the assets and liabilities, financial position and losses and the prospectus of the

issuer of the securities and rights attaching to the securities.
A notable weakness under the Securities Act is that there is no requirement for disclosure and

notification of substantial interests in the securities of the company’s listed and interests of

connected persons to give notice of changes in such companies.
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There is no provision relating to civil liability, and the rights of investors for mis-statements or
omissions in the prospectus. This should be amended to conform to section 129 of the

Companies Act, Chapter 388.

3.4.6 Conduct of Securities Business

Part VI of the Act refers to how the securities business is to be conducted and the penalties for
non-compliance. The main purpose of this section is to protect investors from being exposed to
the risk of loss where there is no security given in a case where the principal has not given any

collateral to the agent.

It prescribes a code of conduct with respect to conduct in the securities business. It prohibits
short selling and contains rules for or in respect to the segregation of client moneys or other
property and for the conduct thereof by investment advisers. It also defines how a takeover or

substantial acquisition of securities of any company should be conducted.

However, a weakness noted under this section, is that there is no provision where a person who
is selling as agent requires the principal to place 100% collateral against the short sell marked to

market at the cost of every trading day until the transaction is completed.

3.4.7 Improper Trading Practices

This part of the Act refers to improper practices in the securities market. The main purpose of
this section is to deter dishonest conduct by persons whose ulterior motive is to gain through
willful manipulation of information regarding the performance of the company’s shares, when in
fact the said shares are not performing as published. It also prohibits directors and employees
and connected persons from disclosing price sensitive information of the listed companies to the

public.

It refers to amongst other issues to false trading and manipulation of the market, the use of

deceptive statements, fraudulent transactions, false or misleading statements in connection with
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the sale of securities, insider trading, the powers of inspection and also damages for loss
sustained through contravention of the provisions of this part of the Act which covers areas

relating to improper trading.

The section covers in detail the various prohibitions and types of offences ranging from creation
of false or misleading appearance of the volume of trading, maintaining or inflating, depressing
or causing fluctuations in the market price, use of deceptive statements as a means of inducing
another person to deal in securities either by the making or publishing any statements, promise or

forecast that he knows to be misleading, false or deceptive, by dishonest concealment of facts.

Insider dealing is not allowed by any person who counsels or procures another person to deal in
securities of a company concerning which he has any knowledge that is not publicly available,

materially affecting the price of the securities.

Section 52(1) is the only section dealing with insider trading. It is my considered view that there
should be a separate and more detailed Part for Insider Trading. Secondly, the penalties under the
current Act state that a person if found guilty, shall be liable on conviction to a fine not
exceeding two hundred thousand penalty units or to imprisonment for a term not exceeding five
years or to both. This penalty gives the Courts the discretion to either make the offender pay a
fine or be imprisoned. The capital market has become very sophisticated in regard to new
products; scope of financial services therefore there is need to enhance the provisions relating to

penalties on insider dealing.

There are no specific powers to cooperate with and provide assistance to overseas regulators.

3.4.8 Powers of Inspection

The purpose of this section is to give powers to the Commission to carry out inspections and
investigations on listed companies, dealers, stock brokers and investment advisers and obtain
assurance that the information that they submit to SEC is of integrity. SEC should also have the
power to enter premises of a licensed person and obtain information as required by this Act. For

example section 53 (1) states that the Commission may from time to time inspect under
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conditions of secrecy the bank accounts, documents and transactions of a person licensed under

this Part.

The section on inspection is inadequate and should be expanded to allow the Commission to
enter premises of the licensed person, to make enquiries of a licensed or any other person it
believes has information relating to any record or document concerning any transaction being

investigated.

Further, there is need to harmonize the Securities Act with the client confidentiality provisions of

the Banking and Financial Services Act such as access to bank accounts.

3.4.9 Powers of Intervention

Part VIII of the Act relates to the powers of intervention. The main purpose of this section is to
carry out investigations on complaints received or where the Commission has reasonable cause
to believe that an offence has been committed by a licensed dealer who is engaged in fraudulent

activities or misconduct in regard to registered securities.

In this regard, a person will have committed an offence if he has furnished the Commission with
information that is false, inaccurate or misleading. The Commission has powers to prohibit a
licensed person from entering into transactions of a class or description specified in the notice,
soliciting business from persons of a class or description so specified, or carrying on business in
a specified manner. It also has powers to restrict on dealing with assets whether in Zambia or
elsewhere to prohibit a person so licensed from disposing of such assets. Further it has powers to
require a person licensed under this act to maintain in Zambia assets of such value as appears to
the Commission to be desirable, with a view to ensuring that the licensed person will be able to
meet his liabilities with respect to which the business relates. The Commission may, either on its
own motion or on the application person licensed on whom a prohibition or requirement has
been imposed, rescind or vary the prohibition if it appears to the Commission that its is no longer

for the prohibition or requirement to take effect or to continue.
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Section 271(1) of the Companies Act, Chapter 388 does not recognize SEC as an institution that
can present a petition under the companies Act and there is no provision relating to the
distribution of the assets of a person on insolvency, bankruptcy or winding up on the

appointment of a receiver over any assets of a person.

3.4.9 Compensation Fund

Part IX of the securities Act relates to the Compensation Fund. The purpose of the compensation
fund is that of compensating persons who suffer pecuniary loss occasioned by any default of a
licensed dealer or licensed investment advisor. The minister shall establish and maintain a
compensation fund.'” The Act also provides that there shall be a compensation fund committee
which shall be responsible for the administration of the compensation fund; the committee shall
compose of nominated members from some sectors that are provided for in the Act.'® The
members of the committee shall elect one member amongst themselves to be the chairman of the
committee.'” The purpose of the fund is to compensate innocent parties who suffer lose as a
result of the dealers or investment advisors.” Provisions relating to the disbursement of funds are
found in section sixty-eight of the Act. The minister may make regulations prescribing all such
matters and tings as are necessary or expedient to be prescribed for or with respect to the
administration, management and application of any compensation fund established under the
Act.*'Payment from the fund shall be limited, in respect of each license in default, to such
amount as the minister may by regulation provide.”* Any disbursement from the compensation
fund that is accountable to the default of any licensed person is a debt due to the fund and is
recoverable at the suit of the commission in any court of competent jurisdiction”and as per the

definition of court it is provided for in the definition section as being the High Court of Zambia.

The provisions of this section are adequate and safeguard the interests of investors.

17 section 64

'8 section 65(2)-(e)
1% section 65(3)

2 section 67

2 gection 69

22 gection 70

2 section 71
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3.4.10 Collective Investment Scheme

dart X relates to Collective Investment Scheme (CIS). According to the definition that is
yrovided for in the Act, "collective investment scheme" means any arrangements with respect to

noney or other property of any description, under which-

a) provision is made for persons taking part in the arrangements to participate in or receive
yrofits or income arising from the acquisition, holding, management or disposal of the property

or sums paid out of such profits or income;
b)  property the subject of the arrangements-
(i) is owned or held in trust by; or
(i1) is managed by or on behalf of,
a body corporate (in this Part referred to as the "operator" of the scheme); and
©) the interests of persons participating in the arrangements is represented by shares or other

securities of the body corporate or, in the case of a unit trust, by units;

d) funds invested in accordance with the arrangements purporting to be invested with the

aim of spreading investment risk.

"investment company" means a company that is the owner of property the subject of a collective

investment scheme;

"open - ended investment company" means an investment company whose collective investment

scheme makes provision for-

() redemption or repurchase, by (or out of funds provided by) the company, of shares,

securities or units representing the interests of participants in the scheme; or
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b)  the sale of such shares, securities or units by the participants on a securities exchange at a

rice related to the value of the property the subject of the scheme;

'unit trust” means a collective investment scheme in which:

@) property the subject of which the scheme is held on trust for the participants of the

scheme by a person other than the operator of the scheme; and

(b)  the interests of participants in the scheme is represented by what are commonly known as
units in the trust or by a mode of representation, by whatever name described, that the

Commission considers equivalent.

The commission may authorize collective investment schemes for the purpose of this part of the
Act.** Any such authorization by the commission may be granted subject to such terms and
conditions as the commission considers being necessary and desirable for the protection of

investors.

The current Act does not recognize an overseas collective investment scheme and no person may
publicly promote a Collective Investment Scheme in Zambia unless it has been authorized by the

Commission®.

3.4.11 Miscellaneous

Under Part XI of the Act contains miscellaneous provisions. The provisions under this section
relates to any other matters that have not been addressed by the Parts above. It covers issues
regarding furtherance of its regulatory objectives and any matters relating to the functions of the
Commission. It provides for immunity of the Commission where in the performance any power,
authority, duty where it is shown that the omission has been done in good faith. It also provides

for offences by bodies corporate. The Commission has also a mandate to make rules by way of a

** section 73
>> Interview with Michael Liweleya, Director, Operations and Licensing at SEC
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statutory instrument with respect to any matter that the Act is permitted or required to be

prescribed.

3.6 Conclusion

Securities regulations as discussed above enable all participants in the market to have the
confidence in its integrity. The integrity of the market is supported by rules, which impose
capital requirements, through the provision of investor insurance and by ensuring that there is a

process available for resolution when the market appears to be abused by participants.

The review of the Securities Act indicates that it is outdated, and the institutional framework
needs urgent review to cater for the establishment of tribunals, provide for a separate insider
trading Part, the commission must be given additional powers of inspection and to cooperate

with and provide assistance to, overseas regulators to mention a few.
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CHAPTER FOUR

Conclusions and Recommendations

This chapter comprises the conclusions and recommendations of the research.

Conclusions

The analysis of the Securities Act in the foregoing chapters demonstrates that the Act partially

conforms to the IOSCO principles, and there does not effectively regulate the securities market

in Zambia.

Amongst the key weaknesses identified in the analyses include the following:

1))

2)

3)

4)

Some of the definitions and terms and in the preliminary section such as ‘Central
Securities Depositories’, ‘subsidiary company’, ‘immobilize’, ‘prospectus’, ‘securities

exchange’, ‘Clearing Agency’ are narrow or omitted.

Currently, under the Act, it is the Minister who has the power to pass subsidiary
legislation. This brings about bureaucracy and red tape in the passing of rules and

regulations.

The Commission does not have adequate supervisory and investigative powers; and
express powers to enter the premises of the licensed person, to make enquiries of the
licensed or any other person it believes has information relating to any record or

document concerning any transaction being investigated.

LUSE is regulated by SEC; however, it is a current requirement that it nominates a
representative for appointment as Commissioner. This creates a conflict of interest as

LUSE is regulated by it.
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5) The Securities Act has no explicit provisions for SEC to co-operate with foreign
regulators or authorities independently to follow up on illicit activities of foreign

investors.

6) In the Securities Act there is no requirement for disclosure and notification of substantial
interest in the securities of the companies listed, and interest of connected persons to give

notice of changes in such companies.

7) The current Act does not recognize an overseas Collective Investment Scheme.

8) There is no provision for a person who is selling as agent requiring a principal to deposit
100% collateral against the short sell marked to market at the cost of every trading day,
until the transaction is completed.

9) There is only one section dealing with insider trading. This is insufficient.

10) SEC’s is undercapitalized and therefore it has been unable to effectively carry out its
functions viz. education of investors about the benefits and risks of trading in shares and

enforcing the rules and regulations.

11) There are inherent conflicts in the laws and regulations that govern the securities market.
There are conflicts between the Companies Act, the Securities Act and the Banking
Laws. For example the Banking Financial Services Act requires that consent must be
obtained from the customer to access their bank account. Whereas SEC has powers to
inspect statements of those customers who have accounts with a particular Bank, dealing

in the securities market.

Secondly, it is also a requirement that all banks publish their prudential performance on a
quarterly basis, including those listed on LUSE. This works against the principle of
insider trading as the results of the listed banks are published before they are audited and

therefore are likely to affect the share prices.
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Thirdly, SEC under the Company’s Act is not recognized as an institution that can
present a petition for winding up of licensed entities. Further, there is no provision
relating to the distribution of the assets of a person on insolvency, bankruptcy or winding

up, on the appointment of a receiver over the assets of a person.

12) There is no provision relating to civil liability, nor are the rights of investors provided for
in the Act for misstatements or omission in the prospectus as is defined in the Companies
Act.

In view of the foregoing, it is clear that the Act is outdated and requires to be repealed

immediately in order to effectively safeguard the interest of investors.

Recommendations

In light of the above conclusions, it is recommended that the following matters be incorporated
in the proposed new legislation in order to conform with the IOSCO principles and modern

practices.

1) The definitions must be expanded and new terms should be included.

2) The power to pass subsidiary legislation should be delegated to SEC to bring about

efficiency in its operations.

3) SEC should have adequate supervisory and investigative powers; and express powers to
enter the premises of the licensed person, to make enquiries of the licensed or any other
person it believes has information relating to any record or document concerning any

transaction being investigated.

4) LUSE should not be allowed to nominate a representative for appointment as a

Commissioner of SEC.
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3)

6)

7

8)

9)

The Securities Act should have explicit provisions for SEC to co-operate with foreign
regulators or authorities independently to follow up on illicit activities of foreign

investors.

The Securities Act should have requirements for disclosure and notification of substantial
interest in the securities of the companies listed, and interest of connected to give notice

of changes in such companies.

The proposed new legislation should recognize an overseas Collective Investment
Scheme in order to encourage participation of foreign investors in the local securities

market.

There should be a provision in the new legislation for a person who is selling as agent
requiring a principal to deposit 100% collateral against the short sell marked to the

prevailing market price of every trading day until the transaction is completed.

The section dealing with insider trading should be expanded into a separate part in the
new legislation. The rules and regulations should be expanded; the Courts should not

have discretionary powers to either charge a penalty or imprisonment.

10) SEC’s should be fully capitalized for it to effectively carry out its functions viz.

educating of investors about the benefits and risks of trading in shares and enforcing the

rules and regulations.

11) The inherent conflicts in the laws and regulations that govern the securities market

between the Companies Act, the Securities Act and the Banking Laws should be

harmonized to render an efficient and effective regulatory financial system.
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APPENDIX

QUESTIONNAIRE

(a)
(b)

(b)
(c)

Are the laws, regulations, procedures and contractual provisions governing the
securities settlement arrangements public and readily accessible to system
participants?

Does the legal framework demonstrate a high degree of legal assurance that
Transactions are enforceable

Customers asses are adequately protected (particularly against the insolvency of
custodians and intermediaries

Are the rules of the system and contracts between system participants enforceable
notwithstanding the insolvency of a principal?

Is there a significant level of cross border participation in the securities settlement
system?

Are other jurisdictions relevant for determining the adequacy of the legal
framework? If so how is it determined?

Has the legal framework been evaluated in comparison with other relevant
jurisdictions?

Are there any conflict of law issues and so, have they been addressed?

Are investor laws in Zambia strong enough to encourage investors to into invest
on the Zambia security market and if not, what in your view should be done to
enhance investor protection?

Is there market fairness, transparency and efficiency; if not what suggestions
do you have that will help foster the development of these aspects?
What is the level of systemic risk in Zambia and how can it be reduced?

How does the SEC ensure compliance of the SEC rules and regulations by all
stakeholders, including

Market participants

Broker participants

Broker dealers

Investment advisers

Investment companies

The stock exchange
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10.

11.

12.

13.

14.

15.

16.

17.

18.

19.

20.

21.
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How does the security exchange deal with the challéﬁgé‘sﬂf l%p&tlon if any are
faced?

Is disclosure in the securities laws considered as one of the most important
components?

Do you think that the laws on insider trading are adequate particularly looking at
section 52 (3) doesn’t this provision disqualify the whole provision or is it
intended to protect the party?

Does taking action against securities fraud and monitoring for illegal transactions,
securities regulators complement the work of law enforcement authorities charged
with combating money laundering and similar financial crimes?

Does Zambian security market face any challenges related to money laundering?
Have any detection been made or is it that the detection mechanisms in place are

not up to date?

What controls in your view can be put in place to help limit possible customer
losses?

Does the SEC produce any brochures to educate the public and if so how often
does this happen?

In your view are the Zambian citizens enlightened about the security market?

The definition of court is high court; does this mean that the only court recognised
by the SEC is the high court? (Definition section)

Looking at Section 10(2) how can the securities exchange go to prison, isn’t it the
officials who work there who are supposed to be imprisoned?

What measures does the SEC take to ensure that unlicensed dealers do not deal in
securities?

Section 53 refers to secrecy — does this mean without the knowledge or a person
who is licensed to deal in securities or does it refer to not publicizing that an

investigation is being undertaken?

How do you ensure liquidity of the market
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