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PREFACE
Lord Thring describes Military Law as "that law relating
to and administered by military courts, and concerns itself
with the trial and punishment of offences committed by
officers, soldiers and other persons who are from
circumstances subjected. for the time being, to the same law

as soldiers."

Chambers Encyclopedia (New Revised ed) Vol. g at page 395
de;cribes military law on the other hand as "a system of law
which governs the members of the Army of a state, enabling
discipline to be maintained and subjecting personnel to trial

and punishment tribunals.

Much as the two definitions generally agree, military
law; altﬁough a law peculiar to the defence force, is one
recognised by domestic provisions of the law. The Defence
Act, upon which the code of military.discipline hinges, is an
enactment of Parliament. The need for near uniformity of
procedures between the civil courts and military courts meant
that those rules considered partinent to the application of
equitable justice had to apply on equal basis on the two forms
of courts.

Rules of evidence in particular have, as far as the two
systems are concerned, to be strictly followed, except
differences have been so specified by law on specific issues.
This paper attempts to discuss the military trial system in

areas where observance of rules of evidence is desirous, and
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where such rules have not been observed, to the detriment of
an accused and ultimately the cherished aim for Justice in the
disposal of cases.
An attempt has been made to contrast the Zambian military
trial procedures with those of other common law Jurisdictions.
An attempt has also been made to recommend changes that
could be made in the disposal of cases in order to improve on_

rules that are so essential and vyet regularly flouted.

NOVEMBER 1994 C.M. MUDENDA
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commanding Officer (CQ}, Appropriate Superior Authority (ASA} and

Court Martial (CM}.

pDepending on the accused's rank and the gravity of the offence, he
may progressively be made to appear before the "Courts" in like
ascending order, or he may be made to appear in only one of the
courts and have his case disposed of in much the same way as ths
civil justice system operates. The highest military court, the

Court-Martial has the sams status as ths High Court of Zambis.

However, unlike in the civil court system where officers of the
court are trained personnel with rscognisable legal
qualifications, members of the Defence force conferrsed with powsrs

to dispose of disciplinary cases do not possess any meaningful

W

want

legal training. The most they possess is rudimentary military law
training imparted on them during their basic military training and

¢ requiremsents of courtroom
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other administrative courses. Th
evidence gathering procedurss and rules of evidence are alien to

nary cases in the

err of discipl

'y

the culture of the avs=rags tr

military legal systsm.

it is primarily due to this reason that Tegsl gquestions arise in
the disposal of disciplinary cases by the Military Courts. We

shall now attempt to discuss ths courts.



SUBCRDINATE COMMANCER

The Defence Act describes a Subordinate Commander =3s "... the
Oofficer Commanding = squadron, company or squivalent sub-unit." A
Subordinate Commander derives his powers from statutory powers

given a Commanding Officer (CO).

A LO may "... delegate to s subordinate Commander, whatever his
rank may be, who is under his command and directly responsible to

the powsr to investigates and deal
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A subordinate commander will, ideally, be an officer holding the

Commander will have powsrs to investigate and deal with a charge

brought up against soldiers up to the rank of CorporaT? othesrwisse
he will refer the case for trial before the CO. As explained in
the introduction earlier on, knowledgs of law is not a qualifying
fact for appointment as Subordinate Commander.

2 Regulation 2, Summary Jurisdiction Regulstions, Defence Act

3 Regulation 4(1) ibid

4 Regulation 11 (1}, Summary Jurisdiction Regulations, Defence

Act



Subject to any restriction which may be imposed by the €O, &
Subordinate Commander may award the following punishments: (a) it
the zccussd 135 & non-commissioned officer below ths rank of
Sergeant,

13 a fine of 2 sum not sxcesding the egquivalent of

seven days' pay;

11} raprimand or admonitiong
111} where the offence has occcasionsd any 2xpsnse loss or
damags, stoppagss not sxcseding twenty kwachag
{b) it the asccused 13 = privats soldi=r,
13 a fine of & sum not exc2sding the sgquivaisnt of
seven days' pay,
11) whers the offence has ocgasionsd zany 2xps=nse, l1o0ss or
damage, stoppagss not sxcssding twsnty kwachay
111 confinemsnt to barracks for s period not
excesding ssven days)
TV extra guards or picksts;
v admonitions
Puring the triazl, a soldisr is not sntitlsed to legal couns=21 and
has toc prepars his own defencs. The trial i1s conductsd orally and

the proceedings are not recordsd 1n writing.

5 Regulation 11 (2} 3 J R, Dafence Act



The Subordinate Commander 1nvestigates ths case without ths

[

assistance of any prosecutor but procesds to h=ar evidence
presantad by the prosecution witnesses, asking gquestions where the

nead for any clarification arise

4]

Problems have been known to arise from this form of investigation

but these will be discussed in lattser chapters.

COMMANDING OFFICER
A Commanding Officer {(CG) in relation to s person charged with an
offence means ths officsr for the time bsing commanding & unmit or

detachmant to which the person beslongs or 1s attached.G

ALO 15 in practical terms an officer of ths rank of Lieutenant
Colonel appointed to act =s sc. He has powers to try a

non-commissionad officer, soldisr or civilian.

The €2 shall hear the svidence himself. "Each prosscution witnsss
shall give evidence orally in the presence of the accused; ths
accusad shall be allowed to cross-sxamine any prosecution witness)
the accusad may on his own behalf give evidencs on oath or may
make a statement without being sworn; the accussed may call
witnesses in his defence, who shall give thsir #vidence orally and
in his presencs;

6 5.84{1){(&), Defence Act
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the evidence shall not be given an ocath uniess ths CO

or the accused so demands.

If he records a finding of guilty tha CO may award one or

the following punishmants;

a) if the accused is 2 non-commissioned officer,

1) fine of a sum not exceading the squivalent

o

seven days' pay;

11} savers reprimand or reprimand;
117} where thes offence has cccasioned any expsnss,
Yoss or damzsge, stoppages)
vy admonttion]
b} if the sccused i3 5 privats soldisr,

d
days, or, i1f the =zccussd i35 on =

[ad

iracts
more of
of

stention for a period not sxcsading twenty-sight

tive service, fti2ld

punishment for =z period not exceeding twenty sight

(o8

(1]
~

4]
.-

11} fine of = sum not sxcesding ths squivalient of
seven days' pay;

1171} where the offence has cccasionad any @xp
less or damzge, stoppages)

1V} confinemsnt to barracks for a periocd not
sxceading Tourtssn days,

v} 2xtra guards or picketis;
V1) sdmonition

? Rule 7, PR, D=fancs Ac



ACO may dismiss a charge 1T he is of the opinion that thers 1s

-

nsufficient svidence against =an accussd. where he is of ths

-t

opinion that there 1is sufficient evidencs against an accused and
he does not have powsrs to award punishment agsinst the accusad,

XC2

10
L]
]

or the offence committed is one that merits punishment 1n

refer the case for trial

9

romact

of powers conferred on him, ths C0 shal

before s highsr authority,8or Court-martial.

whers the CO submits to & higher authority & chargs against an
officer, or warrant officer or he has remanded = non-commissioned

officer, a private soldier or a civilian for trial by

Court-Martial he shall ssnd to high=r authority;

a} a copy of the chargs on which the accussd is held;

k) a draft charge shest containing the charges upon which the
CO considers that the accused should be deslt with summarily
o tried by Court Martial;

c) the summary or abstract of evidence;

d} a statement of the character and service record of the
accused; and

e) a recommendation on how the charge should be procssded with!

th
(+]
P
et
o
[
r«'—
W
s )
o
th
=
i
1]
i
-
(1]
o«
-y
]
=
(o]
o+

The sccussad during this proces

(k

entitied to legal representation. Hes conducts his own defenc

8 5.82(1), Defence Act

g 5.81(2), 1i1bid ig Rule 12 PR, DsfTence Act
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c) savare reprimand

d) here the offence has occasionad any xpsnse, loss or damage,
. _ 12
stoppages.

An Appropriate Superior Authority shall, if ths accused slscts be

]

tried by Court Martial or AS5A, 1in thes courss of investigating ths
charge determines that it is desirable that the charge should be
tried by Court Martial, =1ither himself convens ths Court-sMartisl

13

or r=2fer the charge to higher suthority. "

The accused 135 not representad by Legal Course during ths trial

and has to put up his own dsfence.

APPEALS

An accused cannot appeal against any conviction and/or sentence

imposed by any of the three courts discussed, to any one higher

court.

" Any appesals lodged are handled administratively by ths

i
~z
o
4

Administration Branch at Army Headgquartzsrs. The appszal m

allowed without the besnsfit of any court sitting.

COURT MARTIAL
A Lourt Martial 1s a court of record and sharses the status of the
High Court for Zambiz. It is the most senior court in the Defence

12 S.82(5) Defence Act
13 Rule 20 PR, Defence Act
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Force. A Court Martial {(CM} is not a standing court and
therefore, unlike in the civil system where, an appeslilant not
satisfied with proceedings before a lowsr court may lodge an
appesl with the High Court, = membsr of the Dsfence Force 1s
precluded from appealing to a C-M over procesdings held in a lower

military court.

AC M shall have power to try any person subject to military law
under ths Act for any offence which under ths Act is trisble by C-

ny punishment authorissd by

c
fv

M and to award for any such offsnc

5 convanad only for the purposs

a4

the Act for that offencsa. A C-H
of trying specific casss as the nesd arises, and, not being a

standing court, is dissolved on conclusion of any such case.

It may be convened by an officer not below the rank of colonal or

by any officer not below field rank in the name of such officer
and authorissed by him to convens Courts-ﬂartia].ls
AC M shall consist of the President of the court and not less
than two other officers as members, provided that the court shall
consist of the President and not less than four other officsrs as
members 1 f

1) an officer i1s to be tried; or

11} the only punishment or ths maximum punishment which can be

16

awarded in respect of the charge before the court is death.

i4 35.86 Defence Act

15 3.87( 1) Defence Act 16 5.88B{(18) Defence Act
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ficer

(e}
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1

HE]

Lit

(

Unless it 1s the opinion of the convening officsr that
of field rank* having suitable qualifications 1is not available the
President of 8 €C-M shall not be under field rank. It 1s worth
noting at this point that ths "qualifications" as rsquirsd by
section 88{4) of ths Defence Act are neither listed, nor sver
alluded to in the Act again. The practice in thes Defence fForcs

has been to appoint any officer qualifyii in rank for appointment

b}
w

to a Court-Martial.

An officer under the rank of Captain shail not bs a member of &
c-M for an officer zbove that rank. in the absence of any legal
provision to the contrary therefore an officer of the rank of
Captain may be appointed a member of s court trying am officer

senior in rank to such membsr of ths court.

The officer who convenes a C M shall howsver, not bs a member of

19

the court.

A Judge Advocate (JA) is appointed by the Chief Justice upon
20

application being made to him by the Commandsr to sit on the

court. The practise has bssn to appoint ths Resident Magistrate

th

in the town or city in which the court is sitting to act as Judgs
Advocate. The Defence Act provides inter alia, that "the accused

1
shall have no right to objsct to a JA."

*Major and above 17 5.88{4) pDefence Act
18 5.88{(6) ibid 19 5.88{(6) ibid

26 5.127 ibid 1 Rule 31 PR, ibid
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Although the JA, in order to officiats at the trial, sits with the
court, he i1s not a member of the court and st no time does hs
become & member of the court. He i1s purely an officer of the main

duty is to advise th=s court on the law relating to the cass. This

was cbservad by the court in the Nigsrian case of FRANCIS V¥ THE
NIGERIAN NAVY.Z In this case, whose facts ar= not relevant hers,

Nnzemekz-Agu, J € A, said, "1 have to besr in mind ths fact that
the CH 15 composed of persons not necessarily lsarned in the
technicaslities of law, for, zlthough thers is & provision for ths

1

appointment of 2 JA teo guide the C-M, he is in fact not = member
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Defence Act provides that ths rules as

evidence to be observed in procssdings before Court-Martial shsll
be thz sames as those observed in civil courts in Zambis, and no

person shall be required in procsedings before 2 Court-Martizl to
answeir any question or to produce any document which he could not

be required to answser or producs in similar processdings befors a

civil court in Zambia. WwWhsreas procedural details ars clearly
cutlined in the Act, nc guidslinss sxist to follow gensrally in
the srez of rules of svidsncs. HNo considsration is made to ths
fact that the President and members of

2 {1886) L.R.C {crim)

3 3.98(1) pDesfence Act
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the court do not possess sven rudimentary knowledgs of law or that

that could be their first sitting. The JA 15 sxpected to advise
on any lapses occuring during trial but this has in many instances
not worksd out as exp=cted and problems have arisen, mzinly to ths

detriment of an accussed person.

1]
1y
(]

14

when it comes to punishment a C-M has powers peaculiar te it. It

e | ~ - I T [ S PP g = iy = — . — N S g g S
15 provided for that befors ths court closs to dsliberats on their

sentence the accussd may requsst the court to taks inte
consideration any other coffsncs as

=
=

(o]
-

[ T S " = -, . N J - . - T
consideration any of such othsp offences as to ths court sssms
proper. Thus for sxample 1§ sn sccussd psrson 1s convictad for
N = — . -1 JU . U P S g, i J [P - - - " .
having stol=sn certain ittems from 'A', he czn rsgusst the court teo

eration the fact that he had alsc stolen from '8°

C.

take 1nto cons
and 'C', If the court does so, then the accussd cannot be
prosecuted for theft against '8' and 'C' after having served his
sentance.

secondly, regardless of the number of courts, the convicted

5

accusead person 1s punished with only ons ommibus sentence.

An officer may be awarded the following punishment by sentsnce of
a fourt-Martial.
4 Ruiles 71(1)} PE, Defens Act

S Rule 73{(1) 11bid
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6

deathy

imprisonment}

cashiering:

dismissal from the defence force;

fortfeiture in the prescribed mannsr of seniority of rank 1n
the defence force or 1in the corps te which the offender
belongs, or 1n both;

finz of a sum not sxcesding thes squivalsnt of ninety

days'

Pay,
savere reprimand or raprimand;

whers the offence has cccasionsd any expsnss, loss or

J%mage, stoppages.

the othar hand s soldier may be awarded the following sentence:

death;

imprisonmant;

discharge with i1gnominy from the defe2ncs forcej

in the case of & Warrant Cfficer, dismissal from the
, ] 5
dafence force;

detention for & term not excseding two y=2ars;
wherse the offender 1s on active servics on the day of the

s&ntance, fie2ld punishment* for & period not excseding

ninety days;

5.74{(2) Def=nce Act
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g) in the case of a Warrant Officer or non commissionad officer,
reduction to the ranks or any less reduction 1n rank;
h) in the case of a Warrant Officer or non commissionsd

officer, forfeiture in the prescribsd manner of seniority of

rank;

h) whare the offence 135 desertion, forfsiture of ssrvice¥y

31} fine of a sum not exceeding ths squivalent of ninsty days'
pay;

k) in the case of a ¥Warrant CGfficer or non-commissioned

officer, severs reprimand or reprimand;]
13 where the offsnce has occastoned any sxpsnse, lToss or

7

damage, stoppages.’ Every question to be determined on =
trial by CH shall be determined by 3 majority of votes of the
members of the court? where the votes are squal the court 1s
obliged to acquit ths accussd.

CONFIRMING OFFICER

where the CH makes & finding of guilty on any charge the accused

-

s facing the record of procesdings shall then be ssnt to the
Confirming Officer for confirmation of ths finding and sentence of

the court on that charge. Powers to confirm CHWM procesdings havs

been confsrred on the following;
- — o ol E—, JR— — - — - - I wllS il S S Y b
=} ths officer who convensd ths CH or any offics SUPRSIrIo 1R

rank to that officer

Ty

? 5.75(2) p=tTence Act

8 5.85(1) 1ibad
*Forfeiture of period served and benefits accrued thereon
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b} the successors of any such officer or superior officer, or
any person for the time being exercising the functions of
any such officer or supsrior officers;

c) failing any such officer =s aforesaid, the (Republican)

t

President.

The following classes of officers are excluded from this

function:

a) any officer who was a mamber of ths CM;

b) any person who as C0 of ths accused investigated the
allegations against him or who is for ths time being the CO
of ths accused;lo

c) any person who, as ASA, investigatsd the sllegstions
against the accused. Ths accused may pressnt an sppeal
against the finding or sentencs or both te the Confirming
officer. Wwhere procsedings have alrsady been promulgated hs
shall present his petition te the reviswing suthority at any
time within six months of promulgation.

REVIEWING AUTHORITY

The Reviewing Authority in the context of the CM are:

a) any officer superior in command to the Confirming Officer,

b) the Presidentll

S 5.186(1) Defence Act
i 5.186(2) 1bid

11 5.188(2) Defence Act
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4]

Unlike in the civil court whers the decision is final and is only
subject to an appeal before a higher court, = CH in certain
instances, may have it's finding quashed by the Reviewing
Authority. The latter could in the alternative substitute a new
finding for any finding of guilty made by a CM that 1s illegal or
which cannot be supportsd by ths evidence, 1f the finding could
validly have besen made by the CH on the charges, and if it appears
that the court was satisfied of the facts establishing the offencs
specified or involved 1in the new finding. He could alse
substitute a new finding of guilty of soms other offsnce 1f ths
court could have dones s0 on any alternate chargs that was Taid and
if it appears that the facts establishsd proved ths accused guilty

of that other offence.

APPEALS

The Defence Act provides for appsal by & convicted person to the
Suprem2 Court of Zambia. Thes Act provides that "... = psrson
convicted by a CM may, with the ls2ave of the Suprems Court, appeal
to that court against his convicticon; provided that an appessl as
aforesaid shall 1ie as of right without Teave from any conviction

w12

by a CM involving & sentence of death.

PROMULGATION

A1l awards meted out on officers and soldiers are published in
units! "Part Two Orders.?

12 S.136 Defence Act
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The printed material is distributed to a1l departmsnts

21

-

&)

and copies
notice, and for the lattsr to 2ffsct deductions to and
awards, where fines or forfeiture of pay and losses of

are awardead.

PROBLEKS

t to other units and Army Headgusrisrs for th

in a3 unit

1

{1

effect

seniority

problems arise from the composition, procedurss and practices of

military courts, =spscially in ths purview of rules of svidence,

which probliems we shall attempt to discuss in the next chapter.
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L
Civiitan Courts =z=re smpowsred, under provisions of 3sction 122 of

the pefen Act to try officers and soldier

9]
[({
n

chargsed with criminal
cffences, and refarred for trail to such courts. whers an offsnce

committed by an sccused 1s trizblie by both civilian and military

-t

couirts, ths competent military suthority has the discretion o
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howsver, the offendsr 1s gsnerally trised by the ordinary civiiian
— - - e — . e s e — i o . e e R F— _ - - -
courts. Likewise cases of thsft cccuring inside barracks and

oy S = = . JER— e — —_— e = f o — i g S - i SR S
other military cantonments =ares deslt with by ths miiitary
zuthoritises, under provisions of Zsction 49 and 58 of the Cefencse

ACt.
i 5.48 pefsncs Act

M
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There are instances when a case may 21ther be deslt with by
military courts or the ordinary civilian courts. In & case whsre
one sarving member whoe i1s off duty assaults another who 1s equally
off duty for instance, the aggrisved party may sesk redress 1n
either 3 military court or & civilian court. when dsalt with by
the military court provisions of Ssctions 38 or 67 that deal with
striking a superior officer and subordinate officer or soldier

respactively, are followsd.

where the cemplainant is not a serving member of the defence force
the defendant may st111 be tried by 3 military court subject to

the A r1des for trial of an

bt}
O
(o]
<

provisions of Section 73 o t which pr

officer or scldier whe commits a2 civil offence.

Military trials have always besn the subj=2ct of criticism.
Castigating the quality of military justice & congressman 1in
America said;
~
W,..the trial 1s frequently but an empty form,

conducted by men who know no law znd who fraquently,

in the name of discipline, =res not disposed to do

3 Achike .0 "Groundwork of #ilitary Law & Military Ruls in

Nigeria {(Fourth Cimension Publishers. Enugu. 1978} F.87
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Such generally held views are not without justification, because,
although supportive legislation exists and thes prospsct for fair

rials is attainable, a Tot of factors have militated agasinst

-+

achievement of this objesctivs.
4 .

In R V SUSS3EX JUSTICES Lord Hawart C.J, stating the importance of
the rule against bias, NEMO JUDEX IMN RE S5UA, mads the forceful
obsarvation that;

... 1t 1s not mersly of some importancs but is of

fundamental 1mportance that justice should not only

be done, but should manifestly and undoubtsdly b=

sean to bsa done.®

In the defence force, 1t 15 not uncommon for an officer who may
have witnessad the commission of z2n offence, and dirscted ths

framing of charges te also be the one to try the accused.

The Dafence Act a3lso does not disqualify an officer who tries an
accusad as C0& for instance, to try the same accussd as ASA, wher=

the accused may have been so remanded by him for trial, 1f the C&

15 later appointed ASA for the accused.

In the cas= of MAJOE € B L PHIRI (23&1}? the miittary suthority
who had sarlisr tried him as his CO was, 2ight months later,

promoted 1n rank and appointed ASA for the unit. In spite of the

4 (1924) 1 KB 256
5 (1993) ASA AHQ CAMP
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fact that the officer had handled the case ss €O he sti11 went
shead to try the accused,found him guillty and awarded a punishment

of a fine of 28 days pay, with severe reprimand.

ASA obviously had found the officer guilty when he was €O and this

fair and unbiassd

o

completely precluded the possibility of
hearing in the sscond trial. It s interesting to imagine how the

case might have been handled by a neutrsl person.

One 1nteresting feature with military courts from Subordinatse
Commander level te ASA is that the zccused has no Tegsal
representation. The trisr of the case acts to an extent as
prosecutor, defence counssl and Judgs alternately within thes sams

trial.

There 1s no prosecutor appointed for trials from Subordinate
Commander to ASA. The trier of the case therefors gathers
eavidence from the witnessss in order to prove the truthfulnsss of
the charge against an accused. Whan defence witnesses give
evidence he weights that against that given by prosecuting
witnesses, in order to disprove the charge. The same trier of

facts then acts as judge and passses his verdict in the cas

(1

-

Although procedures for the trial are tabulsted at Sections 7 and
19 of the defence forcs procedure rules the fact that = trier of
facts is prone to Teading mors weight to one function to the

detriment of the other cannot be ruled out.
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It is not difficult to imagine therefore how & psrson saddled with
a1l three responsibilities, without the bsnefit of Tegal training,
can Tairly dispense justice. Proponents of ths system have argusd
that following thes format of civilian courts would slow ths pacs
at which trials are held and may even advsrssly affect thes
discipline of officers and men. As valid as the reason may be

howaver the system has provided to bs prons te errors of judgsment

and may have cost scome officers znd men dearly.

Fortunately howsver ths scaiss of punishment for "evsryday!

offences as provided for by th= Act are not of ssvere nature. Ths

1<

more s=rious cases, warranting stiffer punishment, are at t

4]

Tevel of Courts Martizl, at which level lsgal repressntation i

mandatory.

BURDEN OF PROOF

It 15 the responsibiiity of a party who desires thes court to give
judgment as te any legal right or Tiability dependent upon the
existence of facts he asssrts, "to producs evidencs sufficient teo
persuade the trier of fact that the existence or non-sxistence of

particular fact ssu2 1s establishaed to the rsquisite standard

'y

in

W

of proof. The other responsibility obliges & party to producs
some =vidence to enable the trier of Tact scting r=asonabliy to
find the existence or non-sxistence of particular facts 1n 1ssue.
6 Hatchard 4, WNdulo M, "Ths Law of Evidencs 1in Zambiz"

{Hultimsdia Lusaksa 1981)}P.2
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Cne expects therefore that whers charges ars brought up against an
accusad, the trier will regquire persons bringing up such charges,
to producs svidence that is sufficisnt enough to parsuades the
former zbout thes sxistence of such facts 1n order for & conviction

to be secur=ad.

In the civilian courts it is not too difficult a problsm for the
judge to maks & well balanced and fair decision at the conclusion
of a case after hearing the argumsnts from both the prosecution

and the defence. The military court system however has had 1ts

probliams.

it was stated by
d

the chief prosscution witness that on 7 March 1883 hs had found

he waantsd 158 his (witness'})
had come te se= his sick child. wharsupon ths witness hsd forced
the officer ocut of the houss after telling thes officsr that he had
no child in that house. A statement given by ths sister to the
court however contradicted that of Sergeant Simukonda. In her
statemant Miss EPHER NAMUKONDA admitted the existence of the
officer's baby and further stated that serg=sant Zimukonda had told
the officer to come and s=2=2 the child at 3 mors appropriate time.

7 {1883) ASA 1BDE HQ



The officer 1n his defence claimed that hs had besn informed that
the baby was sick and hencs his visit to Se2rgsant 3imukondals
house at that hour. No svidesnce was azdducsd to negative ths
officer's claim and neither was any adduced to n2gative ths fact
that the officer had not broken i1nto thes houss but was in fact let
in by a member of the housshold. BARON B C J stated 1n HWELWA V¥
THE PEQPLEBthat;

"once & special defsnce 1s st up ths onus is

on ths prosection to negative 1t.%
In the case under discussion the onus fe11 on Ssrgeant Simukonds
to prove the officer's wrongdoing but he failsd to do so. ASA
disregardsed 811 this howaver and found the officer guilty as

al from the army.

L

chargsd, and mads recommsndztion for his dismis

It becomss apparent on having discussed the thrse rol=ss that s
trier of facts plays in th2 lower courts, namely those of
prosecutor, defence counsel and Judgs, thst in this particular
case ASA tended to Tend more weight to ths prosscution and, guided

vy his subjective resasoning, failed to warn himself of the

o

inadequacy of avidence required to effectively convict the officer

over the offence he is alieged to have committed.

STANDARD OF PROOF

. . 9 :
DENNING J. stated in MILLER ¥ MINISTER OF PENSIONS that;

8 {(1875) Z.R 166 8 {(1947) 3 AII. ER.372
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"The degrse of cogency requirsed to dischargs a burden 1n =
civil case ... 1is wall settled. It must carry a reasonable
degree of probability, but not sc¢ high as s requirsed in =
criminal case. If the evidence is such that the tribunal can

say, 'we think it more probabls than not' ths burden s

discharged, but, if the probabilities are equal 1t s not.!

It is well settied in the Zambia civilian courts that befors an
sccusaed can be convictad in & criminal case the extsnt to which

proof must be mads is beyond & preponderancs of probabilities.

In military courts howaver this important pre-requisite of our
Tegal system 1s 1n many cases not attained. In soms

unfortunate cases the rank(s) of ths witnesses, according to our
considered opinion, plays = part in tha conviction of an accused.
Apparentliy the testimony of a Gsneral 1s considersad to be more
reliable than that given by a private soldier, no matter how

unsound the General's testimony may be.

This attitude is without doubt derived from the colonial masters
who considered an officer & gentleman beyond rsproach.
Practically, the telling of untruths by senior ranks in order teo
ascape a likely embarrassing incident has not been & rare

OCCUrrencs .
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In his summary to a CR trying MAJOR C MWEEMBA {22hﬁ}l%cr, inter
alia, drunkenness while on an official trip to Hong Kong, the JA
advisad the court thus;

"If you believe the seven witnesses to have given

a very true testimony and vou doubt ths svidencs

given by the two Generals you have every right to

acquit this gentleman. You are 3 court you should

not be under =ny 'cutsids' influsnce.?

That the JA smphasised ths n=zed for thes court te aveoid ‘outsids!
influence lays credence to recognition of the fact that ranks of
witnesses 1n some cases have & besaring on the outcoms of s cass.
The two Generals 1n this casse had been the delsgation lsadsr and
his deputy and both had maintzinad throughout ths trial that ths
accuszad had, at ths= time in question besen very drunk and incapable
of performing his official duties. The seven other witnesses wars
the Tower ranking members of thes delegation and had given
testimonias contradicting that given by the twoe Generzls. The
lower officers "carried the day" on this occasion and the accussd

had the chargs of drunkenness agsinst him gqusasshed.

Disregard for the requisite standard of proof by military courts
still continues howsver and thers are many cases which attest to
this.

18 {1984) CH AHQ
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In ths case zgainst MAJOR 4 50MB0OKA (2862)}1the accused was
chargad with a case of insubordination te a superior officer
contrary to Isction 38(1){b) of the O=sfence Act. The facts of ths
case were that, while at an officers mess on 38 January 1894, when
the sccused was orderad by a Colonsl te pasy for s bottlie of
spirits that he intended taking away he zllegedly answerad ths
Colonel that "1 do not liks blind lToyalty because one day I will
also be somebody big asnd eaven if vyou sre a member of the GENERAL

STAFFléo what."

The charge was raised by the Colonel but the two witnesses whom he
put down failed to corroborate his allegation during the trial.
Thus, one could rightly argue that ths standard of proof dssired
by courts was not discharged. Yet, the accused was found guilty
cn the charge and awarded punishment. It may be worth mentioning

here that the Colonsl did not attend the trizal and merely

submitted &2 written statem=nt. The accus=d was ther=fors not

(

accorded an opportunity to gquestion the chief prosscution witness.

(1

Alot of such cases abound 1in ths military courts.

¢

CORROBORATION

forroboration 1s generally independent evidence which supports ths
testimony of a witness., The general rule in both criminal and
civil cases is that ths court may convict =n accused on ths

11 {1983) ASA 1 BDE HG

12 Officers of the rank of Colen=l and sbove
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testimony of one witness. In R V¥ BASKERVILLQSEeading C.4 stated

thaty
"we hold that evidsnce 1in corroboration must be
1ndependent testimony which affects thes accused by
connecting or tending te connect him with the crime.
In other words, 1t may be 2vidence which 1mplicates

n soms material particular

-’

him, that i1s, which confirms
net only the evidence that the crime has bsen committed,

but also that the prisconer committed 1t

In some cases corroboration i1s required as 3 matter of Taw whils

1n others 1t 1s required as a matter of practice.

In the latter case courts can convict in the abssnce of
corroborative evidence but the judgs must warn himself of the

dangsr of convicting without corroboration.

Baron C J statad inter alias in MACHOBANE V THE PEOPLElahat;
"where there was nothing save the uncorroboratsd
evidence of the suspesct witness ths court must acquit,
but where there was somsthing mores, though not constituting
corroboration, which satisfied the court that ths dangers
of convicting without corroboration had been sxcliuded, 1t
could convict."

i3 {1816} 2 X.B 658 i5 (1972} Z.L.E 1@1

14 ibid =t P. 667
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Thes MAJOR SOMBOKA case above 1n one way tllustrates how much
Tittle attention 1s paid towards corroborating witnssses'

testimony. It could bs assumsd through study of the on-going

trend that uncorroborated testimony of a senior ranking p=srson can

a

convict an sccused presumably 1n ths military's quast to "maintain

discipliine 1n the forces.®

In one interesting case, 78938 STAFF SERGEANT CHICHONI was in
February 1993 charged with an offsnce against Section 38(1){b} of
the Defence Act for having used insubordinsts languags to =
superior officer. Ths msiwm compliainant did not even give svidencs

t

41
(i
w

during the trial and instsad had two soldisr EiTy against ths

utter

o
(]

ica

(G

accused. Thea latter howsver fTailed toe verify t
allegediy made and this fact was recordsd by the €8 conducting ths
trial. The soldier should under normal circumstances havs besn

nce offsrad was not

h

[(4

given a complets dischargs as the svid
corroborative of the chargs brought against ths soldier, and no
witness turnad up during the trial toe state the occursnce of the
use of insubordinate language azllisgsed. The court however found
the accused guilty of ths charge and awardsd him seven days sxtrs
duties. Interestingly howsver the CC wrots on the charge shsst
below the award given, almost as if 1t was zn aftsr thought, the
words "FOR LACK OF STRONG EVIDENCE."

16 (19837 CO 1 BOE HQ
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BAROHN B.C.J statad inm HUSUPIla'THE PEQPLE that;
"At the end of ths day the qusstion 1s whether
the suspect evidence, ... ra2ceives such support
from the other evidence or circumstances of the

case 35 to satisfy the trisr of the fact that ths

wn

danger inhsrent in the particular case of relying

on that suspect evidence has to be sexcludsd; only

then can a conviction be said to b= safe and

satisfactory.”
In ths CHICHONYI case i1t cam be argusd that thesre was even no
evidence to corroborate as ths chisf prosscution witnaess did not
even give @videnca. The faci that thes CO noted that there was
insufficient evidence on which to convict should have warned him
of the danger of convicting the accused. Hes howaver still went
ahead and convicted the accused. Sadly, this was not ths first
accusad to be convictaed under such circumstances and will probably
not be the last, &s long as the military's nead for discipline

takes a higher ssat than justics.

EVIDENCE OF CHARACTER
COCKBURN, €.J4, stated in R V¥ EOHTONl%hus;

"poes (evidence of character) mean evidence of gensral
reputation or svidence of disposition? 1 am of the opinion that it
means svidence of general reputation. WwWhat you want to get =t is
the tendency and disposition of thes man's mind towards committing

17 (1878) 5.C.2 18 {1865) 34 L.J.M.C 57




32
or abstaining from committing the class of crime with which he
stands charged; but no one has ever heard the question -what 1is
the tendency and disposition of the prisoner's mind? - put

dirsctly.”

Evidence of character is, as a general rule, not admissible in =

court of law. It would b=a inst principles of justice to

W
V1]

3

11

convict someone over his character, as it would negative the

prasumption of innocence.

Section 275 of the criminal procedurs code rsads, inter aliz that;

"Where an information contains a2 count charging

an accused person with having besen previously

convicted of any offsnce, the procedure shall bs

as follows:

a) The part of the information stating the previous
conviction shall not be read out in court, nor shall the
accusad be asked whether he has besn presviously
convicted as alleg=d in the information, unless and
until he has €ither pleaded guilty to or besn convicted

of the subsequent offence."

The safeguard contained in this provision is obviously with a view
to praventing any past record of an asccused from having any

influence on the court in the trial of the accused.
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Section 157 (vi} of the Criminal Procedurs Code provides the only
exceptions there are to this rule and reads that,
"A person charged and called as = witness, 1n pursuance of
this section, shall not be asked, and, if asked, shall not be
requirad to answer, any question tending to show that he has
committed or been convicted of, or bsen charged with any offence
cther than that wherewith he 15 then chargsd, or 1s of bad
character, unless:~
&) the proof that he has committsed or been convicted of
such other offence s
admissible evidsnce to show that he 1s guilty of ths
offence wherswith hs 15 thsn chargsd;
or
b) he has, personzlly or by his advocate, asked questions
of the witnesses for ths prosscution with & view to
establishing his own good character, or the naturs or
conduct of the defence 1s such as to involve i1mputations
on the character of ths complainant or ths witnesses for
the prosecutiong
or
c) he has given evidence against any other psrson charged

with the same offence.!

The pefence Act howsver provides &t Section 12 (d} of the
procedure rules that when = C0 submits to higher authority a

charge against an officer or warrant officer or has remanded a
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1

an for

-
-y
-y

non-commissionad officer, a private soldier or & ci

trial by CH he shall send to high authority, intsr alia, "a

tw

statement of the character and service rscord of the accused." 1In
the statement of charactsr, the C0 is, according to practice,

required to give s physical descripticoen of the accused, explain

(9}

his gensral personal conduct and discipline and bring out a1l past

offences committsd.

The higher authority will, by the time he goes through the
statement, undoubtedly bs influsnced, no mattsr how 1ittle, by the
CO's opinion of tha accused. Notwithstanding this knowladge of
the character of the accused thes 'higher authority' 1s sti1]
expacted to try the accused and where hs finds him guilty award

appropriate punishment.

The #ssence of not reading out past convictions of an accussad
during trial as providsd for in the CPC 1s so that sach cass 1s

treated on 1t's own merit, provided provisions of Section 157 {¥i}

th

are not invokad.

The elem=nt of 1nflusnce by such informaticn providsd could bs
s2aen 1in the Tight of punishment metsd ocut to ths zccussd 1n casss
where such statements of character of an accussd have containsd
adversea details. It could be arguad that submission of ths
statament of character te a highsr authority bsfors ths trizl, s

tzntamount to reading out to 2 civil court information on an

accusad’s pravicus convictions, befors trizal. This would
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. 19 o .
in the case against LIEUTENANT J SIMBEYE (3275), the officer was
charged with, inter alia, illtreatment of men of inferior rank in

f

-

that on 28 January 1882 at Army Headquarters, he struck a Sta
Sergeant. The latter claimed that the officer had slapped him.
He was the only person to attest on the validity of this
allegation, during the subsequent trial. The officer denied ths

charge.

|
undoubtedly have a besaring on the outcoms of the cass.
In the statement of character of the accussed thes €O wrote that;

¥ jeutenant 5imbeye is an snsrgetic officer wheo

carries himself with alot of confidence ... hs
however has difficulty conducting hims21f 1n 1ine
with military discipline and often gets intc trouble
over this. He is alse rather temperamental thereby

xacting discipline

11

2asily over-stepping his Timits when

over his subordinates.®

5 o

o

The officer was convicted on ths charge slbeit there w
corroborative avidance. It is not hard to imagins that the
damaging statement of character by his CC may have influenced ths
higher suthority's mind when deciding the case.

19 {1993) ASA AHRQ
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20. .
The case of LIEUTENANT R ZYAMBO (¥ 3347) 11lustrates just how
damaging statements of charzcter may be =znd how strongly they go
against the principle on 2vidence of character.

The lTady officer wass charged with the military offence of courting

i

a mzle soldizr. Any such relationship with a8 fellow officer would

ation across

1]

not have called for any sanction, but opsn fratsrni

ranks 1s not kindly locksd =t.

In ths statemsnt of charactsr sent to ASA her C4 statsd that;
"Lieutenant Zyambo is & very quiset officer whe
15 however unpredictable zbout what shs 13 capsable

of doing. Shes can somstimss be ruds and arrogant.

]

Her character 1s rather dscsiving &s shs portrays =

diffesrent outward picture from what she resily is.

ASA tound the officer guilty on ths charg=.

It 1s difficult to imagine how ASA would have bsheld a diffsrent
picture of the officer other than what the €0 had writtsn.

It 315 hard to contemplate why such provision was included 1n the
Defence Act but 1t obvicusly runs contrary to provisicns of ths
Criminal Procedure Cods.
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CONFESSIONS
The gensral rule is that confessions, when voluntary are
admissible as evidence im a court of law. Involuntary confessions

however are inadmissible.

CHARLES, J. pointad our in ZONDO ¥ Elthat;
"The basis upon which evidence of an incriminating
statement is excluded in the absence of proof of the
condition of zdmissibility is not that ths lzw presumss
the statement te bs= untrue in the absence of such proof,
but bscause of the danger which i1nduced confessions or
admissions present te the innocent and duse administration

of justice.l

The rationales, it will be sesn, in the inadmissibility of
involuntary confessions 1is to prevent acts by persons 1in suthority
that may be prejudicial to the constitutionsal rights of an
accused. Therefors any statemsnt obtained by inducement, thrsat,

force or promise by a person in authority will bes rendered

inadmissible by & court of law.

In declining to receive self-incriminating statements made by ths
. 2

accused in R ¥ KAHYATA, CHARLES J stated;

i {1964) N.E.L.E 8%

2 {1964} N.R.L.R 8&
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"The gpplication of the law relating to
incriminating statements 1s, no doubt, on=
which places a heavy burden on the polics 1in
conducting their investigations. Nonsthesless,
it is, in my opinion, of constitutional importance, for
transcending the procef of guilty individuals, that it be not
whittled down and that it be applied by the courts strictly:
to do otherwise will open ths door to ths ingquisition and ths
Gestapo, and to the police usurping ths functions of ths
courts.®

In MUWOWO ¥ THE PEOPLE? the appsilant was convicted of murder,

the svidence relied on by th= prosecution being = confesssion.

In allowing the appeal CHARLES, J4 stated, inter alia, that;
... & statement 1= not made in the exerciss of

s made as 3 result

el 3

such & choice (voluntary)} 1f 1t
of the accused's will to remain silent having besen
overborne by & person ia autherity inducing him

to break silence or to continue speaking or to change

his story by the uss of violance, intimidation,

(1]

persistent importunity or sustained or undue insistenc
or pressure or any other mesans whersby hopes of materia
benafit or fears of material =vil, immediats or ultimate ar=
rousad. "

3 {1865) Z.R. 81



The "guardroom" 1s ths gazetted place for holding soldiers ssrving
sentences of detention, as wsll =s for holding those pending

trial, where it is felt by a €0 that such soldizrs might abscond

if let loose.

Section 3{1) of the Procedure Bules however provides that whsre 2

11 withs

-y

h

o

U

parson 1s detainad his CD v forty-sight hours havs him
tried for the offence. Where = person i1s held for 3 longer period
Section 3{(2) directs that the C& should r=port such occursncs to z
higher authority, whils Section 4 of the sams rules provides for
raising of eight-day delay reports to facilitate continued
detention of a person. Section 5 sets a c=1ling of seventy-two

days by which time a Ck should have been convensd te try the

parsoit.

saction 58 of the Dafenca Act makss 1t an offence to unduly delay

the 1nvestigation of charges agsinst a detainss.

In practice howsver, soldiers have, in some cas=ss, been held for

periods for in excess of that without trial or rsports. Such

detainees are held in normally unhospitabls c21ls and thsre are no

programmed visits by ra2latives. All are subjected to extra drill
. . - 4

and 1n some cases Tield punishment.

i Section 76 of Defence Act reads that field punishment shall

€onsist of such duties and drills, in addition to those the offender might
be required to perform if he were not undergoing punsshment, and such loss
of privileges ... and may include confinement in such place or manner as
may be provided and such personal restraint as may be necessary to prevent
the escape of the offender and as may be so provided.
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It is not surprising thersfore that soldiers held under such
conditions "willingly" confess to having committed offences that

they may not even be awars of, in order to escape the

unpleasantries of the guardroom.

Such practices ars not documented for obvious resasons and the
victims do not expose such acts probably dus to ignorance of the

provisions of the Defence Act or fesar of prolongation of such

treatment, if discoversd.

nfessions from suspects are z2lso obtained aftser bsatings arse
administerad on them. Thers are ne trizsls within a trial
Cla

nt Off1

o

conducted 1n military courts. in ona case YWarr 5 1

[p]
([l
i

f

Nyirenda died of injuriss reportedly sustained while undergoing
interrogation. A confession had besn extractsd from him 1n which
he admitted having stolen sems military weapon(s)}.

Alot of confessions ares obtainsed in Tike mannsr and others under
duress especially during trial bsfors Subordinats Commanders and
COs. Howsaver as the trials at the twe levels ars not fully

documented allegations of wrongdoing are difficult te prove.

There has however besn no rscorded case whers a confsssion was
thrown out as being involuntary. Furthsr, ths nature of trials =t
Subordinate Commander and €2 bsing of verbal naturs, and in ths
sbsence of any appeal by an accused on a court's having convicted

on the basis of an involuntary confession, svidsnce on particular
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cases of such confessions being thrown ocut by courts 1s non

¢

existent.

REDRES3S

te be handlisd

e+

i

fu

A1l complaints of unfairness during trial are me

of th

-+

by the legal cell at Army Hsadquartsrs, on beshal

i

Commandar. Most of thsm de not rsach the hsadquartsrs howsvsr but
are suppress=ad at lowsr headquartsrs. As such redresses ars
handlied administratively as there i1s no standing court that h=ars
appeals, little regard is given by those responsible for =nsuring
that they reach Army Headquarters, as they are in most cases, ths
same psople whoe would have contravensd the rules. Additionzlly
there is but only one gqualifisd lawyer at Army Headquartsrs to

handl=s 511 the volums of work.

The Defence Act too ssems to provide soms regulations that are at

variance with some rules of evidence.



NEUTRALITY

Major General H C Lupogo of the Tanzania Peoples Defence

Q.

Forces stated, inter alia, in his addrsss to the Southsrn
African Military Law Conference in September 1981 that:
"The commen tendency for most of us is to

take good discipline for grantad. We seldom

(1

inquire into or question 2 wall disciplined unit,

[

Good discipline i1s what w= sxpect, so we applaud
and Te2ave 1t at that. ©n the contrary we descend very
heavily on indisciplined units ... Cur codes of servics

discipline often desl with what happened ssldom do they

w

bother with underlying causes. we have to look

=

arly apparsnt in

-y

elsewhere for that. This 1s particu

th

our summary trials and investigations. Ne wender it is

d of us that we march in the guiity psrsons rather

53

than the sccused at our trizis.

Proponents of Strict Military justice have argued on ths
other hand that the need for maintenance of discipline in the
defence Torce i1s of so paramount an importance that

requirements of normzal rules of law 3s applisd on other

I Lupcgo H L "aw and The Enforcement of Gisciplinse in the

Military" (Sengz & Company Dar-ss-Salzam 1981}
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not only of Tectures but exsrcised in which mock trials arse
conducted. This helps snsure that 211 aspscts of Canadian
law relevant to the conduct of trials 15 strictly applisd

practically.

In contract with Zambia wherse an appesal from C-M 1ies only in

the Suprems Court of Zambia, an app=sl from & Canadian
t

(!
{

Forces' M Tises in the Court Martial Appesal Court, compossd

bt

of civilian judgss. Whesrs an zppesal fails & member has the

further option of lodging anothsr appeal with the Suprems

3

curt of Canada. At this stages any lapses 1in procedurs or

W

IS
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herwise would have bsar b Ty
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(o
el
C
]
({

<

ZIMBABYE

The pressnt Zimbabwe Defence Act cams into opsration on 3
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fevel of Courts-Martial the T.P.0.F has three types of C-M,

andi

o3
+

tinary and : 1g Courts-Martial whose

<
-l g
M
(%)
4
e
[{{
@
]
E
©
e
U
(¢
-ty

P
only difference 1s their jurisdiction. The 3tanding Court-

resided over by an officer who 1s

Higher up in the heirachy 1s the Court Martial Appeal Court

which consists of thress or mors judges of ths High Court of
The court has appailats jurisdiction, hsaring and detsrmining

An appezlilant may, where his appsal 1s dismisssd by the Court

mat ¢

Martisl Appeal Court, lodgs a Turther appsal with the Suprems

The deplioyment of qualifisd lawysrs at =211 high levels of the

T.P.D.F checks against abuss of or non-conformity with the

i3 Section C.1§3 Cods of Ss=rvics Disciplins
12 section C.146 1bid

13 (1986) Appeal No. 4 (Unreported)



zpp=liant was convicied by & Gsnsral Court-Martizal of theft.
st the hearing of the appsal counsel tor the app=ilant srgusd
that the pPresident and cother msmbsrs of the ccourt thast triad
the zppslilant wers pnot sworn or atffirmsd as rsquicrsd by Taw

and he urged the court to declars the proceedings a2 nullity.
The court quashad the conviction and s2t aside the sentence.

The fact that had the appeal before the Court HMartizl Appssal

d st

11 have bsen accordsd

aty

Court fai1led ths appsilant wou

[

another appsal before the Suprsms Court provides mors than

sufficient guarantes of = fair h=aring.

CONTRASTS

It may be observed that the 2ambia Defence fForce legal
system has mainly two shortcomings when compared to other

dictions raferred to sbove. The first 1s the lack of

-y
"

u

Gl o
-

trained lawyers to help train and advise the military on the
proper conduct of legal issues including trials.

The second 1s the lack of a comprehensive Codifisd Evidence
Act which may indirsctliy be the reason why thoss that the
pafence Act has conferred powsrs on to conduct trials are not
following laid down procedures, =s common law rules of

evidence are an ares zlien to them.

one cannot help but wonder howsver whether intentional

misinterpretation of the law is not, in some casss, ons of



the causes of a Tot of injustices besing perpestuated by the

Defence Force by those given powsrs to dispense justice.
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CHAPTER 4

FAILINGS

The two major failings of the Zambia Defence Force lsgal system
are the lack of qualified lTawyers =nd ths absences of a
comprehensive Codified Evidence Act. Allied to thess s

the existence of s DPefance Act that 1s urgsntly in need of review
and the 1nability to centrally superviss military courts 1n view
of an establishment that doss not presentliy allow the exsrcise of

such control.

In order te rid the system of factors that inhibit ths fair and
equitable disposal of cases & number of areas will nsed to be

addressed.

LODIFICATION

Ignorance of the rules of evidence by triers of military offences
has in a Tot of cases had an adverss sffect on the outcome of such
cases. The Dafence Act doss not offer an guidance 1n this area
and the fact that military law training 1s not comprehsnsive tends

to place an accused person at & disadvantage from the outset.

We have observed that in other jurisdictions thers exists Evidencs
Acts and other regulations that help regulates military trials and

ensure fairness in the disposal of casss.
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Civil courts in Zambia obssrve rules of 1ce during trial

{0

v

S1v

i1

to the that fact judges and magistrates undsrgo comprehei

Tegal training. The same cannot be said of triers of military

offences howsver.

There is urgent need therefors to cod of svidence 1n

w

fy the rule

mat g

comprehensive form in order to reguiate the conduct of military
courts. The codified rules could either be introducsd =35 an

addendum to the Dsfesncs Act, or ssparately.

COURT-MARTIAL APPEAL COURT

The present military legal system doss not offsr any urgent means
of redress arising from 3 conviction and sentences by =
Court-Martial. An appelliant has tc rely on the Supreme Court of
Zambia, a court already burdened to capacity by other appeals from
the lTower courts of law.

The sver present possibility that an accussd may not have received

equitable justice from a Court-Martial highlights thes urgsent nsed

for = special court te hear any appsal as expeditiously =s 1s

practically possible.

There should thersefore bes included in the hisrarchy of the Defence

{1}

Force legal system a Court Martial Appeal Court. The court should

have appelliate jurisdiction teo hsar and
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detsrmine appeals from Court-Martial and should consist of judgss

from the High Court of Zambisz.

The court may not be & standing one but should only be convened as

and when required.

An appellant should furthsr be z2ble to take lesve to appeal to the
Supreme Court of Zambia wheres his appeal before thes Court Martial

Appeal Court fTail

21

CENTRALISED SUPERVISION

On=

- w1

Pecisions by military courts are not bassd on prescadent

w

court may give a very light sentsnce tor which anothsr, ruling on
a case of exactly thes sams mesrits, may 1mpose a very ssvers

inly

m

punishment. The decision on what punishment to imposs i1z m
based on the subjective reasoning of the trier of thes cass and

precedent has no "sesat" at =11.

This has tended to cast a very nsgative light on military courts
and rightly, gquestions have bsen raised on tha nsutrality of the

system.

It 1s our considered opinion that ths sntire Tsgzal system should
be brought under one umbrslla and centrally controlled, unlike the

case 1s at present.
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Trained counsel should monitor the conduct of trizals from Ministry
of pefence and the departmsnt should further zllow for deployment
of trainsd lawyers down to formation level. Couns=1 should b=

directly answerable to Ministry of Defsnce on matters r=latad to

als, in order to avoid the incidence of intimidation by

=

tr

mmediate Commandars.

et ¢

Any awards by military courts would then be reviswsed by such

trained Legal Counsel.

Courts-Martial could further be convensd by the Judge Advocates's
office in order to avoid giving thes task to Unit Commanders who

may have an interest to serve 1n ths matter.

AMENDMENTS

The pefsnce Act came intoe being on 18 September 1964 and there has

been very 1ittle review dones to 1t since thsn.

Some provisions that may have bsen suitable several years ago can

no longer be viewed =s reasonabl nd suitable for present day

o
fu

needs. Detailed review as suggestad sbove should be mads to the

Act to cover arsas that have been coverad 1n preceding chapters.

Generally, courts must be presided over by trained officers to

make it possible to incorporats much of the gensral law



into military Taw.
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