CHAPT' R 5

LCONQHIC DTVLLOFMENT THRCUGH THL NATICNALIZATION OF POR“ICGNe

CUNED PRCVERTY: UG.NDA AND TANZANIAS

UGANDA's

The measures carried out by the military government under
General Idi amin in Uganda to indigenize the economy were, how-
every, a continuation of the earlier efforts initiated by the
civilian regime under Dr. Milton Obote. The stated socialist
policy of the civilian government was called by the name of the
'"Move to the Left" strategy. It might be pointed out here that
the military government of Amin was completely unfettered by
any constitutional restraints in its endeavour to bring about
the localization of the eéconomy; while, on the other hand, Dr,
Obote's government had to start from the point of restructuring
the inherited legal framework which was not al&ays facilitative
in the implementation of the much needed economic Programmes
along socialist lines. The purpose of this section of the paper
is therefore, to trace the history of economic nationalism in
Uganda in the context of the kind of legal problems encountered
in that part of Commonwealth Africe, and also to show how the
constitutional protection of private property rizhts in the

Uganda independence Constitution was altered to permit the acquie
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sition of property by the state under more realistic conditions,

The genesis of economic nationalism in a clearly articulated

form is probably traceable to the adoption of 'The Common Man's
Charter' by the Annual Delegates' Conference of the ruling
Uganda ?eople's Congress, as the broad and basic policy of the
Party and Government., This document, the Common Man's Charter,
was adopted "for the realization of the real meaning of indepee
ndence, namely, that the resources of the country, material and
human, be exploited for the benefit of all the reople of Uganda
in accordance with the principles qf socialigm.1 what the Party
affirmed therefore, was a fundamental belief that economic power
in Uganda should be vested in the majérity of the people and not
in the minority, most of whom were aliens at that times It was
in consequence of this that the charter stated that ""the guiding
principle will be that the means of production ang distribution
must be in the hands of the people as g whole'", and that the
"fulfilment of this Principle may involve nationalization of the
enterprises privately owned."2 The Annual Delegates! Conference
of UsPuCs directed the governmwent to work towards the objective
of, whenever it is desirable in the interests of the people,
nationalizing any or all privately owned enterprises, mailo and
freehold land amd all productive assets of property, at anmy

time, for the benefit of the peo;@le.3
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Zuty 'the move to the leftt strategy, es stipulated in the Char-
ter, could not easily be realized because, as was the case
elsewhere in Commonweslth iAfrica, the independence Constitution
written for Uganda in 1962 and also ite Republican Constitution
of 1967, contained provisions entrenching the protection of
private property rights. The provisions in question are the
tame requirement about "prompt payment of adequate compensg=-
tion."h Naturally, the first task in the direction of 'the

move to the left', was for the government to use its legislative
power to remove the constitutional obstacle posed to the realie
zation of the nationalization stipulation ip the Charter, This
was duly done in 1970 by the enactment of the Constitution
(First Amendment) Acty, 1970. The Amendment Act deleted the
reference in the constitution to "prompt" and "adequate" compe~
nsation, and thereafter the obligation was only "the payment of
reasonable compensation", The amendment came into force on the
18t day of January, 1970 and five months later an act was passed
to provide for acquisition of shares by the government or other
public bodies in companies incorporated under the companies Act.
The Companies (Government and Public Bodies Participation) Act,
enacted that; "As from the close of business on the 30th day of
April, 1970, the Government, or other publie body declared by
the Minister as such for the purposes of this aAct by statutory
instrument shall be deemed to have acquired such number of

shares, not exceeding 60 per cent of each class of shares issueq,
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and shall, after the cominz into force of this Act, acquire 60
per cent of any shares which may be issued by the companies
specified in schedule 1 to this Act".5 The schedule under
reference in the Act listcd 84 companies with issued share
capital which were affected by virtue of the coming into opera-
tion of the Act, Moreover, the Minister was empowered by the
Act to amend schedule 1 by statutory order to add to, or sube
tract from, the list of the affected companies. It was further
provided that until such time as nominees of the government or
other publi§ body were appointed to the Board of Directors of
every affected company, such company was prohibited, on penalty
cf fine, to do any of the matters which were specified in sche-
dule 2 to the Act, Thus a Company to which the Act applied was
forbidden to dismiss or engage staff, sell its assets including
stocks and shares, declare dividends, take on new liabilities,
issue new shares, change its assets, change the salaries op
terms of employment of staff, including terminal benefits,
cancel or allow to lapse existing insurance policies, go into
voluntary liquidation or otherwise stop business, appoint new
directors or in any way vary the conditions, terms of service
or remuner=stion payable to its directors. The obvious inte-
ntion of the government in writing these provisions in the act
wage to check on the anticipated possibility that some of the
affected companies may engage in activities likely to frustrate

government efforts to introduce a national component in the
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economy,

As regards compensation to be vaid to the former owners of the
shares acquired, the Ugandan traditional afproach of assessing
this, which has been referred to elsewhere in this paper, obtaie=
ned. The responsible minister was to appoint a number of
valuers to determine the values of the shares acquired; and
payment for such shares acquired was to be made on the basis

of the valuation made by the valuers. As in Zambia and Tanza~
nia, the Ugandan Act specifically provided that the government
was to pay for the shares so acquired from the profits received
from the company but in Uganda this was to be effected within a
statutory period of time not exceedihg fifteen years, And, any
shareholder aggrieved by the determination of the value of his
property by the valuers has a right of appeal, first to a tri-
bunal appointed by the Minister under the Act, and from there to
the High Court. It is significant, perhaps, to mention here
that as far as valuation of the amount of compensation of the
acquired property is concerned, the minister Plays a very majop
role which may sometimes operate to the detriment of the former
owner, Under the Companies‘(Government and Public Bodies
Participation) Act, for example, the minister may make regula-
tions providing for procedure for the valuation of shares, and
may also make the same to provide for membership of the tribue

nal in hearing appeals under the Acte It is not without subse
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interest in the mattsr to srevall over and aLove tioft of an
individual owner wio is lefs completely unre.resented in the
veluation process of his progerty. Through the ministor's
statutory power to appoint valuers and also members of the
appellate tribunal, slus his Fower to lay down the regulations
providing for urocedure for the valuation of shares, political
considerations can predominate in the whole exercise co as to
stultify the owner's entitlement to compensation. Un the other
hand, the owner's right of appeal to the High Court ic at least

a relief in the sence that any assessment based on extraneous

%

considerations and which operates unfairly to the former owner

Can, hopefully, be checked,.

t the came time the Companies (Government and rublic “odies
"articipation) ict provided for a complete nationalization of
the import and export trade. After the 6th day of Nay, 1970,
no person other tian the government or other public body was
authorized to engage 1a import and export business; and any
licence granted to anybody under any provision of any written
law which was in force immedisately before the appoint.d dnte
of £th ilay, 1970 was forthwith cancelled - but witihout sre ju-
dice to goous already in transite. The axport wad Import
‘Cfpar«tion6 exerciced the sole right in the count Yy On Dee

Lald of the sovernuent, to inport and export goods of gpy claus
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Or vescri g tiovn lor tae rurposes of trade. [ne Lorgorution is
empowered, Ior the purposes of carrying out its export and
import businecs, to acquire compulsorily any of the Premices,
fixtures, fittings orp any ancillary equipment used by the
foruwer importer or exporter in the course of his business. Any
such former importer or exporter whose property has been sube
jected to compulsory acquisition effected under the authority
of the act has g statutory entitlement to compensation from the
corporaticn. The compemsation is assessed on the basis of a
valuation made by the valuers appointed in accordance with the
provisions of the Companies (Government and‘?ublic Bodies
Farticipation) Acty, 1970 which has already been discussed, It
is an offence, under the Export and Import Corporation Act,
1970, punishable by fiha. to refuse to give or in any way to
obstruct the corporation from taking of any premises, fixtures,

fittings or ancillary equipment,

In 1969, Botswana also Joined Zambia and Uganda by the felt
reed to adjust the constitution to permit the objectives of
economic development to be implemented. The Constitution
(iwendment angd supplementary Provisions) Act, 1969 allowed the
goverument of Botswana to compulsorily acQuire property if the
Purpose of the act of acquisition is to secure the develowment
or utilization of the property for a purnose beneficial to the

communitye. The actual compelling motive behind the governmentts
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intenption in rassing the amenduent was the need for tie CRploie
tation, on a commercial basis, of the mineral deposits in
sotsowana, and the obvious nececszity of havihg the mineraliza=-
tion of the country under the control of the state. For this
reasonr the amendment went beyond the existing provisions which
yermitted compulsory acouisition if it is necessary or expedient
in order to secure the development or utilization of Property
for a purpose beneficiml to the community ~ now the amendment
specifically extended the authority of compulsory acquisition
to the development or utilization of the mineral resources of
Potswanae In the second place the amendment‘enacted that the
stipulation about "prompt payment of adequate compensatiopn"
"shall be deemed to be satisfied in relation to any law applie
cable to the taking of possession of minerals or the acquisie-
tion of rights to minerals if that law makes provision for the

payment at reasonable intervals of adequate compensation',

TaN/ W KIne

In discussing the casc of Tanzania with respect to the imple-
mentation of socimlist policies, it is significant to note at
the outset that that country has had no bill of rightee. as

the rresidential Commission on the Lstablishment of g Une=i'srty
~tute argued: ",,, decisions concerning the extent to which

individual rights muct give way to the wider considerations of
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CLnL LLCL0clE Lrd Lot ST operly judicial J
woe celitical decisicns ve.k t.ien Ly the political leadcers
rczr.onsible to the electcrate.“? Uninhibited b, 4 bill of

ri hts, Tanzania hag been able to Carry through extensive DL G-
cramres of nationalizatiog = indeed Tanzania has probakLly
cxcelled most of the ¢ountries in Commonwealth Africa in the
rractice of sociulism especially'with respect to the inyleme-

ntation of 'public ownership' programmes and also to the

elimination of social ineguality.

Jhe dramatic starting point in Tanzania's revoluticnury chau_es
in the econonic structure on a dynamic sociglist Erograoume of
development is to be traced to the adoption of the famous LTUe
sha Leeclarution in February, 1967 at a mecting o the Teliellels

tional “xecutive Committee. The brogd points of the Declara-
tion included - a national policy of socialism and selferelisn-
nce, Tanu as g party of reasants and workers, economiec develop~-
ment to be bazed on agriculture rather than on foreign - Suppor-
ted industry, stricter rules for the behavicur of leaders. For
the purposes of tnig discussion, however, the critical parg-

graphs weres

The way to build angd maintain socialism is to ensure
that the major means of production are under the

centrol and ownership of the Teacants and the workers
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theuselves turough tneir Governaent anu tacir co-
operativecs, It is necessary to ensure that the

rulin;, party is a Farty of ieasants ond Zorkers,

the pDeclaration then enunmerates what the "major means of DO

duction" smres

esssethe land; forests; minerals; water; oil and
electricity; news mediaj communications; banks,
insurance, import and export trade, wholesale trade;
iron and steel, machine tool, arms, motor-car, cement,
fertilizer, and textile industries;‘and any big face
tory on which a large section of the people denend
for their living, or which provides essential COmMpo=-
nents of other industries; large plantations and
especially those which provide raw materials esse-

ntial to important industries.8

The Party's call on the government to implement the socialis
policies enunciated at Arusha was immediately answered in a
very dramatic manner. Within 8 week, the commercial banks were
nationalized, about a dozen importing and exporting: firms, and
eight milling firms with associated food manufacturing intee
rests were also notionalized; in the area of insurance, the

i aticral Insurance Corporation (NeI.C.) was brought wholly

ivto public ownerghip by the acquisition of the minority holding
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ance com.anicse  fnd, althou b the industrial concerns were
net netionalized, provision iz nade under the Industrial
“hares (Acquisition) Acty 1957, enabling the minister to acquie
re ; majority shareholding, not exceeding 60 per centy in the
eipght scheduled industrial concerns. Beyond this the HOVern-
ment had stated that it had no further rlans for naticonaliza-
tion and by this the Government hoped that within the non-
nationalized fields frivate investment would still be oncoura-
¢2d and welcome. Uresident Nyerere has stresseq that Tanzania
has not renounced its interest in receiving‘foraign capital
and private invostment. In this regard he has written of the

effect of the nationalization measures in 1967:

"Does this imply that Tanzania is no longer interested
in receiving capital aid from abroad, or in receiving
private investment - either foreign or localy It
should be obvious that it does not mean thate e

have firmly rejected the proposition that without
foreign aid we cannot develop., e shall not deypend

On overseas aid to the extent of bending our politi-
cal, eccnomic, or social policies in the hope of
getting it. 3ut we shall try to set it in order

that we may hasten our economic progress, and that it

nay act as a catalyst to our own effort. viuilarly
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with private enterprise. We have rejected the
domination of private enterprise; but we shall
continue to welcome private invesztment in all
those areas not reserved for Government in the

Arusha Declaration".9

And to reassure potential private investors to their future

in Tanzania, industry was divided into three categories.1o

(1) Industries restricted to Goverament ownership: major grain

milling establishments and arms industry;

(2) State-controlled industries: major means of pProduction

as enumerated at A rushaj;
(3) Other enterprises = gll those not covered by (1) and (2)

By this categorization it was hoped that a potential investor
will know that there are certain industries or commercial
activities reserved for GOVepnment; and secondly that there are
thOSe»industries and commercial concerns in which Government
will insist on haviné a majority share, Thirdly, the potential

investor will know that in all other fields his investment will

be welcomed.11

To impls~ent the A rusha Declaratioa, a total of five aActs
were hurriedly passed in the National Assembly in February,

1967. These were: the National Bank of Commerce (istablishment
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and Vestiug of Assets and Liabilities) ict, 1967; the State
Trading Corpor-ticn (“steblishment and Vesting of Interests)
Act, 1957; the Matiocnal Agricultural Products Board (Vesting
of Interects) sict, 1967; the Insurance (Vesting of Interests
and Regulstion) Act, 1967; and the Industrial Shares (Acquisi-
tion) Act, 1967. All these Acts provide for "full and fairv
compensation in respect of the property rights expropriated
thereunder. The Act affecting the Banks, for example, enacted

that:

"The United Republic shall pay full and fair compensa-
tion in respeci of the net value of the asscets tzken
over ¢.. after taking into account the liabilities

also taken over."12

But in all the five nationalization legislation no provision
is made as to how the compensation is to be determined and

by whome What is specified in this respect is that in every
case, once the amount of compensation hes been determined, the
Minister of Finance is to issue a certificate setting out this
amount which will become a charge on and be payable out of the

Consolidated Fund;

"provided that the said amount of compensation shall
be payable in such manner ang in such instalments as

the minister, after consultation with the person
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entitled, zhall determine,"

It should be pointud out here that the determination of the
minister is that compensation money, eatimaéed in 1968 to be in
the region of £11.5 million, and reprecenting 20 per cent of the
total Central government and parastatal debt, was to be treated
as & loan (at 7-7J per cent interest) to the gevernment. ©F
critical importance to the instant inquiry however, is this
question: supposing agreement as to the amount of compensation
cannot be feached between the government and the former owners,
what is the procedure to determine compensaticn? In such an
event it is probably "... considered that unéer the legislation
as it now stands the government have assumed an obligation to
pay compensation which in the last resort would be ascertaina-
ble in the Tanzanian High Court (aad. on appeal, to the Kast
African Court of Appel)."1# And, from the nature of the provie
sions in the naticnalization legislation, it is easy to imply
that in default of agreement, the government cannot refuse to
Pay any compensation at all, nor can it unilaterally fix a sum
which the former owners considered inadequate; and that‘if any
of these events occurred recourse to a judicial assessment is

availatle to the former owner of the assets expropriated,

As a result of the nationalizations carried out in 1957, two

new public corporatiocns were established, namely, the :tate
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Trading Corporation (54T+C.), and the National Bank of Commerce
(NeBeCe)e In addition to this, two existing Corporations = the
National Agriculture Products Board (Ne£ePuBs), and the National
Insurance Corporation (NeI«C.) were entrusted with increased
statutory functions. The statutory functions of the State Trading
Corporation are specifically stated in the Act, namely, to conduct
the business of importers, exporters, wholesale dealers and retajie
lers of such merchandise as its Board may from time to time decide,
The 5,T.Ce is to "conduct its business in an efficient manner and
in accordance with the best merchantile."15 The necessary import
of this provision is that the corporation shall operate, and shall
be judged, by commercial standardse On the other hand, the Natio=
nal Bank of Commerce took over all the banking business in all of
the nine commercial banks in the countryl6 = including the banking
businesses managed by the three big international banks of Bare
clays De.C.C., Standard, and National and Grindlays - who between
them accounted for approximately 80 per cent of banking business

in Tanzania, and indeed in rast Africa as a whole. The statutory
functions of the National Bank of Commerce is to conduct a natio-
nal banking business,17 and to fulfil this responsibility without
discrimination, except on grounds as are appropriate in the normal
and proper course of bahking business. What this statement amounts
to is that "the banking services provided shall be in no way diffe-
rent from those provided by private banksg.! Further, it is a

statutory provision tnat the Ne.B.C. must maintain the normal bane
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ker's duty of confidence regarding its customers' affairs.l6
Coming to the Nu.A.P.B., its functions include the manufacturing
and processing of agricultural products, and also, controlling
production and marketing of agricultural products., The Board of
the corporation is also charged with the responsibility of maine
taining the balance between the interes@s of the growers of the
agricultural crops and the interests of the customers. In the

case of the compulsory acquisition of up to 60 per cent majority
shareholding in the eight industrial companies,19 the plain inten-
tion of the Tanzania government was "to vest the shares so0 acquired
in the National Development Corporation (N.D.C.) so that the compa=
nies will join the rapidly growing portfolio of the NeD.C. and
strengthen its industrial holding."20 In the insurance arca, the
National Insurance Corporation, as we have seen, took over the
entire insurance business in the country with a provision for the -
punishment of the violation of such monopoly.21 The N.I.C. had
been actually in existence even before the 1967 Act came into
effect and was set up as a joint venture in 1§63/64 as a limited
liability company in which the government's equity participatiom
was 51 per cent, while the 49 per cent shareholding was allocated
to the private insurance interests. Under the Insurance (vesting
of Interests and Regul@tion) Act, of 1967, the Corporztion acquired
the duty of providing adequate and proper insurance services and
facilities throughout Tanganyika, and to have the monoroly of all

new insurance business transacted in the country (life insurance
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from 12th February 19€7; general insurance from 1st Janunary,

1968),22

The object of causing the above changes in the institutional
structure of the national economy is amply summarized by Profe-

ssor Ann Seidman. She has written:

"The primary initial consequences of the Arusha Decla-
ration was the implementation of measures to strengthen
the institutional structure so that the plans once
formulated would be effectively implemented, In partie=
cular the Government initiated measures to increase
Government control of what have in Tanzania become termed
""the commanding heights:" the commercial banks and fina-
ncial institutions; export-import and internal trade;

-
and the hasic :Lmiusx‘.r;;'."L3

In her summary of the effect of the take-over measures, Professor

Ann Seidman has added that:

"Through its control of the commercial banks the Govern-
ment sought to direct the volume and kind of credit in

a way which would eénsure the agricultural and industrial
growth required to achieve economic reconstruction,
Through the State Trading Corporation, it hoped to attain

a sufficient degree of national control of export-import

and internal wholesale trade to direct the pattern of
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trade to contribute more effectively to restruc-
turing the national eéconomy. By acquiring a majority
share of ownership of several of the largest private
industrial firms in the country through the Wational
Develovment Corporation, the Government sought to
ensure the implementation of an industrialization
programme directed to increasing productivity through-

2k

out the economy,"
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CHATT R 63

1, BACKGRCOUND

The phenomenon of social inequality came to be firmly entrenched
in emergent African states in exactly the same way as did alien
economic domination = both being the products of colonialism and
practices of capitalism. It is often claimed with ample evide=
nce that the capitalist penetration of the colonial economies
had the effect of transforming the form of social organization
characteristic of pre-colonial Africa. DPre=-colonial Africa was
essentially classless except for the chiefs and members of the
‘royal' femily who were often regarded as belonging to an upper
class of individuals. Moreover, the subsistence economy pre=-
valent in traditional Africa was conducive to the retention of

a classless societal structure because everybody lived at much
the same level, with no industries or other large-scale methods
of production. Almost every member of the pre-colonial African
society lived and worked in the traditional agrarian economy,
using age-old simple productive techniques and implements,
Modern methods of production based on specialization and exe

change were unknown and there were therefore, no such relations
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as owner of a 'factory', and 'worker' in the factory; employer
and employee; etce The coning of colonialism in Africa des-
troyed this type of social orgznization, and with it intrcdu-
ced a steady stream of impmigrants in search of better oprortue-
nities. The economic roles played by these alien minorities were
varied and have evolved over time, but in the earlier phases of
the settlement the dominant roles were those of bureaucrats,
wissionaries, small-scale retail traders, workers on large-
scale plantations, workers in the mines, bankers, insurance
businessmen, etcs These Lurovean immigrants were thus grafted
into the modern sectors of the economy and fhus enjoyed a monoe-
poly of all the decent facilities that a modern state provided.
In every town there were wuropeans enjoying in plain view vastly
superior standards of living, housing, educaticnal and medical
care. These very small minority had the best paid Jobs in the
mines and the railways, worked the most prosperous farms and
owned nearly all the financial wealth. They also held almost

every senior position in the civil service,

With the end of the imperial era, rapid advances came to the
Africans who replaced Luropeans as government ministers, church
ministers, parliamentarians, Jjudges, top civil servants, direc=
tors of departments, chairmen and general managers of public
corporations, etc. In practically every individual aspect of

the national sphere of activity, Africans had made inroads as
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high salaried officers = in the mines, in the University, in
private international companies, etCc. Across lew Africa,
invariably the critical veriable that identifies almost all

the members of this higheincome 4African group is education. as
far back as 1968, that is after only four years of Zambia's
independence, President Kaunda detected and warned of the
emergence of social classes in view of the serious rifts the
fabric of the Zambian society was undergoinge. In a speech aﬁ
the Univercity of Zambia 0ld Campus on the occasion of the
International Literacy Day, Dr. Kaunda salid that; YAlready, as
a result of the differences in our educational accomplishments,
one can see the beginning of a class consciousness.... Zambia
is in a situation whereby the educated had become "haves" and
the illiterates the "have nots." In the najority of cases, the
cducated members of our society also happen to bLe the junior
members, and through the good fortune of having the advantage of
4 sound ecducution these young men and women are daily thrust
into responsibvle public positicns and offices of trust".l Four
year later, in 1972 in an address to the National Council of
the ruling United Mational Independence Party, the I'recident
again expressed the ‘ear that Y",ieeeeees 1In & country where
there wre wide disparities in education this wculd he an invie
tation to 'the luw of the Jungle' in vhich *he etrong siey upen

the weaks It will fuickly lead to the rich expleiting the poor,
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it will lead to inequality and thus destroy the very founda=
tion of this nations... Our duty as leaders is to work so

hard to create conditions under which all men and women are
able to get access to all available opportunities, to make
self=improvement and prosperity possible and practicable".2

Let it be pointed out here that nearly every African leader has,
with concrete grounds, been concerned with the educational
factor as being responsible, in a big way, for inducing a sta=

tus~oriented feeling and attitude.

Now, the case of the African leaders in the above matter is a
strong one in view of the fact that the posteindependence mobi=
lity of the indigenous population into progressive economic
positions has not covered the whole population. Consequently
wealth has not been evenly distrivuted among the population of
emergent states; it has so far been concentrated in few hands -
the politicians, top civil servents, the company directors,
etc. In the private sector, which has expanded since, employe=
ment opportunities as well as new avenues for the acquisition
of wealth by indigenous businessmen has only been enjoyed by
few individuals in such capacities as contractors industriae
lists, transporters and traders., At this stage it is probably
appropriate to mention the fact that the colonially inherited
legal order expressly did encourage, and indeed permitted,

anyone to aim at capitalistic ends. The rules relating to real
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property, for examrle, favoured the emerpgence of a landlord
class; it also permitted anyone to enter the market to acquire
income~producing real property. The inherited capitalist laws
never discouraged anybody to depend exclusively on salary, but
instead permitted him to explore any means by which he could
become rich., One can thus assert, in more gemeral terms, thot
it was the inherited law that in fact structured econonmic
opportunities for political elites and others to use their
influence and power to become exploiters, They are aided enor-
mously by the existence in the legal order of vast number of
discretionary powers which, because of the nature of these
powers, enable them to shower economic advantages on favoured
individuals., These favours are usually extended to political
elites by the old school mates, relatives, or friends who have
the necessary discretionary powers. The existence of these
conditions in emerpgent nations have usually generated situations

of corruption, nepotism and abuse of responsibility.

Now, while the standard of life of the above named class of
individuals was rapidly improving since independence, the real
income of the ordinary clerk, artisan or peasant farmer, and
consequently his standard of living has ever remained subs-
tantially as before. In the circumstances, VWraith and Simpe-
kins have detected the emergence of four social classes,

"The huze mass of family farmers, living like the snglish
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peasant of the middle centuries, illiterate, superstitious,
handling very little money, their world bounded by the family
or clan; wage=earners and urban proletariat, living like their
counterpart in nineteenth century Britain, semi-literate.
underpaid, badly housed, but beginning to understand their
rights and to feel their power; the growing middle class of
traders, teachers and officials, whose styles and standard of
living approximate to those of the privileged class of the
twentieth century; and the top professional and businessmen,
whose material and often professional standard equal or exceed
those of the western world."3 There quickly developed, there=
fore, social inequality immediately after independence in most,
if not all, of the african statese It is this inequity and an
uneveness in the sharing of national resources among the people
of new African nations that has generated a genuine disquiet
among African leaders. For the application of African socia=-
lism, to which every African leader is in some way, in support,
involves suppression of the phenomenon of social inequality
because it implies unequal distribution of the nation's wealth,
and also encourages the exploitation of one class of the popue
lation by another. It needs to be stressed here that social
equality is overtly an entrenched component of African Sociae
lism and one of the goals of socialism is social justice which
means, as President Sengor of Seneral has written "just dis-

tribution of the fruits of production among the producer ...."L+



Hence African leaders have imposed upon themselves the duty of
ensuring equal opportunities to all of their citizens and a

total elimination of any traces or manifestations in any form
of inequities. Again President Kaunda stated the case admira=

bly when he said thats

"eseeo In our society we must accept in true spirit that we are
all equal human beings; we must reject classes which are glo=~
rified and sanctified in sone societies. We must work for
equal opportunity for all in various spheres of life. We
Africans are traditionally communalists an§ mutual aid sociew
tiess We always have had builtein social mechanisms to make
egalitarianism a more practical way-of life. We must continue
to create conditions under which people can live a full 1life,
a decent life, a life of their own choice by which they can
enhance their personal worth contributing to the greater
happiness of the whole societysss Zambia must firmly move in
the direction of egalit:rianism and attain the highest possie
ble degree of economic and social democracy in order to maxie

mise social Justice."5

In these circumstances one sees an immediately relevant queS=
tion that merits investigation. The questi;n in point can bve
put this way: What legal devices have the emergent African
states instituted in an effort to attain *social democracy!

and hence the maximization of social Justice? @fforts intended
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to bring to the masses a rise in their own real income and thus
enhance their standard of living require a somewhat drastic
re=-distribution of income and the diversification of the aconony.
The existing legal institutions handed down by the former coloe
nial power have to he changed in order to take account of, ahd
facilitate, the implementation of programmes designed for an
equitable distribution of wealth. Naturally, the realization
of these ideals, namely the socialization of national assets,
may involve interference with individual rights. Nwabueze

has detected three classes of right which have particularly
been affected, viz. "the right of workers to strike, the right
of property, and frecedom of enterprise."6 Here, however, we
shall be concerned with an examination of how efforts to attach
a social function to property has affected the right of the
same in Commonwcalth Africa. As has been noted elsewhere,
among countries in Commonwealth Africa that have been active
and in the forefront in the process of the socialization of

law aimed at the elimination of social inequality, Tanzania,
followed by “ambia could be mentioned. The Interim constitu-
tion of Tanzania affirms in the preamble that it is the duty

of the government to "conduct the affairs of the state so that
its resources are nreserved, develoned and enjoyed for the
benefit of its citizens a3z a whole and so as to Prevent the

exploitation of one man Yy another."7 This stipulation in the
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Tanzanian Constitution squarely comnares well with President
Kaunda's directives to the National Commission on the %stablishment
of a One-Party Participatory Democracys, The Tresident had instruc-
ted the Commission to approach the task on the basis that "Zambia
is permanently opposzed to exploitation of man by man and the people
of Zambia will persist relentlessly in their struggle for selfe
reliance and the establishment of protective measures against
possible exploitation by foreign and local economic interests. The
people of Jambia will continue to fight against the establishment
of economic, social, political and cultural classes in order Lo
guarantee the equality of all human beings in a humanist society."8
And indeed Zambia's One-Party state constitution which came in
operation in 1973 reiterated these directives in the preamble which,
interestingly enough, has reproduced the exact wording of the stipu-
lations in the Tanzania's Interim Constitution calling upon the
state to conduct its affairs in a manner that would benefit the
citizens as a whole and so as to prevent the exrloitation of man by
mane This parallelism of the Tanzanian and Zambiszn approach to the
elimination of social inequality allows for a comparative study of
the two situations. Here, it is therefore proposed, to investigate
the subject of how the need to induce social equality has affected
the absolute and exclusive enjoyment of property rights by indivi-
duals in the two countries mentioned, Two legul institutions or
devices have been adopted in Tanzania and Zambia to alleviate the

problem of inequality in the distribution and enjoyment of wealth:
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These are, the 'Leadership? Code, and the naticnalization of land.

2e¢ THL LuADERSHIP CODU AL AN INSTRUMBNT OF  INDUCING SUCTAL SCUALITY,

It was Karl Marx who firstly articulated a theory which revolved

on the proposition that there exists an alliance between political
and economic elites in more broader terms., He argued that such an
alliance was inherently dangerous in a socialist state. This is so
because the political elites who have at their disposal the instru-
ments of law and state do make political decisions favourable to
their economic positions. According to Marx and his disciples,

the state and law arose as engines of compuision to protect the
class of property owners against the property-less class. The
situation is of cause acute in a society whose institutions are
organized on, and are destined to advance, capitalistic ends,
There, a capitalist class becomes richer and richer, and a prole=
tariat is increasingly condemned to poverty. In the first chapter
we argued that the functions and objectives of the African state,
and its laws, should not be seen through the marxist spectacles. The
African state is committed to the attainment of an egalitarian so=-
ciety by reducing the influences of capitalism as much wus possible.
The law relating to leadership code, and land tenure in some of the
African states Specifically aims at attaining that zoal, nanmely, a
classless society whose members should, prorheticslly, enjoy egua=

lity in their social, eccnoric, and pelitical life., But it must
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be eccepted that this is not an easy objective to accomplisl’ in
emergent African states, the reason bein; that most of tliese
countries inherited typical laissez=-faire capitalism whose values
were already deeply implanted in the minds of most nationalist
leaderss It is not, therefore, surprising that immediately after
the attainment of political independence, political elites resorted
extensively to the practice of capital formation, and the acquisie

tion of property, for themselves and for their families,

Lome African democracies have viewed the above stated developments
as contrary to the socialist principle of *socizl democracy; namely
the desire tc build an egalitarian society based on classless and
equality idealse. Thus practical stebs have been tsken to entrench
these socialist ideals. Cne such step is the introduction of
leadership codes in at least three African states « Ghana, Tanzania

and Zambia,

Groling

‘he idea of a leadership code in Commonwealth ifrica wae first
perceived by the late Iresident Kwame Nkrumahe His efforts to cut
the ties between the Ghanaian political elites and the economic
ruling class, however, were far from successfuls It was in his
famous Dawn Broadcast of &th April, 1961, that Nkrumah directed that
"Any Party liember of Parliament who wishes to be & businessman can

do so but he should give up his seat in Farliamenteees This tendency
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isee to enter into the private sector is working to alienate the
support of the masses and to bring the National Assembly into iso=-
lation."lo In the same speech, Nkrumah then turned on specifically
to members of the Convention People's Party: "I have stated over
and over apain, that members of the Convention eople's Party must
not use their rarty membership or official position for personal
Zain or for tﬁe amassing of wealthe,, In other words, no Minister,
finisterial Secretary or Party Member of Parliament should own a
business or be involved in anyone else's business ... some Carty
members in Parliament ... are tending ... to become a social group
of self~-seekers and careerists...."ll Henceforth it was ruled from

the President's Office that party members should not own:

(a) more than two houses of a combined value of £20,0003
(v) more than two motor cars;
(¢) plots of land (other than those covered by (a) above) with the

total value of £500%2

Strangely enough, Nkrumah's leadership rules did not prohibit

leaders from holding more than one government job, from investuent
generally in the private sector, or restraininé leaders from entering
business, Further, the rules were aimed only at party members; so
that civil servants, chairmen and general managers of public COrpO=
rations, university professors and lecturers, etc were not affected, |
o the extent that this was the case, the Ghanaian leadershiyp code ;

had a narrow resch and left a substantiagl Cross-=section of the TOPU
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capitalist or feudalist tendencies. The successful implee
mentation of socialist Objective depends very much upon the
‘leaders, because socialism is a belief, and it is difficult
for leaders to implement it if they do not believe ity It
was because of the need for 'leaders' and in particular party
leaders to live up to the high ideals of socialism, that the
Declaration lays down ga "l.eadership Code", The Declaration
contains standards for leadership - the leadership regulations
call upon every '"leaders'" to become either a peasant or a
worker, and not, in any way, to he associated with the practie-
ces either of capitalism or feudalism, they forbid "leaders"
from earning more than one salary, hﬁld shares in a company,
hold directorshipe in any privately-owned enterprises, own
houses which he rents to others, The Leadership Resolutions
then concluded with a definition of the term "leader" for the
rurrose at hand: The term comprises the follcwing: ¥embers

of the TaANyD National Executive Committee; Ministers; Members
of Parliament; Seniop officials of organizations affiliated to
TANU3 Senior officials of para=statal organizations; all those
appointed or elected under any clause of the TANU constitution;
councillors; and Civil servants in the Zigh and middle cadres,
In the context, "leader" is taken to include a Man, or a man
and his wife; a woman, or a woman and her husband.13 Theue

provisions were incoruorated inte the Interim Constitution by
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means of a constitutional amendment, and have thus been redu-

ced tc statutory form.14

Indeed beiné adopted by the resclution of g rarty conference,
tie code becomes part of the constitution and rules of the
rarty, binding on party members w.o are within the definition
of a leader as defined. DBut this methed of giving binding
force to the code would have rendered it unenforceable against
leaders whc are not party officials or whose offices are not
dependent uypon party membership. For this reason the Civil
-ervice iegulations were amended to incorperate the code,
thereby making it to affect eivil servants; similarly the
various regulations governing councillors and officers of para=
statal orgenizations were amended to bring them under the code,
Ihe only rcason for enacting an‘amendment to the Interim Conse
titution in 1967 was to add new grounds of disqualification

for candidature of the National Assenbly elections, and also

at the same time to extend the grounds for removing a member

of the National Assembly from his membership of the House,

For the same reason the Local Government (Elections) Act,
1966,15 was amended by the Local Government Laws (Amendment)
Actléof 1968 in order to apply the disqualification to councie
llors in local governments It is important here to mention that
the Local Government (tlections) act, 1966, has since been

repealed and renleced by the newly enacted law=the 7lections
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Act’ 1970017

Thus by way of recapitulation of what has been stated above,

it will be seen that the source of authority of the Tanzanian
Code differs for the four categories of leaders: for the
members of parliament and ministers it is the conztitutiocn,

for public servants the appropriate regulstions for local
government members and staff, the Local Government Act, and for
party officials, the party resolution. Before the Tanzanian
Leadership Code can be compared with its Zambian counterpart it
is proposed to start with giving some background details of the

sambian model,

HAMBLL 3
=kt TR

The Zambian leadership code, like its Tanzanian counterpart, .
is aimed at divorcing power from wealth, tackling the problem
of corruption among politicians and other holders of public
office, and thereby achieving more egalitarianism with the
massess It was first proposed by President Kaunda as early as
1970. The 1970 code, which was never introduced, contained a
number of provisicns largely copied from the Tanzanian code,
and it was aimed at 'party leaders' and senior Public servants
only., These class of people were, for example, forbade fronm
being associated in any way with the practices of capita-

lism and other forms of exploitation; from participating in
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business, either as an individual entrepreneur, as shareholder
or as a director in a company. A leader also was prohibited

to receive more than one income, or to let a house owned by him
whilst in a Government house. The only reason for making the
1970 code to apply exclusively to 'party leaders' and senior
civil servants was that "all these veople handle, in one way

or another, state secrets which they can take advantage of in
pursuit of their own interests at the expense of their fellow
men who are not privileged to know Government policy." Theree
fore, President Kaunda argued that; "For any measures to
succeed in our endeavours to establish a society in which there
is fair distribution of wealth and equal opportunity for all
citizens, we need dedication and commitment to the national
goals by our leaders...."18 This resulted in the establishment
of a committee to study the question and the implementations of
the decisions which the National Council of UNIF had passed
regarding the leadership code. 4As indicated above the 1970732;

never implemented.

In 1972 the question was considered againe In a pamphlet called
'The Nation Is You', which contained the bPresidential addresses
~to, and resolutions of, the National Council of UNIF held at
Mulungushi, Lusaka, from 4th ~ 6th liarchy 1972 = there is a
resolution on the code of behaviour expected of the leaders,

The National Council "resolved that in view of the fact that
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cambla is going through a significant metamorphosis that will
lead to a One=Party State, the Central Committece should at its
earliest convenience lock at the question in order to produce
tangible guidelines of what will be expected of the leaders in
the newe«look Zambia." Further, the resolution stated that "the
guideline so produced should be such that the leaders are not
Placed in a doubtful position whether they themselves and their
followers do not know what they should do or not do."19 Mean=
while, Dr. Kaunda had earlier on spelt out the position of
leaders in suech fields as renting houses, commercial under-
takings in the field of trade, commercial farming etc. It is
at this stage that President Kaunda gave the concept a fairly
comprehensive formulation in that its outlines came to be more
clearly defined. When the National Commission on the Sstablishe
ment of a One=Party State was appointed, its terms of reference
included "the Code of Leadership for Farliamentarians and other
leaders in order to qualify for various positions in which
Supreme power normally vested in the people, is exercised by
them indirectly on behalf of the people"s?® The National Commi-
ssion came out in support of the code. The basic argument

in favour of the code was that it "would eliminate corruption
among leaders, ensure and maintain a hich standard of discie
Pline and portray an unquestionable rectitude as well as a

high sense of duty ang responsibility. Thus their bublic image
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would be protected fron unnecessary attacks and insinuations',
The Commission further recommended that in implementing the
code one of the cardinal principles was that a firm guarantee
of social security measures by the Party and Government for
leaders and their families be undertaken so that they would
have no excuse whatsocever for turning to corruption as a secu=
rity measure., In this respect it will be noticed that in “am=
bia, unlike in Tanzania, one of the motivating factor in intro-
ducing the code was that it was looked upon as g potential
institution of combating corruption among the leaders. And it
was principally becsuce of the widespread practice of corruption
among the Zambian lecadership that the National Commission re-
commended a more long-term social security measures for leaders
and their families, 5imilarly, the Commission also recommended
that the penal code provisions on corruption or misuse of public
funds be amended to include all offices whose holders receive
remuneration or salaries from party or public funds, Ve shall
revert to this latter recommendation in due course; but with
respect to the question of corruption by the Zambian leaders,
one explanation is that in Zambia unlike Tanzania, there are
vast attractions of business and investment opportunities in
the private sector. On the other hand in Tanzania, opportuni-
ties in the private sector have been narrowed sharply in that

expatriate firms have been taken over by varastatal organizations.,
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Thus, when tihe One=Varty State Conztitution was written in
1973, the lcadership code was made a constitutional institue-
tion. At this point it is significant to notice that the Zame
bian approach for giving it legal force is different from the
method adopted in Tanzania. In Zambia it is to take the fornm
of regulations to be made by a Leadership Committee set up
under the constitution = "The Leadership Committee nay by
statutory instrument make regulations applicable to the holders
of specified offices (which regulations are in this constitue
tion referred to as the leadership code)".21 The Committee
constitutionally consists of five members éppointed by the Pre-
sident.22 No formal qualifications: are laid down in the consti-
tution for members of the Committee, but it is interesting

to note that the Committee is remarkably a hizh powered body
whose chairman is the Secretary-General of the “arty, and the
Prime Vinister is the Committee's Yice=Chairman. The other
remaining thrce members are all Central Committece membhers,
083ibly the composition of the Leadership Committee Qeflects
the importance Dr. Xaunda and the “arty attaches to the code,
In exercise of the powers conferred on the Leaderchip Commi-
ttee contained in irticle 32 quoted immediately there above,
the Committee ha=z made = totgl of four statutory instru-

mentse . tututory irstrument Noe 249 of 1973 wus the first

to dintroduce the leadorship codes This was revoked and replaced
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by statutory instrument No0.288 gazetted on 21st Jecenber, 14973,
This was in turn revoked and repléced by instrument fo.47

shich was gazetted on 20th March, 1974, And finally instrument
ilost7 was revoked and replaced by statutory instrument No.108

of 1hth June, 1974, This latter one, that is instrument No.103,
is the current law relating to the requirements of leadership
code of behaviour. It is significant to notice that in all the
revoking statutory instruments, except for instrument No.288,
provision is made to the effect that notwithstanding the revoe
cation, a declaration of compliance validly undertaken under

the relevant revoked instrument by a leader shall be deemed to
be a declaration validly made and has therefore a legal effectf’3
The object is to avoid Subjecting a leader to make a second, or
third, or fourth declarations of compliance, as the case may be,
each time a statutory instrument is revoked and replaced by

another,

The reasons for the postponements of the leadership code and
failure to reach an immediate finality in the drafting of the
leadership regulations seem to be twofold. 1In the first place
the government wanted to give sufficient time to the affected
leaders within whieh to prepare themselves for the changes which
the code was to introduce. 1In the second place the Leadership
Committee appreciated that the regulations in their original

form were incapable of & realistic functioning., There were



- 172 =

numerous loopholes, overt oversipghts, and even opnressive
provisions in the earlier statutory instruments, It was
therefore thought necessary to make modifications and adjuste
ments in the manner of drafting the regulations with the aim
of attaining a more recalistic approach by avoiding some of
the oppressive results which were inevitable if the earlier
versions of the repulations were allowed to stand. Mr., Grey
Zulu, Secretary-General of Ue.N.I.P. and Chairman of the
Leadership Committee explained the reasons for postponement
as followsj "In March, 1974, as a result of the representa-
tions, the Committee (Leadership Committee) decided that an
amended Leadership Code should be introduced with a view to

making the Leadership Code more realistic and effective, The

Leadership Committee had accordingly made modifications in
the regulations that now constitute the Leadership Code. These
were published on June, 14 1974 under statutory instrument

N00108 of 1974" . EL}

(n a closer examination it emerges that statutory Instrument
Lo. 288 of December, 1973 is closely identical both in form
and content with Statutory Instrument Noe 47 of tarch, 1974,
It is quite obvious therefore, that the reason for the
revecation of statutory Instrument No. 268 and it replacernicnt
by Instrument lioe 47, appear to be that by fur the majority of

the "leaders" within the mewning of the code had not comp.lied
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with the code by the deadline of arch 20, 1974 and so the
Leaderchip Committee was forced to extend thoe period of
compliance otherwise it would have meant 'that the recalcitrant
leaders, who had not made their returns under the code, would
have lost their jobs,. According to Statutory Instrument N0
47 leaders were supposed to have complied within three months
of its coming into operation, that is by June 20, of 1974,

fut a week before the statutory grace period of three months,
~tatutory Instrument No. 108 of lkth June, 1974 came into
effect by revoking Instrument No. Lo, According to Instrument
Noe 108 ",., every leader shall, within twelve months after
the coming into operation of this code or taking office or
acquiring property or assets sesy dispose of all such property
or assets to a person other than his spouse or child....”25

In other words every leader must, by virture of the current

law, comply with the code by 14th June, 1975,

The postponements of the code must 2lso in part be explained
by the hypocritical attitude which some of the leaders in the
Party and government adopted. There were outcries voiced by
some leaders, especially political leaders, condemning the
code as a device intended to make leaders 'poor', There was
widespread panic and conflict of interests and orninion among

the entire leadership of the party and government., Most of
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them already owned Lurms, nouses, ilats and houses for rent,
taxicabs, retail/wholesale businesses, and they practically
infiltrated the entire nstional economy in such capacities

as investors, shareholders, partners, creditors, etc. in the
various commercial undertakings., It is therefore understandable
on their part why they have been active behind doors, and
using delaying tactics in the introduction of the code. When
the Chairman of the Leadership Committee, MNr, Grey Zulu, said
that as a result of "representations' the Committce felt it
desirable to make some "modifications' in the provisions of
the code, and also at the sametime to pcstéone it, it seems
obvious that the Committee was simply giving in to the demands
of the high ranking party and government leaders. It is
inconceivable thut an ordinary member of the public who wuc
caught as a lecader by the code, could have any access, and
yossibly make any weight=carrying rerresentutions, to such g
confined body as the Leadership Committee., In any case, the
Committee was not tuking any representations or fecdbacks from
the public on how best to make the code effective; so that it
is u fair guess that the unsual postponements of the code and
the accompanying changes in its contents angd form reflect

the extent to which the leadership interects have been accommo-
datcde But this is not to claim that this wus an overriding

factor berind the Committee's decisions on ;ostponements and
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mouifications of the code. vubstantially, it was because Cf
the existence of notoriously unrealistic and Oppressive
provisions in the earlier regulations that genuinely dictated
Zambia's coue to go through these Progressions. oSome of these

provisions can now be reviewed, .

In the first pluce the definition of "emolument" in all the
earlier three “tatutory Instruments was too wide and practie
cally covered any conceivable benefit one can thiink of: for
it included "any salary, wage, overtime or leave Pay, come-
@ission, fee, bonus, gratuity, benefit, advantage (whether op
not that advantage is capable of being turned into rioney or
money's worth), allowance, pension or gratuity paid, given or
sranted in respect of any employment or office wherever enra-
zed in or held, save any allowance that may be deducted in
the determination of income."26 As is self-evident from the
itews included in the weaning of emolument, it is almost
endless. It is difficult to see any justifiable reason for
rrohibiting a "leader" to be entitled, for example to cains
or adventages derived through his own personal labhour and
initiative., For on what grounds should his rensions, annui-
ties, proceeds from insurance nolicies, or payments in recspect
of the publication of his works, for exa&;le, be withheld?
ome of the items touched upon by the earlicr codes were

matters which constituted vested rights and which, it is the
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recpontibility of a wmodern democratic governucunt to advance

1d protect in the general welfare cf the community. Lambia

is a welfare state whoce guilding ideology is 'humanism',

This means that the government imposes upon itself the duty

to act positively for the well=-being or welfare of the people
@5 & wholej and also to help man fully to realize himself - his
creativity, his dignity and his whole personality. ~Surely it
is not in the s.irit of this duty for the government to deprive
«n individual's entitlement of rewards naturally accruing to
him as a result of his enterprise - €ege publication of his
work, researching, or overtime pay, or benefits due to him

when he retires due to old agés In other words the definition
of 'emolument' in the earlier codes went beyond what the social
ccuality ideals, 'even' in a socialist society, can reasonably
be said to require, Those ideals could still be achieved even
within an atwosvhere where social security measures for 'lea-
ders' are maintained and also their general welfare preserved,
It is this kind of inherently oppressive provisions in the

couve that justificd the necessary changes in the operstive
“tstutory Instrument, Thus the current coge hes narrowed the
scope covered by the meaning of "emolument! and more significae
rtly, it vermits a leader to be entitled to receive, in addie
tion to emoluments ordinarily payable to hip in respect of the

giecified oifice or offices which he holds, "vensions; annuities;s
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wroceeds from insurance policies; d41QW‘UCO“ or henefits (net
being the calary) accruing to him by virtue of the soecified
office or offices which he nholds; payment from educationgl
insitutions in respect of instructional, examining or invigi-
loting services; Pay in respect of the publication of his

works; income accruing to him from any property or assets
situated outride Zambia if he is not a citigzen of‘Zambia;
interest on moneys deposited within Zambia in a bank or building
society; dividends on Government Stock; income derived fron

any land owned or occupied by him in accordance with the provie
“icns of regulation 4(2); rent on any dwelling hcuse let or
sublet by him in accordance with the provisions of regulation
4(3); gains or advantage derived through personal latour on

the lznd owned or occupied by him in accordance with the provi-

tions of thig code.”27

Another unreaglistic aspect of the earlier versions of the code
related to the provision that "a leader shgall not put to his.
personal advantage or to the advantage of any other Person
materially or otherwise any information acquired by him during
his term of office as a leader."28 Here it may be unfair to
blame the Leadership Committee for inserting this provision in
the code. It was actually the National Commission which had

>
recommended it.‘~9 Lven among the commissioners there were

objections raised against the reccmmendation under reference,
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Coummissioners Kasuka hutukwa who sat on the Commission as &
representative of the University of 4ambia, and Commissioner
David Phiri, Director of Angloc American Cérpormtion Limnited
who sat on the Commission in his capacity as a representative
of a private business community, but who is Chairman of the
University's Council, felt very strongly that the spirit
contained in the relevant recommendation will be a prohibition
to the develo;ment of research, knowledge and the search for
truth, They contended that it would be difficult to separate

the complex role of a Lecturer/Researcher.JO

In spite of these representations the recommendation about
'information acquired during term of office' in its ungualified
form stood in the Commission's Report and finally found its way
in the first three leadership regulations drafted by the Leador-
ship Committee. But whatever reasons, if any, the majority of
the members of the National Commission had for refusing to
accommodate the views of Messrs. K. Mutukwa and D. Phiri,
research in all fields of national activities, has a role to
play in relation to economic development esvecially in a deve=-
loping nation which is constantly engaged in using experimental
means in generating reliable knowledge upnon which those involved
in the task of implementing development nrojects are to act,
Further, in a developing nation which is in a hurry for rapid

change, the legislator must know something of the situation he
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wishes to chanpe or rerulates If he attempts to rogulate cere
tain kinds of facts without sufficient knowledge about them,

it is doubtful that he will achieve the désired end. He may in
fact produce undesired by-products. To avoid this, highly
developed research methods in such fields as social sciences,
agricultural sciences, and rural conditions, can be useds. The
implied prohibition of research in the initial codes was theree
fore, to operate against certain facets of econonmie development,
Tappily however, modification has been made in the current cade

which provides that; "Gxcept for authorized scientific, research,

educational, literary or other purvoses of like nature, a leader

shall not use or convert to his use or advantare or to the use

or advantage of any other berson any information acquired by him
in the course of his duties or by virtue of the office or offices
which he holds".31 The position under the current Instrument has
actually put the objectives of the leadership code on the matter
under discussion in its broper perspective, Apparently the
rationale for the "information acquired during the term of officen
provision in the earljer codes is implicit from Dr, Kaunda's
remarks when he was elaborating on the 1970 abortive code to
which reference has already been made., It will be recalled that
the 1970 defined a ""leader" only to include party members and
"senior public servants', Ang the only stated reason for the

application of the 1970 code to these secticn of the porulation
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Was tnat they "handle, in one ¥Ry or anoiianr stite gecrets
which they can take advanta e of in pursuit of their own
interests at the expense of their fellow men Wno afe not
privileged to know Government policy"s It will be seen that

the kind of leader envisaged to convert 'stute Secrets' to his
own use was the one associgted with the making of governument
»olicy or at least one who is strategically in a position to
know about government policy proposals. BRBut when the code
ultimately emerged from the Leadership Comnittee, the concept

of leadership was given a wider meaning so that it Substantially
covered those who were quite distant from éovernment functione=
ries. This being the case, leaders in these extra category,
since they have no access to stats secrets or government policy
oroposals cannot be looked upon as threatening the usagre of
these information in pursuit of their own economic ends, In
other words this provision is only relevant to political elites
and top eivil administrators and it loses meaning if extended
further to affect certain roles of leadership in society like

A

researchers, lecturers ete,

Another noticeable improvement which the current code makes,
but which strangely enough, was not provided for by the earlier
ones, is the fact that although a person may ve holding any of

the specified offices listed in the first schedule of the
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teguloticrs,y e, nevirtieless, must be in receitool an ennu
Eulnry of Loy500 or more. This, however, corrects the ridicue
lous situation in wiich even a sweeper earning an income far
celow the 'subsintence' level is regarded no u 'Leader' wnd

hence not sermitted to pursue extra means of pener ting income

strictly for livelihood.

v IG T ONS CF n LA R UNDLR THS (CURRGNT) CULE,

Verhaps the best approach to adopt in discuscing the current
obligations of a leader under the code is to do it by consi-
dering one obligatory regulation after another as they are

found in the code,

"ith rcspect to Repulations 1 and 2, these are sclf-ex lanatory
cxcept that the definition of a "leader" hac new been chanped,
It i5 now only the holder of the svecified office who is a
lcaders A leader's spouse or child is no longer "a leader"
(as was stipulated for in the earlier codes) unlenss he or she
also holds a specified office in his or her own right, The
constitutional position at present, allows the Leadership
Committee to introduce a code for "holders of specified offie
32

ces”" only so that wives and children cannot constitutionally

e included as leaders as the previous codes purvorted to do.

#lsuy the definition of "land" has been auditl unser the current
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toatut vy Instruient. Toe legal effect oi tris srovision in
the code i tou render the whole code inap,licuuvie to Irustland
.4 Land in the .eserves as defined by the .ambia (itatelund,
apd eserves) Urders, 1947 to 196k, and by the “ambia (.tote-
lond, and xeserves) Crders, 1928 to 1964, ‘e discucs thece
rieces of legislations and their relationship to econcmic
<evelosment in the next chapter; but their relevance in the
instant case is that the code dces not prohibit a leader to

own or occupy land governed under customary lawe. 3But a leader
is prohibited to own more than ten hectares of land in what was
breviously lnown as Crownland = known now as Stateland since
independence. un a serious examination of the facts surrounding
this provision, it transpires that the provision does not tuke
usoanywieres stateland in Zambia comprises cnly 10 of the
country's land — and this is the land lying along the line of
riil which were reserved for whites by the colonial regime. A
leader thercfore can’still possess the Statutory permitteq ten
hectare of land in -tateland, and can, in addition, grab a
'limitless' amount of land in the traditicnal sector without

being in contravention of the code,

Regulation %, on the other hand, provides that g leader is
entitled only to emolument payable to him in respect of the
specified office he holds, As already exulained, he iz not

allowed to receive any other remuneration fron other scurces and
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is noet ernitted to Corbyoon any business, trode or vrofessio,

among the acts prohibited by Regulation 4, ic thut a leacder wilo

T7 .

is a sambian citizen cannot own land outuide TZambia. Te is5 also
not to let his house unless he is transferred from the place
wiere the hou.e is situated when he is allowed to let it on any

agreed terms,

«egulation 5 permits a leader to Calf §y on a business or own und
occupy land and receive emoluments (which he would otheorwise be
prohivited by the Leadership Codelif he elects not to be ralild

# salary in respect of the office he holds. The land he owns
or occupies can then be more than 10 hectares if he chooses to

own and occuuy the came in statelands,

Regulation 6 prohibits a leader when discharging his duties

from askine for or accepting any property or benefit or gifts

of whatever nature for himself or for any other person on
account of anything done or omitted to be done by him. However,
tona fide gifts are rermitted to be received by a leader, It

is said that "this Regulation intends to han the slavery system
used by colonial administrators whére villagers were asked to
donate mealie meal, chickens, eggs, etc to the colonial adminie-
strators".33 W“ell this observation may hold water, but it
should also be understood in relation to what has emer:-c¢d in

tne post-independence Sambia whereby some government officials
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exect oo sifte wlglpe rendering some serviceoo th.t come Uit o p

t clr officore  The cuce of John hulwanda reforred 6 in chapter

o immedictely coues te mind to Justify this alle:wtion. rhe
peovision is also intended to guard againct corruct tendencies
likte [runting citizenshig, bassport, licence, etc. with a hope

Lot the icsuing official will be given sowme kind of secret

menefit,

Pepulation 7 rrchibits abuse of office, As in cese of regula=-
tien 6, (and regulution § underneath), it is aimed to stop
leaders from being corruipts Under this Regulation leaders are
called ujon not to be extraneously influenced, but are requiraod
to use their discretion properly and to avoid being arbitrary

or czsual in making official decisions,

Le huve already commented on Regulation 8 waich prohibits a
leader from using to his personal advantage or to the advantage
¢l any other person information acquired by him during his term
of offices In the present context, it is necessary to mention
tint Regulation 8 also aims at prohibiting peo.le using the
information corruptly for their ,ersonal gain and that is why
ve said above that it is similar to reguluations 4 and 7. gut
it wut also be pointed out, in relation to ierulation § that,
a person can write a better book after the ex;erience e gains

foom 2 sarticulor Jobe ut whut the regpuloticn cine to renedy
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is Luot Lt v weoug for o leuder to reveal secrot informut_on
Jorocne's erconal benefit. It is wrong, for inctence, for a
lender woo knows of the increases on the ;ricez ¢f certain

¢ mrodities to get his wife or servant or iy person to buy
those items in larie quantities so as to €ccu e the effects of
any such measures in the pipeline,

%

dlel PUR UM LIANCS adall THE CBLIGATICNS Uluoo THE CULE

Regulation 9 sets out compliance provisions. It vrovides that
every leader shall submit to the Secretary-General of the Party
a written declaration of g1l the property or assets he owns and
all the liabilities he owes. This should be done within three
months after the coming into force of the code or three months
after taking office, as the case may be. Such declaration must
contain all properties and assets (including cacsh in hand) and
liabilities owed by the leader on the day the leader makes the
declaration., Z#ven if a person qualifies as g leader, he need
not submit any declaration unless his assets or liabilities
amount to K2,000 or more. In other words, assets or liabili~

ties below K2,000 need not be declared,

~nd bty Regsulation 10, every leader is required, within twelve
rontte after the coming into operation of the code or taliing

office or acquiring rroperty or assets, to dis osme of all such
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prorerty ¢r arrets to a wmercen other then Rin soou e or chiso,

This rerulation does net, however aprly to =ry c-ch oon fnnd;
monies derocited in a hank or building socicty; monies invested
in povernment stocks rroceeds of sale of rreterty or ascets;
lend or dwelling house owned or occupied by the leader rercunnt
to the yrrovisions of the code; and lastly, roererty or assets

cutside Zambia owned by a leacer who is not » citizen of Canbvia,

Interestingly enough: & very relevant political development
relating to the compliance with the code has taken place

in the country, President kaunda had suspended a Cabinent

vinister and twe membvers of iarliament from their jobs and the
“arty Vfor failing to comply with the Leadership Code."34 LThe
‘resident exvlained that the "Minister for Korthe ;estern
‘rovince Mr. amock hiri and the two lLembers of arliament, Mr.
Godfrey Laima and Francis Matanda, have bheen susgsended because
t.ey did not declare all their property to the Leadership
~vomnittee." About two weeks before this action was taken the
lcneral-Lecretary of the ~ambia Congress of Trade Union (107T)
charged that (in supvort of an earlier presidentigl appeal)
"leaders! who had not complied with the reguirements of the
code should resign fro . their posts because tl.ey were 'extensie
vely' involved in the exploitation of workers and peacants, Inp

fact the entire labour movements in the country, wiich are affie-

liated to "CTU, came strongly in support of the ur;o %o set rig
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of "lesders' who Lud not submitted their returns to the Leader-

shi Com@ihtoe.ls because of the intensity of this camvairn
©y the union leaders in the country, and fheir threat to stoge
v muse demonstration acainst the recalcitrant 'leaders' I'resie
dent Kaunca appealed to union leaders and the reneral publie
"to Ltop castigating leaders at Party Committee or through the
JretSese If they knew of any leader who had not complied with
the Leadershiyp Code they should follow the right channels“.56
Ihe 'right channels' referred to by the President is contained
in Regulation 11 of the Code which provides that any perscn

who has reason to believe that a leader has‘committed a breach
ol the code or has not adequately complied with any of its
provisions, can complain to the Secretary-General of the Party,
ihe vecretary-General of the Party can then make arrangenments
to huve the matter heard and decided by the tribunal referred
to in article 35 of the Constitution, But if the person in
respect of whom the complaint is made, admits in writing that
he has not complied with the code or that he is in breach of

the code, the procedure to be followed is as provided in Repue

lxtion 13(2) of the Code,

fut even the so-called ‘right channel' also Poses some diffie
culties to go by it. The question is how accessible will the
declar=ticns of aszets and liabilities of lender- be to members

of the subliect? vor One thing the leadership code law does not,
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“nywhere, rrovide for sape merps by which ucnbeirs of the urlie
whio co=.ec. repnuine and founded complaint . o minst leaders who
fave not complied with the code can verify their complaints by
allowing them access to the returns, Moreover, wvhile it is
atpreciat=d that the public could help the /urty and government
to verify the declarations made by leaders, the vrivacy of each
individual has also to be krotected. Protecticn for privacy is
constitutionally puaranteced under the Zambian constitution - as
to how this guarantee should be qualified to tuke into account
rolicies of social equality and economic development zenerally

is not our immediate task here,

But it has been said that if anyone has any suspicion that a
particular leader has made a false declaration, that individual

may apply to the Secretary-General of the Party in writing for

=}

rermission to scrutinize the declaration of the namegq leader,
ziving reasons why he wants to see the document.37 This deci-
sion is, however, an administrative one and does not form part

of the provisions of the code,

CUT T A T oA
A SLICATTON s

‘he Code defines a "leader" to whom it applies s5inply to mean
‘a person holding a specified office or offices, The Jrst

~chedule to the “tatutory Instrument elatorates 5n who are the



"holders of s .ccilicd officeat, fhese arc "ell .crocns in tLie
wervice of tre ~arty, and Government; any local authority; any
stetutory cor oreticn, body or board, including institutions

of higher le=srning, in which the State hus najority or con-
teolling interesty any commission established by or under any
law; the sanmbia Congress of Trade Unions ox any registered
trade union; in receipt of an annual salary of k2,500 or more,"
o that the Code affects a wide range of jcrsons some of thep
occupying economically strategic positions wio can easily ipso

facto, enrich themselves without any difficult,

ihat is astonishing about the Zambian code is that in its Present
form, it applies even to expatriateAstaff in Zambia who happen

to ocecupy any of the specified office or offices. is stated in
the preceding Paragraph the code merely says, without any guae
lification at all, that a 'leader' is a person holding a speci-
fied office or offices. 1In fact the lanpguage of the code is
explicitly clear that aliens qualify to be 'leaders! depending

on whether or not they hold the specified offices. For exanple,

at one ooint the Code provides that ",.s, a leader who is a

citizen of Lawbia, shall not be entitled to own or occupy any

land or other real property whatsoever outside ambia, In

otii»r words, the instrument provides for two categories of
"leadrrs” namely, a leader who is a citizen of “nmbia, and cne

who 18 a non-citizen, ihe only difference is thot while the
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form.r is pronibvited to own or occupy any lend or other real
srocerty outeide Lawbia, the prohibition docs noty naturally,
avnly to the latter. But a non-citizen 'leader!', nevertneless,
is reguired to cmvly with the code to the saue extent as does
a leader who is a citizen in respect of 'property' which he

owns within sambia,

.t another voint the code leaves us with no doubt that it affects
aliens, The urovisinns relating to the disposition of assets
requires every leader, within twelve months nfter the coming

into operation of the code or taking offiog Or acquiring pro-
serty or assets, to dispose of all such property or assets to a
person other than his spouse or chiidz "nrovided that this

retulntion shall not apply to -

(vi) propverty or assets outside Zambia owncd by a leader who is

not a citizen of Zambia,"

In other words a 'leader' who is a foreigner is not exempted
from disposing assets or property which he owns within sambia,
Ihe Code applies to him in this respect and he is required to
comply with all the obligations under it excewt where srovision

is nade to the contrary. Gne observation can be nide in respect



of = situntion wherehy wercope who are not citizens of Jambis
«re made teo comnly with the leadership restrictions. If one
exzmines the reasons behind the introduction of the leadership
otligations, there seems to be an inherent poradoz between the
aims initially sought to be achieved through the mechanism of
the code and its application to aliens. fThe leadership measures
were wesigned to halt a trend through which those with political
powar and authority were beginning to use tle influence of theip
nsositions to acquire large farms, were building houses for rent
with government loans, or involving themselves in bucsiness venw
ture of their own. lot only did this trend distract the Zambian
leadership from public duties, but there was a danger that
nolitical office might come to be seen zg merely a stepping-
office into business, and that as g result nolitical leadershiyp
would be confined to g group representing only propertied inte=
restse It was therefore felt that, when introduced, the lea=
cership code would operate to ensure that those making decisions
will do so0 to the benefit of the broad Catepories of people in
the country, Now, expatriate staffs, wherever they work in the
country's institutions, are not political elites - for they do
not hold political authority or power in the solicy; nor do they
riake decisions of a political nature which they can conceivably
convert to the use cf their own personal intercsts, It is true

that some of them do poseess abundant influence on the uaking



- 192 =

of cortein cecivivas, ¢zoecially those wito ha [ ¢n to be agvi -rs
to the administration in many ca acities - sume advise on the
nationalized insurance Company, banks, mining industry, commer-
cial enterprises, etc. To this extent the contention that aliens
hzve also found their way in the inner procesces of the countryts
relitico=economic system is valid. But the roint is that it is
difficult to say at once that this invasicn is bLeing accompanied
by the aliens! pre=cccupation to use their influences for their
re2rsonal gain or advantagzes If any single such case is proved
there is enough law that regulate the conduct of aliens while
worting in “ambia which the government can resort to. 1In otler
Lo
words, we submit that it does not seem ¥wwdi thit the leadership
restrictions should affect non-citizens of .ambia because these
vere aimed at the Zambian leadership, however, defined, tawpily,
the “ttorney-General of 4fambia, in an interview with the author
o this particular aspect of the code, indicated that the
wovernment intends to amend the current statutory instrument so

a5 to make it noneavnlicable to persons who ure not citizens of

"avibia,

Un the other hand, the code is explicitly clear on the question
whether or not it applies to 4ambians worki:g in the Zambian
embassies abroad. ais long as a diplomat is in receipt of an
annual salary of K2,50C or more, and since nc is a perwon in

the service of the government, he cannot '‘own or occupy any land

i



cr cther poal irtoerty whootsoever outside ewulie lurther,
W ds required to Gis oce of gll property cr atcets to g person

ctler than his suouce or children « of course, uith the eXCepm=

ticn for those assets or property to which the code do not apply

S

o

provided under . 10(1) of the instrument,

)

) . OO T T
ENER WA bionL Yo NS Lide ki §

Two aspects of the code ceem topically recurrent both from within
the Zambian 'leadership' and from without, ¥rom within the
'leadership' camp there has always been the cry that the leadere
cliip obligations are inherently meant to generate hardships and
unfairness against those affected. On the other hand, the other
camp representing ordinary workers and peasants, who are thenm-
selves not leaders, has always insisted on effective measures
meant to secure strict enforcement of the code. We have seen
for example how, the labour movements, representing the workers
campj have been engaged in press castigation of leaders who are
failing to comply with the code and who have been involved in
devising techniques by which to evade the leadership restrica
tions, In what follows we assess the validity of the assertion
that the leadership obligations do generate specific incidences
of hardships and unfairness to those affected, In the second
place ve nake g survey of come vroblem arcss ia viiich legal

enforcement of the code may prove difficult,
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The fircot point to take notice of is that tle code purport to
brescribe vastly and rzdically changed behéviour and attitude by
the leaderchip at great personal sacrifice asud cozt, Leaders,
like any other individuals in society, pursue ways that they
berceive to maximice the benefits and rewards offered by their
envirorment, Among those benefits and rewards is their interest
in maximising their prersonal political and ecconomie position,

and that of their reference group. But quite indisputably leaders
are doing what any member of the community does in his day=-to-day
life. One criticism of the code can therefére be made at this
point; and this is that this institution is discriminatory as

againct leaders,

If one of the pood ressons for instituting a leadership code in
Zambia is to achieve more egalitorianism then it is difficult

to see any justification for not making it to affect everyone,
The Commission on One Party Democracy evaluatcd the situation
quite ably and saw a possible conflict between the ezalitarian
dictates of Humanism, Zambia's governing ideolopy, and a code
discriminuating against leaders by forvidding them entrance in the
private sector. "If such a charge were to be sroved correct,"
the eport stated, "the solution appears to be eithcr eliminating
all forws of private entrepreneurship o ti-t tho code would

affect everyone in the Republic or allowing the rresent economic
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structure to ¢ ntinse (o S0t any capable _orron could become

R

lecdory ™ (he Sommission rejected the fir-t alternative, which
it “elieved "inslied a radical socialization of the whole economy.

We thournht two dangers might be eminent:

(a) that our economy would be left open to sabot.gze by foreign

powors that have vested interests in it; and

(b) that we would be coming up against a fornmid.ble force of

recictance from %ambian nationals who already agd proverty,.'

Moreover, it was believed "that if leaders were forced to
relinpuish their posts in preference for retaining their private

enterprises we would be creating a separate but powerful class

of property owners divorced from active participation in the

rd

ailairs of the countx';,r.""8 The situation in Tanzania is slightly

different,
-—'—“_

There, the oprortunities in the private scctor have been narrowed
sharrly as a result of that country's pre-occunpztion to socialise
every economic activity. As we have seen in Chapter five, most
expatriate firms have been taken over by par#statal organizations,
Zven where they continue under the management of the old owners,
as is‘frequent¢ their pay schedules must conform to the national
incomes policy, and theirp managers must subscribe to the Leadere

shi: Codes The development of parastatal oricnization in areas
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forrerly resdily ~vaila le to orivate penetritisn (such as
e.ciculture, wholesale trade, imvort-export trole, etce), hnas
recuced the sotentisl fop private investunoent ia formerly lucrative

-~

rockets of the economy. lost important, in 1777, the Gtiote, by
the Accuisitions of BFuildings Act, 1971, cx.rovricted o substane
tizl nuwmber of private rental housing in Tanrania, thus removing
at  stroke the single most lucrative and po-uluar investment

oc ortunity for the newly rich Tanzanians. In fact Tanzania,
were than any country in Commonwealth africa, hus taken a variety
of nositive steps to reduce high elite incomes,  resident
Nyerere zet the example himself by voluntirily reducing his own
salury and that of his ministers by twenty per cent in 1966,

Alro salaries of higher 'public' officials bave ince been redu-
crily £0 that the spread of income in the civil service is offie
cially stoted to be at the ration of 1:18 (ac compared with
Zashia's 1:27). Tarastatal organizations are coumparable to the
civil service in terms of wage structure. !Ministers have been
deprived of their car allowances, Higher oificials are forbidden
to vote themselves loans from government sources for houues.ag
Texation laws and pricing policies have ccusciously been designed
to reduce licuidity in the upper income grou:s, The importation
of all rivate automobiles has been prohibitcd snve for Volks-
wooens and Volvos. The era of the "wa=benzi'', the sywbol of the

new colitical elite, the symbol of fuccess,y a voconstration that



one "hus arrived", is a thing of the past in Tanzaniaj; but this
is far from being the case in scme of the neighbouring states,

)

ihatever good things might have been said about the leadership
code its implementction may, and in fact does involve hardship
and unfairness to those affected by its operations. In the first
instance the leadership restrictions envinces an undue pre-occu-
pation with exploitsaticn. This is true of the Tanzanian scheme.
It is submitted here that acquisition of property'or wealth

does not always carry with it exploitation of man by man, nor
does it always involve harmful social consequences. Naturally,
exploitation becomes bad and undesirable if it involves g
conscious attempt on the part of thé leader to accumulate wealth
and if this pre-occupation conflict with his leadership, 1In these
circumstances it becomes proper that that leader should be nre-
vented from corru;ting his position of leadership in order to
amass wealth. But it seens indefensible to prevent Aim from
investing his lepgitimate savings in company shares or in any
aspect of the national eéconomy. Further, these regulations may
indrce economically undesirable effects of limiting the incenti-
ves to save and the rossibility of investing aiong the very
section of the population wrich should be most encouroged to do
50 = the better educated, better paid, and better informed ifri-
cans. In this respect, the leadership regulations may have the

effect of killing individual enterprise which should be regarded
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as a vital asset in the economic development of an enmer;:ent
nat . onj and moreover, the exclusion of the above mentioned well-
to-do class of the community to invest in productive enterprises
must be considered as a loss to the nation. Considering the
number of people that the leadership code affects, the situation
the code is inducing is regrettable. In Zambia, the number of
those affected constitute a vast population of more than 200,000
peo;les Jith their families, they probably make uj. one quarter
of Zambia's population, and the overwhelming proportion of its
wage-earnerse In Tanzania, President Nyerere has all along been
saying that his "Government intends to encourage private invest=
ment both by Tanzanians and by foreigners'", and at the same time,
he points out that if any Tanzanian leader chooses to be a capita-
list, then he must forfeit his right to lead a socialist party

or hold a position of responsibility in a government committed

to socialist objectives. To this assertion, it might be objectecd
that this might induce a situation where those leaders who can
contribute most efficiently and effectively may choose not to be
leaders, and this would undoutedly constitute a loss to the
government and country. One such adverse effect is that the more
able young men and women who have no family fortunes to start on
in life will keep out of politics and public affairs until they
have pathered enough money to live comfortably in town rather

than in the villages. It ought also to be noticed that the



attractions of busincs. and investment opportunities in the
private sector which in Zambia, unlike Tanzania, do exict, might
prove irresistible for many of the "leaders'. To the knowledge
of the writer no reliable study hns been made about the effects
and efficacy of the much relatively older Tanzanian Code which
has been in force since the Arusha Declaration. But it has been
reportedqo that only one M" failed to complete the declaration
oy the deadline of 5th March, 1968. The MI' in question although
a long=-stznding TANU politician and former Junior Minister and
Regicnal Commissioner, was working for one of the large inter=-
national companies, /4nd in August 1969, another member's seat
was declared vacant by the High Court following a petition
claiming he had not submitted his annual return. This rather
favourable response demonstrated by many Tanzanian parliamenta-
rians, excevt the two, in complying with the Code may be contras-
ted to the fate chosen by many district and town councillors,

41 1967 required

when the Local Government Laws (imendment) Act,
them to shide with the same leadership conditione, as many as g
quarter of them decided to withdraw frqm rolitics. The explanae
tion for the different response in Tanzania is that councillors
are not salaried, so that only those with independent means could
affort to get involved in local politics. The situstion in

Zambia is not likely to be any better when the code becomes fully

operational after the deadline of 14th June, 1975,
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Coming back arain to Nyerere's statement citated above, it seems
that most leaders, especially those who particivated in the
independence strurgle, will obviously choose to abide with the
leadership restrictions than to come out in the open by giving
up the right to lead in preference to bhe a "ca;italist". There
is that feeling of self-restraint, that is, a psychologically
self-induced fexr, that fellow members of a socialist community
would regard with disapproval the decision to give up leadership
in preference to freedom of acquisitions In fact there is much
more to this view; Professor Nwabueze, for exam;le, has observed
that; "The choice has little reality for those already in leader-
ship positions, as it means choosing between their career and
their investment. No one can be expected lightly to give up a
Job in which he has made a career, merely because he is a share-
holder in a businccs enturprise and is unwilling to divest his
interest in it. It is an unwarranted interference with vesteg

rights.”42

PunoIBILITY OF  MECROING LuAb BOHIP RIGULATIONG

One of the topical aspect of the leadership codes of Tanzania
and Zambia relates to the feasibility of enforcement, Merely to
ordain that "leader" should give uy the prorerty that they have
accumulated over a period of time and zlso to block any acquisie-
tive practices by them does not in itself, or is not sufficient

to, induce the newly prescribved leadership behaviour, leaders,




like ary other class of peorle, act pursusnt to checices they make
among the various courses of action open to them, sccording to the
in which they perceive reality, and the egonomic implication or
results which they believe are likely to follow uyron their
behaviour. Therefore, to induce the prescribed behaviour, the
leadershi; code must be surrounded by workable sanctions against
the tendency of evasion by the leaders, 1In Tanzania, for example,
the governrment hazs taken no steps to block the loophole of eva-
ding the leadershi. code by creating trusts. Cn the other hand,
it is not possible, under the Zambian Code, for leaders to evade
the leadership restrictions by way of creating trusts of their
houses, real property, or shares in favour of their child.enex o«
relatives while reserving to themselves power of revocation., For
in this respect Zambian legislation is explicit when it provides

that;

"A leader who dons or omits to do or cauces to be done through

any other person anything against the provisions of this Code

4
shall be deemed to have committed a breach of this Code".lb

The only direct sanction for violation of the code both in
Tanzania and Zambia is dismissal from the leadership and sus-
pension from the party. In Zambia breach of the code by the
holder of a specified office (other than the office of president,
Judge of the Supreme Court, judge of the High Court, Investiga-

tor-General, director of public prosecutions and auditor-general)



operates to vacate the office, if it is established eiticr on a
written admission or by the decision of a tribunal estalblished
by the constitution with a right of appeal to the cupreme Court,
The Tribunal consists of a chairman appointed by the Chief
Justice and two other presidential appointees; the chairman

must be a judge or a person qualified to be a High Court Judgc-:-lfl+
Statutory Instrument No.289 of 1973 provides for rules, 'The
Lemdership Code (Tribunal) Rules', by which the Tribunal is to
be governcd in such matters as initiation of proceedin:s before
it and procedure at its hearingse The Instrument also provides
for such matters as powers of the tribunal as regards attendance
etc, of witnesses, proceedin-s of the tribunal in public, obser-
vance of the rules of natural Justice, powers of the tribunal

to receive evidence, documents, etc,

And the only reascn why breach of the code by the holder of the
office of president, judge of the Supreme Court, Judgze of the
High Court, investigator-general, director of public prosecu=
sions, and auditor-general does not operate to vacate the office,
is that grovision is made under the national conctitution svecie
fying ways and means by which holders of the offices under refe=

rence can be removed,

In Tanzania, the enforcement of the leadership regulations which

are enshrined in the Interin Constitution is the function of the
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Attorney-General, The National Assembly (fualifications of
Members) (Forms and Irocedure) Act,L}5 has laid down the procedure
for the Attorney«General to follow in taking proceedings in the
High Court for a Declaration as to whether the seat of any
member he suspects of violating the Code has become vacant., On
the whole, it seems that the Zambian Code is attended with more
elaborate legal mechanisms designed to secure its efficacy. For
example, the National Commission on the Establishment of g
One«Farty State had recommended that "the offiée of the Investiw
gator-General investigates all cases in which the infrinrement
of the Code has taken place; that the Penal‘Code provisions on
corruption or nisuse of public funds be amended to include all
offices whose holders receive remuneration or salaries from
varty or public funds; that the State and Tarty guarantee more
long=term social security measures for leaders and their famie
lies."46 Implementing these recommendations the government
passed the Fenal Code (Amendment) Act.47 The object of the
amendment was in the main to redefine " a person in the publie
service"; to provide the mandatory forfeiture of property which
has passed in connection with the commission of offences of
official corruption and corrupt practices; and, to increase the
penalty for the offence of official corruption. Consequently,
section four of the Penal Code (i.e., the interpretation section)
was amended in the definition of "person employed in the jublie

service'" by the addition therefor of "or a person in the
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employment of any corporation, body or board, including any
institution of higher learning, in which the Government has a
majority or controlling interest or any director of any such
corporation, body or bo;aer."L}8 Section ninety~four of the Penal
Code on official corruption was amended by the deletion of "a
misdemcanour and is liable to imprisonment for three years" and
the substitution therefore of "a felony and is liable to imprie

k9

sonment for fifteen years,.," Similarly section ninety-five of
the Penal Code on extortion by public officers was amended by
the deletion of "a misdemeanour and is liable to imprisonment
for three years' and the substitution therefor of "a felony and
is liable to imprisonment for fifteen years."5o Lastly, Section
ninety-six of the Code providing for public officers receiving

property to show favour was amended to increase the renalty from

imprisonment for three years to imprisonment for fifteen years?l

To summarise the discussion on the establishment of leadership
codes at least in two Commonwealth African sStates (i.e. Tanzania
and Zambia), one can say that the institution has been institue
ted because the African political elites have developed, or tend
to develop, strong ties with private business, and are rapidly
becoming petty~bourgeoisie. This situation has been induced
largely because the existing legal, political, social institu=
tions received at independence not only permit it, but foster

it, as does the poste-independence policy of africanization. High
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incomes, ov-.ortunities for investment, access to credit,
africanization volicies, public discret onary decisions by
public officials have created the elites. Education has been
their hallmark. It is largely because of these situations
that social inequality between leaders ond the commor man has
emerged. In these circumstances, it is imperative that the
new state and its legal institutions have to be harnecsed to
close up this inequity situation. The leadership regulations
are some of those legal devices aimed at divorcing power from
wealth, tackling the problem of corruption ameng politicians
and other holders of public office, and thereby eliminsting

inequality and achieving more egalitarianism.
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Most ifrican leaders hold the view that land, being one of the
princizal means of sroduction, must be collectively owned in the
same way as the other resources of strategic imnortance to the
national economy are. Legal measures have therefore bheen taken
in some countries to nationalize land. Tanzania is in the fore=
front in this regard. Ais will become clear ambia is also in
the  rocess of vreparing the law which will effectively enable
the government to have some control on land use and vest land in
the presi<ent on hehalf of the people. But even the current law
relating to lund matters in Zambia vest ownership of land in the

president,

The nationalization of land in some ifrican countries is Justified

on the ground that this reproduces the situation pre~cxisting in
customary law where land is said to belong to the cuopmunity as a
whole, with individuals or groups having only o right to use it,.
fresident Nyerere for example, asserts that; "7o us in Africa
land was always recognized as belongin: to the community. Tiach
individuzl within our socicty hed a right to the use of land, ...
But the ifrican right to land was simply to use it; he had no

other right to it, nor did it occur to him to try to claim one”%
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It might be pointed out here that this notion of customary land

is not universally true of all African societies, especially to
some West African societies. In Southern Nigeria, for example,
the unit of landholding is not the community, nor the village, but
rather the family.2 But, nevertheless, communal ownership of land
is true of the traditional societies of what is now Tanzania and
Zambia, and since the ensuing discussion is limited to these two
countries, we acceot the argument thuat the present-day tendency

of some African government to assert that land should remain an
asset of the state should be explained as merely re-establishing
the position pre-existing in customary law.‘ The African leaders
have insisted thnt no individual could treat land as a private
property unless the uses to which he puts it could bve rerarded as
consonant with the general welfare., Tach individual in the custoe=
mary land tenure system, had a risht to use land. TLand was never
bought, and although the chiefs and the elders had overall control,
this control was exercised on behalf of all the pecples Colonige
lism aain, introduced a flatly different concept of land tenure
namely, the conceit whereby an individual was permitted to treat

a piece of land as his own with the freedom to use it or not use
it if he so chooses, According to this concept, which is capita-
listic-oriénted, land is regarded as a marketable commodity. The
contents pgiven to property by the capitalist law has two aspects =
the positive 2nd a nerative asrect; (a) it is a right to dispocal

which is both absolute and 8lso unlimited” = this is the positive
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aspect; (b) it is exclusive, which means that it confers upon its
holder the power to nerform an act of disposalq — this is the
negative asvect. ‘hat this capitalist attitude towards property
implies is that property rights are outside the intervention of
the outside world. But, as I'rofessor Katzarov has written, "pro=
perty is a relative concept; its content at any one time repre-
sents the attitude to property of a certain society at a certain

5

neriod",

The validity of this proposition is seen by the rapid cthanges in
the attitudes to property that various contemporary states have
evolved towards the concept under consideration. For example, as
long ago as 1917, the iiexican Constitution declared that the
paramount title in the land belongs to the nation. The nation
alone, therefore, could grant citizens the right of private Pro=
perty, which derives from the nation's own rirht. The idea
embodied in the Mexican enactment is that private property does
not constitute a divine or natural right which man holds from say,
God or from nature, but a ri,ht belonging to society. DBut this
should not lcad us to believe that private possession of land was
extinguished in Mexico, what it leads one to conclude is that if
private property still continued in the post 1917 Mexico, this
right derived from the nation or from the state, Further, the
Mexican Constitution has a place where provision is written to

the effect that; "The nation shall at all times have the right to



imgcose on jrivate property such limitsations as the public interest
6 : . - .
may demand', The plain import of this provision is that private

property only exists subject to the generazl interest.

The Mexican experience has deliberately been picked upy for illus=
tration because it bears a striking resemblance in terms of the
objectives it sought to'accomplish with those of African aspirae
tions in land matters. African leaders, and African socialist
theorists alike, contend that the tendency of private ownership

of land induces social inequality. Ffree marketability of land
overtly implicit in the practice of privatg ownership encourages
what has been called, 'land speculation', which in turn generates
exploitations In the period immediétely after the attainment of
independence in Yambia, for example, individual possession of

land attracted many people both foreigners and Zambians alike. It
was the same in Tanzania. In the circumstances it is feared that
a poor village peasantry would be attracted by money to sell his
land to land speculators thereby becoming landless individuals.
President Nyerere long ago, argued against the commercialization
of land saying that this works to the detriment of the Africans
and to the advantage of the rich immigrants and a few rich indige-
nous class of peocle. In this regard he made this important point

based on his observation of freehold in Tanzania?

"In a country such as this where, generally speaking, the ifricans

are poor and the foreigners are rich, it is quite possible that,
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within eighty or a hundred Years, if the poor African were
allowed to sell his land, all land in Tanganyika would belong to
wealthy immigrants, and the local people yould be tenants. But
even if there were no rich foreigners in this country, there
would emerge rich and clever Tanganyikans. If we allow land in
Tanganyika to be sold like a robe, within a short period there
would only be a few Africans possessing land in Tanganyika and

all others would be tenants."7

In most cases land speculators, or as Nyerere likes to call them
a '""class of parasites", usually do not buy land with a view to
developing it but may decide to wait until the value of the land
has enhanced through the actions of their neighbours or the actie-
vities of the government, and then resell it at an inflated
price, thereby enjoying an 'unearned increments" in the value of
the land due to the general growth in the community., A land
speculator may also wish to remain the landlord, even an absentee
one, collecting artificially raised rent from those who genuinely
need to use land, BRecause of high rents the tenant is subjected
to, he is often left with no capital for further improvements at
all. Further the inflation of.prices of land may mecan that only

those who are rich can buy land,

The second argument against private ownership is absentee land-
lordian. On a discussion about the policy behind the passing of

the Lands Acquisition Act, 19708 in Zambia, it was stated that

one of the motivating factor for tuis enactrent was elimination
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of absentee landlordism. African leaders not only dislike this
phenomenon but alsc abhor it and have sought strong legal measures
to put an end to it. The cause of = widespread practice of abse-
ntee landlordism is to be sought from the fact that on independe=~
nce some settlers being uncertain as to the ability of the African
government rule, or being afraid, may, because of their possible
loss of the privileged status they enjoyed during the whole life
of the colonial rule, prefer to return to the metropolitan country,
but still claiming remote control of their lands which they intend
to use for speculatione. Meanwhile, the land remsins idle and
unproductive in many cases. As has already been stated9 the colo-
nial government encouraged this action by entrenching as a funda-
mental clause in the independence constitutions the right to
property which, therefore, becomes virtually inviolable without a
referendum. It is this kind of legal means by which the absentee
landlords' interests are protected that independent governments
which are committed to building socialist societies regard as
inimical to the sovereignty of the country and are therefore Pro=-

3

mptly removed from the constitution.lo

Because of the problems inherent in private possession of land
in the context of the African situation, this has provoked some
African leaders to maintain, in the name of African socialism,
that power to control land use must reside in the state. They
categorically assert that land must remain the property of the

state = and they adduce convincing recasons to defend their stand,
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Tand ownership by the state, they argue, ensures against the
dangers recounted in the preceding paragraphs because in making
grants of land, the state will have regard to the principle that
no one gets more land than he actually requires, and also the
state will make continued user a condition of the grant. @Prices
of land would be determined in such a way that they are brought
within the ability or reach of a common mane Incomes from land
sales and rents would enure to the whole community, instead of
enuring to private individuals, There is no doubt that state
ownership of land would maximise social justice in that the
nation's wealth represented by its land would be more equitably
distributed, and any possible exploitation inherent in land-
lordism prevented, or at least checked, is a valid one. However
powerful these arguments arey they nevertheless overlook at least
one important virtue often put forward by the champions of indivi-
dual ownership of land in the context of economic development,
The argument in question has been ably articulated by Professor

Nwabueze:

"It is doubtful whether state ownership of land serves the

interest of social progress better than private ownership, It
seens that progress can be more effectively pursued under a system
which permits free, though regulated, individual enterprise and
initiative in regard to land. There is little virtue in allocating

land to a person who has no money to develop it or withholding it
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from a person who can, merely on the ground that'the latter has

a plot already. 1If an individual is able through his initiative
and enterprise to establish two or more Plantations or farms or

to build two or riore houses and thereby make more food, employment
or accomodation available to the community, the state should not
stand in his way in the name of social equality. Ability to

develop, rather than any doctrinaire adherence to the principle

of social justice, should be the criterion for the allocation of
11

land,™

Champions of state ownership of land, it may be added, fall into
error when they imagine that control and ownership of land by the
state will guarantee the proper use of land invariably to the
advantage of the communi ty. Ownership, it seems, is capable of
being abused whether by a private individual or by the state. If
what is objectionable to the African leaders is landlordism with
all the adverse effects on economic development that accompany it,
then it seems that these resultant evils can be cured simply by
devising appropriate control techniques - thus maintaining a kind
of 'controlled' individual ownership system of land tenure, The
techniques that immediately comes to mind may take the form of
controlling some variables such as land tax, price, rent and
output controls, income taxes, agricultural development conditions,
and various other devices which can be used selectively or in

combination, as the case may be, to ensure limitaztion of profits,
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and hence influence the Jistribution of seinse Henya has chosen
to tackle probvlems of land tenure by applying the forwula under
consideration. A Kenyan Sessional Faper has stated Kenya's view
that "ownership", "is not an absolute indivisible right subject
only to complete control or none. Practical systems have demone
strated that the resources of society are best guided into proper
uses by a range of sensitive controls each specifically designed
for the task to be performed®, Consequently, the approach poste
independence Kenya has favoured is to make development require=
ments independent of title, so that the granting of freehold
titles on a large scale is not inimical to the government's policy
of securing economic development, Government controls are imposed
on landlords through the Agriculture Actl3 in the interest of good
estate management and on occupiers, whether owner occupiers or
tenant farmers, in the interest of good husbandry. Failure to
fulfil these duties either by the landowners or occupiers of
ensuring good estate management or good husbandry, they face
government action of pPlacing them under supervision; and if no
further improvements are being made at this point in time, the
government is statutorily empowered by the Agriculture Act to take
the following action: if the cccupier is not the owner, the owner
may be required to farm the land himself orblet it to an approved
tenant; if the occupier is the ownef, he may be required to give
up possession and let it to an approved tenant.lh And even further

drastic action amounting to compulsory deprivation of the land in
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question can be taken amainst any landholder for continued
recalcitrancy. In this event the landholder now dispossessed of

land is entitled to the full market value of his land.

It may also be argued in favour of the technique of control to
check landlordisum, that this institution may also serve to give
ample scope for the attraction of private and public capital from
internal and external sources. On top of this, it may also serve
as a magnet, attracting managerial talents from abroad so that
adequate supplies of experienced and sufficiently experienced
people are available in countries where the availability of this

resource is causing serious set-backs on development efforts,

In spite of all virtues that a con£rolled system of land tenure
might have in the context of economic development, Tanzania has
chosen to nationalize titles in freehold lands-he: intention being
to secure possible control of develépment and the regulation of
priorities through conditions. Although policy statements regar-
ding land tenure in Zambia are made by the government quite often
- and imply state ownership, there has been very little effort
‘made to implement the stated socialist land reforms. On the cone
trary, Tanzania has gone considerably far in this regarde. ‘Juite
a number of legislation has been passed since 1967 which have put
the state as the only effective landlord and has accorded the
land holder only a limited and controlled interest in the land,

Thus in July 1, 1963, all freehold titles in Tanzania were natio=
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nalized by converting all existing fee simple in possession into
government leases for not more than 99 years, so that the former
owners became thereafter rente-vaying tenants of the state%5 The
government lesee was not required to pay economic rent for his
occupation of the land, but only a nominal one, and was in many
cases, though not all subject to no development conditions. On
a closer examination, this conversion in fact amounted to an
expropriation of the reversion on the 99 years term., This course
of action was naturally possible to pursue in Tanzania for the
Tanzanian Constitution does not make any special protection of
property rights., Consequently, for that 10ss the rent-paying
tenants of the state received no compensation at all because, as
the government argued, it is not morally justifiable for anyocne
to own land in perpetuity. This argument is of course deeply
rooted in the principles of African socialism which hold that
land is a God-given-gift for the benefit of all 'members' of the

community who are themselves the beneficiaries to the gift,

Reference has been made above to the small concession that had

been nmade to the government lesee under the conversion act which
was that he was not required to pay economic rent for his occupa=
tion of the land, but only a nominal one, and quite a large per
centage of those involved were not bound by development obligations.
Now, by the Government Leaceholds (Conversion of Rights of CUccupa=

ncy) Act, 1969,16 even the concession under discussion wes revoled



and inctead the government introduced the ccnceit of niere rights

cf cccupancy under which it became an obligation of the rholders

to pay economic rent and also were made to comply with develop-
ment conditicns = again all these changes in the law affected the
occupant without compensation. But when one notes that about 95
per cent of the land in Tanzania is held under customary law, and
therefore the conditions of tenure in Tanzania are largely governed
by customary law and not by statute, it seems that, at least on the
face of it, private ownership and landlord/tenant relationship will
tend to grow instead of being discouraged. However, the extent of
land held under.customary law is said to be diminishing because

of the impact of urbanization; and_any land which comes to fall
within the range of the urban centre, ceases to be subject to
customary law on payment of compensation to the former customary
owners. Moreover, under the Land Laws (Miscellaneous Amendments)
ict, 1970,17 the Fresident is vested with rower to revoke a custo-
marye, = or indeed any = right of Ooccupancy if, in his opinion, it
is in the public interest to do so. A person to whom a right of
occupancy is issued in place of a customary tenancy is under an
obligation to pay for the value of any unexhausted improvements
existing on the land at the time of his taking occupation. There
is no such obligotion when the Fresident directs that no compensge
tion is payable to an absentee owner on the revocation of his
right.18 This is the only instance when compensation for existing

improvements is denied. The expression "unexhausted improvements"



- 218 -

is taken to denote anything or any quality permanently attached
to the land, directly resulting from the expenditure of capital
or labour by an occupier or any person acting on his behalf and
increasing the productive capacity the utility or the amenity
thereof, but does not include the results of ordinary cultivation
other than standing crops or growing produce.19 wWwhat emerges from
the Tanzania model of the socialization of land law is that secu=
rity of tenure of an individual holding land is made dependent
upon land development requirements and at the same time discoura=~
ging absenteeism. In every certificate of right of occupancy and
government leasehold issued there is an implied undertaking by the
interest-holder to comply with development requirement contained
therein. It is reyported by researchersao that the government has
been veory active and strict with regard to enforcing development
conditicons on rights of occupancy and government leasehold; for
example there is always a constant checking by the land officers
just to make sure that the conditions under discussion and terms

in the grants or leaseholds are fulfilled,

At this stage it may be relevant to point out that in a develop=
ment state it is significant that the governuent should provide
incentives to develoyn the land. Of importance are the legal
incentives which should not always be negative and coercive, as
for example, deprivation of a riece of land for non-development

but also incentives in the form of rewards. There are rewards
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that the law and, indeed, the community can offer a developer who
develops his lande. From this peint of view it is suggested that
renewal of & grant of the land should be effected on purely indie
vidual merit taking into account individuals® previous record

with regard to the development of land. Compulsory acquisition

of land interest from the property owner is Justifiable, we sube
mit, if it can be shown that he failed to make improvements on

the land, or that someone else, say a tenant, is the one who is
actually cultivating the land. In these circumstances it is
proper, in the interest of the country that that land should be
acquired from the rights holder and transferred to the cultivator-
tenants Tanzania has passed three pieces of legislation to give
legal effect to the situation just described, Thus under the
Rural Farmlands (Acquisition and Regrant) Act, 1966,21 and the
Urban Leaseholds (Acquisition and Regrant) Act, 196822, develope
ment by one who had no title to the land may be rewarded by a
grant of the rightsholder's title to him 2nd under a redevelopment
scheme instituted under Part > of the Land Acquisition Act.23 only
the ""development owner'" is assured of g regrant of the land. This
Acty i.e. the Lands Acquisition Act, was enacted specifically to
provide machinery by which redevelopment schemes in urban or
peri-urban areas may be implemented. The statutory meaning attae
ched to the expression "peri-urban" isy an area so designated by
the minister responsible for land situated within a radius of five

miles outside the boundaries of an urban areae The main purpose



of this new machinery is to enable the government to achieve a
rlanned or‘orderly‘development of such an area. Section 34 of the
Act vests a discretionary power in the responsible minister that
upon his satisfaction to the effect that an area within an urban
or peri-urban areca is primarily develoved for housing purposes but
contains a greater proportion of houses which are unsuitable as
urban dwellinss and plans for the redevelopment of the area are or
will be made, he may declare that area as a redevelopment areca,
Upon such a declaration, which should be published in the gazette,
all interest in or over land within the redevelopment area, with

a few exceptions, are extinguished and the land becomes subject to
the disposition by the president. The president then, through hnis
responsible minister, is empowered to regrant rights of occupancy
to the "development owner." This latter iz defined zs the actual
occupier/builders in preference to the former owner who has not
developed the land. No provision is made in the statute for
compensating the non-development owner. This then is an outright
case of confiscation of property-because the taking away of the
right in the property takes the form of a penal measure, In

other words, the government is looking solely to the personality
of -the non-development owner who has been guilty of the non-devee
lopment of the land, and wishes to punish him through a compulsory
acquisition of his right in the land without compensation - even
for unexhausted improvements., In this regard it may be observed

that while the government is not under an obliration to ccmoensate
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a former owner now condemned as a non-development owner, it is
nevertheless argued that there must be an obligation on the part
of the person to whom the land is subsequently granted to compe=-
nsate the former owner for unexhausted improvements on the land.
In fact there seems to be a conflict between the Lands Acquisie
tion Act's non-compensation provision and S, 14 of the Land
Ordinance which implies a covenant on the part of the grantee
calling him to pay to the government, on behalf of the previous
owner, the amount found in respect of any unexhausted improve=-
ments existing on the land at the date when the former entered

25

into possession.

On the other hand, the other two legislation, i.e. the Kural
Farmlands (Acquisition and Regrant) Act, 1966, and the Urban
Leaseholds (Acquisition and Regrant) Act, 1968, were pasced with
the aim of divesting title in the land from the 'inactive' rights=
holder to the tiller or tenante-cultivator. The Rural Farmlands
(Acquisition and Regrant) Act, s ecifically aims at giving the
government power to acquire compulsorily any rural farmland which
is normally given for agricultural, pastoral or mixed purposes,
When such land is compulsérily acquired from the rightsholder by
the government it is granted to the tenant-cultivator or developer,
the primary object being to eliminate 'absenteeism and vromote
continuity of development in land.' But such a tenant-cultivator

must have rendered appreciable and substantiasl improvements on
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the land to be entitled to z grant under the fict. For the pur-
poses of the Act, a 'cultivator' is defined to include a person
other than the owner, who cultivates the rural farmland, or uses
it for any agricultural, horticultural or forestry purposes or

for the pasturing of livestock or other domestic animals or for
mining purposes, i.e. mining for salt or building materials but
not mining for other minerals., The Urban Leaseholds (Acquisition
and Regrant) Act, 1968, extends the principle contained in the
Rural Farmland Act to urban centres, i.e. lands in an urban area
which are held on a government lease or under a right of occupancye.
The kinds of improvements which may entitle a tenant to a grant
under the urban Leaseholds Act consist of the construction of a
building or buildings on the land. it the same time the Customary
Leaseholds (Enfranchisement) act®? of 1968 had been introduced to
affect the status of tenancies in the traditional sector. The Act
is being applied piecemeal to different parts of the country as
and when the need arises. The Act enfranchises existing customary
tenancies, but prohibits the creation of new landlord - tenant
relationship in areas where it has been brought into force. The
system of private lardlord and tenant relationship is conuemﬁed

to reflect the value of a capitalist society, and is scen to ope=-
rate at its best when land is scarce so that land prices are
artificially inflatede. Under the ict the landlord whose land has
been enifranchised is entitled to compensation for unciisusted

improvements only, and not for the land itself,



It is quite obvious from our review of the Tanzania lana reform
legislation that their ultimate gim is redistribution of land
and hence redistribution of income, The legislation also aims
at the elimination of absenteeism and the need to promote contie
nuity of development in the land « especially securing agricul-
tural production. One may therefore observe that Tanzania has
done considerably well in restructuring the inherited land tenure
system in the context of the needs of a socialist society. To
attain these objectives, Tanzania was initially concerned with
building up a kind of leéal framework which was thought to
facilitate, and to be compatible with, a socialist formula of

economic development based on land,

Zambia, as compared with Tanzania, is very much behind in tacke
ling the problems of land reforms aimed at breaking up the
inherited feudal and Capitalistic institutions governing titles
to land. Zambia has taken no radical legal measures to ensure
that the government is in a position to control developments and
to regulate priorities through the mechanisms of covenants and
development conditions to which the grant should pe subjected,
It is quite true that the government's policy in land matters
has been made amply clear, and if implemented the Tanzanian
approach is likely to be reproduced in Zambia., For example, on
30th June, 1975, President Kaunda in an address to the National

Council of the United National Independence Party announced
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farereaching land reforms. He announced that all freehold titles
were to be abolished immediately, and that these titles (i.e.
freehold) will have to be converted to 100-year leaseholds. Fure
ther unused tracts of farmland are to be taken over immediately
by the government., The President laid particular emphasis on
profiteering on undevelopred land. He gave an example of three
small plots covering an area of 0,2048 hectares in Lusaka being
sold to Solar Investments (Zambia) Limited for K150,000, On

the same day the Development Bank of Zambia bought one of the
plots of only 0.0927 hectares at K100,000., The President annou-
nced that this being "broad day robbery" this land and the
K100,000 will be forfeited by the government. In the same speech
the President directed that Real Estate agents will have to close
immediately; '"the functions of real estate agents connected with
houses and buildings are more properly the responsibility of the
Zambia National Building Society". Moreover the President
charged that real estate agencies "have been lar;ely responsible
for inflated prices of land and housing", It was further annou-
nced that in future no individual will be allowed to build

houses for rent. Aind rented buildings owned by individuals are
to be taken over by local authorities. Similarly all vacant
plots and all vacant and undeveloped land in and around Lusaka
and all other cities and towns will likewise be taken over by

local authorities,



In an official pamplet entitled "UNIDP: Naticnal Folicies For the
Next Decade 1974 - 1984"26, a summary of the government's land
policy is available in these words; "Land is the most rrecious
God-given gift any nation has. Thus the Party has unequivocally
declared that land must remain the property of the State to=day.
In pursuance of this .,,. the Party will take the following mea=

sures:

l. all land will continue to be vested in the President of the

Republic of Zambia on behalf of the State;

2o all existing freehold titles to any land will be replaced

by leasehold titles for terms of 99 years;

5« Leasehold titles will be subject to such terms and conditions

as may be prescribed to ensure proper utilization and exploita-

tion of land in the national interests, good husbandry and estate

management.

In this connection further freehold grants of land will be stoopped

immediately;

bk, Laws of succession to land will be enforced to favour maxie

mum (economic and social) improvement on land;

5 alienation and sub=-division of land by any lesee will be

strictly controlled and regulates so as to prevent speculation,

uneconomi¢ us-s, fragmentation and dissipation of our land"
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The government's policy towards land tenure as represented in the
above pronouncements are beyond any shadow of doubt-they are aimed
at socialist ends, that is, elimination of landlordism and the
exploitation that goes with it; redistribution of land; a con-
trolled land tenure system so that the government can direct the
course of land development., Unfortunately the government has 80
far done very little if any, to translate these policies into

law,

The only encouraging effort made by the government in this res-
pect is the drafting of a National Assembly Bill, the Law Reform
(Land Titles and Restrictions) Bill,27 1974 which was gazetted

as a Bill but was later withdrawn ffom the National Assembly, At
the time of writing the Law Association of Zambia is studying the
Bill, and as soon as it has made its representations the bill
will be redrafted and re-presented to the National Assembly. 1Its
importance in the instant discussion however, is that if made law
the above quoted government policies with respect to land tenure
in the country will be implemented. The 'l1ay!? will make a drase
tic impact on the existing system of land alienstion, and will
give the government some control over land in order to prevent
its misuse by g lazy owner occupier or anp incompetent tenant.

The object of the withdrawn Bill is "to provide for the convere
tion of titles to land, for the imposition of restrictions on

sub-division, assignment or sub-letting of land, for the control



of sale, transfer and other alienation of land for value, and

for matters connected with or incidental to the foregoing'". The
bill converts all freehold tenures in respect of any land in
Zambia and all tenures which give to any person the right to

hold land absolutely or in perpetuity into leasehold tenure for
the statutory term of ninety-nine years, The president will hold
the reversionary interest on behalf of the people of Zambia, And
any land to which this 'law' shall apply shall be granted subject
to such terms, conditions and covenants as the President may
determine. Further, no holder of land shall sub-divide, assign
or sublet land except with the approval of the responsible
minister signified in writing and in accordance with such terms
and conditions as the minister may think fit to impose.e Simie
larly, no person shall sell, dispose of, transfer, confer any
interest in, or otheorwise deal in any iand for value save at the
price, premium or consideration, and in accordance with the terms
and conditions approved by the minister, These later provisions
shall not, however, apply to land which in the opinion of the
minister has unexhausted improvements. And observance of terms,
conditions or covenants stated in the lease shall be the crite=-
rion used in considering whether the tenant shall be entitled to
a renewal of the statutory lease upon its determination by
effluxion of time., In the case where g statutory lease is not

renewed by reason of the tenant's failure to ohbserve any term,
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condition or covenant stated in the lease, the tenant shall be
entitled to cqmpenSation for any unexhausted improvements on

the land = the Zambian bill defines "unexhausted improvements"

to mean anything resulting from the expenditure of capital or
labour which increases the productive capacity or utility of land,
but does not include growing produce., In essence this definie
ticn of 'unexhausted improvements' stand in =a striking resembla-
nce to that obtaining in the Tanzanian statutes that have earlier

been reviewed,

No compensztion is to be payable to any person by reason of the
conversion of his freehold tenure by or under the provision of
this 'law', and conversely no claim for compensation or breach
of contract shall be imposed on any person who, for the  uruose
of complying with this *law', reduces the torm of his title to
lande And, it will be an offence, punishable by a fine not
exceeding five thousand kwacha or to imprisonment for a term not
exceeding three years, or both, for any verson to contravene

any of the provisions under the tact',

It is self-evident in the light of the contents of the Law Reform
(Land Titles and Restrictions) Bill discusscd in the preceding
paragraphs that, like Tanzania, Zambia also intends to nationa-
lize titles in freehold lands by converting all existing fees
simple in possession into government leases for a period of 99

years subject to the annexing of development requirements. ‘he



government's vplan in undertaking this measure is obviously to
ensure proper utilization and use of land in the national
interest and also to entrench its position so that control of
develorments and the regulation of priorities through covenants
and conditions as instruments of land use, It is also hoped
that land nationalization would lesd to reduction in land »rices
and may ensure that '"unearned incomes" are creamed off for the
benefit of the community. The government has also seen it fit
to enact restrictions against the free disposition of land.

This will afford an opportunity for land officers to scrutinize
every application for the transfer alienation, or sub-division
of an estate or interest in land so as to ascertain whethcr it
is made in good faith, and in order to strictly control and
regulate such activities in the interest of economic use of
land. Such opportunity of surveillance will also enable the
government to prevent speculative transactions and also to
uproot the practice of land accumulation. Thus Zambia is also
moving in the direction in which Tanzania has passed through by
inducing land tenure changes which are concerned with economic
develoiment by creating a machinery conducive to land utilization
and to penalising the non-user of land. The primary aims of
these 'land reforms' which are in the pipeline in Zambia is
obviously the breaking up of feudal and capitalistic institue
tions revolving around title. But as indicated earlier, the Law

Reform (Land Titles and Restrictions) Bill ic under study and
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scrutiny. The situation just narrated above therefore has no
legal basis at this point in time. However, the late Attorney-
General and Minister of Legal Affairs, Mr. 5ilungwe, had assured
the author that the "bill' will definitely be debated in the
National Assembly and is to become the law governing land tenure
in Zambia. This being the case it has, therefore, some releva-
nce to the instant discussion on the nationalization of land as

a means of attaining economie development and social equality.

The operative legislation in Zambia in matters relating to
alienation of land is the Reserves and Trust Land (Adjudication
and Titles) Act.28 According to the Orderé made in pursuant to
this Act, land in Zambia is divided into Irust land, State land,
and Reserves. Under the Zambia (Trust Land) Orders, 1947 to
1964,29 all Trust Land, which is defined as land set apart by
Section 3 of the Order, for the sole use and benefit of the
natives of Zambia, vests in the President for the use or common
benefit of the natives of Zambia.Bo It is further provided that
no titles claimed by person other than natives to the use and
occupation of any such land shall be valid unless and until they
have been confirmed by the President;31 but the president may,
when it appears to him to be in the general interests of the
community as a whole, grant rights of occupancy of Trust Land to
natives or non-natives and demand a rental for the use of land

-

50 granted,)2 or he may acquire Trust Land for public purposes?3



In the same way, all rights in or in relation to tState Lands!
and 'Reserves'vest in the President = this is by virtue of the
“ambia (State T.ands and Reserves) Orders, '1928 to 1964.34 These
pieces of legislation do in fact vest ownershiy of land in the
President on behalf of the State. The President has also been
given sufficient statutery powers to direct ways in which land
has to be used in the general interest of the whole community,
Put in “ambia, unlike Tanzania, there secems to be no legal means
by which the grant of land is accompanied by develozment requiree-
ments upon which tenancy can be made dependents. The only thing
which the Zambian legislation guards against is absenteeism. It
will be recalled thst one of the primary suripocses for the passage
of the Lands Acquisition Act, 19‘7035 was to legalise the expro=
priation of unutilized land belonging to absecntee or non-resident
ownerse  Under this Act the government was able to forfeit the
unutilized or undeveloved land belonging to absentee owners

without compensation.

In conclusion the view can be entertained to the effect that
Tanzania and "ambia, and indeed many other African Commonwealth
countries, are to varying degrees, basically arreed to exercise
effective contrcl over the most principal means of productione
land; and to nurcue volicies which ultimately will ensure
collective owncrship of the resources of the countries as reiree

sented in tre lard. 2nd levislation has heen ragced to imilee
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ment the aforementioned desires with a definite hove that this
will ensure ecual distribution of wealth and the elimination
of inequity which flourishes best in the fertile conditions of
landlordicsm. Indeed this is one effective way of ensuring

social eguality, and progress in all its manifestations.



CHAFTSR 8

CUNCLUSIONS ’

In our conclusions it may be proper for us to reflect, very
briefly, on come of the outstanding points which have emerged
from our study. It is not, however, intended to restate our
views on the fine points of the relationship between the legal
protection of property rights and ecconomic development in the
context of emergent states which have already appeared in the
text; but rather to express our concluding remarks through two
closely related recommendations. First is the recommendation
that constitutions in emergent staﬁes should contain an express
and subetantive stipulation of ideology of the nation. Second,
and probably more important, there is need that constitutions
in emergent states should incorporate some form of broad direce
tive principles of state policy. The necd and justification
for incorporating these items in the body of the constitution is

the prevailing crisis of econonmic development in emergent nations,

It will be recalled that Chapter One of this discertation Sube=
stantially dwelt on the thesis that practically every modern
government on the globe has come to be concerned, to some
varying degree, with attaining eccnomic and social democracy.

Indisputably the magnitude of this task is greater in a new
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state, Development, as has been asserted earlier on, is the
challenging and supreme need of the emergent states. It is the
most urgent need. And it is a feature of life in developing
countries that the government shoulders responsibilities in
excess of those normally devolving upon governments in the
developed ones. No othgr institution has sufficient capacity,
resources or indeed legitimacy to undertake so formidable a

taske.

If it be accepted that a modern African State in the contempo-
rary develoyiment era has increasingly to be concerned not only
with the political organization of the go&ernment but also with
its economic structure, then there is no reason why its funda=-
mental law should merely end at laying down the political struce
ture of the government and fail explicity to deal with the eco-
nomic structure and activities of the state. It is very possible
to argue, in the context of the economic conditions of emergent
states, that the idea of constitutionalism should not be under-
stood only with reference to the needs of political democracy.
It is true that in earlier times, a constitution was a purely
political charter, the freedoms and safeguards which it ensured
being of a strictly political nature. Any attempt, if any, to
solve problems through the medium of the constitution was, gene=
rally speaking, indirect and flowed from the political and

civil rights and liberties which were recogniseds This function



of the Constitution was appropriate when the state was mainly
thought to be concerned with the maintenance of law and order
and the protection of life, liberty and pfoperty of the subject,
3uch a restrictive role of the state is no longer a valid
concept -~ more so in a developing country. An emergent state

is as much concerned to solve economic problems as it is to
solve political problems. For this reasom it becomes necessary
that increasing attention be paid to the solving of economic
problems through the fundamental law in the land. This means
that a constitution in an emergent state should devote a special
chapter or chapters to the future economic‘and social structure
of the state, It ought to stipulate that econonic activity is
one of the obligatory functions of the state. Incorporation of
some form of directive principles of state policy in the consti-
tution serves the objective in question by laying down certain
economic and social policies which are to be pursued by the
state: the idea being that these directive principles would
impose certain obligations on the state to take some positive
action in certain directions in order to promote and advance the
much needed material welfare of the people and achieve economice

democracy.

In the second place, the african leadership has just passed
through a period in which considerable elucidation on ideoclopgi=~

cal principles has been achieved, Indeed, for a new nation,
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there is a great need for a national ideology to act as an
inspiration and guide for action. It infuses a sense of purpose
and direction in the leadership and in the people at large. And
a sense of purpose and direction has virtue because of its
unifying influence upon the actions of the members of the state,
"Ideology defines specific goals for sociéty, prescribes the
institutional forms and procedures for pursuing them, and by so
doing seeks to direct and concert the efforts and actions of the
people towards the achievement of those goals. In this way it
seeks to unite the society into one people bound together by
common attitudes, common institutions and procedures, and above
all an acceptance of common social objectives and destiny".l
Nkrumah also had this to say about the need for ideology: '"the
dominant ideology is that which in the light of circumstances
decides what forms institutions shall take, and in what channels
the common effort is to be directed".2 Julius Nyerere also
explaining the need for an ideology has =said that, despite the
many socialist measures launched by his government, "it gradually
became clear that the absence of a genesrally accepted and easily
understood statement of philosophy and policy was allowing some
government and party actions which were not consistent with the
building of socialism, and which even encouraged the growth of

3

non~-socialist values and attitudes', Indeed it was to meet this
need that the Arusha Declaration was made in 1967, 4is a statement

of the country's national ideology, it "provided the necessary



sign-post of the direction in which the nation must travel to

L

achieve its goals",

It is because of the cruxiality that an ideology in a new nation
occupies that we submit here that a constitution of a new nation
must incorporate an express and substantive stipulation of ideo-
logy of the nation. The evidence available shows that practically
in every constitution of the areas under study no statement of
national ideology is mentioned in the substantive provisions of
the constitution. The closest situstion in this regard is to be
found under the Zambian One-Party State Constitution of 1973 in
which there is found a preambulatory referénce to 'Humanism' as
the national philosophy. But as we shall come to notice in due
course, a preamble is no part of the constitutiom and creates no
legal rights or obligations. Therefore a mere recital of a
statement of ideology in the preamble is not enough for our pure
pose, /e are submitting that a statement of ideology and
directive principles of state policy must substantively form
part of the constitution. By doing this the framers of the
constitution would be paving the way to the future legislatures
and executives as to the manner in which the exercise of legie-

slative and executive powers should be carried out,

DIKECTIVE PRINCIFLES OF STATE FOLICY SHUULD 85 NONedUSUICIADLE:

Having advocated for the inclusion of some form of directive
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principles of state policy in a national constitution of an
emergent state, we should now consider a more critical question
vhich such a measure implies: And this is whether the directive
principles should be made enforceable by a court of law. In
answering this question the situation under the Fakistan and
Indian constitutional systems will be of much assistance since
both countries have written in their constitutions brosd direce-

tive princirles of state policy.

vWithout going any far, the wording of both the Iakistani and
Indian constitutions is to the effect that the courts cannot
enforce a Directive Principle as it does ﬁot create any Jjusti-
ciable right in favour of any individual, This means that no
court is constitutionally entitled to declare any legislation as
invalid on the ground that it does not conform to the spirit of
any of the directive principle., In this way, therefore, the
directive principles differ from the fundamental rights which
enjoin the state to refrain from taking prejudicial action
against a guaranteed right. One can therefore say that directive
principles merely impose a moral obligation on the state to use
its legislative and administrative machinery to secure socio-
economic ideals., The idea of incorrorating them in the constie
tution is that they serve at least an educative value, and also
as guidelines cf those in power, and those who may capture power

in future, so that they are not free to do what they like; but



to exercise such power with due respect to the directive princie
ples.s Although, it is true that they may not have to answer for
their breach before a court of law, they may, nevertheless, be
answerable before the electorate at the time of election, In
other words the sanction behind the directives is only political

and not judicial,

The proposition that so far as the courts are concerned the
directives are not enforceable is explicitly clear when one looks
at the Fakistani constitution, and at the Indian Constitution too,
Chapter two of the Pakistani Constitution provides for the 'frincie

ples of Folicy,' and is worded thuss

7 (1) The Principles set out in this Chapter shall be known as
the “rinciples of Policy and it is the responsibility of
each organ and authority of the State, and of each person
performing functions on behalf of an organ or authority
of the State, to act in accordance with those Principles
in so far as they relate to the functions of the organ

or authority,

(2) 1In so far as the observance of any particular Principle
of Policy may be dependent upon resources being available
for the purpose, the Principles shall be regarded as being

subject to the availability of resources,

0 (1) - The responsibility of deciding whether any action of an



orgen or authority of the State, or of 2 person pere
forming functions on behalf of an organ or authority of
the Ltate, is in accordance with the rinciples of
f'olicy is that of the organ or authority of the State,

or of the perscn, concerned,

(2) The validity of an action or of a law shall not be called

in question on the ground that it is not in accordance

with the Principles of Policy, and no action shall lie

against tue state, any organ or authority of the sState

or any person on such ground."5

>imilarly, by Article 37 of the Indian Constitution, the
Directives are made expressly unenforceable by the courts., =zut
the relevant point to the instant inquiry which the Indian and
takistani approach help to establish is that it removes the
argument by>many of the African framers of constituticns to the
effect that inclusion of directive principles of state policy
in the constitutions will create difficulties founded on the
possibility that an individual can challenge the validity of a
law as contravening the directives. By making the directives

unenforceable this difficulty is avoided,

LHE UTILITY C# THE DIRZCTIVES:

in ocrcer clearly to appreciate the useiulness of the directive



principles of stute policy as substantive items of the concti-
tution, they must, in the first instance, be dictinguished from
fundamental rights pure. A guarantee of fundamental rights in
the Constitution enjoins the state from taking any action
violative of the rights in question. In other words they impose
a negative duty on the state., On the other hand, directive
principles will require positive action by the state. MNoreover
such action can be guaranteed only so far as is practicable in
the circumstances, The expression 'practicable in the circumse
tances' obviously refers to the availability of resources which
makes it possible to initiate any positive action in the imple-~
mentation of welfare schemes, This is why the Fakistani Consti-
tution has expressly provided that "soe In so0 far as the
cbservance of any particular I'rinciple of folicy may be dependent
uron resources being available for the rurpose, the Principle
chall be regarded as being sub ject to the availability of
resources."6 For this reason it would be unrealistic for any
emergent state to make directive principles of state policy to
be justiciable for the obvious reason of the scarcity of

resources,

Perhaps one distinctive feature of directive princijles under
the Pakistani and Indian constitutions is that they are more
widely worded than the declarations resarding fundamental

rishts. Possibly the resson for the general and flexible



character of the language of the directive principles is to
leave enough scope to the government to frame their policies
from time to time, according to their own discretion and the
circumstances prevailing. But the important point is that it
may happen at times that a legislation pasced in pursuance of a
directive principle comes in conflict with a fundamental right =
and“more s0 on a guaranteed projperty right, because efforts to
cocialise an economy invariably involves tampering with private
rroperties or assets. In such an event, the Indian Supreme
Court had no difficult in holding that a directive principle

cannot override a fundamental right, 1In the case of State of

Madras ve Champakam,7 the Indian Supreme Court laid down the

principle that:

"The directive principles of State policy which are expressly
nade unenforceable by a court cannot override the provisions
in Fart III which, notwithstanding other provisions, are
expressly made enforceable by appropriate Writs, Orders or
Directions under Art. 32, The chapter on Fundamental Rights is
sacrosanct and not liable to be abridged by any Legislative or
sxecutive act or order, except to the extent provided in the
appropriate Article in Part III. The Directive Principles of
State rolicy have to conform and run subsidiary to the Chapter
on Fundamental Rights... That is the correct way in which the

provisions found in Part III and IV have to be understood,



liovever, 5o long &5 there is no infringement of any Fundamental
tight, to the extent conferred by the provisions in art 111,
there can be no objection to the State acting in accordance with
the Directive Principles set out in Part IV, but subject again
to the Legislative and %Executive powers and limitation conferred

on the State under different provisions of the Constitution."

But the statements made above should not lead us to suppose that
directive principles even if included in the national constitu-
tion would after all be utterly valueless from a legal point of
views It is the same Indian Supreme Court, in Re Kerala

I'ducation Bill,8 which has stated that ".... in determining the

scope and ambit of the Fundamental Rights relied on by or on
behalf of any person or body, the court may not entirely ignore
these Directive Principles but should adopt the principle of
harmonious construction and should attempt to give effect to
both as much as possible..."9 This means that courts can in
fact use the directives in interpreting the bill of rights., In
the context of an emerpgent state directive principles, if sube=
stantively written in the constitution, should exist as quali=-
fications to some of the guaranteed rights, They can, for
example, be used as an index of what a public interest, or a
public purvose, is intended to be, The voint intended to be put
acrocs here is that when a law is challenred as constituting an

nnreasornable restriction upon a fundamental right guaranteed by



toe constitution, the court must reject ti.t ceutenticn if the

low ceeks to carry out an object desired by the directives; Ffor
& restriction which is intended to promote economic progress in
an emergent ctate cannot ve regarded by courts to be 'unreasonae

. . . . G .
Lle,' Thus in the Indian case of Buddu v. Hunicipal Board,l it

wao stated that ;rohibition of slaughter of cows, bulls and
tullocks to enable the public to have sufficient supply of milk
and to enszure availability of sufficient number of draught cattle
Tor agricultural operations has been held to be g reasonable
veotriction under Article 19(6) in view of Directive ‘rinciples
ir wrticle 47 and 48 of the Indian Constitution. 4s the Court
tut it, "If with a view to increase_the milk sup.ly and the
~rocuction of foodgrains the Loard by framing a bye=law placed a
ban upon the slaughter of bulls, bullock:, cows und calves, the
#ction was in pursuance of the policy of raising the level of
nutrition and promotion of public health, a policy which is
cnjoined alike by the Constitution (under the Directive Tripci=
plec, irt. 47} and the U.l. Municipalities Act", Again the
Directive in irticle 48 of the Indian Constitution for preserving,
protecting and improving livestocks has been used by the ZSupreme
Court to spell out the limits within which the state could pro-
hibit the killing of animals and thus impose restrictions on the

trade of butchers under Arts. 19(1)(g) and 19(6) }1

Urofeszor Nwabueze has arsued that, "The n:ticnal economy is no



- less important to a new nation than national security, and there
is no reason why it should be any more objectiocnable as a ground
for derogation in the bills of rights."la‘ Only the 1967 Ugandan
Constitution expressly recognised the interests of the national
economy as a ground for derogation in the bills of rights. More=
over in that constitution a number of freedoms - freedom of
expression, correspondence, assembly, association, conscience and
movements - were all qualified by the demands of the national
economy - so long as the law authorizing deroguation, and the
action taken thereunder, was reasonably required in those inte=

rests and was justifiable in a democratic ésociety.l3

Apart from the Ugandan example undef the 1967 constitution
whereby the interests of the national economy operated to qualify
the enjoyment of some guaranteed rights, no similar provisions
exist in any of the rosteindependence constitutions of Common=
wealth Afriga consulted for the purposes of this worke The best
so far achieved in this respect is the inclusion of a preambula=
tory recital to the Tanzanian Interim Constitution to the effect
that it is the duty of the government to conduct the affairs of
the State so that its resources are preserved, develoved and
enjoyed for the benefit of its citizens as a whole and so as to
prevent exploitation of one man by man. 4 similar recital wvas
reproduced in the preamble to the Jambian one-party state constie

tution of 1973, 1In the latter constitution *Humanism' is also



stirulated as the rhilosovhy of the nation.

Un the face of it one may be tempted to think that these preambu-
latory recitals calling upon the state ana government to appro=-
priate the national resources along certain ideological lines
(also stipulated in the preamble) are in fact binding on the
government., The position is that a mere declaration in a
preamble has no legal effect. At least in the Rritish concep=
tion, a preamble "forms no part of a statute, and so can create
no legal rights or obligations, though its spirit may be a

guide in the interpretation of the substantive provisions."lh

50 whatever effect the recitals on the ecoﬁomic organization in
the Tanzanian and Zambian preambles have, can only ba of a moral
and educative one. In fact the framers of the Tanzanian constitusw
tion themselves recognised the *'emptiness' of a mere recital in

a preamble, and therefore urged that in addition to it Yeveryw
thing possible should be done to win for these principles a
strong commitment from the citizens". Our view is that the
interests of economic development, being factors of great impore
tance in emergent states, should find a substantive place in the
constitutions of these areas and should exist as the framework
within which the guaranteed rights including the protection of

property rights are to be interpreted,
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