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CHAPTER ONE

INTRODUCTION

""Modern government, which rubs ever more
'frequently against private citizens,

probably adds to the sum total of human
well-beiug, ~ut it certainly adds also

to thne sum total of human friction."

Gellhorn, When Americans

Complain (1966)

Liberal democrgts have repeatedly stated their
agreement witn the general proposition that one of the
most phenomenal developments of the last century had
been the complete transformation of the "“proper"
concerns of government activity. This "revolution"
is often said to be manifested in the provision by
government in the modern state of elaborate social
services as well as the regutation of most of the
daily business of mankind. And yet, it is further
said, only a century ago the state in economically

advanced nations existed for very limited purposes:
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defence of the state from external aggression,
public order, and the administration of criminal
Jjustice, being the most repeatedly asaerted.1
Emphasising this development; Garner asserts that
"laissez faire died with the dawn of the twentieth
century and today the state has to concern itself

with the welfare of its individual members."2

That this development has been generally
accepted by all liberal democrats may be further
confirmed by the observations of one English Law Lord

in the case of Pfizer Corp. v. Minister of health.3

In that case the court had occassion to decide whether
the administration of medicines to patients through
National Health Service hospitals was a use of the
medicines "for the services of the cpown" within
section 546 (1) of the Patents Act 1949. Willmer L.J.,
delivering judgment in the affirmative, said:

"It is no doubt true that in the mid-

Victorian times the treatment of patients

in hospitals would have been regarded as

something quite foreign to the functions

of government. But in the years that have

elapsed since then there has been a revolu-

tion in political thought, and a totally
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different conception prevails today as to

what is and what is not within the functions of

government,'

The present study is not intended to be a
comprehensive and critical evaluation of this much
discussed "movement" from the laissez~faire political
philosophy, if it be one, to the welfare state.
Rather it shall be adequate for the present purposes
that we elaborate only Slightly on this widely agreed

upon development,

Classical eighteenth-century capitalism in
furtherance of Adam Smith’54 thesis, is said in this
development to have been vitiated by government ini-
tiatives designed to guide the day to day lives of
private individuals. Examples are all too often cited
by references to the developments in the capitalist
nations of the world, ‘For example, in the United
States of America, state intervention in "private
affairs" beyond that previously stated came initially
in the creation of the first federal agency, esta-
blished by a statute of 1789 to Mestimate the duties
payable'" on imports and to perform other related

5

duties., The second agency was established by the

President pursuant to a statute of September 1789,
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This provided for military‘pensions for "invalids
who were wounded and disabled during the late war
"to be paid'" under such regulations as the President

of the United States may direct.”6

From that period to the present day Congress
has been grinding out legislation creating new
agencies. Various services including electricity,
water, gas, public transport, telecommuniéations,
schools and inter-state commerce, to name but a few,
are today administered by federal and sometimes

state agencies,

The United Kingdom is also citeda as having
undergone this trend, the major differences with the
United States being said to be occassioned by histo-
rical factors. In particular, it is pointed out in
stating these differences that up to the seventeenth
century in England the crown had vast powers of
oppression, having their historical origins in the
country's feudal history. In the seventeenth century,
50 the.argument goes, the Crown lost most of its po-
wers of oppressing the subject. Only certain powers
today refered to as prerogative powers remainéd vested
in the Crown. In particular these powers inciude

summoning and dissolving parliament, declaring war,
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regulating the armed forces, concluding treaties
with other states and conferring honours.? That the
"poor relief" law of 1572, providing for the collec-
tors and overseers to compel "woluntary" payments
for poor relief and Elithabethan "oid poor law" of
1601 could be found on the English statute books of
the time 1s quickly dismissed as exceptional and
insignitacant. It is thnen stated that it was not until
the end of the ninenteeuth century that the welfare

state asserted itself in England, so tnat today

"pensions, allowances hospitals and a
state medical service, free legal aid,
environmental hygiene with its emphasis
on nousing, sanitation, clean food, water
and air.... and the education of the
country's children and even its aduit
citizens.eso"

are regarded as being within the ambits of the

"proper' concerns or the State.

This ursupation, if that be the right term,
by the State of the responsibility of regulating the
day to day business of its individual members is seen

by liberal democrats as being the most fundamental
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reason tor resorting to the presently ubiquitous

administrative process.

The administrative process has been said
to be the "complex of methods by which agencies carry

? This summation, albeit typically

out their tasks."
American in 1ts reference to "agencies" rather than
the more English "administrative authofities”, is

an adequate statement of the basic idea of the admini-
strative process. It is the process of implementing

government policies outside the Legisiative and judi-

cial processes.

In féct the administrative process is seen to
be different from both the legisiative and the judi-
cial processes., Indeed 1t 1s due to the inability of
both these processes partly to cope with the process
of government in the modern state or otherwise to
redress all grievances arising in the moaern state
that the administrative process has gainea prominence
and favour. VWhereas both tnelxeglslatlve and judicial
processes are obviously too slow and dilatory, not to
mention 1ncompetent, to handle all the issues arising
in the modern state, the administrative process is
said to be both weli equipped and speedy and can there-

fore effect government goals more etffectively.
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The development stated here, particularly
insofar as it stresses the rise of the administrative
process is regarded as phenomenal. All efforts are
made to avoid detracting from or vitiating to the
smaliest degree the significance of the administrative
process. And yet because of that, the need is often
recognised to empnasise that with this develiopment,
where government activity constantly touch everyone,
bruises and scratcnes are inevitable., As Jaffe nas
statea, '"government, whether by legislator, executive
or judge; can oniy be accompiished through individuals.
Bach inaividual will have his own conceptions ot
public good and his own purposes, and so wili be
caught (sometimes quite unconsciously) in a conflict
between proper and improper motives, between motives
which the Law allows and those which it does not.
This 1s more likely to be true in the case or an
administrator than a judge, because an administrator
is usually given by law a greater scope for action
and 1s under pressure from interésted groups "to get

things done. ?1"

The removal of these individual irritations is
socially desirable. Lo tnat end there exists in the

mouoern state institutions, within the administrative
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process ana ouiside it, for remedying indiviaual
grievances. Theseremedial institutions are central
in vne present study. But prior to delving into a
critical analysis of remedial institutions in 4ambia,
it is desirable to relate tnis development to
Zambia's history and circuwstances. This is parti-
cularly so because in order to effectively account
for any successes or fai.ures of Zambia's institu-
tivns for remedying grievances arising out of the
administrative process, one has to get a firm grasp
of the historical factors which gave rise, directly

or indirectly, to the institutions.

THE WELFARE STATE, THE ADMINISTRATIVE PROCESS AND
COLONIAL UNDERDEVELOPMENT,

The aispussion nas hivuerto been concerned

witn stating, definitely not originally, the generally
agreed upon evoiution vi government administration
mainly resulting irom the onset of the weirlare state
in the western countries, It woula be in order to
tootnote this by observing that insorar as tne theme
has consistently been to point out how the adminis-
trative process has gained prowinence, it would be

true to associate this development to those states
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that have undergone communist inspired revoluations

in the present century.

One cannot assert with justification that
central government administration in Zambia underwent
any fundamental transformation simulﬁaneously as it
did in these countries, particularly the metropolitan
countries. Indeed at the time at which writers and
other observers claim to have marked the rise of the
welfare state and consequently the administrative
process (towards the end of the last century), there
was no territory with defined boundaries and identifi-
able unitary government institutions that one could
call Zambia, or Northern Rhodesia, as the country was
called prior to its attaining political independence.
At the time, the British were still active in colo~
nising various adjacent tracts of territory which
were later to be merged at the British's initiative
to constitute the Northern Rhodesian protectorate.

We might briefly follow the process of defining Nor-
thern Rhodesia from the early stages of colonialism
through to independence before "fitting in" the
administrative process.

Unitary government for the territory presently
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called Zambia started to emerge towards the end of
the last century. The British South Africa Company
(B.S.A., Co.) at the time was instrumental in esta-
blishing the basic institutions for the government
of the territory. The Company, thfough its ambi-
tious central figure Cecil Rhodes (who was later to
lend his name to the territory, obtained letters
patent from the British Crown in 1889 granting a
royal chartér of incorporation to the company.

The Company was given power to obtain territory by
treaty from the rulers of the various nations that
occupied the territory, to administer the areas so
obtained and to engange in all forms of economic
activity. Rhodes in his efforts to assert his
ambitions, proceeded to conclude treaties. He sent
Lochner to Barotseland and the latter concluded a
treaty, or more correctly, persuaded Lewanika to
sign a treaty the same year.12 Other negotiators,
including Sharpe and Thomson, concluded treaties
with rulers in other areas. As a result of these
agreements, the B.S.A, Co. gradually spread its
sphere of influence over the rest of the country and

provided the effective administration of Zambia in
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two parts: North-Western Rhodesia and North-Eastern
Rhodesia. The two adjacent territories were amal-

gamated in 1911 to form Northern Rhodesia.13

Company rule over Northern Rhodesia ended in
1924 when the territory became a direct British pro-
tectorate. It was henceforth ruled by a Governor
(to represent the British Crown) and a small staff.
In 1953 the territory joined Southern Rhodesia and
Nyasaland, the former a self-governing British colony
and the latter a British protectorate, in the ill-
fated Federation gf Rhodesia and Nyasaland. This
marriage broke down a decade later. On 24th October,
1964, Northern Rhodesia secured political independe-
nce of the British Crown to become a republic with

the name Zambia.

It is now appr0priate to comment on the
evolution of unitary government in Zambia with a view
to ascertaining the nature and extent of the adminis-

trative process, and the ensuing consequences.

The B.S.A. Cos was primarily and mainly a
business concern. It was concerned with the exploita-
tion of the mineral resources which the prospectors
believed to be in abundance in the territory. Accor-

dingly, one of the major interests to the B.S.A. Co.
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in the 1890 treaty was the acquisition of mining
rights over the entire jurisdiction of Lewanika,
which was erroneously construed to include exclusive
rights in the exploitdtion of minerals

in the rich copperbelt province. Development expe-
nditure by the company as the administrator was un-
known, except in isolated cases like the construc-
tion of the railway. Even in such cases the motive
was to facilitate easy exploitation of the mineral

resources.

Some observers suggest that social welfare as
a facet of development efforts, was to some degree
effected by missionaries.qu Two observations may be
made here, Firstly, social services provided by
missionaries cannot justify the conclusion that the
Government of the day was a welfare state Government.
Secondly, a consideration of the motives for the
missionaries providing these social services shall
vitiate their value. The motives for setting up
schools and even medical centres was not the provi-
sion of social welfare services for its sake. As
Mwanakatwe has correctly asserted, 'the basic motive
was evangelization of the indigenous - people, their

conversion to the Christian faith and reclamation of
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their lives. The provision of schools and educg-
tional facilities by Missionaries was fortuitous

or, at best, merely complementary to their much
desired objective of increasing the numbers of their
Christian followerso”15 Any argument for missionary
-inspired social services to prove early colonial

welfare state ought to contend with this fact.

In the final analys.s, the fact is during the
period of Company rule, government administration was
limited to very few matters directly connected with
the attainment of the commerc¢idl.’ goals of the admi-

nistrators.

Did the institution ot direct British rule in
1924 alter the position? Historical dats and obser—
vations by scholars are available and they suggest
even on their most cursory examination that any
changes that uccurred indeed over the next half a
centufy were minor and insignificant. As Adg “has
argued, in his able study of the Civil service in
Commonwealth Africa (in which study the expression
"eivil service” is used, significantiy, to denote

"government”16 this trend was discernible
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throughout all the British possessions. He says:
"In the socilal services such as health and educa-
tion, the civii service was not initially directliy

concerned with their deveiopment."17

The implications inherent in Adu's argument
invite some elaboration. The evoLution of the admi-
nistrative process in Zambia is best understood
after some consideration of the nature of colonialism

generally.

The nature ot colonialism and its offshoot of
underdevelopment for the colonised is a rich topice
Vast amounts of inkhave been spillied over the subjeét.
As Colin Leys has asserted, "A bibiiography on the
questions raised in this section (of colonial under-
development) would now fill a book.“18 “We obviously
cannot in the present study attempt to advance a
comprehensive statement of what has been said on the
subject. wNonetheless we are not prevented from
stating a brier but coherent outiine of the nature of

coloniaiism and ats offshoot of underdevelopment, with

particular reference to Zambia.

Colonialism has been called a "One-armed

bandit.""? This analogy 1s appropriate to
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describe the consequences o1 close to a century
of colonialism in Africa. To quote one French
Saying, colonies were created '"by the metropoies tor

the metropoles."

It is trite knowiedge that tnere’were two
salient motivating considerations behind the asser-
tion by the coionisers of their sovereignty over the
colonies: The quest tor new markets for the produce
from their expanding capitalist economies and the
thirst tor the exploitation of the abundant natural
resources 1n the coionies, Deliberate efforts were
made in furtherance of both these objectives. Colo-
nies began to be progressively incorporatea into
permanent relationships with these expanding econo-
mlcs.zo The relationships were, as shouia be ex-
pected from the above, ones of dominance and depe-
ndence of the coionies by and upon the metropoles.2
The coionial states, dubbed by one author on poli-
tical economy of coloniglism as « mere sub-committees
of the metropolitan states,22 was instrumental in
instituting and perpetuating-this relationship. It
did so at two levels: by actively and directly
enganging in the economic exploitation of the colony
by protecting the national interest against competi-

tion from other capitalist}s,z3 and by providing the
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necessary estéte structures to guarantee optimum
conditions under which private companies could
operate in Africa using cheap African labour to ob-
tain maximum profitsoah In Zambia the most basic
legislative device for private enterprise was enac-
ted on 20th October 1921 in the Companies Ordinance,
enacted to provide for the "formation, managément
administration and winding up of limited liability

. 2
companiesses >

The effects of this development were the same
in all dominant-dominated relationships. Mainly,
these were the extraction of the surplus in the pro-
duction process in the colonies, to the metropoles,
rather than its re-investment in the colonies<PROF.
Seidman has correctly stated that '"the economic
surpluses earned from African productive enterprise
rather than being invested in Africa, were shipped
overseas to enrich investors in the home countries."2
Lack of capital for re-investment led to the growth‘of
colonies being confined largely to the sector or
sectors producing primary products for exports -
what Prof, Ann Seidman calls the "expért enclave."2

Another major effect of colonial under-

development was the emergency of new relations of
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production in the colonies. New social strata and
social classes were either introduced by colonial
settlement, or created from among the indigenous
population. But it has to be noted that colonial
underdevelopment in Zambia occassioned more marked
and exclusive class distinctions on racial lines:
the colonial state work-force and the colonial
white settlers constituted the capital owning class
while the indigenous population constituted the lo-

wer class,

Partly as an essential aspect of this
colonial underdevelopment and partly as a necessary
consequence of it, the colonial state in Zambia pro-
vided next-to-nothing in the areas of social servi-
ces. Supposedly theyconstructed roads, the railway
line, hospitals and the like. The truth is that
these were only provided when they constituted the
necessary infrastracture for the extraction of sur-
plus value. Secondly the sum total of these servi-
ces was exceedingly small. Thirdly they were pro-
vided on racial lines. Statistics, though not
always in themselves conclusive, may throw some

light upon this aspect.
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The Calousngss with which the colonial
government regarded any expenditure on social ser-
vices is proved by the indifference of the govern-
ment in one specific area: Education, a social
service which is surely central in any ''welfare

state,"

Primary education was introduced, as alluded
to above, by missionaries as early as 1883.28 This
primary education was however, grossly inadequate,
(besides what has already been said above about
missionary education). The colonial government only
came in to pay lip-service to education in 1925,
This did little to improve the situation. In 1925,
for example, the estimated number of African child-
dren for whom educational provision was required was
200,000, Of these, only 50,000 children were in any
kind of school. Out of the 50,000 the government
could only boast of having provided school places for

29

600 of them, ’ the rest being in missionary schools.

v
Secondary education was unknown to the
indigenous population until after the second world

war. After it was introduced the places available
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were riduculously few. In 1946 the enrolment of
African secondary school students was 143, The
figure continued to rise at a painfully slow pace so
that in 1963, the year preceding the year of indepe~
ndence for Zambia, no more than 7050 indigenous stu-

dents were attending secondary sc¢hool,

All the while such minimal efforts were being
exertéed: on education for the indigensus - population,
relatively vast amounts of the territory's wealth were
being spent on children of white settlers. If the
point is not easily amenable to proof on the basis
6f empirical facts of numbers of school places, it is
easily proved by the expenditure. In 1924, the year
the government entered the arena of education, £348
was spent on African education, while £7,722 was
spent on the education of the very few children of
whites. 1In 1934, £20,319 and £27,146 was spent on
African and European education respectively, the
apparently large increase in expenditure on African
education being attributtable mainly to grants from
private institutions like the Barotse Trust fund.

In 1945, £149,450 and £75,289 was spent on African

and European education respectively.
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In the final analysis, the position of the
colonial government regarding the provisidn of edu-
cational facilities can best be summed up as pathe-
tice As Dr, Kaunda has said, "the colonial govern-
ment's policy was not one of widening the scope of
education to cover the majority of the poepie of this
cou.try, ovut was meant to cater for very few to pro-
vide, as it were, clerical, menial and other ser-

w>

ViceS.

What has been submitted regarding the acti-
vities of the colonial government in the way of provi-
ding educational facilities is equally applicable with
regard to other social services. The two dominant
themes in the process of colonialism, it should be
emphasised, were the dominagtion of colonies by the
metropoles in the economic sSphere on the one hand, and
racial discrimination, resulting in social stratifi-
cation on the lines mainly of race and economic

status in the political economye.

It was institutions and state structures
instituted for colonialism that the poiritically
autonomous government inherited in 19ol4. The new

government was not unaware of these legacies of
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coionialism. For example, this awareness of the
consequences of colonial domination was stated in the
first ever Development plan for an independent Zambia.

It was said:

"Zambia presents among other features a dual
economy in a most extreme form. By this is
meante...s inherited structures by which eco-
nomic activities (are) in the hands ot a
small priviieged minority, while the rest
are contined to subsistence agriculture or
to‘providing a reserve for unskiliea labour

32

and a limited market for consumer goods,'

It was immediately realised that politicai
independence was meaningless without economic inde-
pendence and meaningtiul economic and social development.
Not unnaturally theretore, and in fact in the fashion
of political units elsewhere which had been subjected
to brutal colonial underdevelopment (e;g:- The
Arusha Declaration of the TANU party of Tanzania in
its most widely quoteda assertion, declared: 'We have
been oppressed a great deal; we have been exploited a

great deal, and we have been disregarded a great
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deal,"33) the government in Zambia sought to walk
the socialist road. 4n ideology was adopted in 1967
to be the guiding sparit for the long walk towards
economic lndependence and economic and social progress.
Humanism, the ideology adopted in 1967 was declared

34

to be "man centred," But in effect it is proof of
the government's commitment officially to socialisme
Accordingly social welfare ranks high on the priori-
Ties., Bold and deliberate efforts were thus unoer-
taken to introduce social services through state
institutions. In the fielid of education, the one
facet of social life we used to examine the nature of
colonialism, altogether fourteen secondary schools
were constructed in various districts in the country
in a period of eignteen months from January 1965 to
June 1966 under a transitional development pian.

Two teachers colieges at Chipata and Kasama were also
constructeda uncer this plan.35 Indeed even plans to
construct a University in the country were speeued up
80 that by 1960 the University of Zambia became
functional, not to mention numerous other educational

institutions not being schools or Universities.

Under the First National Development Plan
capital expenditure on eaucation was committed to

amount to 9,811,000 for 1967 and £39,420,000 for the
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period 1967 to 1970, while recurrent expenditure was

committed to be £1,655,000 for 1967 and £8,234,000 for
the period 1967 to 1970. Phenomenal increases indeed,
compared to expenditures on education during the colo-

nial period.

Government initiatives towards the declared
goal of socialism have continued and have in fact
gathered momentum during the fourteen years of politi-
cal independence. The government introduced state
capitalism by capturing the commanding heights of the
economy, the minining industry, other industries, manu-
facturing and trade and commerce, through economic re-
forms which commenced in 1968.36 The government Stat=-
ised the banking and other finance institution and tried
to localize capitalism through further econowmic reforms

37

in 1970. Other types of reforms came in the area of

Rent Control Legislation and legislation on freehold

title to land.38

The government further undertook to
provide a plethera of social services like free education
without racial discrimination, free medical services, a
public transport network, socigl security schemes and

numerous others which shall not be recountered for the

sake of brevity.
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Much may be said about the effectiveness of all
these government initiatives in attaining the openly
avowed objectives of economic independence and economic
and social progress for the country. The Government
cannot, at least, be accused of being totally blind to
the difficulties of attaining these goals, given the
fact that Zambia, once having been a colony, was
dragged almost beyond redemption into the web of
international capital and the neo-colonial status so
often characteristic of the so-called "third-world."
As Pfesident Kaunda has admitted, "There is an explo~
sive time lag between the attainment of political

sovereignty and effective control of the economy."39

However, our immediate concern is not with the
degree of success or otnerwise of government initiatives
to extricate the new state from its neo~colonial status.
Our immediate concern is slightly limited-although that
is not to say is not concerned with the above, which
would, of course, be a naive‘claim to la&. We: are
concerned here rather with the fact that the above
development has entailed a tremendous increase in state
institutions. Government has developed from a govern-

ment of "a governor with a skeletou staff! to a
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complex institution em?loying thousands of workers,
among them skilled workers, semi-skilled workers and
unskilled workers. As in the case of the advanced
nations of the world, the expansion of the adminis-~
trative process occassions more skirmishes between the
sulers and the ruled. It 1s at this stage that one
apprec;ates the efforts made earlier to delve in detail
into stating the historical evolution of govern-
ment administration in Zambia. The belated expansion
of the administrative process may have had far~ reaching
effects upon the volume of grievances against admini- *
strative action, but it also had equally far=-reaching
efrects upon the degree 6f success in remedying these
grievances that has been attained by the remedial ins-

titutions in the legal systems Let us summarise the

colonial legacies and so expand the present point.

The indifference to social weltare demonstrated
by the colonial government had, émong other conseque-
nces, the result of leaving the vast majority of the
population in Zambia in a state of abject poverty at
the time of the attainment of political independeﬁce.

Seidman, without intending any abuse, said of the

peopleé of the underdeveloped world:
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"Hunger haunts their days, malignant
diseases is an overhanging threat, the
spectre of early death lurks in their

doorway.”uo

The conceivable consequences of this, although
not always immediately apparent, inciude the following:
. It 15 to be expected that s;nce Zambla on
attaining aindependence found herself with a meagre
number of educated, ilet alone trained personnel in
all fields of national life, those that had to take over
the institutions of government were ill-trained tor

responsibilities., As Gupta has said:

"Owing to the scarcity of 1naigeneous
talents, the first round of promotion and
appointment was made almost wholily on
political grounds, As a result, a large
number of UNIP workers came to hola
important official posts even though they
were insutticiently equipped to discharge
reSpcnsibilitieso41
2. Tne existing remedial institutions, notably the
courts, were, in principle, available for all aggrie-

ved personse. In practice however, it would be a case
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of expecting too much to insist that the people, while
being in a state of abject poverty, could proceed to
nave their grievances against the administration
remedied through the judicial process.,

3+ That social welIare became after independence
the openlLy avowed goal ot the state entailed the govern-
ment taking up many other roles beyond enforcing crimi-
nal justice and collection of taxes. This has been
discussed in detail elsewhere. It is repeated here
to emphasise that the administrative process in Zambia
expanded with very little competent manpower thereby
increasing the possibilities of maladministration and

abuses of power.

In the tinal analysis one is led to the
conclusion that during the egtlre period of expansion
of the administrative process in Zambia there are, and
are emerging more and more administrative authorities
to create occassions for individual grievances while
the remedial institutions were and are not readily
available to remeay suchAgrievances. That is the basic

premise of the present study.

We are now able to appliy tne test of experience

to the above thesise. This uemands a study of judicial
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control of admiunistrative action, parliamentary
control of administrative action and political and
admin.strative controls of administrative action.
We shall then consider, in the light of-tne successes
or tailures of these remedial processes to remedy
maladministration, the institution of Commission ror
Investigations, being a torm ot Ombudsmanship, with
the objective or iluentifying its place, role and

impact in the administrative process in Zambia.
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PART T

CHAPTER TWO

ITHE - REDRESS OF GRIEVANCES IN ZAMBIA

One of the principle objectives of any govern-
ment, and particularly a government in a newly indepe-
ndent and unaerdeveloped state, shoula be to develop
a good and efficient administration to constitute the
basis tor errective co=ordination or the various ob-
jectives of the government., The existence of a good
and etiicient administration is dependent upon various
and varied factors. Among them are the existence of
an etfective and responsible government capable of
ensuring adequate social and economlcyconditlons\or
life for the people, iaw and oraer and the existence
of an effective system of checks upoﬁ and safeguards
against abuses of powers by the executive and admini-
strative organs of government.1 The Later condition
usually receives lesser attention but it is of equal

significance to the former conditions. As Wade has
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correctly argued:
"Government under the rule of law demands
proper limits on the exercise of power."2
much has been written on varioﬁs forums by

»

students and scnoiars in poiitical - economy and in
the tield ot the administration of criﬁgnal justice
on the need tor an effective govéfnment capable of
catering for the social and economic needs of the
peopie and capable of sustaininé law and order as
necessary conditions in society, Much remains to be
said. But what do we, as students of administratlve
law, have to say about the existence of a system of
checks upon ana safeguards against abuse of adminis—
trative powers in a newly independent and under-
developed Zambia? This dissertation intends to pro-
vide the answer to this question. Earnest efforts
will be made to go beyond the statement of the various
institutions or devices for keeping. administrative
power in check in the fashion aof orthodox liberal demo-
cratic scholars as represented by de Smith, Garner,
Wade, Jaffe and Davis, to name but a few. An initial
premise in this study shall be the emphasis that in
discussing the various institutions for redressing

administrative wrongs in Zambia, most of which are a
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colonial legacy, any honest and candid discussion
will do much more than cast a cursory glance at the
relationship between the legal principles as they are
enunciated in statutes and judicial pronouncements
and the socio-economic and political circumstances

obtaining in society.

Without intending to tell the story from end to
beginning, we may exemplify this argument by stating
that such honest and candid discussionwwill do in=-
justice to those adjectives if it féils to raise and
éttempt to answer the issue: To what extent is it
true to suggest that '"the review by the ordinary
courts of the constitutionality or legality of legis=
lative and executive acts, and of the propriety of
administrative acts of a quasi-~judicial nature is the
main bulwark of constitutionalism in the Commonwealth..
.......",3 given the palpable inability on the part
of the vast majority of Zambians to invoke the judicial
process? The present study intends to maintain fide-~

lity to this approach.

The institutions for'checking abuses of
administrative power in Zambia have their roots in

various developments. Dependent, among other factors,
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upon these developments is the efficacy of the

institutions.

With those general observations, it may be
stated that the present chapter shall discuss judicial
control of administrative action, parliamentary control
of administrative action and the Qarious administrative
and political controls of édministrative action other
than the institution of Commission for Investigations.’
Upon ascertaining the proper role that these remediél
institutions have played and continue to play in re-
dressing grievances against administrative determina-
tions, our discussion shall proceed to consider parti-
cularly the place and role of the institution of Co~-
mmission for Investigations in the process of rem;dying

public grievances.

The choice of isolating this institution and
granting it particular attention is not entirely
arbitrary. The choice is justified by many factors.
Salient among these are: Tfirstly, although the commi-
ssion for investigations has been in existence for
about four years, having commenced its task on 15th
September '19’71+,LP there still is not available any

comprehensive assessment of any aspect of the institu-

tion, let alone the whole institution. Discussions
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have been held on some aspécts of the commission.
Notable among these is the speech by Prof. Gupta to
a law students convention on "Aspects of the 1973
Zambian Constitution" held in 1974. This Speech
pregeded the commencement of the Commission's work and
was therefore brief. The various speeches by the first
Investigator~General (Chairman of the commission) MR,
Justice Chomba and hig successor also lack depth:
they are intended to publicize the Commission's work
and functions and are aimed at the "general population,"
Secondly, the institution of ombudsman, of whlch the
Zambian Commission for investigations is g variation,
is today of universal significance., Rowat has rightly
stated that: |

"In recent years the (Scandinavian) office

of ombudsman has gained widespread atte-§

ntion in the democratic world as g device

for controlling bureaucracy."5

In light of this develOpment; all efforts at
evaluating the true role of the ombudsman in the admi-
nistrative process wherever the institution is adopted,
are to be encouraged.

The ultimate objective of the dissertation shall

be to place the institution of Commission for
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Investigations in its proper context, historically,
socio=—economically, politically and indeed juristi-
cally; to ascertain the proper extent to which the
institution has, if at all, supplemented pre-existing
remedial institutions in the process of checking admi=-
nistrative high-handedness and to evaluate the future
of the institution in the Zambia administrative process

and legal system.

JUDICIAL CONTROL OF ADMINISTRATIVE ACTION.

The ardent English or American administrative
law scholar shall be heard to insist that the role
of the courts in controlling administrative action is
fundamental and of very material conseguences in limi=-
ting executive and administrative powers. Elsewhere
we quote Prof. Nuabueze's bold proposition on the
role of the judiciary as custodian of constitutionalism.
(supra). SeA. de Smith, author of the foreword to
Nwabueze's book, and an authority on judicial review
of administrative action in’the United Kingdom, has
also argued tuat:

n"over the past 10 years, and especially

since 1967, tnere has been a striking
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increase both in the frequency with
which judicial review has been invoked
and in the readiness of the courts to
intervene.... 1f one looks merely at the
figures for centiorari, prohibition and

mandamus, tne record reads as follows

1966 1968 1971

(i) Applications for leave L7 87 227
to apply for the orders

(ii) Orders finally granted 18 2k 36”6

Another eminent English professor has asserted
that '"one of the main objects of administrative law is
to provide a control over the administration by an
outside agencyeee. Iraditionally the place of tnis
"outside agency' has Eeen filled by the courts of
law.”7 |

Scholars of administrative law even outside the
English legal system have asserted this supervisory
role of the courts over the admiknistration. Prof Gupta
has stated that "history and tradition have stood in
the way of any serious challenge to the supervisory
jurisdiction of the judiciary."

The Zambian judiciary, in all material respects,

has its roots deeplyembedded in British colonialism.
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This has occassioned many consequences. One such
consequence is that the courts in Zambia are looked
up to as having the same role in adjudicating over
disputes between the governors and the governed.
Indeed as Late as 1960 the High Court Ordinance enactea
as tollows:
"The Court shall be a superior Court of
Record ande..shall...possess and
exercise all the jurisdiction, powers
and authorities vested in the High
Court ot Justice in Engiand."9
Need it follow from this that the role of the
courts in Zambia is in fact similar to that of English
courts in the way of providing remedies for adminis-
trative wrongs? Logically, tne question should receive
an aftfirmative answer. But since Logic nas been known
- to produce half-truths or untruths, this studay aims at
delving further into the issue. It has to be emphasised
that the most signiticant consideration in answering
the question is the ascertainment by empirical tacts ot
the ACTUAL role of the Zambian courts in redressing
administrative wrongs, and the factors that give rise
to this. Also, just as "judicial review in England
has significant roots in nistory...",10 the stuay or

judicial review of administrative action in Zambia
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ought to be partly historical. ‘Hoover, Piper and
Spaldin, in their valuable contribution to the study
of the judiciary in Zambia, correctly asserted that
"almost every aspect of the courts... can
either be traced back to an historical
origin or can be accounted for as a later
day attempt to be rid of some offensive
aspect of the colonial admin.stration of

the courtso"11

COLONIAL ADMINISTRATION AND THE COURTS SYSTEM: THE
ORIGINS AND EVOLUTION OF THE JUDLCIARY IN COLONIAL
NORTHERN RHODESIA,

The Zambian judicial system in its present form,
has its roots in British colonial rule. British
colonial rule, although 1t asserted itselt over the
territory of wortnern Rnodesia, now Zambia, by the end
of last century did not introduce direct British
administration until 1924, British colonial rﬁle was
prior to 1924 delegated to the British South Africa
vompany. This commercial concern was empowered by thg
British crown to administer the territory and engage in
all forms of economic activity., This delegated autho-
rity included the administration of justice. Section

14 of the royal charter of October 29th 1889 enacted

that
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"In the administration of justice to the
said peoplese...careful regard shall
always be had to the customs and laws
of the class or tribe or natiop to Wh;ch
the parties respectively belong...but
subject to any British laws which may

be in force..."12

The territory was at the time consisting of
two adjacent but to some degree independent units:
North-Western Rhodesia and North-Eastern Rhodesia.
Accordingly, the judicial institutions established
after 1889 consisted of two hierarchies: one for each
territory.

The Barotse North-Western Rhodesia order-in-
Council of 1889 established the first judicial system
for the territory of North-Western Rhodesia. Pro-
vision was made for the appointmeﬁt of judges and
magistrates, ° to be nominated by the British South-
Africa company, but appointed by the British High
Commissioner in South-Africa.1h The North-Western
Rhodesia territory did not, however, acquire a High
Court until 1906.15

The North-Eastern Rhodesia order-incouncil

1889 established a judicial system for North-Eastern
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Rhodesia. Article 21 created a High Court of two
judges and Article 29 created magistrates' Courts,
As with North-Western Rhodésian courts, personnel
for these courts were to be appointed by the High
Commissioner of the British grown in South Africa.

The years 1889 to 1911 saw an increase in colo-
fiial infrastructure and general administration over
the two territories. Accordingly such changes to the
two hierachies of courts as were deemed necessary
were effected by proclamations of the High Commissioner, .
High Commissioner's notices and Government notices.
By 1911 the colonial administrators realised the need
to amalgamate the two territories. On 4th May 1911
the Northern Rhodesia order-in-council 1911 was promul-
gated, after which the two territories previously
refered to as North~Eastern Rhodesia end North~Western
Rhodesia became a single British possession called
Northern Rhodesia.

Developments in what was now a unitary
judicial system in Northern Rhodesia continued. The
assumption by the British €Grown of direct responsibi-
lity over Northern Rhodesia from the British South-
Africa Company in 192416 brought about further changes.
However, all these changes were minor, they affected

the form of the judiciary rather than its basic idea
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or content. One such minor charge (before 1924)
came by way of empowering the High Court of Northern
Rhodesia to hear and determine criminal matters
either as a court of first instance or as a court of

17

review. A further development, after 1924, came in
1933. Then the legislative council of Northern Rho-
desia reviewed every aspect of the High Court and
reduced them to a single comprehensive code. This
Ordinance, in its most significant provisions, clari-
fied the High Courts position vis~a-vis the magistrates!'
courts and asserted the powers and jurisdiction of the
court as being identical to those of the High Court of
England,

No major developments in the administration of
justice at the level of the High Court and subordinate
courts were effected until the_post-independence era,
aside from the institution of a Federal Supreme Court
for the Federation of Rhodesia and Nyasaland in 1953.

All the while these developments were taking
place in the definition of a judicial system to admi-
nister received (or imposed) law that came as an inci-
dent to colonial conqguest, a parallel development was
taking place with regard to the administration of

justice for the indigeneous.population. Hoover,
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Piper and Spalding have asserted that "from its
inception, the system or judicial administration intro-
duced by tne British in worthern Rhodesia differentiated
between Europeans and native Africans."18 However, the
manner in which the administration of justice for indi-
genous Africans was left to the indigenous Africans
themselves is of no consequence for the present purposes.
Article 14 of the 1889 Charter limited the jurisdiction
of native courts to private customary law and administ-
ration of criminal justice relating to minor offences.
All matters relating to public law were left within the
jurisdiction of the High Court and the subordinate courts.
Consequently, discussion of the role of "native" courts
would be futile,' although it is not to be denied that
these courts contributed immensely in the administration

of justice generally.

JUDICIAL CONTROL OF THE ADMINISTRATION AND THE
COLONIAL COURTS.

We proceed to determining the role of colonial
courts in limiting administrative action.

The subordinate courts were during virtually
the entire period of colonial rule unable to exercise

any control over administrative action. The major factor
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occassioning this was the status; legal and factual,
they occupied in the government machinery. The bench
in the subordinate courts was constituted by colonial
officers,the District officers and the Provincial
officers, who, in their "other'!" capacities, occupied
administrative positions. There was thus no separation
of the executive and the judiciafy at this level. It
would therefore be redundant to even suggest that they
played the least significant role in limiting executive
and administrative powers, for their allegiance was more
towards the execution of colonial policies rather than
removal of administrative skirmishes in the process.
As one writer asserts with authority:

"The colonial service was essentially

one which was constructed to prosecute

the imperial policies in Africa, and its

orientation and personnel were, therefore,
suited to this purpose."19

Subordinate courts were thus totally ineffective

as controls over administrative powers, and "it would
have been naive for either administrators or natives to
regard these courts as defenders of the people's rights."zo

Judicial control of administrative action had to

come, if at all, from the High court.
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Control of the colonial administration by the
Colonial High Court may best be studied by firstly
discerning the limitations that existed upon its
effectiveness. These are many.

Firstly, the High Court, (or High Courts before
1911) was inaccessible to the majority of the people
who were affected by colonial administration. The
inaccessibility was occassioned by geographical factors
and lack dfinfrastructure attendant on colonial under-
development. Before 1911 the two High Courts created
for North-Western Rhodesia and North-Eastern Rhodesia
were domiciled at Kalomo (and later Livingstone) and
Fort-Jameson (now Chipata) respectively. After the
1911 amalgamation the High Court remained at Livingstone
and only moved to Lusaka when Lusaka became the Capital
of the territory. Admittedly the High Court did comme-
nce a 'circuit system" whereby it sat at various admi-
nistrative centres like Mbala, Chipata, Solwezi and
Mongu at some time during the year, besides the intro=-
duction of permanent sessions at Ndola, but the former
development turned out to be aimed at facilitating the
High Court to exercise its criminal jurisdiction more
effectively.

It may conceivably be‘argued that during the

entire period of British colonial rule the extent to
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which government administration was felt by the people
was minimal,21 that therefore since the extent of
government administration was minimal it would have
been suferflous to have a High Court which was geogra-
phically accessible to the whole population. The vali-
dity of this argument is not to be denied, and no atte-
mpt shall be made. However this argument at best vi-
tiates our earlier submissions without negating them.
Colonial administration, laissez-faire in approach as
it was, was replete with instances of far-reaching
administrative powers at the district and provincial
levels. The District Commissioners and Provincial
Commissioners were very powerful men and their contact
with Africans, if oniy in the collection of taxes and
the enlistment of migrant labour, necessarily occa-
ssioned grievances for which a court with the proper
jurisdiction may have been appreciated. To that extent
it has to be admitted that the inaccessibiiity of the
High Court during the period of colonial rule in pri-
nciple derogated from its ability to control adminis-
trative authorities, subject,. needless to add, to the
ensuing considerations.

The second, and more consequential limitation

upon judicial control of administrative action during
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colonial Northern Rhodesia was the .socio. -economic
factor. The vast majority of the population,in effect
the entire African population,was incapable of invoking
the jurisdiction of the High Court in administrative
cases on accountvof poverty and ignorance., This again
has intimate connections with the very nature of colo-
nial underdevelopment in Northern Rhodesia. As has
been argued elsewhere,22 provision of social welfare
facilities like education for the African‘pOpulation was
not considered to be a worthy concern of the colonial
government., The introduction of a money economy after
the co vice.. nt of the exploitation of the mineral
resourées in the territory in 192723 did little to
emmancipate the ability of the African in particular to
rely on the judiciary to protect him from abuses of
administrative powers. President Nyerere of Tanzania
stressed that it is idle to insist that an ignorant
population can seek judicial pronouncements on the limits
of government for ".... is there any point in talking
about controls of executive power when most people are
unaware that there are legal laimits on the power of
governument or they have little or no idea how such 1li-
mits may be enrorced?”z’

That judicial control of administrative action



- L6 -
by the High Court was virtually non-existent may be
proved by reterence to the law reports. This, however,
is a difricult exercise because until 1938 it was not
"eeeo the practice ot this territory to publish annually
or at all the judgements and decisions ot the Hign

2> In 1938 volumes one to tour of the Northern

Court,
Rhodesia law reports were published to include cases
decided between 1931 and 194&.

Between 1931 and 1957 there were no reported cases
of judicial control of administrative action. Between

1937 and 1948 there were three reported cases of this

nature: George Stewart v. The Lusaka Management Board,

Fisher and Sheilmerdine Ltd. ve The Commissioner of

Taxes and an application by Rhodesia Railways for an

order of Mandamus.ab Between 1943 and 1944 there was

only one such casezl7 reported. Between 1944 and 1948
there was again only one case of judicial control of
administrative action.28 During the period 1949 and
1954 there was a relatively large increases in cases of
this nature. Tnere>were a total of eleven cases: the

29

case of Attorney-General v. Marrapodi trustees and

ten other cases, all of which were instituted at the
instance of plaintitts of Asian origin. These ten cases

make interesting reading. They contirm the large extent
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to which administrative powers were vested and exer-
cised by colonial administrators, for which there was
such minimal control. All the Cases arose out of immi-
gration laws. In all the cases, the complainants sought
to enter or remain in Northern Rhodesia. They were
required under s.3(2) of the Immigration Ordinance to

30

In the case
31

of Ismail Suleman Lunat six others v. the Queen, the

undergo an English comprehension test.

plaintiffs were given a passage to read from the English

novel -Treasure Island. They subsequently sat a compre-

hension test based on their reading but they failed to
impress the immigration officer. The High Court held
that the standard was too highe. The Court stated,
obiter, that the tést ought to have been by way of
asking the complainants to read an extract from an
ordinary newspaper and write a precis of the extract.,
The finding of the Court in the Lunat case was
no deterrent  on the administratoré to exercise the
same wide powers, Proof of this is to be found in the
féct that subsequently nine similar cases came up for
determinagtion by the High Court.
It should be noted that if the cases refered
to here are proof of judicial control of administrative
action during the period at issue, then not only do their

paucity confirm the earlier argumentson the ineffective-



ness of the ;udicial control device but the cases also
confirm the large extent to which poverty and ignorance
occassioned by colonial underdevelopment negated all
hopes of having a powerful judiciary to check adminis-
trative abuses of power: all the cases hitherto refe-
red to were instituted at the instance of complainants
who were non~Africans and non-Zambians (non Northern-
Rhodesians!).

The period of colonial rule after 1955 was a
period of an increase in instances of invoking the judi-
cial process against executive and administrative action.
But this increase was NOT occassioned by a sudden end to
poverty and ignorance among the masses of the people,
nor was it occassioned by inexplicable motivating factors
which compelled people who were aggrieved by adminis-
trative irritations fo seek to invoke the jurisdiction of
the High Court. What this increase means is that the
administration multiplied its activities in certain
specific areas to contain certain situations while cer-
tain particular communities in the territory sought to
rely upon the Courts to counter the efforts of the admi-
nistration. This development is best illustrated in the
areas of judicial control of administrative action
affecting political activities and judicial review of

administrative action affecting immigration.33 The case
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X 4 . .
of Banda v. Immigration offlcer,3 an immigration case,

provides interesting reading: It shows again the nature
of the administrative action over which judicial control
was lackinge. Banda was declared a prohibited immigrant
in the Rhodesia and Nyasaland federation. In declaring
that Banda should remain in the federation the Court
observed that "“the applicant, although a prohibited
immigrant, had not been lawfully ordered to leave the

35

federation" A similar pronouncement was made in the

case of Re Zolo.36 The two cases show that in exer-

cising control over administrative action, the Courts
wefe‘further limited by the nature of the legislation.
This limitation on judicial control is significant. We
shall deliberately avoid discussing it here for it shall
be treated exhaustively at a later stage.37
The above analysis of the role of the judiciary
in checking administrative action leads to the conclu-
sion that the judiciary was, then, a '"power next to
nothing." It was unavailable when it was required to
check individual grievances against the administration,
due largely to socio-economic factors. Consequently
there are very few cases in our law reports of judicial

control of administrative action in colonial Northern

Rhodesia.
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JUDICIAL CONTROL OF ADMINISTRATIVE ACTION AND THE
ZAMBIAN COURTS.,

The discussion so far has adduced arguments to
suggest that judicial control of administrative action
during the colonial era was very minimale. On the
incident of the attainment of political independence
by Zambia, there is evidence suggesting lapse of some
of the reasons for the failure by the colonial judiciary
to act as the common-man's watchdog over the adminis-
tration: Inaccessibility of the High Court due to geo-
graphical factors and lack of intrastructure was surely
cured by the provision of infrastructure and the insti-
tution of a "circuit" system for the High Court. Judi-
cialisation of the subordinate courts by the creation
of a Carrier magistracy and the Judicial service commi-
ssion may be said to have enabled even the subordinate
courts to exercise powers of review or control over
administrative action. Finally wasn't poverty and
ignorance as a reason for the ineffectiveness of judi-
cial control of the administration vitiated or totally
removed by State initiatives towards socialism,
coupled with the encouragement of local enterprise?

It 1s dirracult an . obviously inadvisable to
attempt to provide "hard and fast' answers to these

questions as though they do not admit controversy.

-
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It is suggested to evaluate judicial control of admi-
nistrative action in Zambia by considering two general
categories ot factors that can conceivably militate
against the judicial process as a device for checking
administrative malpractice, namely: soclio=-political
considerations and strict Law. We shall, in the final
analysis have answered the questions, and more; we
shall be able to commit ourselves on the veracity of
the contention that\judicial review of executive and
administrative acts is the buLwark of Constitutionalism

in Zambia.

INDIGENISATION OF THE JUDICIARY AND JUDICIAL CONTROL
OF ADMINISTRATIVE ACTION.

Before we argue the two categories of factors
upon which successful judicial control of administrative
action 1s dependent, 1t is important that the "Locus
standi'" of the courts in such cases be established.
Political independence in 1964 brought many
changes in both the form of the juaiciary and the iaw
it had to administer. The most tundamental Changes was
occassioned by the adoption or promuigation of a consti-
tution for the Republic of Zambia,38 which henceforth

became the source of authority of the entire judiciary,
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directly as in the case of the Court of Appeal,
the High Court,qo or indirectly as in the case oif the
subordinate and Local courts.q1 The Constitution
empowered the President to declare that the Judicial
Committee of the Privy Council would be a final court
ot Appeal for the Republic.L‘L2 No such declaration was
ever promulgated and consequently the provision Lapsed.

The 1973 Constitution retained this hierachy of
tne judiciary but changed the name of the final court
oi appeal trom Court of Appeal to Supreme Court.43
The other courts were retained.

The other major change affecting the Jjudiciary
was the introduction of a Judiéial Service Commission,45
generally regarded as a necessary requisite to the
existence of an independent juuiciary. The Judicial
Service Commission was to exercise the powers of
appointing and dismissing judicial officers at the
level of the subordinate courts and local cour’cs,q6 and
to advicé the President over appointments of judicial
officers at higher levels,

Tenure of office of judicial officers was also
secured after 190k,

The 1973 Constitution again retained the status

quo with regard to the Judicial Service Commission and

the security of office of the above stated judicial
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officers.

The Locus standi of the courts as defenders or
advocates ot the individual in his controntation with
the executive and administration may be seen in the
foliowing light:

Firstly, althougnh the 1964 constitution at
independence became the '"basic norm" for the Jjudicial
institutions, this did not affect the remedies which
the courts could previously provide for actions or
causes brought before 1t., Section 2(1) of the Zambia
Independence Act 1964 enacted that all pre-existing laws
were to continue in Zambia, whether they were rules of
law or provisions of statute., Section 4 (1) of the
Zambia Independence Order 1964 also reiterated this
provision. This enabled the courts to provide such
remedies, like the orders of certiorari and mandamus

and the writs of habeas corpus ad subjiciendum and pro-

hibition as they could have provided before 1964, One
important variation shoutd be noted: The magistrates'
courts had been empowered as early as 1913 to issue the

L
writ of habeas corpus ad subjiciendum. 7 They have no

such powers under the subordinate courts Act.
Secondly, the Court of Appeal (and subsequently

supreme Court) was and is a superior court of record with
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all the powers of such a cc::urt;.l+8 The High Court is
a superior court of record with unlimited original
jurisdiction to hear and determine any civil or crimi-
nal proceedings under any 1aw.49 The subordinate
courts, within the ambits of their jurisdiction,
(which, apart from depending on the subordination of
these courts to tne High Court, also depended upon
what class a particular subordinate court was) were
and are able to assert their authoraity over adminisw-
trative action. 'The same may be said of the Local
courts, albeit with little confidence, owing to the
nature of the Limitation upou the jurisdiction of the
Local courts that statute provides. The jurisdiction
of the local courts is limited to the administration
of customary itaw which is not '"repugnant to natural
Jjustice or morality or incompatible with the provisions

n20 the provisions of all by-laws

of any written law,
and regulations under the Local government Act and the
provisions of any written law which the particular

local court 1is authorised to administer by the Mini~-

51

ster. The local court . is very inact&ve in the
exercise of 1ts jurisdiction under the two latter pro-

visions,

Thirdliy, a novel feature of tne inuependence



- 55 -
constitution of Zambia was the inclusion of a "bill
of rights." This bill of rights purported to recog-
nise certain fundamental human rights which were
supposedly pre-—existing.52 These rights were, mainly,
the right of every person in Zambia to life, liberty,
security of person and the protection of the law, to
protection of the privacy of the home and property,
from deprivation of property without compensation and
to the freedom of conscience, of expression and of
assembly and associatione The bill of rights has been
retained virtually in total under the 1973 Constitution,
together with the procedure for their protection by the
courts., The procedure of the protection of the fundame-
ntal rights is contained in ARTICLE 29 (formerly Section
28), which reads:
29 (1)eeeesif any pefson alleges that any of
the provisidns of Articles 13 to 27 (inclusive)
(protective clauses), has been, is being or is
likely to be contravened in relation to him,
then, without prejudice to any other action
with respect to the same matter which is law-
fully available, that person may apply to the
High Court for redress.
(3) If in any proceedings in any subordinate

court any question arises as to the construction
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of any of the provisions of Articles 13 to
27 (inclusive) ..., the person presiding in
that court may, and shall if any party to the
proceedings so requests, refer the question

to the High Court."

Clause 2 and clause 4 of the same Article
explicitly confer jurisdiction in the courts as follows:
"29 (2) The High Court shall have original juris-
diction-
(a) to hear and determine any application made
by any person in pursuance of clause (1);
(b) to determine any question arising in the
case of any person which is referred to it
in pursuance of clause (3)
and may make such orders, issue such writs and
give such directions as it may consider appro-
priate for the purpose of enforcing or securing
thé enforcement of any of the provisions of

Articles 13 to 27 (inclusive).

(4) Any person aggrieved by any determination
of the High Court under this Article may appeal
therefrom to the Supreme Courte..."

Fourthly, the courts have been conferred with

powers of review in some specific instances under
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statute. In this category may be placed the powers
of the High Court and the subordinate courts to deter-
mine the rent payable for dwelling houses under the
Rent Act 19‘72.53 Further illustration of such juris-
diction are those enactments which, ex abundati
cautela, confer the right of appeal to the courts from
certain administrative determinations. Section 11(2)
of the Town and Country Planning Act, CAP 475 of the
laws, is a case in point. It enacts that Ywhere any
person who has appealed to the Tribunale.. is disagw
tisfied with the decision of the Tribunal, he may,
within 28 days of (the) decision, appeal to the High
Courtesee" It mayvconceivably be argued that such
provision is necessary for the purpose of placing a
limitation upon the period within which the appeal may
be brought. This argument may have been valid were .
it supported by appropriate language in the actual
statute. |

The authority of the courts in invoking their
jurisdiction over administrativé Cases has thus been
proved. This enables us to study the efficacy of judi-
cial control, based upon the above provisions, in

practices This necessitates considering in detail the
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two categories of factors that can conceivably mili-
tate against effective judicial control of the admini-

stration which were stated in the preceding sectione

JUDICIAL CONTROL OF ADMINISTRATIVE ACTION:
EXTRA-JUDICLAL FACTORS.

Extra-judicial factors that contribute to
rendering the judiciary ineffective in controlling the
administration are many and varied. They may operate
to prevent aggrieved parties from invoking the judicial
process or they may operate to prevent effective judi-
cial controli during the exercise ot or atter the courts
have exercised their jurasdiction in administratave
cases. The various factors shall now be examined in
turn.

The most outstanding extra-judicial factor is
the socio .-economic factor. It have been argued in the
earlier section of this discussion that the poverty
and ignorance in which the overwheiwing majority of the
people Langﬁlshed during the colonial era had grave
coaseQuence in nuiiirying the abilities of the coionial
judiciary to keep the colonial administration in check.
The peopie were both too poor to seek juaicial remedies
and, in any case, ignorant of the very existence of such

remedies., ConsequentlLy the cases cited for judicial
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review during the colonial era were all brought by
the very few members of the settler population and
the Asian immigrants who were exempted from this

otherwise valid generalisation.

The attainment of political indepencence, with
the deliberate initiatives by the government towards
the provision of social welfare may have introduced
a large number of people to the money economy, (a pro-
cess which no doubt commenced slightly earlier but
was speeded after independence), may even have enlighe
tened them towards the realisation that administrative
powers are limited by pre-determined rules of law.

It should be noted in this regard that in 1929 no more
than 61,730 Africans were in paid employment in the
territory.54 This figure increased to 334,970 in

25

The population increase for the same period
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1969.
. 56 .
was from 1,298,651 in 1929 to 4,057,000. This
development may not reveal a marked increase in the
number of Africans in paid employment over the period
under reference in proposition to the increase in po-
pulation. But for our present purposes it is of
essence that the number of persons in paid employment

increased over the period., Another relevant develop-

ment is that the earnings of Africans and non-Africans
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in paid employment have also risen during the same
period. It is difficult to determine with precision
this increase. Suffice to say in 1954 the African in
paid employment earned £77 (K150), £191 ( K380) in
1964 and £1117 (K2234) in 1977. The non-African in
paid employment earned £1,237 ( K2hhl) in 195k,

1647 ( Kbook) in 1964 and £2hb2 ( K48SE) in 1977.7°

The figures quoted above shall not impress the
economist in their accuracy. Indeed not only are they
estimates, but they are based upon a consideration of
only the major employers in the economy. But they are
satisfactory in the effort to prove that there has been
an apparent shift in the economic status of the Africans
from a total lack of any financial power at all during
the early stages of colonial rule to a position where
more Africans are able to take paid employment and
command a wage.

Are we to conclude that therefore the Zambian
today is able to invoke the judicial process for all
administrative determinations that offend him? A
consideration of the judicial process dictates a nega-
tive answer to this question. This state of affairs
is occassioned by many faétors.

The apparent improvement in the financial
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strength of the working Zambian from the colonial era
through to political independence,is meaningless in
the face of the financial requirements for setting the
judicial process in motion. It is a notorious fact
that securing audience before our judicial establish-
ment is no inexpensive undertaking. The crucial majo-
rity of those negatively affected by administrative
action cannot raise the K500 which may be demanded by
practitioners to invoke the jurisdiction of the courts.
Even those who can may consider this too high a price
to pay just to secure the protection of the courts,
particularly considering the nature of the judicial
process - it is a gamble because the outcome of the
judicial proceedings cannever be forecast with accu~

racy even by the most brilliant of advocates.

The administrative process in Zambia is
ubiquitous« In the areas of immigration, preservation
of public security and order, master and servant rela-
tionships (where the state or state agencies are the
masters), licensing, enforcement of standards, admini-
stration of social security schemes (National Provident
fund, Workmen's compensation and workers' pension
schemes to name but threé), rent control and many

others where powers and functions are conferred and
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vested upon state institutions, the state and its
agencies are very active. To-suggest that all these
state activities are administered without occassioning
grievances, given the unsatisfactory disposition of
state administrative machinery would be naive. One
judge, as if to confirm this, asserted that "government
departments do not have a high reputation for
efficiency"?9 And yet, in the fact of this, the judi-
ciary in Zambia is least busy in the areas of judicial
control of administrative action. "This suggests that
socio ~economic factors in the form of poverty and
ignorance have played and continue to play a very large
role in reducing the effectiveness of judicial control

of administrative action.

However, there is a feature of the Zambian legal
system which demands some attention if the present
submission is to escape all challenge. This 1s the
Legal Aid scheme administered by the state.

Legal aid to persons who cannot detenda a charge
in court has, of course, always existed in Zambia. The
High Court has always had the discretion to assign
lawyers to defend persons who, on being charged with a
criminal offence, were unable to provide a defence law-

yer' at their own cost. Indeed the Poor Persons Defence
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Ordinance of 1957 made it mandatory for legal aid to
be granted by and at the expense of the state for
certain offences. But it was not until the passing
of the Legd Aid Act of 1967 that legal aid was made
available for litigants in civil cases. The Legal Aid
Act was enacted to provide for the granting of legal
aid in civil and criminal matters and causes to persons
whose means are inadequate to enable them to engage
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lawyers to represent them.

The Legal Aid scheme is administered by a depart-
ment of Legal Aid headed by a Director and consisting
of a small number of professional staff. The Depart-
ment commenced its task in July 196?.61 It presently
has offices in Lusaka, Ndola and Li?lngstone.

Assistﬁnce of the department may be secured at
the instance o1 an aggrieved person,62 at the instance
of the director63 or at the instance of a court.64
The director has invoked his powers to "invite" g person
to apply for legal aid particuiarly in cases involving
infant dependants who stand to beﬁefit from fatal
accident claims,65

The legal aid department too has recognised the

negative eftect that socio -economic factors have had

upon tue role or tne courts as protectors of individuals
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against the power of the state. The director has said
in this regard that
"there.(is) an apathy in the pursuance of
c¢ivil redress through the process of tune
courts due not to any trauition of non-
litigiousness but to ignorance and lack
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of means.

The efforts or the department in trying to
"correct this Situation" have been hindered by various
probleums. »

Firstly, from its inception the department has
been understaffed. The 1970 annual report of tue
aepartment says at page 5: '"The expansion programme of
the department has been blocked by initial and recu-
rrent under-staffing and by inability to recruit sui-
table personnel for professional posts, mainly because
of competition for recruits and attractions otrered by
the private bar."

The consequences of this problem upon the
department which in any case has a small establishment
ot 13 lawyers, have been severe,

Secondly, although the department has offices

in three administrative centres in the country, Lusaka,

Ndola and Livingstone, the department has nonetnheless
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been unable to cover the whole country due to trans-
port problems. The department has always been agllo-
cated an average of only two landrover venlcles.67
This has made it impossible for legal aid to be pPro=-
vided in outliying areas, assuming that the other factors
had permitted 1t.

All the efforts of the department have, theretore,
been directed at eriminal czses. The reports of the department
confirm the large gap between the activities of the

L 4

department in criminal proceedings and its activities

in civil cases, as may be shown in the following table:

1970 1972 1974

Applications for
aid - civil 623 786 623

Approved for pro-

L 22 262
ceedings~-civil 27 2

Applications for

alid ~ criminal 1436 2236 2375

Approved for pro-
1036 | 1665 | 1297

ceedings~-criminal

Source: Annual Reports, 1970, 1972 and 197k

It ought to be noted that the efforts of the
department in civil cases touching on judicial control

of administrative action are even less than may be
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assumed from the figureé. The figures stated above
do not differentiate between private law and public law
- whereas our concern is with the activities of the
department in public law.

In the final analysis, the contribution that the
legal aid department can be expected to make, or indeed
has made by way of invoking the jurisdiction of the
courts towards judicial control of administrative
action is minimal., More so in fact that there are
further reasons beybnd those cited here which are not
easily amenable to quantification. In particular, the
department has in some instances received little co-
operation (during the necessary early stages before
litigation) from some government department on the
basis of the "common employer'" notion. As a variation
of this factor, it has not been unknown for some claims
against the government being pursued by the department
to be discontinued because of instructions from outside

the department-this is within the writer's experience,

Apart from the socio-economic factors, there have
been other factors, which we shall call socio=~political,
which have also militated against effective judicial
control of the administration.

During the colonial era, the personnel which

administered the law at subordinate courts level were
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the colonial zZdministrators themselves. This has
already been stated. The High Court judges, on the
other hand were trained judicial men with the same
common law sense of justice as judges elsewhere in the
common law world. Thus their sympathies cannot be
said, from that point of view only, to have laid with
the administration; But the sympathies of the High
Court judges did lie with administrators in the
latter's confrontation with private individuals by
virtue of membership in the same ruling class. Robert
Martin has correctly asserted that

"judges are members of the ruling class by

birth or assimilation.... and hired employees

of the state who depend ultimately on the

co~ercive power of the executive for the

enforcement of their decisions.!

This is true of the colonial period and of the
post-independence period. The personnel that admini-
sters justice and are supposed to champion the private
individuals' cause in the face of vast administrative
powers share common roots with the administrators.
They all comprise the few learned men and women whom
colinial rule's lip-service towards "social welfare!
blessed with education in the late hours of colonialism.

There is tacit mutual support.



- 68 -

This being the general rule, it admits exce-
ptions. Where exceptions have been registered by
way of judicial indiscretion to overlook this fact
serious consequences have ensued. In 1969, for exa-
mple a major confrontation occurred in Zambia between
the Executive and the Judiciary. A magistrate had
then convicted two Portuguese soldiers for illegal
entry into Zambia and fined them heavily. On appeal,
the High Court set aside the sentence, calling the
offence a "trivial' one. Soon after the President of
the Republic éxpressed sentiments of dissatisfaction
with the High Court judgment. The two soldiers were
thereafter detained. Chievaustice Skinner issued a
"oress release' supporting the High Court judges, and
insisting upon the need for an independent judiciary.
On 16th July 1969 members of the Zambia Youth Service
demonstrated outside the HighACourt, shouting that the
only good white man is a dead one, much to the appre-
hension of the judges who had locked themselves up in
their chambers, Following this incident and further
statements from President Kaunda announcing his inte-
ntions to Zambianize the judiciary (although Skinner,
a white man, was himself a Zambian), the Chief Justice

announced his resignation from the United Kingdom
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where he had gone for a "holiday" immediately after
the incident.
This brings us to another important aspect,

It is tnat the courts' ability to control executive
action is dependent upon the political climate pre-
vailing at a given time, and many instances are avai-
labie to demonstrate the point. For example two cases
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of Ranger v, Greenfield and Wood and Att-Gen v. John

Stanley Thixton7O may be cited to illustrate the point.

Both cases arosé in the area of immigration law and
were "on all fours" in facts. .The Federal Supreme
court and the Court of Appeal for Zambia arrived at
exactly opposite decisions in such a manner as can
"only suggest total judic.al difference to the will of
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the Executive," And it has to be emphasised that
this executive action affecting the power of the Judi-
clary is invoked more often than is often realised.

It is also present in such actions as the permission
of the entry into Zambia Qf a South~African lawyer for
the purpose of defending a minister of -tate charged
with an offence arising out of a shooting incident
while an English Queen's Counsel is not allowed by

the immigration authorities to enter the country for

the purpose of appearing for an accused person.
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Both counsel happened to have been duly qualified
72

to practice in Zambiae

Where it has proved difficult to bend any
aspect of the judicial process in accordance with the
political wind, the courts have not for.otten to
apologise for the "unfavourable'" judgements arrived
at. In particular, whenever the courts have oraered
the release of a person detained under the Preser-
vation of Public Security régulations due to failure
on the part of the detaining authority to comply with
Constitutional requirements, the courts have assumed
the role of advisors to the government (a role which
they vehemently denounced in the case of Nkumbula v.
Att.Gen.)73 by advising the government that "it is
open to the detaining authority.... to make another
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order (for detention)."

JUDICIAL CONTROL OF ADMINISTRATIVE ACTION:
THE LAW.

Socio =~economic and political factors have
accounted for the inabilaty of the judiciary to control
administrative action to a very large extent. One

might even venture to say they have rendered the judi-

.
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ciary virtually irrelevant in the process of redre-
ssing administrative wrongs. The preceding discu-
ssion has emphasised this aspect., But much as we may
be justified in arguing that judicial review is not
the bulwark ot constitﬁtlonalism in Zambia, it would
be difficult to justify a claim that the judiciary
is totally irrelevant i1n administering public law in
Zambia. Cases have arisen and contlinue to arise in
redressing grievances against administrative determi: -
nations. In the process of redressing such grievances
- which phrase should be understood to mean no more \
fnan dispoéing of the grievances in accordance with
law - the courts have had to interpret predeterminea
pranciples of lawe

The present study shall now aim at exposing
and analysing the extent to which judicial control of
the administrative process has been affected by the
vefy principles applied by the courts.

The law relating to judicial control of admini-
strative action in the common iaw jurisdictions is
extremely complex and intricate. de Smith an autho-

rity on the subject, has admitted as much. He says:

"Judicial review of administrative action
is &n extremely complex subject with

intricate ramirfications. We cannot cover
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w’>

every aspect, even in outline.

The paucity of litigation in Zambia in this
Sphere ot lLaw does Little to help the situation.

We shali not, however, attempt to add to this state of
affairs for the present thesis 1s not aimed primariLy

at arguing the case ror, and the details of, judicial

review in Zambia,

From the studies of administrative law in other
common law jurisdiction and from studies of our legal
system one might state that judicial control or admi-
nistrative action may be invoked for difterent purpo-

ses. The most important ones are:

1« To get civiL remedies for an alleged civil wrong
committed by an administrative‘agency in the cburse

of its official functions;

2e To have an administrative determination quashed or
declared invalid on the ground that the administrative
agency acted ultra-vires his statutory powers or that
the determination contravenes the Constitution. The

two celebrated cases of Kachasu v. the Attorney-General
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and Patel v. Attorney-@eneral, are instances of this;

5« To procure on appeal the reversal or variation of
an administrative determination for error of law;
4. To obtain release trom uniawtfulL cetention by applying

for the wrait of habeas corpus ad subjiciendum.
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Litigation in Zambia based on this has been relatively
frequent;
O« To secure an authoritative statement of the Law
governing a specific legal dispute by way of a binding
declaration awarded by the court;
6. To secure the pertormance ot a public duty, usually
by applying tor the order of mandamus or mandatory
injunction; and
7+ To detend oneself in proceedings which rely on the
Validity of an administrative act or order.

The authority ot the courts and the grounds upon
which the courts may provide the above remeales nave
already been stated and they cannot face any serious
chalieuge., But it is necessary before we discuss the
principles ot law relating to judicial review ot admi-
nistrative action to comment on one rurther issue.

Many iegal writers and judges argue that the
avallability of legal remeaies for grievances against
the administration i1s depenuent upon the nature of the
administrative act at issue. They argue that admini-
strative action may be quasi~judicial, legisliative or
eéxecutive or administrative in character. One such

writer is Garner who writes that:
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"An act of an administrative agency may
be purely administrative or executive
in character, or it may be of a legis-

n’?

lative or a judicial nature.

de Smith has also discussed this classification.
According to him '"the functions of public authorities
may be roughly classified as
(1) legislative, (ii) administrative (or executive),

(iii) judicial (or quasi-judicial) and (iv) minis-

According to these same learned authors, this
classification of administrative action is material in
that the judicial remedies available" may well depend
oh the nature of the government function the particular
exercise of which the court is asked to review,"79 50
that some remedies like certiorari and mandatory
injunction are available only "if the function in
question is a judicial or quasi-judicial oneo"8O

It is today difficult to appreciate the value
of this classification of functions. English admini-
strative law schelars have been the first to concede
the fact. de Smith says "the meanings attributed by

the courts to the terms "judicial," "quasi-judicial,"

"administrative,'" "legislative" and ministerial' for
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administrative law purposes have been inconsistent."81
The English bench has, ironically, been
particularly uncomplimentary in challenging this classi-
fication of functions. In 1971 Lord Denning made what
Edrund Davies, LeJ. thought were "powerful observations
"(On the criteriem for complying to the principles
of natural justice) it is now well~settled that
a statutory body which is entrusted with a dis-~
cretion must act fairly. It does not matter
whether its functions are described as judicial
or quasi-judicial on the one hand or as admini-
strative on the other hand, or what you will..

183

LB I

The classification of administrative functions
was also questioned in the case of Re K(H)?L+ In that
case K. was entitled to enter the United Kingdom if he
could satisfy the immigration officer that he was at
least 16 years of age. He was refused admission. K
sought to have the decision quashed contending that
the officer had been exercising a quasi-judicial fu-
nction and had therefore been under an obligation- to
comply with the rules of natural justice. Salmond,

L.Je stated that the officer had to act "fairly in

accordance with the ordinary principles of natural
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justice." Blain J. added that the officer had a duty

to exercise his jurisdiction "whether it be adminis-

trative, executive or quasi-judicial, fairly."

(emphasis added),

It is clear therefore that for one of the
purposes which originally it was sought to distinguish
various forms of administrative action-that of deter-
mining the applicability of the principles of natural
justice - this distinction has been discarded and held
irrelevant. It will be shown later that the other main
purpose for seeking to classify administrative action,

" that of determining whether the courts may impugn the
administrative action at issue by issuing one of the
prerogative writs (e.g.:- certiorari does not lie
unless the action being challenged is quasi~judicial
in character.85) has also largely ceased to depend
upon this distinction of functions.

In any case the very descriptions given to the
various forms of administrative functions leave scope
for uncertainties, de Smith describes the qguasi-
judicial function as 'having the duty of making deter-
mination after investigation and deliberation upon
questions affecting the rights and liabilities of

86

individuals." Are there, one might ask, any
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administrative functions that do not invoke all the
above elements? Is the entire administrative process
therefore quasi-judicial?

That establishes a basis for discussing the
legal principles that affect the effectiveness of judi-
cial control of administrative action. These shall be
discussed under two general headings. -These are:
1+ The legislative practice of inserting words into
power confering or funéyion creating Statutes which
prevent the courts from fé#iewing the exercise of such
power or functions, and
2+ .The legislative practice of conferring powers the
exercise of which is discretionary upon the incumbent
\of the powers and are therefore largely beyond the
jurisdiction of the courts.,

These two broad headings shall now be considered

in turn.

EXCLUSIONARY CLAUSES IN STATUTES.

The exclusion of judicial control of adminis-
trative action by the legislative practice of inser-
ting "exclusionary clauses'" in power confering statu-
tory provisions ig not new to the common law, neither

is it pérculiar to Zambia. It has posed a particularly
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intriguing subject to many common law students for
a long time. Wade has traced the origiu of the pro-
blem to as far back as the Seventeenth Century. He
says:

"for three centuries ... the courts have
been refusing to enforce statutes which
attempt to give public authorities
uncontrollable power."87

Generally speaking, exclusionary clauses have

taken one'of two forms. They have either been by way
of.euacting that a determination by a particular admi-
nistrative authority under a statute at issue shall

be "final" or that the determination "shall not be
questioned in any proceedings whatsoever.'" But this
is only a generai rule. Section 14 of the citizenship
of Zambia Acz68 enacts that:

"The minister shall not be required to assign
any reason for the grant or refusal of any
appitrvation under this Act, and the decision
of the Minister made under and in accordance
with the provisions of this Act shall not be

subject to an appeal or to review in any court."
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But Section 11 (3) of the Lands Acquisition Act,S?
in excluding from judicial review the powers of Nationagl
Assembly to determine the Compensation payable for land
which has been acquired by the state, enacts that:

"No compensation determined by the National
Assembly under this Ac®shall be called in question
in any court on the ground that it is not adequate.'

The approach of Zambian courts in the
construction of exclusionary clauses cannot now be
fully assessed due to the paucity of litigation (caused
not by the exclusionary clauses, but probably by the
factors discussed above). However it is submitted that
the Zambian courts will in the event of being required
to construe exclusionary clauses adopt the approach of
other common law jurisdictions. It is that factor that
Jjustifies the ensuing discussion on exclusionary
clauses.

Use of exclusionary clauses in statutes
necessariiy involves statutory interpretation on the
"intention of the legislature." Invariably the inte-
ntion of the lLegislature in inserting exclusionary
clauses in power creating legislation is to "prevent

90

all litigation over the matter," One here ought to

refer to the most importantu aecision in recent history
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in this regard; the judgment in the Case of Anismic

Ltd v. Foreign Compensation Commlssion.91 In that

case, the Foreign compensation commission, a Stvatutory
tribunal constituted for Bpe purpose of adjudicating
claims on funds paid by foreign governments to the
British government in compensation for the expropria-
tion or destruction of British property abroad, dis-
missea a claim of £4m from anisminic Ltd. This clLaim
had arisen out oI the Loss of a manganise mine in the
Sinai Peninsula in consequence of the 8uez hostiiities
of 19»0. The claim was dismissed on the ground that
Anisminic Ltd had sold their undertaking to an agency
of the United Arab Republic government before the
treaty (1959) under which the United Arab Republic paid
£27.5m to the British government for distribution by
the Commission, and had thus not complied witn a pro-
vision of an (rder-in-Counci. requiring that all
claimants and their successors in title should be
British nationals.92 Section 4 (4) of the Foreign
Compensation Act 195U provided:

"The determination by the Commission of any

application made to them under this Act shall

not be called in question in any court of law."
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That itne intention of the legislature in
inserting tnis exclusionary clause was to prevent
litigation of any kind over the subject was emphatically
stated by the goxernment during the enactment of the
Act, It was then stated that '"the Commission was
concerned mainly with making ex gratia distribution™
and that since it needed to know '"how much of the cake
was Leit" for distribution to claimants, it would be
very difficult for the money ever to be distributed in
reasonable time 1t the whole exercise could be held up
by substantial claims being taken to tne High Court.93

The Anismin.c case is regarded as a milestone in
the incessant battle between the legisliature and the
judiciary on exclusionary clauses. It is regarded as
the final proot that in the face of the manifest
intentiouns of the legislature, the courts have
"assumed'" the authority to "lift the veil" and exer-
cise some controi, over administrative determinations.
The justification for this is seen to be the fact that
where judicial control is excluded, this exclLusion is
limited %to the control of proper determinations under
the statute. Put another way, a Statute which makes
an administrative power unquestionable does not apply
to determinations outside the jurisdiction of the

administrative agency at issue, since this is not a
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"determination" within the true meaning of the Act,

In tne Anismic Case, Lord Reia said that an exclu-
sionary clause protecus every determination which 1is
valid, but that we cannot consirue the word ''determina-
tion'" as to include everything which purports to be a
determination but which is in fact no determination

at all. Lord Pearce addea tnat by "determination"
parliament meént "a real determination" not '"a pur-
ported determination."95

In short, the courts will go behind any

exclusionary clauses to challenge the exercise of an

dgdministrative power on jurisdictional matters. As

correctly observed by the master of the rolls Denning

in Ashbridge Investments Ltd. v. Ministry of

Housing:9b

"the court can only interfer on the ground
that the minister has goue outside the
powers of the Act or that a requirement
of the Act has not been compiied witheesoo!

Robert ..artin has also clear.y stated the

position as being that: N

",.o.an exclusionary glagse...is only

sufficient to protect from review acts

which are prima facie within the scope

of the power granted. Where the iimit
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of the statutory power are exceeded,
its purporiea exercise wili be in Law

a compLete nu1;¢ty..."97

Having asserted thus, it becomes necessary to
attempt an explanation of what matters are to be
considered jurisdictional and what matters are
‘substantive. This is not easy and legal writers on
the subject have conceded as much. Indeed in the
attempt to resolve the difficulty schools of thought
have emerged with opposite contending views, The
"purists' and the '"conditionalists" are the two impor-
tant contending schools, The purists regard errors as
to character and constitution of the administrative
determination and certain essential preliminary pro-‘
ceedings such as the need for certain administrative
authorities to comply to the principies of natural
justice, as the only reviewable matters. On the other
hand the conditionalists argue that in addition to
falsehood of the facts inquired into the ..
amount of evidence given on these facts are reviewable
under the genéral heading of jurisdiction.

The baf{le between the two schools as to what
goes to jurisdiction and what does not rages on..

Griffith and Street define the concept of jurisdiction

as "the marking off of the area of power: something
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ascertainable at the outset of a process, the condi~

tions on which the right of a body to act depends."99

In the meantime qpother case, that of Padfield v.

100

Minister of Agriculture, Eisheries and Food follo-

— [

wing in the fashion of the Anisminic Case went beyond

the "pure jurisdiction'" theory to reinforce the argu-
ment for '"conditional jurisdiction."

It is clear, finally, that courts are not
entirely powerless in the face of excluéionary clauses.
But all the efforts put in by the judicial process to
emphasise this position merely vitiate, but do not
defeat, the contention that exclusionary clauses in
statutes contribute to putting administrative action

beyond and outside judicial control.

JUDICIAL CONTROL OF ADMINISTRATIVE DISCRETIONARY
POWERS.

The Zambian administrative process, as indeed
the administrative procésé everywhere elée with equally
or more complex state mé¢hinery, is replete with dis-
éretionary pOwWers. St;fh@ory power is today more often
than not conferred in the/}orm of discretionary power.,
Prof. Gupta has said "every phase of the present day
administration presupposes the vesting of large dis-

cretionary power in the administrators."1o1
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It is said that discretionary powers are indispe-
nsable to the present day administration. The multi-
tude of areas over which the state seeks to assert
itself, particularly in the present day Zambia with
its social welfare approach, cannot permit the legis-
lative process to predetermine all courses of action
for the administrators - it has to concede large dis~
cretionary powers.

The vesting of discretionary powers is not,
however, a new feature in our legal system. It dates
back to the institution of government administrationf
Discretionary powers only increase with the develop-
ment in structure and functions of the state. It is
not difficult to identify discretionary Powers in
statutes, A discretion is vested when a matter is
left to au administrative agency to determine as he
deems "appropriate' or'convenient" or "advisable" or
"reasonable" or the opposites of these words, or if
"in his opinion" it is "in the public welfare'" or in
any other language that would suggest the exercise by
the administrative agency of his free will in deciding
on the course of action.

The troublesome feature of discretionary

Powers, far from being their justification, is their
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control. Discretionary powers are not readily
amenable to control, and least so by the judicial
process. This stems largely from the fact that by
definition discretionary powérs are subjective,
Prof Gupta is correct in asserting that "an admini-
strative agency is sald to have discretion in a ma-
tter when it has the power or liberty to choose

between alternative courses of action and the correct-

ness or incorrectness of the choice cannot be demons-

02

trated.”1
Be that as it may, courts have attempted to
check the exercise of discretionary powers, ex post
facto, by relying upon certain gemeral principles,
evolved by the judicial process. These principles
may be classed into two broad categories: failure to
exercise a discretion and excess or abuse of a dis-

cretiono

FAILURE TO EXERCISE A DISCRETION,

As a ground for invoking judicial control, the
detailed ramifications of this principle are that
1 Courts may compel the exercise of a discretion
under certain circumstances. No predetermined cri-

terion has been agreed upon regarding what these
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circumstances are. The only guide was that advanced

by Cairns L.C. in the House of Lords judgement in the

103

case of Julius v. Lord Bishop of Oxford. He said:

"There may be something in the nature of the
thing empowered to be done, something in the
object for which it is to be done,

-, something in the title of the person
or persons for whoSe benefit the power is to
be exercised, which may couple the power with
a duty, and make it the duty of the person in
whom the power is reposéd, to exercise the
power when called upon to do so."

Two limitations are immediately obvious upon
this principle. Firstly, the principle is a rather
"weak'" member of the category of principles under
which courts may exercise control over ''the exercise
of discretionary powers': this ground goes to the
securing of the exercise of a discretion rather than
to its control. Secondly '"the authority in which a
discretion is vested can be challenged to exercise
tnat discretion, but not to exercise it in any parti-
cular manner."’lOLF Courts have been particuirarly keen
to comply to this requirement. In the case of Nalu-

05

mino S:i.nioti,1 Picket J. statea that "....mandamus
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does not order a tribunal to adjudicate in a parti-
cular way."
2. A discretionary power vested in a particular
administrative authority must be exercised by tnat
authority without being directed by other institu-~
tions to which the authority may be subordinate.
Further, in the exercise of the discretion the autho-
rity cannot delegate its power to an interior body.
In fact delegation 6f a discrefionary power may be
regarded as a total failure to exercise that power.106

An Indian Case, Commissioner of Police v. Gordhandas °°

illustrates the exercise of a discretion under direc-
tions. 1In that case, the Comuissioner ot police had
a Statutory discretion to issue or revoke licenses tor
cinema houses. He exercised this power by granting
the respondent a licence. Later on, the commissioner
o police sent the respondent a note in the following
words:

"I am directed By the government to inform

you that the permission to erect.a cinema

at the above site grantea to you under this

office letter... is hereby cancelled,"
This was held to be bad exercise of the discretion

and therefore no exercise at all.
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This principle is not entirely reliable in
its application. Firstly, it is a weak argument to
advance in support of the contention for judicial
control of discretionary powers. As with the tirst
principle, this present principle goes to the defini-
tion of the discretion rather than its control. This,
however, is a minor objecvion. Secondly and more
seriously, 1t 1s an act of seir-deception to ever ima-
gine that an incumbent of a discretionary power can
overlook the sentiments of institutions to which he is
subordinate in exercising the discretion. If it be
argued tnat there is a distinction between an incumbe-~
nt ot a discretion being directed and being intluenced,
and tnat the latter does not offend the principle while
the former does, the answer to that shall be that the
distinction between 1nfluence and direction is very
thin indeea. Where, in order to avoid offending this
principle, all that an administrative autnurity vested
with a discretionary power has to do is omit pointing
out that he is "directed to inform..." then the
distinction between influence and direction is lost
complete.ye. All exercise of discretion shall then be
valid (on the basis of this principle) unless the

aggrieved party can overcome the momentous task of

proving that there was direction.
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3+ The courts will insist upon the need to compLy
with the principles of natural justice in the appro-
priate cases. This is a ditficult area, not so much
because of any problems in determining the true
implications or the two principles of natural justice:

audi alteram partem (hear the other party) and nemo

Jjudex in causa sua (no one can be judge in his own

cause) but because it is not entireliy clear when the
principles are required to be complied with. The oid
traditional approach (justiiied by the judicial origin

of the principles) that all bodies exercising quasi-
judicial powers ought to compiy to the two principles,w6
has been abandoned}1o9 However, no firm principle has
emerged to state the criterion for applying the princi-
ples. One may seek to add mereliy that some broad cri-
terion was Laid down in the case of Durayappah v.

Fernando.11o That case stated that the correct

approach shouid be to take into account the nature of
the property or oftfice held or status enjoyed by the
complainant, the circumstances uﬁder which the "deci-
ding" party is eatitled to intervene and the sanctions
the latter can impose. This criterion is vague. To
some extent it might be arguea that due to the vague-

ness of the criterion, the courts now have more
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powers to challenge administrative action. That
would be true in Zambia as it is in England were
the Zambian courts to take advantage. Recent cases
in Zambia suggest that Zamblén cases are either un-
aware of the develLopment of the Law on the applica-
bility of the principles of natural Jjustice as a
ground for exercising judicial controi, or are not
particularly keen on it. In the case of Chendaeka V.

Luanshya Municipal Council,111 the High Court for

Zamblia had to resoilve the i1ssue of whether the pri-
nciples of natural justice had been offended by the
Luaﬁshya Municipal Council by throwing out Mr Chendae-
ka'sapplication for a market stall licence without
giving him an "0p§ortunity to be heard." ‘Gardner J.
presiding over the case, dedicated a considerable
effort to the issue of whether the Luanshya Municipai
Council was a quasi-judicial tribunal or not, thus
confirming the view that Zambian courts still rely
upon the "old" criterion in determining the relevance
of the principles of natural justice,

It is clear - therefore that in Zambia, the
principles of natural justice, although they potew-
ntially constitute a strong device for courts to rely

upon to controlling administrative action, are limited
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in their application due to the approach of the courts

themselves.

EXCESS OF POWER.

It has been stated that '"there is an excess
of power when an administrative authority exercises
a power not given to it by the statute upon which its
action is purported to be founded".112 This is a good
summary of the implications of the principle of nullity
of administrative action for excess of power. But this
being a summary, it is necessary to expand the point
by stating that the question of determining whether
the power is vested by the statute involves étatutory
interpretation. Power may be vested expressly or by
necessary implication.

In a country where the constitution has been
réduced to a single code, such as in Zambia, a new
dimension has been added to the grounds upon which an
administrative act may be impugned intcourt: This
additional ground may be that the act is in contrave-
ntion of constitutional provisions which stipulate
certain procedures and which seek to protect certain
"fundamental rights," or that the administrative act
is based upon statutory provisions which are "unconsti-

tutional." 1In the case of Kangombe v, The attorney-
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general,113 the court had occassion to decide whether
the power of the President under ART. 132 of the
Constitution to appoint and exercise disciplinary ac-
tion over persons in the Teaching Service, which power
had to be exercised on his behalf by the Teaching |
Service Commission under clause of the same article
except where he requires a matter which was under
consideration by the commission to be referred to him
could be exercised by the President and the Commission
simultaneously. The High Court decided that ".... the
éxercise of the disciplinary power is in the alterna-
tive, not concurrent or cumulative.'" The Court of
Appeal upheld this decision, The validity of admini-
strative acts’vis—a—vis the dbnstitutionally protected
fundamental rights was an issue in the case of Kachasu
ve Att-Gen. A young girl was suspended from school
for refusing to sing the national anthem and to salute
the national flag as required by regulation 25 of the
Education (primary and secondary schools) regulations
1966 made under an Act of parl:i.amen’c.'114 She challe-
nged the validity of the act of suspending her from

school and the statutory instrument that empowered

this and the statutory instrument that required
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school children to sing the national anthem and to
salute the national flag. She argued that these
provisions and the administrative act constituted
hindrances of her enjoyment of the freedom of cons-
cience which is constitutionally protected. The court
found that her constitutional right had been contra-
vened, but this contravention was '"reasonably justi-
fiable in a democratic society and was authofised by
laws which were both reasonably required in the intere-
sts of defence and for the purpose of protecting the
rights and freedoms of other persons...!" (these being
among the constitutionally justifiable contraventions.)

One of the Biggest limitations upon the
reliance by the courts upon the "excess of power"
principle to control administrative action lies in the
all so common legislative practice of vesting very
wide discretionary powers upon administrators-what

15 Indeed it

Garner calls "unfettered discretion.'
is doubtfulL whether the court could have upheid regu-
lation 25 of the Educatiou (primary and secondary
schools) regulations 1966 had the statute been more
explicit in conferring statutory instruments making

powers than merely saying the Minister was empowered

to "prescribe subjects for instructions...'" Under
P J
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these circumstances, only the most flagrant excesses
of jurisdiction are amenable to control by the judicial
process.

Abuse of power, where this 1is - against
constitutionally protected rights is particularly
unreliable as a ground for challenging administrative
discretion. 1In its present form, constitutional prote-
ction of fundamental rights is a ﬁgive and take affair"
- the constitution gives protection of fundamental
rights and takes it away by providing for very wide
circumstances under which a contravention can be
allowed. That an applicant who alleges that any of
his fundamental rights have ‘been infringed is further
reguired to negate the possibility of the <¢ontrave-
ntion being justifiable, as was held in the Kachasu
case, renders the applicant's task truly pitiful.

(The court said in that case that "... it is part of
the applicant's case that regulation 25 is unconsti-
tutional and invalid. The onus is on her:to prove
ity and as part of that onus she has to show that
regulation 25 is not saved by any of the provisions
of (Article) 21 (5) of the Constitution). The pro-
blem is heightened by the ease with which courts can

succumbto declarations of good intentions by
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legislators as a guide to determining whether an
administrative act is to be upheld or not. In Kachasu
case the fact that the legislature had declared the
objective of the statutory instrument as being "for

1116 had a

the purpose of promoting national unity,
bearing upon the decision of the court to uphold it.
In conclusion, one might submit that

constitutionally protected fundamental rights are a

blunt weapon against excess of power.

ABUSE OF POWER,

Abuse of power has been cunsirued to mean the
exercise of a discretion on bad faith or for improper
purposes, or from irrelevant considerations or without
regard to relevant considerations or on a view ot the
law or the facts which camnever reasonably be enter-

17

tained.1 Two cases decided by the High Court in
Zambia are of particular relevance here. They are

Nkumbula v, Att-Gen. and Winjberg v. Director for

civil aviation. In the former case the Court was

called upon to decide the validity of the exercise of
discretion by the President in appointing a Commission
of inquiry under Section 3 of the Inquiries Act118 to

consider the cnanges necessary in the constitutions of
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the Republic and of the United National Indepenuence
(ruiing) party to bring about a one-party state.
Section 3 of the Inquiries Act empowered the President
to appoint a Commissions of inquiry if "in his opinion"
it was in the public welfare. Despite the argument
ot the applicant in the case, kMr Nkumbula, then leader
of the strongest opposition party in the country,that
it could not be '"in the public welfare'" to prepare to
deprive the members of the public of their rights to
form and belung to political parties which opposed the
ruling party, the court held that:

"the words 'in the opinion of the President'

clearly (vested a discretion) and .. a deci-

sion made under a power expressed in such

terms cannot be chal.eiged unléss it can be

shown that the person vesteu with the power

acted in'bad faith or from improper motives

or on extraneous considerations or under a

view of the facts or the lLaw which could
not reasonably be entertained."119

The courts in Zambia have not addressed
themselves directly to the analysis of these legal

principles. The consequences have been unfortunate.
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In the Nkumbula case, the court very correctly stated
the grounds upon which the‘exercisevof a discretionary
power may be challenged, but proceeded therefore boldly
to question the exercise of the discretion by the Pre-
sident on its merits. The court considered whether the
introduction of the one party state in Zambia was in
the public weirrare, The Court took one meaning of
public welfare and proceeded to answer the question in
the affirmative. The wourt said:

"What is in the pubiic inierest... is a

question of balance .... if the interests

of society at Large are regarded as suffi-

ciently important to override the indivi-

dual interests then the action in question

must be held to be in the public welfare...

For these reasons I am satisfied that the

President.... was acting within (his)

powers...."120

It is submitted that the Court had no Jjuris-
diction to coustrue the expression '"public welfare."
It is interesting to contemplate what the Jjudgement
of Baron J. (as he then was) would have been had
he found, on his criterion, that the matter was NOT

in the public wellare. Baron J.'s judgement on tnis
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point has been criticized by many observers..
PROF. Gupta has saia that "the President was to
judge whether an inquiry by the Commission was nece-
ssary for the public welfare... there was hardly a
need for the Court to go into the question of the
meaning of 'public' or 'public welfare.'"121

This erroneous judicial approach suggests an
unfortunate lack of understanding by the Zambian
bench of the principlLes relating to judicial control

of administrative action for it was repeated in the

subsequent case ot Winjberg v. The Director for Civil

Aviation. in that case the Director for Giv1l‘Avia-
tion was vested with the discretion to prohibit an
aircraft from being flown in bad weather if in his
opinion any instrument or gauge required to be fitted
in the aircraft was not couveniently visiblie to the
pilot. He prohibited the aircraft of Mr. Winjberg
from being so flown because in his oplnlon, one of

two altimeiers required to be titted was not conve-
niently visible to the pilot. mwmr., Winjberg challenged
the determinatiou of the Director. wmr. Justice W.B.
Scott, presiding in that case, after very ably stating
the principles of law applicable in the case, 'after=-.

wards went to sit in the cockpit of the aircraft for
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purposes of determining whether the gauge was
"conveniently visible,™ besides allowing evidence
of other airmen on what their views were on the
placing of this particular gauge. This flagrant
traversity of the principles of law may have been
comic, but it also set another unfortunate prece-
dent,

However, in cases where the applicable princi-
ples of law have been construed correctly, it is
apparent that what is bad faith, or improper purpo-
ses, or relevant considerations are not readily
amenable to ascertainment. Bad faith, which may be
said to include dishonesty, fraud and malice is

122 In numerous

"extremely difficult to prove..."
cases bad faith has been assimilated with improper
purposes. #lso, if proper purposes are to be found

in the correct interpretation of the relevant statute,
then this is a very unreliable criterion to rely on
because the "intentions of the legislature" are almost
always never agreed upon, or at least difficult to
ascertain. The same comment would be true of the pro-
per construction of the term 'relevant considerations."

It is never the case that all relevant considerations

to the exercise of discretionary power are enumerated.
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Finally, it is generally agreed that in seeking
to control the exerciée of discretionary Powers, courts
are not to replace their discretion for that of the
administrative authorities.123 It appears therefore
to be a contradiction t§ insist that courts can cha-
llenge the exercise of discretionaiy powers if the
exercise of such powers was based on a view of the
facts or the law which could not reasonably be enter-
tained. To do this may be to allow what we expel
through the front door to creep back in through the
back door.  The argument is fortified by the fact
that in exercising administrative perrs it is always
the view taken by the authority at issue which is
material. If this can be challenged on an objective
criterion, this will negate discretionary powers.
Hardly supprising therefore that this principle has

found little favour with English courts.

JUDICIAL REMEDIES AND THE EFFECTIVENESS OF JUDICIAL
CONTROL OF ADMINISTRATIVE ACTION,

Effective judicial control of administrative
action is further dependent upon adeguate remedies
being available for the courts to provide where appro-

priate. The various purposes for which judicial control
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may be invoked have already been stated. The remedies
available for administrative high-handedness by and
large correspond with these purposes for invoking ju-
dicial control. These remedies may be classed as
follows:
1o Constitutional or statutory remedies. This is
where the Constitution or statutes provide a procedure
for cheéking excesses of administrative powers,
e '"Prerogative" remedies. These include the orders
of certiorari, prohibition, mandamus and the remaining
writ of habeas corpus ad subjiciendum,
33. Common law remedies, being the ;ommon law actions
in tort and contract,
L. Criminal proceedings and
5. the equitable remeqies of injunctions and decla~-
ratory remedy.

The efficacy of constitutional protection of
fundamental rights is a complicated topic in public
law. We cannot cover it all, least of all in outline
form. For our purpose, it has at least to be stated
that judicial guardianship of con;titutionally pro-
tected fundamental rights is dependent largely on two
factors: statutory interérétation and the form of the

constitutional protection.
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The negative effect of the principles of
Statutory interpretation upon constitutional remedies
against administrative wrongs was clearly demonstrated

in the case of Kachasu v. Att-Gen, quoted above. 1In

that case the Court held that "there is...a presumption
that the legislature has acted constitutionally..."
Also it is unnecessary to repeat the argument advanced
above regarding the negative effect upon judicial
control of administrative action of the form in which
fundamental rights are sought to be protected by the
constitution, that is, the constitution provides for
very wide circumstances under which a contravention of
fundamental rights would be justifiable.

Statutory remedies consist mainly in the
statutory rights of appeal within the administrative
process. Consequently they are best discussed under
administrative controls of administrative action rather
than judicial control of administrative action.

The efficacy of the prerogative and equitable
remedies shall now be evaluated.

Prerogative and to a lesser degree equitable
remedies have their historical roots deeply embedded
in Engiish legal history. They have been said to be

"of great antiquity.”124 The prerogative writs in
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particular originated and evolved as part of the
process by which the King's courts restrained courts of
inferior jﬁrisdiction from exceeding their powers.
(Prior to 1938 the prerogative orders of certiorari,
prohibition and mandamus were termed prerogative writs.
The Administration of justice (miscellaneous provl51on55
Act 1938 converfed these writs into "orders." 1In
effect the only change came in tne procedure for ob-
taining tne remedies but not in their role.)

The orders of prohibition and injunction may
be said to be the preventive compliments to the orders
of certiorari and mundamus respectively: Certiorari
and prohibition may issue "whenever any body of persons
having leyal authority to determine questions affecting
the rights of subjects, and having the duty to act
judicially, act in excess of their legal authority."125
But whereas certiorari will not lie unless something
has been done which the court can quash, prohibition
will not lie unless something remains to be done which
the court can prohibit from being done. The two orders

are complimentary to each other.

Mandamus and injunction on the other hand,

are avallable to command a person or authority with
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statutory authority to do or refrain from doing
(respectively) a particular act according to law.126

The dependence of effective judicial control
of administrative action upon the remedies is widely
acknowledged. And yet it is these same remedies that
have been the most widely criticized aspect of English
administrative law. Professor Davis, that forthright
American administrative law scholar with an intense
devotion to the subject,127 once said in very
uncomplimentary language:

"Either parliament or the Law Lords should

throw the entire set of prerogative writs
into the Thames river, heavily weighed with
sinkers to prevent them from rising again."128

Another American administrative lawyer, Jaffe
has suggested that "a study shoutd be undertaken of
available remedies in Engiish, French and American
law with a view to the claritication and simplifica~
tion of the English remed1es."129

That prerogative remedies in their present
form are unsatisfactory is conceded even by English
administrative law professors. Professor Wade is one
among these. 1In his treatise "Administrative law"

he has stated that certiorari, prohibition and

mand amus
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"work well, yet they have also inherited
a legacy of imperfections, mostly proce-
dural, for which there were valid reasons
in the distant past, but which are out of
place in the new spheres that these reme-
dies have won for themseives."130

One hardly needs to make references to more
opinions from learned authors to confirm the view that
Judicial remedies, that is the prerogative and equi=-
table remedies are today very unsatistactory. But it
is necessary to state brierly what particular aspects
of the remedies are offensive,

The orders of certiorari and prohibition are
only available to quash a decision entered by a body
whicn "acts judicially." There is a host of autho-
rities on the matter, which include the cases of
131

Chendaeka v. Luanshya municipal Council, In re

Mailo,132 where the court said a writ (order) of
certiorari'can only issue to an authority that has
legal authority to determine questions affecting the

rights ofsubjects," and R. v. Electricity Commi-

ssionersj33 The insistence that these two orders only
lie when allegations of excess of jurisdiction by

"quasi-judicial' bodies is based on the historical
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origin of the orders, Since the distinction
between judicial, quasi-judicial and administrative
action is today clouded in confusion, as argued
above, this necessarily draws the remedies into the
confusion. The orders of certiorari and prohibition
cannot be called in aid to quash administrative
determinations which are manifestly and subétantively
incorrect but are given within the power granted to
the authority.134

The order of mandamus, on the other hand, does
not direct an authority on how to act or even give
guidelines on how to act., It merely commands an admi-
nistrative authority to act in accordance with the law.

Another general criticism of all the prerogative
and equitable remedies is that they are tied down to
obsolete forms of action. An applicant is required to
plead a specific order. Courts are powerless to grant
a remeay which has not been pleaded.

Finally, the case against prerogative remedies
is sealed by the one general short-cpming sutftered by
all the remedies-they are all discretionary. Thus
even where a case discloses a good basis for the
granting ot ome of the remedies, the courts may re-

fuse to give the remedy if it is not disposed to,
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Even the more modern deciaratory proceedings remedy
is not exempt from this criticism. But aside this
criticism, the other short-coming ot tuis particular
remedy is that an applicant who secures it may encou-

nter ditficulties with enforcing it.

SUMMARY OF JUDICIAL CONTROL OF ADMINISTRATIVE ACTION

I'nis discussion has so Iar revealed incontro-
vertibly the exastence i1n strict principle of judicial
control of administrative action in Zambia. The dis-
cussion has, however, revealed more: It has revealed
that judicial control over administrative action is in
actual practice, very minimal. The limitations that
occassion this have been identified as being primarily
the inability of the substantial majority of those who
are affected by administrative action to invoke the
judicial process when they are aggrieved by the admini-
strative process, due mainly to socio-economic factors.
In the marginal cases where the jurisdiction of the
courts has been invoked, administrative action has
still remained largely beyond the scope of the judiciary
to control due to socio—political factors, and due
also to the principles of law upon which the courts
can base their supervisory powers not permitting

effective judicial control and lastly due to the
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unsatisfactory nature of the remedies which the

courts may provide for administrative high-handedness.

PARLIAMENTARY CONTROL OF ADMINISTRATIVE ACTION.

The view that the redressing of grievances
against administration abuses and excesses of power
is viftually synonymous with judicial control has lost
favour among most administrative law students. As
Gelinas put it ".... It is unfortunate that lawyers
should have a tendency to under-value (political and

administrative channels of control)."135

Today, any
serious study on methods of redressing grievances
should attempt to consider also extra-judicial cha-
nnels of redress, This section of the bresent study
shall accordingly be discussing parliament as a cha-
nnel of redress. The next section shall be centred
on the administrative process itself and political
institutions as channels for redressing administra-
tive grievances.

Parliament has been defined by the Zambian
Constitution as consisting of a National Assembly
elected on universal adult suffrage and the Presi-

dent of the Republic. 0 The dual-constitution of

the parliament is not without consequence. The roles
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of the two components hgve to be realised fully. 1In
this regard one may refer to Article 79 of the consti-
tution which enacts that
"Subject to the provisions of this Consti-
tution, the legislative power of parliament
shall be exercised by bills passed by the
National Assembly and assented to by the

President."

Other Constitutional provisions on parliament and
the President as a component of the former go to
determine the various relationships of the two compo-
nents. These provisions are not strictly relevant here.
Any references in a study of the legislative
process in the state is therefore understood to be a
reference to the Parliament (National Assembly and
President) as defined by the Constitution. This is

strictu sensu the correct usage of the expression.

The present study is however not centred upon
the legislative process in the state: The aim in the
present discussion is to expose and discuss the role
parliament plays in redressing administrative grieva-
nces., If, therefore it shall appear as though
"parliament!" shall be used in a lose sense to denote
National Assembly or a standing or sessional committee

of the house, the justification shall be that in
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exercising its authority over the administration,
parliament does not always act as parliament as defi-
ned under Article 63 of the Constitution.

As with the judiciary, a clear understanding
of parliamentary power over the administration cannot
be attained without dedicating some efforts to tracing
the roots of the institution.

What is presently the Parliament of Zambia is
a continuation of the legislative council that exis-
ted under British colonial rule. The first legis-
lative council for the territory was established in
1924.137 It consisted of 414 members: 9 officials
(nominated by the Governor) andis elected members.
The most outstanding feature of this institution, even
superseding its size, was its composition. It was
completely dominated by officials.. This had a bea-
ring upon its strength vis-a-vis the executive council
and the administration. This legislative council had
no power in practice to limit administrative powers.
But then it was NOT intended to have any! Sir Herbert
Stanley, the first governor of the territory of Nor-

thern Rhodesia told the council in his first address

to the assembly that:
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"It is hardly necessary for me to emphasigze
that a council such as ours is not a parlia-
ment in the generally accepted sense of that
terms. It is constituted on a different basis
which ocbviously places the government in a
position to exercise effeétive:control.“138
The basis upon which this legisiative council was
established was said officially to be that since the
bulk of the population was non-European, the council
had to be established such that it ensured the "impe~
rial trusteeship of backward people,'" by being
effective by "associatiug the local pupulation with
government while avoiding the dangers of an irres-
ponsible populear assembly”.159

The bulk of the population in Northern Rhodesia
was obviously non-European. But the claim that the
legislative couucil established in 1924 associated the
local population with government and so forth would
provide a very iunteresting topic for debate. It is
trite that the legisiative council was established in
Northern Rhodesia essentially to meet the demands of
the settler population for representation in govern-

ment - in short, to protect the interests of the

settlier populativiie I. a’cordance with this, elected
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members of the legislative council vehemently insi-
sted that the council was a parliament. One member,
Mr. Moore argued that

"The differences between a parliament and

this council are smalle... It is more like

a parliament than it is unlike (one)...

We are to all intents and purposes a

parliament and likely.to become a

parliament.”qqo

The legislative council was, in spite of the
insistence of the elected members, merely an advisory
bodye. This advisory role of the council was substa-
ntially unaltered in any material regard until 1945.
In that year, the hitherto persisting balance between
the settlers (unotfticials) and the officials was
altered. Four other Buropean unofficials were nomi-
nated, three of them to represent African interests.
Further changes came in 1948. In that year, the life
of the council was extended from 3 to 5 years and the
Governor was replaced as President ot the council by
an elected speaker. For the first time ever two of
the unofficials were Africans, elected by the terri-
tory's African representative council (which was

l
formed in ’]945).’”,l and appointed by the Governor.
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The political upheavals that followed with the
intensification of the struggle for political self-
determination through party politics are obviously
involved and cannot be analysised in a study of the
pre€sent lengthe. For our purposés however, it has to
be noted that the legislative council increased in
size so that by 1959 the legislative council consisted
of 20 members; 14 Europeans and 6 Afr‘icans.lll+2

Political independence came later in 1964 througn
furtner poisitical contests fought on the legislative
council forum: in the short period between 1958 and
1964 the territory had witnessed 3 generas elections
to the legisliative council under 3 ditferent constitu-
tions.

The above is a very brief account of the birth
and evolution of the predecessor of our Zambian parlia-
ment. It has shown that the legislative council duraing
the colonial era was no more than an advisory body to
the very strong executive council. Lgter it acquired
the further role or being the channel through which
political independence would be achieved in Zambiag.
Cau‘an institution with such humble beginning ever
attain authority over the executive and administra-
tive organs of government? This section of our dis-

cussion advances an answer to the question.
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The 1964 Zambian Independence Constitution
created a parliameut consisting of the President and
the Nativnal Assembly, This composition and the powers

of parliament has been retained, mutatis mutandis uuder

the 1973 one party state Constitution.

The Constitutional status of Parliament in
principle confers upon it some authority over the
executive and the administration. The autnority of
Parliament to exercise autnority over administrative
high-handedness 1s proved by the following provisions:
Te Article 81 of the Constitution reads:

"Nothing in Articie 63 shall prevent

Parliament from conferriug on any person

or authority power to make statutory instru-
ments."
ana then Article 28 enacts in part:

1”28 (1) whenever-

(a) a request is made in accordance with

cLause (2) for a report on a statutory

instrument.

(b)) eeeee

the Chief Justaice shall appoint a tribunal
whicn shall consist of two persous selected

by him from among persons who hold or have
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held the office of a judge of the

Supreme Court or the High Court.

(2) A request for a report on a e...
statutory instrument may be made by not
less tnan twenty-one members ot the
National Assembly by notice in writing

deliverea-

() seess to the Speaker...."‘

The traibunal appointed under this article
considers the validity of the statutory instruwent
vis-a-vis the Constitution ana reports to the Presi-
dent who may annul the statutory instrument for
contravening the Constitution.

2. When tne legislature delegates subordinate legis-
lative powers, thevdelegate of these powers are some-
times required to accouut for the exercise of these
powers, In particular, administrative authorities
vested with the power to make "ru.es regulations and
by~laws'" have to "“lay' these betore the National
Assembly under S,22 of the Interpretation and General
provisions Act of the laws.

3. constitutiunal offices and authorities are re-
quired to submit reports annualliy to the National

Assembly. Two such constivucvional offices or
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institutions are the Commission for Investigations
(ART. 117 (3)) ana the Auaitor-General (ART 128(4)).
L, Statutory boards and corporations such as the
wvational Agricultural Marketing Board, Dairy Produce
Board, Posis and telecommunications corporation ana
the Zambia Railways ovard are required to submit,
through the ministers under whom they fall, annual
reports of their activities.
5+ Other institutions, not being statutory boards or
corporations, but accountable financially to parlia-
ment, such as the two mining companies Roan Consoli-
dated Mines Ltd. and Nchanga Consolidated Copper Mines
Ltd., The state trading holding company National Import
and Export Corporation and the Rural Development Cor-
poration are also required (by resolution of the
National Assembly) to submit to Parliament annually
reports of their activities,

6. Finally, the procedure of farliamentary procee-
dings allows for questions from backbenchers to
Government members of the house on any matter.

The above are what constitute the basis of
"Parliamentary control of administrative action." The
issue is, to what extent can we assert that the

administrative process in Zambia is kept in check by
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Parliament through the above processes? We shall
attempt to answer that question. It is not nece-
ssary for that purpose however to scrutinize the Six

processes stated above in their turn.

PARLTAMENTARY PROCEDURE AND PARLIAMENTARY CONTROL
OF THE ADMINISTRATION,.

Articles 92 and 93 of the Constitution
empowers the President to summon and prorogue Parlia-
ment. They further provide that there should be a
session of Parliament at least once in every year and
that no period of 12 months should entervene between
the last sitting of one session and the first sitting
of the next session.

Parliamentary sessions in any one year are
relatively short. For example during the year 1975
Parliament sat from 17th January to 21st March for
the first sitting, from 7th July to 13th August for
the second sitting and from 2nd December to 18th
December for the third sitting-a total of 117 days. ™
The length of Parliamentary sittings are approximately
equal in length for all the sessions of Parliament.

Article 90 of the Constitution empowers the

National Assembly to '"determine its own procedure."
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Government Billsj; and
12. Public busihess.146
It is apparent that from this daily routine of
National Assembly, Parliament can only exercise any
meaningful control over administrative action at two

stages: Question time and private members' Bills.

These two may now be considered in turn.

QUESTION TIME IN NATIONAL ASSEMBLY,

Members of Parliament have not hesitated to
utilize the "question time'" in National Assembly to
put government members to task on specific issues of
government administration and policy. During the 1975
session of Parliament a total of 256 questions were
asked by private members in the 117 sitting days.142
"Question time' as a device of Parliamentary check
on administrative action is, however, of litle effect
for many reasons. Firstly, the majority of the questions
asked at this stage touch not so much at the propriety
of particular administrative determinations but on Po-
licy issues, They include questions on Government
policy regarding importation of cars, absentee land-

lords, loans for squatter compounds in rural areas,
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Government plans on opening of new health centres,
police posts, immigration posts and so forth. One
guestioner in 1975 wished to know whether the Govern-
ment had any plans as yet for the filming of a film
on Zambia's history.148 Questions of this nature,
although without doubt valuable for other purposes,
do not enhance the argument for Parliamentary control
of administrative actione Their varue in this regard
is further viated by the responses they receive from
the Government members: Almost always Government
members respond to private members' questions in such
a manner as to suggest that the latter ask the ques-
tions from ignorance. Perhaps this hostile approach
of the Government members is to be justified partly
by the fact that private members do show a substantial
degree of triviality in approach when asking questions.
In any case the private members are only able to.bring
out very few grievances against maladministration due
to iiliteracy and ignorance of the masses and lack of
contact between the elected and the electorate.

Finally, questions asked in Parliament receive
conclusive answers; no '"follow-ups' are ever made.
For example, in 1975 a private member sought informa-
tion on the trustee schools run by the mining Compa-

nies. During the course of providing the answer the
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Minister of State for Education conceded that the
situation with regard to the proportion of Zambian
as against children of expatriates was "unsatisfactory."
He then édvanced a very vague, but conclusive, state-
ment that "everything is being done to put it
149

right", which appeased the questionery’

PRIVATE BUSINESS IN THE HOUSE.

The right of private members to introduce
legislation is not, strictly speaking, a device for
Parliament to check administrative action. The ini-
tiatives may be occassioned by some features of the
administrative process, but the private member's'biLL,
like any other bill, is intended legislation. It
intends v alter the authority of administrative action.
It intends to vest new powers and deprive existing
powers. Therefore the private member's bill does not
control administrative action, it redefines administra-
tive powers. Only to a limited degree can we there-
fore call vhis device a device for controlling admini-
strative action.

Private members proposals for resolutions are,
however, proper devices for attacking administrative

action.
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There are two obvious limitations upon the
efficacy ot private business in the house aé controls
over administrative action., Firstly, private members
are inact.ive, due to ignorande, and financial inability,
in the way of relying upon their right to introduce
private business. Therefore private business in the
house is virtually totally absent. Secondly, the few
times that private members have tabled proposals: for
resolutivns, it haé become apparent that the efrorts
of the house have been directed at "poricy matiers'
rather than at individual irritations between the
Governors and the Governed. In March 1978 one Private
member had moved a mution to condemn ""the attitude of
the press" towards the leadership.150 After a whole
days debate Parliament was unable to agree to pass a

resolution as prOposed.151

THE SESSIONAL COMMITTERBS OF THE HOUSE.

Parliamentary control of administracive action
is not, in principle, fimited to the proceedings of
the House., 1In principle the House may exercise control
with the assistance of one of its Sessional committees;

the sessional committee on delegated legislation. The
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other committees of the house deal with matters which
one might term "internal."

The committee on delegated legislation, as
constituted under Standing Order 141B, cousists of
members appointed by the Speaker and having a legal
background and experience. The committee scrutiulses
all subordinate legislation made ﬁnder the authority
of Parilament to ensure that the subordinate legisla~
tion is
(a) in accord with the Constitution or the Parent

Act;

(b) not in contravention or personal rights and
liberties;
(c) not of the effect of making the rights ot

citizens dependent upon admiunistrative decisions.
(d) concerned only with administrative detail and does

not extend to policy matters (over which Parlia-

ment has a monopoly) and;

152

(e) not contrary to the philosophy of humanism.

As is stated above the terms of reference of
tnis committee limits the powers of the committee to that
wf  only considering administrative action which is

legisiative in character. All discret.ionary powers

of an executive character wielded by administrators
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is left outside the sphere of influence of this
committee.

In any case, it is a general criticism of
parliamentary control of subordiﬁate legislation fhat
the very reason for requiring Parliament to delegate
law~-making power is because Parliameﬁt lacks the time
and competence to legislate on all the spheres of

153

life which today require legislation. It would

be surprising therefore i1f Parliament which initially
was incapable of legislating on all the issues in
detgail in the admiuwistration of the state, shouid
suddenly acquire the time and competeunce to control
subordinate legislation. In the year 1975, as
against 296 pages of principal legislation, Statutory
Instruments covering 728 pages of the Government

154

Printer's paper were issued. Given the short si-
tting hours and sitting days of Pariiameut (supra)
it would have been impossibie for Parliament to
exercise meaningful and effective control over admi-
nistrative acvion in this field.

Finally, the sessional committee on delegated
1egisLa£iou itself is a recent innovation. The first

members were appointed by the Speaker on 21st January

1975.155 The Committee has hitherto been totally

inactive.
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SUBMISSION OF ANNUAL REPORTS TO NATIONAL ASSEMBLY.

It has been suggested that through the right
of Parliament to scrutinize annual reports of various
state institutions Parliament may exercise its autho-~
rity over the administration. In practice however no
grievances against administrative high-~handedness have
ever been remedied through this process. Apart from
the annual reports of the Commission for Investiga-
tions, all other annual reports furnished to the
house are wanting in detail. In the case of the Commi-
ssion for Investigations, it cannot be said that
Parliament is any more able to remedy grievances.
against this institution because detailed as these
reports are, they do not touch on the administrative
workings of the Commission.

Further, the actual reason for demanding that
statutory and other bodies (as enumerated above )
should table annual reports before National Assembly
is because these bodies are financially accountable
to the tax-payer. Consequently, all annual reports
have laid stress on financial and policy issues,
leaving administrative issues completely beyond the
jurisdiction of Parliameﬁt. It cannot be said there-

fore that Parliament can remedy grievances
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against the administration through tiis process.

ADMINISTRATIVE AND POLITICAL CONTROLS OF
ADMINISTRATIVE ACTION.

A, y, Dicey, writing in the 19th Century,
vehemently denied that administrative wrongs could
ever be remedied within the administrative process.

To him, the French droit administratif, (which he

translated literally to mean "administrative law',

but which should properly be defined as a body of
specific legal provisions being part of internal
public law concerning the organisation of adminis-
trative authorities and the relations of public admi-~
nistration with the citizens.156), was anethma to

157 He argued that "in Bngland, and

the rule of law.
in countries which, like the United States of America,

derive their civilisation from English sources, the

system of administrative lawe... are in truth un-

Today, it is in fashion to refer to Dicey for
the sole purpose of criticizing him. It is quickly
pointed out by English common law scholars that the
welfare state has compelled the state to acquire new

duties and along side this development to expand its
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functionse. Dicey's critics often omit to say pj.
cey himself did concede this point, albeit bela-
tedly when he said in an appendix to his book that
""the imposition upon the Government of new duties
inevitably necessitates the acquisition by the Govern-
ment of extended guthority. But this extention of
authority almost implies . « o the transference of
departments of the central government."159

The function of the administration of exer-
cising the so-called quasi-judicial functions is not
to be denied. In the United Kingdom there are said to
be "nearly 000 established tribunalse“16o

The role of administrative tribunals in
redressing administrative wrongs in Zambia shall now
be examined.

Administrative tribunals may be classed into
two categories: administrative tribunals proper, and
special tribunals.

An administrative tribunal is sald to be
constituted when an administrative authority within a
particular department,(like a minister),is vested with
adjudicatory powers to hear and determine appeals

arising within that department. An administrative

tribunal is invariably involved in the usual
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administrative process within the department or
ministry.

A special tribunal is also a body within the
administrative process, But it is also a body solely
established as a body to hear and determine appeals
arising from the administration within a specitic
department or ministry. The Town and Country Planning
tribunal and the Industrial Reitations Court are two
good examples of special tribunairs. Special tribunals
may be permanent (as are the two above) or ad hoc,
but tnis 1s of little consequence.

Were the criterion for judging the practical
importance of administrative and special tribunals in
Zambia to be their ubiquaity, the conclusion would have
had to be drawn that they are far more important than
the judiciary and Parliament in the process of provi-
ding remedies for maladministration. The Constitu-
tion of Zambia creates Six special tribunals, most of
them, admittedly, ad hoc. Statutes create tribunals
with even more ease. DlMost of the statutes which
create and vest powers that affect private individuals'
interests also create administrative tribunals by
conferring upon "the minister'" gppeal jurisdiction.

For example, the Professional Boxing and Wresting
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Sontrol Act, which creates a board and vests upon it
the duty to register boxers, wrestlers and others who
are involved in these activities in accordance with
certain requirements enacts:

"Any applicant for registration whose appli-
cation is refused and any person whose certi-
ficate for registration is cancelled may,
within %0 days . + « appeal to the Minister.161

Special tribunals are created largely to hear

and determine appeals in technical fields of govern-
ment activities. The Rates Tribunal which may be
constituted ad hoc by '"the Minister' to hear and
determine appeals against determinations of rates

by Rallways Board is one such special ad hoc
tribunal.162

In principle it is true to say that adminis-

trative and special tribunals are conducive to the
effective removal or redressal of much of the ince-
ssant administrative irritations. The perculiar
attributes they possess make them more able adjudi-
cators over administrative cases than the courts and
the legislature. Although they are termed '"admini-

strative! their approach is in fact judic1al (eeges=

they have to comply to the principles of natural
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justice) because they have to "decide facts and apply

163

rules to them impartially." And yet they are not
slow and costly as the courts are.

In the case of special tribuuals, it may
further be observed that these institutions enjoy the
best of both worlds dueto am{consideration: their
composition. To cite two examples; the Town and
Country Planning tribunal consists of a President who
is a qualified lawyer appointed by the Judicial
Service Commission and two other members one of whom
has to be a charterd planner ot the Town Blanning
Institute of the United Kingdom. °' The Rabes Tribu-
nal of the railway industry consists of 3 members; a
chairman, who has to be, or qualified to be, a judge
of the High Court, and two other members, one of whom
has to have wide experience in the railway industry
with particular emphasis on determination of rates
and the other of whom has to have wide business expe-
rience.165

Much, however, as we may argue the case for
administtrative tribunals in the way of how conducive
they are to effective redreésal of administrative

wrongs by observing them in principle, we cannot

learn as much as experience shall teach us., We
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endeavor to consider the effectiveness of adminis-
trative and special tribunals from a practical point
of view.

Administrative tribunals, as a channel for
- redressing administrative wrongs, is more of a poli-~
tical control rather than an administrative control,
for reasons that shall be advanced later. We there-
fore postpone discussion of Administrative tribunals
at a further stage.

We shall study special tribunals by considering
the working of one typical special tribunal in our
legal system: the Town and Country Planning Tribunal.

The Tribunal is established under section 6
of the Town ana Country Planning Act. As stated above,
the Tribunal is a synthesis between the judicial and
the administrative processes: It is manned by ex-
perts in the judicial process and in the field of
town planning, it may call such witnesses as it may
deem necessary in assisting it to come to a decision
regarding any matter before it, its decisions are
subject to appeal (by any parties affected) to the
High Court and in its procedures it is empowered to

adopt such elements of the judicial process like
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administering oaths, as may be conducive to the
better performance of its tasks.

Cases that have been brougnt before the tribunal
reveal that to some degree the tribunal is more flexi-
ble in its approach than the courts. In the case of

Ball v. The Western Planning Authority16b the tribunal

demonstrated this by accepting evidence which an ordi-
nary court could have retused to accept. This was
evidence amouuting to expert evidence but from a person
who was not an expert on roads and road traftic. This
was an application to the Western Pianning Authority

to build a bar in a preaominanfly farwing area which
received two objections on the grounds that tne bar
would introduce road traffic problews in the area and
also would prejudice tne proVvision of amenities by

the local municipal council. In another case, that

of Caltex Oil Zambia Ltd. v. the City Council of

Lusaka167 the flexibility of the tribunal was amply
demonstrated by the ease with which the tribunal
decided to call a witness Qho had not been called by
the two parties. The evidence of this additional
witness the tribunal found to be "impartial, profe-
ssional, constructive, straightfoward and of great

168

assistance to the tribunal." The tribunal once

'y
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again did not hesitate to proceed to examine a
particular site the subject-matter of the case of
which was based upon it.

It is clear ﬁherefore from these and other
cases decided by the tribunal that there is evidence
to justify the conclusion that special tribunals are
better able to adjudicate over and determine cases
arising in their areas of jurisdiction than courts.
But special tribunals are not without their own
limitations.

Firstly the claim that sPeciél tribunals are
less costly than courts is very often exergerated.
In virtually all thé cases one may refer to decided
before the Town and Country Planning tribunal, the

parties have been legally represented, For example,

6
in the cases of Ball v. Western Planning Authorit;[,1 9
Malin ve Municipal Council of Ndola,17o Patel ve.
171

Municipal Council of Livingstone,

7

Sichone v.

Southern Planning Authorit;[,1 2 Papenfus v. the Lusaka

173

L
City Council and Caltex Oil Zambia Limited, ' all

the parties applying to the tribunal were legally

represented. If therefore, the costly nature of judi-
cial proceédings ig a limitation upon effective judi=-

cial control of administrative action, and we have
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earlier submitted that it is, then special tribunals
do little to redress the anomaly.
Secondly, it is a myth to argue that special
tribunals are invariably "Speedy.'" The appeal to the

tribunal in the above quoted case of Ball v. Western

Planning authority was lodged in March 1964 but it

was decided in October 1964, 1In fact the other cases
quoted above all confirm the fact that special tribunals
are no less diiatory in their procedures than courts

of law.

Thirdly, it is a valid criticism to make of
special tribunals that they are beyond the reach of
most of the people who are negatively affected by
administrative determinations which fall in the juri-
sdiction of one or other of the various special tribu-
nals because they are ignorant of their existence.

The number of people who are aggrieved in the area

of town planning is, or should be expected to be, far
in excess of the number of appeals determined by the
tribunal.

In conclusion, it is contended that without
doubt special tribunals in Zambia have lightened the
burden on the constitutional judicial process in their

respective areas of jurisdiction in strict principle.
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But it cannot be said that special tribunals have
made any noticeable impact in the process of redre-
ssing administrative wrongs, nor that they have to
any material degree effectively supplemented judicial

and parliamentary remedies for maladministration.

ADMIKNISTRATIVE TRIBUNALS AND POLITICAL CONTROLS OF
ADMINISTRATIVE ACTION,

The ideal approach in determining the
effectiveness of administrative tribunals in protec-
ting the private individual against illegal adminis-
trative action would, of course, be to undertake a
massive survey of the role played by Ministers (in
their role as administrative tribunals) in the admi-
nistrative process. That would be a momentous task,
and it cannot be attempted here, And yet it can be
sald that Ministers, in Zambia's government stracture,zre

political figure-heads in the various ministries,
They are concerned with the implementation of govern-
ment policy rather than minute administrative details.
It would be naive therefore to expect that ministers
where they aré constituted as administrative tribunals
can effectively redress individual grievances. Indeed
only the extreme cases of administrative abuses of

power are ever brought to the attention of the
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Ministers, largely because of the "beaureacratic
red tape'" and ignorance on the part of those people
that may be affected by administrative wrongs. As
administrative tribunals therefore, Ministers are of
little consequence in the process of checking maladmi-
nisfration.

The political and government stracture in
Zambia however admits to other stages at which admini-
strative wrongs may be remedied. These may include
Members of the Central Committee, provincial political
Secretaries and Party functionaries. Largely the
limitations upon these institution as Champions of the
peoples' cause lies in their close associations with
"the administration." Perhaps before such a sweeping
and conciusive generalisation can be taken, it would
be worth-while to isolate one particular institution
within the government and party stracture and eva-
luate its ability and actual role in redressing admi-
nistrative wrongs. For its ubiquity, the institution
of district governor constitutes the best representa-
tive of these insvitutions.

The institution of district governor is among

tne wost widely known (to the majority of the people)
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among tne political institutions in the country.
Its history dates back to the President's initiative
towards attaining a decentralized government admini-
stration in 1969. The charges and general instruc-
tions relating to the duties and status of district
governors were Set out in cabinet circulars.175
Thus district governors have no statutory authority.

The principal tasks of the district govermnors
include to ensure constant contact between government
institutions at a higher level and the people, and to
ensure effective implementation of government objec-
tives, free of unnecessary beaureacracy and with
minimum maladministration. Probably due to the vague
manner in which the duties and powers of district
governors are spelt out, and the absence of statu-
tory authority, the district governors are capable
of wielding authority over administrators and pro-
tecting the ordinary people from power drunk or
ignorant administrators. Do they actually do this?.

It is difficult here, probably more than
anywhere else to ascertain with any degree of cer-
tainty the influences exerted by district governors
upon administrators in getting the lattef to act with-

in the letter and spirit of the law. However, as we
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have done eisewhere, we may state some factors which
may be of consequence in resolving the above issue.

The bigpest role, of district governors,
despite what was stated in principle, has emerged to
be that of promoting the interests of the ruling
party. Indeed where it has proved necessary to
override legal provisions to attain this objectave,
district governors have not hesitated to do this.
The very eptome of all eftorts in this direction has
been the vigorous efforts put in by district governors
(among others) to persuade the people to vote for the
present incumbent of the office of President. On 5th
Aprii 1978 a district governor' warned students tnat
if they wanted to die in thousands, they should vote
for a different candidate otner than President

176 0 course it cannot be denied that

Kaundaeoes!
lip service has been paid to efforts to protect
helpless individuals against a very powerful

state machinery. For example on 4th April 1978 one
district governor put to task party officials who
were charging a fee to applicants for national regis-
tration cards for "introductory 1etters."177 This

is no doubt an initiative towards polivical control

of administrative action. Such efforts however, remain

the exception.
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District governors, as a general rule, are not
particularly able, for want of adequate education, to
redress administrative wrongs. According to one
survey two typical district governors went as far in
formal education as '"old" standard V and "old" standard
VI respectively (which they claimed to be equivalent
to the modern Form II and Form III reSpectively).178
In fact the criterion for appointing district governors
has appeared to be the contribution made by one or one's
relatives (e.g.: parents) to tue political processes
in Zambia. One of the two district governors refered
to above owed his appointment of the death of his

179

father during the struggle tor independence,

In the final analysis, district governors, much
as they try in "controliing indaividual injustices and
administrative abuses of powers or authority...." are
limitea in what they can do. Only those administra-
tive wronys that came to their attention can ever be
redressed, the other factors permitting. So that
district governors are by and large available for
those in society with power and influence and are

unavailable for the "ordinary person.”18O
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PART TWO

CHAPTER THREE

OMBUDSMANSEIP: AN OVERVIEW.

The elimination of grievances against the
exercise of administrative powers is socially desirable
and we can hardly over-emphasise this. It is towards
the attainment of this objective that the remedial
institutions discussed in Chapter two are regarded in
strict principle as vital. And yet 1t shoula be
beyond dispute "at this stage that the redress of grie-
vances against the exercise of public power tarough
the courts, the parliamentary process and the adminis-
trative and politicsl devices considered in tne prece-
ding chapter is not satisfactory. The problem is of
such universality that the most ardent advocates of
Wliberal democracy,'" "from whose pens the phrase 'rule
of law' flows with sucu smooth and frequent regula-
ri’cy...”/| have eventually been heard to concede this

obvious futility of relying upon these "traditional"
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remedial institutions. One among them is K.C. Wheare.
Arguing tne case for Ombudsmanship, he asserts that
"the case for establishing the Parlismentary Commissio-
ner for Administration rests upon the assertion that
there was in Britain a gap in the arrangement that exi-
sted for redressing grievances or remedying maladminis~
tration."2 One might further refer to the assertion
by the (British) Frank Committee on Administrative
tribunals and Enquires ot 1957 that '"over most of the
field of public administration no formal procedure is
provided tror objecting or deciding on objections...”3

The problem in the underdeveloped states should
be expected to be even more acuite. This is because on
the one hand in these states there is an official
commitment to the attainment of rapid social and eco-
nomic development witnin the social-economic and poli=-
tical stractures which have been rendered by colionial
underdevelopment not to be conducive to these ambitious
objectives. On fhe other hand the (not unnaturally)
increased skirmishes between the wielders of authority
and the individuals in the state are less likely (than
in the inaustrialized states) to be redressed because
the remedial institutions are logistically and social-

economically and politically beyond the reach of most
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of those who are aggrieved by administrative

action.

There has accordingiy over the last half
century been concerted efforts in all states o1 the
world in the search for institutions to effectively
limit maladministration. Scholars in the common law
jurisdictions have looked to the French Counsel
d'etat (Council of State) as a plausible alteruatives”
Possibly due to the echos of Dician thinsing, this has
been quickly dismissed as being "evidently out or
harmony with common law."6 Rather courageous innow
vations have been attempted i1n some jurisdictions.
The Constitution of the Union of Soviet Socialist
Republics establishes a Procurator-General to exerw
cise authority over all administrative agencies in
their exercise of administrative powers.7 The Yugo-
slavian method of controlling administrative powers is
by having a general body of law '"reguiating adminis-
trative procedures to which all administrative age-
ncies must conform.”8 Indeed oné might mention that
the American eftorts in the Administrative Procedures
Act of 1946, enactea to "“improve the administration
of justice by prescribing fair administrative proce-

9

dure"’ is further proof of the Universality of the
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search for remedial devices for administrative
high-hanaedness.

One device for controtiliing administrative
powers and redressil.g grievances against the same
which has gained favour and prominance in, for
example, jurisdictions which are geographically so
apart and jurisdically and constitutionally so un-
like each other as Canada and Tanzania, has been the
originally Swedesh institution of Ombudsman. In its
native state, the Ombudsman was first adopted as far
back as 1713 by Swedish King Charles XII as a repre-
sentative, an "Ombudsman", '"to keep an eye on the

royal officials of that dayo"1o

At that time, the
Swedish King was probably just responding "to the

passing moment's need," for hLe was enganged in'" end-

less campaigns at the head of his army and in diploma-~
tic negotiagtions that followed".11 Later, this ini-
tially temporary device became a permanent feature of
the Swedish system, under the title of Chancellor of
Justice., The success of this royal institution over
the succeeding century inspired further experimenta-
tion. Since this Chancellor of Justice was a royal
institution, the other arm of Government, Parliament,
demanded to have its own man too, as a safeguard

against royal officers' disregard of the Law. The
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1809 Swedish Constitution thus provided for a
watchman who, unlike the’pre~eiisting King's Ombuds-
man, would report diréctly to Parliament. This office
was named ”Justitieombudsmane"12v

The institution of Parliamentary Ombudsman
was perculiarly a Swedish institution for the next
centurys. In 1919 a similar institufion was adopted
for the first time outside Sweden, by Finland under
her 1919 Constitution. Another thirty-five years
elapsed before Parliamentary Ombudsmanship interested
Constitution makers elsewhere. In 1954 Denmark

eénacted a statute creating the office of Parliamentary

Commissioner.

The length of the period that passed between
the appearance of the first Ombudsman in Sweden and
its adoption elsewhere is attributable largely to the
complex nature of the constitutional stracture of
Sweden. Consequently, it was only with the adoption
of the institution by Denmark in 1954 and the "mission-
ary zeal of the first Danish Ombudsman, Professor
Hurwitz that the idea of the institution started
taking big strides outside the Scandinévian countries."
After the idea had left the Scandinavian countries,

there was no stopping it; it appealed to the desperate

'y
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searchers for new weapons against officialdom.
Among the most significant additions to Ombudsmanship
were the New Zealand Parliamentary Commissioner for
Administration (1962), the Norwegian Parliamentary
Ombudsman for civil administration (1963), the Bri-
tish Parliamentary Commissioner for Administration
(1967), the Tanzanian Permanent Commission of Enquiry
(1967) and the Zambian Commission for Investigations
(1973). Other countries in which the institution has
been statutorily adopted or interest has been offi-
cially expressed in it include the states of Alberta
and New Brumswich in Canada, Hawaii, Guyana, Mauri-
tius, India, the United States of America, Australia,
Malaysia, Ireland, Switzerland, Austria, Isreel,
Ceylon (Sri Lanka), JTamaica, Hong Kong and Ghana.

In virtually no -instance has there been a who-~
lesome adoption of the Swedish Ombudsman in its
every facet. In fact it is ubandantly evident that
. some very fundamental modifications haye been
effected to Ombudsmanship in certain instances.

One may state a few such departures. The Danish
Ombudsman, and, notably, all other Ombudsmen there-
after, have no power to deal with judicial adminis-

tration. This exception is a major departure from
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the Swedish protow‘;y;_oe.’]qL The Finish Ombudsman is
required to be '"a person distinguished in Lawe”15
The British Parlis=mentary Commissioner, on the other
hand has to be a man of administrative experience.
Indeed the British Commissioner has been known to
work without a single lawyer on his staffl’ Perhaps
more serious is the departure from traditional
swedish Ombudsmanship shown by Tenzania and Zambiz.
In these two jurisdictions, the "Ombudsmen! are comp-
letely dominated by and subordinated to the executive.
A weak relationship only exists between the Ombudsmen,
in the two states, and Parliament.

This necessarily raises issues of principle.
Ombudsmanship as it is known to the Swede or those
jurisdictions which have adopted institutions
closely resembling the Swedish Ombudsman entails
certain fundamental attributes. The Ombudsman has to
be a delegute of Parliament, appointed by and accou-
ntable to Parliament, he has to have powers to investi-
gate specific complaints against the administration-
from aggriecved parties and report to parliament, but
he should not have powers to override or reverse
administrative action. Any departures from the

“evsential eirements of Swedish Ombudsmanship, the above
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three beingz the most salient, entails a departure
altogether from Ombudsmanshiy, or so Rowat has
said: "ony kind of new complaint or appeal officer in
any kind of organisation is now likely to be mista-
keniy dubbed an Ombudsman in order to gain popular

. . C s 1
support for his activities.'

It is true to say the trend 1s discernible in
certain jurisdictions to dub any appeal institution
as an Ombudsman. Rowat himself, in the work reqguired
to above, cites instances in the United States of
America, where there at one time was "Ombudsmania'
(and as one commentor put it: 'the word this year
is Ombudsmand' , the idea had charmed Americans to
the extent where so-called Ombudsmen were being
proposed and appointed for Universities, schools,

\ . . . . 1
boards and other public and private organisations.

A number of observations may be made not only
about Rowat's warning but also about this trend
stated above.

Mrstly, it is important‘to note that the
efficacy of any remedial institution that is adopted
in a state to supplement the courts, the representa-

tive institution and the pre-existing administrative
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and political institutions does not depena upon
whether it is called Ombudsman or whatever other name:
indeed the neme given to such institution is not a
material consideration in ascertaining its efficacy.
The United otates of America, with its Ombudsmania,
still had and has other remedial institutions or
watchdogs over tne administrative machinery which
were not called Ombudsmen but which did not because
of that fact prove unworkable. Professor Davis, in
an article in whicn he reters to a dozen official
critics of administrative action as Ombudsmen for
the sole purpose of supporting his argument that "the
Nordic countries have no monopoly on tﬁinking about
Ombudsmen,”,]8 argues that "Juite independently.... we
Americans have come up with numerous constructive
ideas about official critics of administrative actioun.
Wee.o.s have in Washington various arrangements having

19 but the

something in common with the Ombudsmane..,"
workabiiity of wuich least depends on the name given
to them. Among them are the office of Administrative
Procedure in the Department of Justice, adopted in 1957

and the sub-~committee of the Senate Committee on the

Judiciary, adopted in 1959 to make a full and complete
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study and investigation of administrative practice
and procedure witnin the departmencs and agencies of
the United States in the exercise of their rulemaking,
licensing and adjudicatory functions.zo

Secondiy, Rowat by necessary implication
attacks the reference to every institution for contro-
lling the exercise of power as an Ombudsman as being
retrograde. This is wrong. The Scandinavians have
not tauzht the world a tremendous lot. If in their
institution of Ombudsman they inspire the realisation
that all remeulal institutions in all jurisdictions
shou.d be as functional as their Ombudsman (which is
suggested by the American Ombudsmania), surely that is
a very welcome development indeed.

Thirdly one cannot legislate on the proper
meanings of words. Neitner can a schoirar deny that
an institution is an Ombudsman if language usage
dictates otnerwise, In the case of those institutions
which are radically at variance with the Swedish Ombu-
dsman but 1in their Jurisdictions are widely accepted
and refered to as Ombudsmen, a scholar has litile
choice in the matter. If eventually all institutions
anywhere which are available to entertain inaividual

complaints from indiviauals or groups of individuals
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shall be called Ombudsmen, Rowat cannot hzlt this
development.,

Pinally, Rowat's suggestion has been extended
by some writers to mean even those institutions
adopted to investigate individual complaiutvs from
members of the public in single party states (as
opposed to multi-party states) are not Ombudsmen
because tney are dominated by the executive rather
than the legislature. One might say on this argument
that the form in whicn an institution like Ombudsman
1s to be implemented in a given state is determined
largely by the balance of power in that state and the
manner in which state power, or sovereignty, is
exercised in tnat state. This is an important aspect
of our study and we ought to dwell on it turther at a
later stage. Suffice to state here that whetner an
institution is an Ombudsman or not, and whether it is
workable or not is not to be decided solery by looking
at the institution or arm of government to which it is
subordinated.,

It is not to be denied that in the institution
of Ombudsman the world has learnt an invaluable lot

from the otherwise enigmatic Scandinavians. Before
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we study the Zambian Commission for Investigations
however, it is important to state in broad outline
the form in which the institution has been impleme-
nted in two jurisdaictions, namely the Unitea King-
dom and Tanzania. This is for two main reasons:
Both the Britisn Parliamentary voumissioner for
Administration and the Tanzanian Permanent Commi-
ssion of Enquiry preceded the ambian Commission for
Investigations and were material in the decision of
the form to be given to the latter. Secondly Tanzania,
like Zambia, is an underdeveloped one-party state.
Evidence of success or otherwise of the Tanzanian
institution, so similar as it is in all respects,
should interest the student of Zambian Administrative
law. As Gellhorn has said, "'scholarly work builds

on foundations others have 1aid."21

THE BRITISH PARLIAMENTARY COMMISSIONER FOR
ADMINISTRATION

The Swedish institution, particularly after
its adoption by Finland and Yenmark, aroused a lot
of interest in the United Kingdom in the fiftees.

Probably the earliest committed proposal came from
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Professor F.H. Lawson who in 1957 published a short
memo in public law proposing that an Investigator-
General of Administration should be appointed to
investigute complaints of maladministration. The
person appointed would "like the Compfroller and
Auditor-General, almost inevitably be a higher civil
servant mearing the end of his carrier "and as such
"would, while preserving impartiality and independence
not only have experience of administration, but be
able to speak to officials and departments as one of
themselves°”22

One other proposal in support of this idea
came from Blom-Cooper who asserted that "cases both
in and out of the courts have demonstrated the inabi-
lity of the citizen to obtain redress for his legiti-

2
ne3 This author proposed the creation

mate grievances.,
of a "Parliamentary Counsellor" who, according to the
Learned writer of that article, should work in corro=-
boration with the High Court judges who would make
thourough investipgations before handing a report to
Parliament. This would '"(combine) the virtues of the
Ombudsman with his wide investigatory powers and the

2l

traditional British regard for the Judiciary."
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A1l the while such ethusiasm was being
registered for the establishment of a2 British Ombuds-
man, skepticism was also being shown. Mitchell,
writing in his article entitled, significantly, ''the
Ombudsman fallacy," argued that "..,.. the wrong pPro-
blem is being attacked. « « what is lacking in our

23 In

society is any proper system of public law...."
the end though, even Mitchell concedes the need for
"(an) Inspector-General-Ombudsman-call him what you
Willo”26 Blom~Cooper, while proposing the adoption

of Ombudsmanship in the United Kingdom,warned that the
problem ought to be approached with caution. He warned
that "it is good that a civil servant should be aware
of a public watchdog over his acts, but a bloodhound
sniffing around as the civil servant makes his deci-
sion would be greatiy inhibiting on government action.
Therefore the Ombudsman must be a known man of absolute
integrity in the eyes of the public ... If he ever
became a department the value of the institution would
disappear. A bureaucracy upon a bureaucracy spells
inaction."27

More meaningful progress in the direction of

adopting an Ombudsman in Britain came with the publi-

cation of the report entitled The Citizen and the
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Administration by the organisation JUSTICE (refered

to usually as the ithyatt report after the name of the
JUSTICE director of research Sir John Whyatt). The
report dealt with the control of decisions and acts
made by administrative authorities in cases where no
appeal or review provisions existed. The report conce-
ded that Parliament was '"the most important Channel

for maiking representation' but argued that Parliame-
ntary procedure would be more effective if it were
"supplemented by machinery which would enable such
complaints to be investigated by an impartial autho-
rity if the Member (of Parliament) requested ite”28
Therefore the report proposed the establishment of an
office to be known as the "Parliamentary Commissioner!
to receive and investigate complaints of maladminis-
tration against government departments.“29

The (Conservative) Government then in office

turned down the proposals, arguing that: "..... the
ol

2F

appointment}é Parliamentary Commissioner would serio-
usly interfere with the prompt and efficient dispatch
of public business,”BO and further invoking the age
old doctrine of ministerial responsibility as pre-

cluding all justifications for introducing Ombuds-

manship in the United Kingdom. This doctrine has been
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sald to mean that each minister is resvonsible to
Parliament for the conduct of his department and
that '"the act of every civil servant is by convention
. o . . 131
regarded as the act of his Minister.
The subsequent change of government from a
Conservative to a Labour party Government revived
the interest in the idea however. The Government issusd
- 32
white paper in October 1965 proposing the establish-~
ment of a Parliamentory Commissioner for Administration.
Althouph the Government was satisfied with its proposals,
as exemplified by the Prime Ministers suggestion that
the institution would "humanise the administration
ande...s improve relations between Westminister and
\ 3 1 ] s N - 5 A ”53 P : :
Whitehall.., and the inaividual, trey were criti-
cized by a large spectrum of Commentators. The licono-~

mist sald that "The Government has chosen the weakest

znd clumsiest way of fulfilling its promise. +.... the
most startling thing (was) how much the Government
wants to leave out of the Parliamentary Commissioner's
field of action . . » This makes the whole exercise
almost pointless.”54 Professor Rowat recorded that

the Parliamentary Commissioner was described (due to

what was considered as insufficient powers) as
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being "a muzzled watchdog" '"a crusade without a
sword'" "an Ombudsmouse' agnd sc forth,35 Professor
Mackenzie said that '"the civil service has been bad-
gered a pood deasl and will not be much changed by
more badgcring.”36 All these craticisms and many
others not cited here were occasioned by the fact
that the Parliamentary Commissioner was very limited
in his jurisdiction. Amnong others he could not
investizote complaints against local Goverament admi-
nistration, abuscs by the Police, Nationaliged
Inaustries, the Prices and Incomes Board, and the
postal services of the General Post Ofiace. Also the
fact that he could not investigate complaints sub-
mittea to him directly, but that these had to be
fufnished through a Member of Parliament (the "M.P.
filter," as it is retered to) was another aspect that
occassioned the craiticisms.

Anyhow, the Parliamentary Commissioner Act of
March 22 1967 was the resul£ of the White Paper.
Briefly the status, powers and jurisdiction of the
Commissioner may be sumﬁarlsed as f0110ws:37 The
Commissioner is regarded as being on the same level

as the Comptrolier and Auditor-~General. Indeed the

first Parliarentary Commissioner, Sir Compton was
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prior to his appointment a Comptroller and Auditor-
General. He is appointed by the Crown and holds
office during good behaviour and may be removed by
an adress from both Houses of Parliament. He has
power to investigate complaints against such govern-
ment agenciles as the Act refers to, but such complai-~
nts have to be refered to the Commissioner by a
Member of Parliament, such complaint must allege
that injustice has been occassioned as a result of
maladministration,

The Act stipulates restrictions on the area
within which the Commissioner can investigate, the
restricted areas of which examples have been given
above,

Next there is a general restriction to the
effect that the Commissioner shall not investigate
any complaints in regard to which there exist other
appeal provisions, provided that the Commissioner
may override this restraiction if he is satisfied
that in the circumstances of the particular case it
was not reasonable to expect the complainant to
resort to the remedy at issue.

It is difficult to ascertain with precision

the success of the British Ombudsman. However, writers
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have advanced arguments that the publication of the
investigations in the "“Sachsenuausen Case'"-over which
much has been written - established the reputation of
the orrice at the outset.B& Furtner it 1s suggested
by others that the fact that Government announced the
intentions of establishing a Health Service Commi-
ssiouer was acceptance by the Government that the
office was a contribution to British administration.
Wheare has ventured tne opinion that '"perhaps the
most striking feature in the searcu for more effective
remedies for maladministration in the Last twenty
years has been the discovery of the Ombudsman or his

Z
1‘E2qu:i.vamlent»”)9

5

e 40
THE TANZANIAN PERMANENT CcOMMISSION COF ENQUIRY.

The adoption of a variant or the Ombudsman 1in
neighbouring Tanzanlan, preceding, as it does, the
adoption of a similar institution in Zambia, should
be regarded with more than merely casual interest by
any student of the Zambian Commission for Investiga-
tions. Accordingly, this study shall now proceed to
recouut, in the fashiow of the earlier initiatives
directed at summarising British Ombudsmanship, the

developments leading to, and the actual adoption or
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the Permanent Commission of Enquiry in Tanzania.

The starting point in this regard should be to
comment on the all-too trequent argument, raised
earlier on, against Ombudsmanship in One-party states
like Tanzania.and Zambia. Not too iong ago there
appeared an interestiug uebate in the Journal of

African Law. One writer advocated the establishment

of Ombudsmen even in African one-party states. He
argued that an Ombudsman could serve two functions,
that of redressing grievances and secondly to create
a confidence between the administration and the ordi-
nary humble citizen.uq E.V. Mittlebeeler argued
against the appropriateness of Ombudsmen in an Afri-
can one-pnarty state. This, he argued was because
such institutions depended for their success among
other factors on a '"strong and responsible legisla-

ture," NeM. Hunnings rejoined that the success of

an Ombudsman did not depend necessarily upon his res-
ponsibility to a strong legislature, indeed he could

be successful even though he is responsible to the

b3

executive,
It is strongly contended, further to what has

been asserted earlier on in the present chapter, that

those who argue against Ombudsmanship in one-party
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states basically because they fear that the executive
in one-party states shall dominate the institution
miss the essential point. This is that in the final
analysis even the decisions of the High Court, indeed
of any other remedial institutions in the State,
equally as much as those of the Ombudsman, depend for
their enforcement upon the executive., It is not a
valid conclusion to draw from the inevitable domina-
tion of the Ombudsman by the executive in African
one-party states that they can therefore not be
effective. One oughts to look elsewhere for consi-
derations determining the effectiveness of an Ombuds-
man in one-party party states, or any other states
for that matter, for this only reflects and is based
upon the balance of power in the given state., VUere
the arguments by Mittlebeeler and others aimed at
challenging any claims by institutions like the
Tanzanian Permanent Commission of Enquiry as being
Ombudsmen, then probably such arguments may have been
more tenable. But then they would have to contend
with earlier arguments adduced in the present chapter
that the language used in refering to any particular

state institution cannot constitute 2 viable topic for
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discussione.

Finally, we may close the precsent debate by
echoing the words of McAuslan and Ghai that "it is
generally recognised that Governments and methods of
controlling them can exist without formal opposition
parties ~ as in a one-party state."44

Having disposed of that preliminary, but
nonetheless significant matter, we might now state
the developments in Tanzania leading to the adoption
of the Permanent Commission of Enquiry.

The starting point in this exercise is the
Presidential Commission on the Establishment of a
Democratic One-Party State. The Commission, appointed
as a step towards the establishment of a de jure One-
Party system in Tanzania,45 observed as follows:-

"In a rapidly developing country it is

inevitaeble that many officialse... should
be authorised to exercise wide discre-
tionary powers. Decisions taken by such
officials can, however, have most serious
consequences for the individual..."46

The Commission thus recommended that
"the new constitution should provide
for a permanent Commission to be appointed

by the President, with a wide jurisdiction
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to enquire into allegations of abuse of
power by officials of both Government and
Party alike."'/

President Nyerere endorsed these recommenda-
tion when he addressed National Assembly on the
proposals of the new Constitution. He argued, by
way of further justification of the need for the
Permanent Commission, that

"Our recent history and the educational

backwardness of the majority of the people,
means that automatic checks on abuse of
power are almost non-existento”48

The subsequent Constitution gave effect to
these proposals. The Permanent Commission of Enquiry
Act 1966, Act No, 25 of 1966 provided the details
regarding the Commission. The investigable institu-
tions included the Commissions, corporate bodies,
institutions, organisations and public authorities
and boards set out in a schedule toAthe Act. The
Commission commenced its task immediately.

A prediction was ventured by McAuslan and Ghai
that "the Commission will find government and party
officials less than enthusiastic about its activi-

ties. 9 This prediction did, in fact, materialize.
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The Commission reported in its first annual report
that in the initial stages of the existence of the
Commission, it was coldly received by some leaders.
The Commiszion says '"leaders responsible for conve-
ning meetinss were apprehensive ... some thought that
the Permanent Commission of Enquiry was goiug to
attack them .... (Some leaders) planted informers to
report back to them what we were doing (and) who
have come to compirain to the Commissiono”50

Fortunately the Commission also reported

that this problem ceased with time.

THE REDRESSAL OF GRIEVANCEsS BY THE BRITISH PARLIAMENTARY
COMMISSICONLR AND TiE TANZANIAN PERMANENT COMMISSION OF
ENQUIRY AND OMBUDSMANSHIP IN ZANMBIA.

The present chapter has so far recounted in some
detail the developments leading to the adoption of
institutions which are variations of the Ombudsman
iustitution in the United Kingdom and in Tanzania.

The guestion, at the end of the day, arises. How_is
this relewant?

It is a major assumption or premise 1lu the
present study that a discussion of the Zambian Commi-

ssion for Investigations which does not ''fit the
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institution in its proper context' as it were, by
evaluating the economic, historic, political and indeed
juristic circumstances obtaining in the country at its
adoption, achieves little. In recognition ot that
fact, the study deliberately dwelt at some length on
these aspects in chapter two. But then it has also
to be conceded that our understanding of the Commi-
ssion for Investigations in Zambia can be substantially
enhanced by making references to the experiences in
jurisdictions where similar institutions were adopted
earlier. For reasons suggested already, the British
and Tanzanian versions of Ombudsmanship provide
perhaps the best reference points in a study of the
Zambian Commission for Investigations. Hence the
considerable detail delved into in the preceding

‘section.
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CHAPTER FOUR

SuTABLISHMENY AND FORM OF THE COMMIGSION
FOR INVESTIGATIONS:

DEVELOPHLHTS LEADING TO EsSTABLISHMENT OF COMMISSION
FOR INVEESYIGATIONS.

The adoption of the first 'Ombudsman' insti-
tution in an African colntry, the Tanzanian Permanent
Commission of Enquiry, was occassioned by a recommenda-
tion ot the Tanzasnian Presidential Commission on the
Bstablishment of a Democratic One-Party S3tate, which
reported in 1905. Whetner by coincidence or by
design, the earliest roots of the Zambian Commission
for Investigations, her own variant of the Ombudsman
institution, lie in the National Commission on the -
Establishment of a One-Party Participatory Democracy
in Zambia.

This Commission was appointed by President
Kaunda in 19721 under section 2 of the Inquiries Act

to "consider the changes in (a) the Constitution of
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the Republic of Zambia; (b) the practices and pro-
cedures of the Government of the Republic; and (c)
the Constitution of the United National Independence
Party necessary to bring about and establish One-
Party Participatory Democracy in Zambia."2 The
Commission, under the chairmanship of Mr. Chona, the
then Vice-President of the Republic, reported on 15th
October, 1972. Among its many recommendations was one
suggesting the establishment of "the office of Ombuds-
man.'" This recommendation, due to its importance,
shall be quoted iu full. The Commission said:
"A number of petitioners called for the
establishment of the office of Ombudsmen
to investigate abuse of nower and corrup-
tion in all its forms in the Republic. Some
of these petitioners alleged that some indi-
viduals had acquired and accumulated consi-
derable wealth and property through dubious
means in so short a time since Independence,
We considered the petitioners' views on this
matter and came to the conclusion that there
was a need to establish an office which would
investigate such allegations and other related

matters. In addition we were of the opinion
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that the establishment of such an office
would have the following advantages:
(1) the Cmbudsman would be looked uvon

as an independent and impartisl man;
(2) complaints raised by aggrieved persons
could be presented informally and without
cost;
(3) the Ombudsman might consider the
field in which a complaint arose by allo-
wing flexibility in investigating comp-
laints which is not possible with an ordi-
nary court of law;
(k) the Ombudsman would be of tremendous
value to the administration

(a) by informally advicing, reminding

and reproving;

(b) by soothing public feeling over

reports of outrageous practices by the

very fact that their complaints were

receiving his attention;

(¢) by rejecting unjustified complaints,
We therefore recommend-

(1) that the Constitution provides for the creation

of the office of Ombudsman who shall be called Inves-

tigator-General;
<
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(2) that the Investigator-General shall have the
Same qualifications as those of a High Court Judge
and wide administrative experience;
(3) that the Investigator-General be appointed by
the President in consultation with the Judicial Ser-
vice Commission;
(4) that the Investigator-General be assisted in
his work by three Commissioners, who together shall
constitute an Investigations Commission;
(5) that Commissioners be appointed by the Presi-
dent for a term of three years which should not be
renewable. The term of office of the first three
Commissioners be men of high standing in society;
(sic)
(6) that the Investigator-Genersl investigates any
matter of individual injustice or administrative
abuse of power or authority involving corruption,
tribalism, nepotism, intimidafion and all other
forms of discrimination taken by or on behalf of

(a) any department or Ministry of Government;

(b) any statutory corporation set up entirely

or partly out of public funds, or funds voted

by Parliament, including institutions of higher

learning;
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(¢) any member of the Public Service;
(d) any officer of the Party;
(e) any officer in the security forces;
(f) any officer of any court of law;
(g) any other organisation within the
Republic; and
(h) any other person being an action taken
(sic) in the exercise of the administra-
tive functions of that depsriment,
Ministry, corporation, Party, authority,
organisation or person, since Independencej
(7) that the Investigator-General shall not
investigate:
(a) any matter which is sub judice; and
(b) any matter relating to the exercise of tue
prerogative of mercy.
(8) that subject to the provision of the Constitu-
tion establishing the office otf the Investigator-
General, an Act of Parliament be enacted to:
(a) specify the matters in detail which
shall be subject to investigation by the
Investigator-General;

(b) set out the procedures for the lodging of

complaints in respect of:
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(c¢)
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(i) the furnishing of information and
production of documents to the Investi-
gator-Gencral;
(1i) the attendance and examination of
witnesses;
(1ii) the institution of proceedings and
the making of recommendations for appro-
priate remedies; and

generally provide for the purposes of

enabling the Investigator-General to perform the

functions conferred upon him by the Constitution

or any other law;

that the Investigator-General, among other

things, submits an Annual Report to the President and

the Natlonal Assembly which shall contain a summary

of the matters investigated and the action taken or

recommended by him;

(10)

that Parliament initiate moves for thne inves=

tigation of any allegatious leading to the removal

of tne Investigator-General by two-thirds majority

decision of all members followed by the establish-

ment of a tribunal appointed by the Chief Justice,

consisting of:

SR
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emphasis on the Investigator-General rather than
the Investigations Commission in the One-Party
Commission's report quoted above), the Constitutien
appeared to reduce the status of the Investigator-
General to being merely z member of the 'Ombudsman
institution'albeit its chairman. On the qualification
of the Investigator-Generais, the Constitution did
rot insist, (or even provide) on any "wide adminis-
trative experience", as suggested by the One-~Party
Commission. Under the Constitution, the Investi-
gator-General has to be qualified to be appointed a
judge ot tne High Court.5 With regard to the submi-
ssion of reports, the Constitution departea trom the
recommendation that the Commission for Investiga-
tions submits annually reports to the President and
to national Assembly. It provided, rather, that
the Commission had to submit a report to the Presi-
dent after every investigation and to National Asse-
mbly annually.6

Anyhow, the Commission for Investigations as
established under the Constitution comprises an
Investigator-Geueral, appointed by the President in
consuitation with the Judicial Service Commission,

who is tne chazirman, and three Commissioners,
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appointed by the President. The requirement of
consultation with the Judicial Service Commission
with regard to the appointment of the Investigator-
General is necessitated by tne requirement that the
Investigator-General has to be a person '"qualifried
to be appointed a juage of the High Gourt.”7

The Investigator-Generai may vacate office
under two provisions: Firstly, on attainang tne
age of sixty-five years, unless the President per-
mits him to continue in office for such period as is
negessary to complete any outstanding investigations
commenced by him before he attained that age.
Secondly, he may be removed from oftfice tor inability
to perform tne functions of his office whetner such
inability arises out of infirmity of body or mind
or from any other cause, or for misbehaviour. Under
the latter procedure for removing the Investigator-
General, a resolution on two-thirds majority by
nvational Assembly, followed by an affirmative fi-
nding by a tribunal of three appointed by the Chief
Justice, two of whom (including the chairman) shall
be persons who held or have held high judicial orfi=-
ce, i1s necessary. During the deliberations of this

tribunal the Investigator-General may be suspended
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from office by tne President.8 The tenure of office
of the Investigator-General is thus Constitutionally
protecteu, along the fashion of Ombudsmen in Tanza-
nia and the United Kingdom.

With regard to the Commissioners, the Consti-
tution provides that their term of office shall be
three years. They may be reappointea, but only
after the expiratién of three years since ceasing to
hold office.9

The Investigator-General and the Commissioners
are all full-time Constitutional office holders.

They are required to vacate any office that they hord
on their appointment to the Commission if such office is
prescribed by an Act of Parliament or is an oftice in
the Party. No Act of Parliament has hitherto prescri-
bed which offices may not be held contemporaneously
with membership to the Commission, but in actual fact
the Investigator-General and the Commissioners are
full-time officers and they do uot hold other orffices
in the public service, in the Party, the local autho-
rities, para-statal 1ustitutions, other Commissions,
nor indeed any other insticutions where they would

have to exercise pub.'c power. It may not be of
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consequence at this stage, but Parliament would be
well adviged to exercise its legislative powers and
prescribe the offices which may not be held simul-
taneously with membership to the Commission. This

may be ex abundanti cautela, but this is certainly

better than permitting loopholes to éo unsealed.
Indeed the Tanzanian Permanent Commission of Enquiry
Act 1966 does, in its section 4, prescribe such
offices.1o

Thus with the enactment or adoption of the
1973 Constitution in Zambia, the Commission for
Investigations was legally established. Justice
Chomba was appointed the first Investigator-General
in December 1973. Immediately on his appointment
Justice Chomba, formerly a Judge of the High Court,
undertook to familiarize himself with the institu-
tion of Ombudsmen. He visited New Zealand, India
and Tanzania to observe the operations of Ombdusmen
in those jurisdictions and learn from them. He
spoke highly of the assistance rendered to him in
those countries.11

The Commission for Investigations Act,12
enacted to provide for the powers, privileges and

immunities of the Commission, was assented to on
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9th August 1974. The Investigator-General and the
Commissioners were sworn in on 12th September,

197’+,13

and on that date the Commission for Inves-

tigations commenced its task.

PRELIMINARY TASKS OF THE COMMISSION.

The investigation of individual allegations
of abuse of administrative powers is without doubt
the central commitment of the Commission. But
during the initial formative stages, the Commission
had two other formidable tasks: To publicize its
existence and to campaign for the necessary support
and contidence of the population. Thus even be fore
the Commission was fully constituted, the Investi-
gator-General issued a pamphlet entitled: An ex-~

planation of the functions of the Commission for

Investigations (Ombudsman). In it the Investigator-

General argued the case for Ombudsmanship in Zambia.
He wrote:
"When you come to think about it you will
realise that the idea of recelving
complaints, investigating then, and
finding any warranted remedy for them is

by no means new. Courts, tribunals,
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Members of Parliament, administrative
agencies etc., have all along been engaged
in this exercise..,. However, Courts can

be dilatory in their procedures, expensive
to employ and only persons claiming a
right sustainable in law or equity may be
entertained. Moreover, the adversary
system o« o o engenders acrimonious rela-
tions between the opposite sides . . .
Members of Parliament and the responsible
Minister have insufficient time to devote
to this exercise . . . Administrative
agencies « « o o will undertake investi-
gations, but, since in order to arrive at
the required ansﬁer they have almost in-
variably to rely on their own office;s,

the investigdtions they conduct lacks that
detached interest which is conducive to
impartiality; Tribunals sometimes function
on lines similar to those followed by
courts of law and therefore what has been
sald about courts may equally apply to

tribunals.
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It will be noted from the fore-
going that, when you contrast its attri-
butes with those of other complaint -
handling bodies, the Commission for Inves-
tigations (Ombudsman) institution will ...
provide a better service in that it will
ensure that a speedy remedy is secured
for the complainant, it will be impartial
and objective in conducting investigations,
the atmosphere in which the investigations
will be held will be congenial and all that

14

service will be provided at no cost."

This pamphlet, which, besides justifying
Ombudsmanship in Jambia in the above guoted paragraphs,
also outlined the form, powers and jurisdiction of
the Commission for Investigastions, was widely circu-
lateds It was distributed in the first instance to

CLovoAC«x&0f$
tembers of Parliament, Cewnsellars in Local Authority
Councils, members of the armed forces and the Police
force (and even immigration officials) high ranking
officials of the Party and its Government and execu-
tives of para-statal organisations. It was also

made available to any member of the public who wished A«D



- 179 -
obtain a copy. The pamphlet was translated into
Bemba, Nyanjz, Lozi, Tonga, Kaonde, Lunda and Luvale
- the seven semi~official local dialects regarded to
be representative of the Seventy-two "tribes' in
Lanbia,

Besides these initiatives by the Investi-
gator-General, he also undertook to make tours of the
provinces and address public rallies. However, limi-
tations of time and transport onlLy permitted him to
tour the Southern, Western and North-Western provinces.,

The Investigator-General and the Commissioners
have, since the inception of the institution, made
themselves available to address audiences of whatever
constitution whenever invited - or indeed on their
own insistencet' The Investigator-General in parti-
cular has delivered at least Jixteen formal addresses
("at least' due to the vagueness of the word "for-
mal'!). His audience has included tne Law Association
of Zambia (26/3/74), Army Officers (19/2/74), tne
Student Christian Movement (19/8/75), the Zawbia Insti-
tute of Personnel Management 3rd Annual Conference
(10/1/76), Journalism students at the President's
Citizenship College (18/2/76) and Police Officers at

the Lilayi Police Training School (24/5/78).
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Countless informal addresses have been given by

the members ot the Commission.

PULLIC RECEPTION OF THE COMMISSION.

From the documentary evidence available, it
would be a fair comment to make that the Commission
was well received by those who knew, or have come
to know about it. During the debate in National
Assembly ot the Commission for Investigations Bill,
the majority or those who spoke welcomed it, 1In
fact one speaker argued that "the Commission for
Investigations is long OVf—:»rdue,""5 He proceeded to
Justify the establishment of an Ombudsman in Zambia
by arguing that ", . . . there have and will be
certain people in positions of authority who have
abused their positions .... this has happened to
people because they are ignorant of their legal
rights, or perhaps they have been afraid to take
their cases somewhere.... or they had no money to
hire solicitors. But this Commission will actually
help p;or"peoplee"16 Another member Mr. Mumbuna
Ssupported the Bill by arguing that '"it is a necessary
Bill in a country like Zambia where in some cases
power can be misused or public funds can be mis-

used..e.”17
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The Commissions public rallies were also
well-attended, We may suppose from this that even
Party leaders in the areas visited by the Commi-
ssion had few misgivings about the proper role of
the Commission in the administrative process. In
that regard reference may be made to the iucident
during the Commission's tours at Livungstone. The
Commission was scheduled to aduress a public rally
but unfortunately on.y a handful of people turned
up. The District Governor for that particular
town asserted that he was not going to '"tolerate
poor attendance to such an important meeting.'" He
accordingly directed the members of the Youth Lea-
gue of the Party to close the shops in the area so
that people couid attend the rally. The youths only
refused because they were aware of the limits of
thelir powers.

Evidence is available to suggest also that
even members of the public reacted with enthusiam to
the establishment of the Commission. Letters contai-
ning complaints for the attention of the Commission
were received as early as 3rd January 1975,19 nine

months before the Commission actually commenced its

task. Further, letters containing statements such
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as "for a long time I have been denied justice but
with the creation of your Commission I am now hope-
ful that I shall obtain a redress" were not
infrequent.ao The 1974 annual report of the Commi-
ssion also relates a moving incident in Mwinilunga
- a remote town in the North-Western proviuce.
The Commission had just delivered an address to
publicize itself. It was then announced that any
persons who had individual compraints against an
administrator or an administrative autnority could
remain behind to lodge their complaint. A long
queue immediately formed, although it was late in
the afternoon. By about 20.00 hrs an old man walked
into the complaint-lodging room. He was invited to
inform the Commission of what grieved him. He saild
he had nothing to complain about, but added, "I am
very happy to see you my chitdren. On behalt of the
people of this district I thank President Kaunda for
creating yourvommission..., I shall pray for you so
that you may continue doing your good work." Wich
that he walked out.21

The evidence of the enthusiam from the members

of the public towards the establishment of the
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Commission appears to have continued during the
four-year period in wnich the Commission has exi-
sted. It is worthwhile to state instances of this,
In the 1975 report of tne Commission we are tora of
an instance where an old night watch-man had his
complaint of delay by an administrative authority
to give him compensation for having been attacked angd
injured by robbers while on duty investigated by
the Commission and an gcceptabie remedy given. This
old man wrote to the Commission to thank them for -
their efforts and in the letter enclosed K2.50 as a
token of appreciation. The Comuission was at pains
to persuade tne old man to receive back the money
because the services of the Commission were rendered
ex gratia.22 Also, the Commission in the third
annual report has inciuded two letters reccived from
complainants in which the complainants were quite
dramatic in expressing their appreciation of the
efforts of the Commission. One writer lamented that
he was "even failing to thank" the Commission for
the action taken., He decided therefore to beg '""the
Lord of Grace" to bless the Commission and to bless
also the President for having established the Commi-

ssione The other writer was overwhelmed. He was
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so impressed with what the Commission had done
that he decided to pray for the Commission:
"I am asking you to join me in prayers on 27th
March, 1975, the date chosen to pray for you and
your Commission, that God may help you in all pro-
blems you get in your work; and that God may extend
your days on earth and give you more wisdom so that
people may know your work., Your prayers will start
at 17.30 hrs and you will not have chance and time
to join me as I know you are always busy, but I ask
you to put a sign of the cross before your face.”25
A dramatic gesture indeed, but given in earnest.

Much as one may argue that there were all
these occurances to suggest that the Commission for
Investigations was well received and that it has
the confidence of the peovle, it would be incorrect
however, to insist that there were or have hitherto
been no expressions of reservations on the establish-
ment of the Commission. One speaker in National
Assembly during the debate of the Bill actually
asserted that the Commission would be an "establi-
shment without functions.”24 He arrived at this
conclusion on two considerations; Firstly that the

Commission would be completely dominated by the
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Executive and secondly that the Bill did not include
any provisions to protect s complainant whose comp-
laint is proved to be unjustified. According to
him, such a complainant may be persecuted or even
arrested for lodging a substantively unsupportable
complaint.

Another speaker during the szme debate re-
peated the most common reservation that Parliame-
ntarians have against Ombusdmanship; that the Commi-~
ssion will usurp the powers and functions of the Me-
mbers of Parliament. The member hastened to overrule
his own reservation by suggesting that the fear by
Parliamentsrians is unjustified because the Commi-
ssion sho:ld be seen as a supplement to Parliasment
as a forum for seeking redress for grievances ari-
sing out of the administrative process.25

These and other reservations expressed at the
tine of establishing the Commission for Investiga-
tions in Zambia did not, evidently, constitute
challenges against Ombudsmanship in Zambia. They
did not argue that an Ombudsman would be unnqu’ e

/

W S /
or superfllous. Rather they were expressed ma

because few people could have claimed to kno
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essential attributes of Ombudsmanship. It remains
a fair comment to advance that in Zambia the esta-
blishment of the Commission for Investigations was

well received by those who knew about it.

THE FORM OF THE COMMISSICN FOR INVESTIGATIONS.

The adoption (and adaptation) of the insti-
tution of Ombudsman in Tanzania in 1967 and Zambia
in 1973 also marked the most fundamental departure
from the traditional avvrozch to Ombudsmanshiyp.

In Sweden, Finland, Denmark, New Zezland and the
United Kingdom and other jurisdictions where the
institution existed prior to its establishment in
Tanzania and Zambia the Ombudsman was an individual
officer assisted by other staff., In Zambia's case
particularly, the Investigator-General, who has
been refered to erroneously by some observers as
"the Ombudsman" is in actual fact merely the chair-
man of "the Ombudsman institution.'" The Ombudsman
in Zambia is actually the (whole) Commission for
Investigations. This has occassioned the need for
a redefinition of Rowat's definition of the Ombuds-
man as '"an officer of Government...." Mr Justice

Chomba, Zambia's first Investigator-General has
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attempted to redefine tie word ‘"Ombudsman' to suit
the torm in wrich it h-s been ilmplemented in Zambiz.

at sn addrecs to tne Seminsr on Society snd Law

breakers at the Mindoio Lcumeniczl Centre, ne defi-
ned asn Umbudsman as "an institution consisting of
one or more Govermment orficials whose duty is to
reczave compleints from citizens or anybody for the
time bein; recicent in the counvry in wiich the
instatution operstes, who alleges that he has sui-
fered an injustice as& a result of maladministraiion
perpetrated by public officials in the executiou of

their duties,ﬂzb

Two issues emansting from the form of the

commissicn for Investigations 211 be considercd.

<

Commission and
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be warranted., The Commission cannot take a decision
on whether to proceed with investigations in an indi-
vidual case or not or on what recommendations to make
after concluding an investigation unless there is a

formal meeting of the Commission at which a quorum

of three is constituted.27 This may have the effect
of delaying the process w.ere o quorum cannot be

raised due to any one or more of many reasons. In
any case there huve been occassions where the Commi-
sslon has not been fully consistituted, (i.e. where
there have not been three Commissioners appointed

by the President)-the 1976 Annual Report of the Co-
mmission was only signed by the Investigator-General
and two Commissioners. In these circumstances, the
absence of one Commissioner only incapacitates the
Commission completely.

Some reservations have also been expressed
with regard to the term of office of the Commissio-
ners. The reservations are not that if the three
Commissioners' terms of office expire simultaneously
and three others are appointed to the Commission,

- the initial period during which the lstter are getting
acquainted with the tasks of the Commission will
negatively afrect the operation of the Commission.

That danger was identified at an early stage and
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was prevented by the Constitutional (Amendment) Act
1974, This amendment enacted that the first three
Commissioners shall vacate office after the expira-
tion of one year, two years and three years respecti-
VelLy as may be specified in their respective appoint-
ments.28 The reservation with regard to the three-
year terms ot office of the Commissioners was well
stated by one Member of Parliament during the debsate
ol the Commission for Investigations Bill., He
observed, on the appointuent of the Comuissioners,
thet "the first year will be Spent on learning the
type of work that they are going to do, and by the
end of the second year they will be trying to imple~
ment what they learnt. By the time they are ready
to get their teeth into the work tne third year will
be ending.”29

Empirical evidence is unavailable to prove
that it takes a whole year for a Commissioner to
learn tne essential attributes of Ombudsmanship.
And yet it may quite Justifiably be argued that too
frequent retirements from and appointments to the
Commission may aftect the efficacy of the institution.

The effect of the Constitutional amendment refered

to above has been Logically that every year one
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member of the Commission is retiring and a new one is
being appointed to fili. tne gap (if the full esta-
blishment is to be maintained, which admittedly, is
not always the case as observed above, but which
fact only reinforces the present submissions). It
is contended thnat tne term of office of the Commi-
ssioners should be lengthened from three years to
five years. There may be nothing particularly
appealing about the suggested five years but 1t is
as good a reason as any that at least the terms of
office of some or the Commissioners will then coi-
ncide with the length of one Parliament. This Same
problem was identified in Tanzania at an early
stage and it was solved by increasing the term of
office of the Commissioners.BO

The qualifications of the Investigator-
General and the Commissioners may now be considered.
With regard to the latter, no criterion or criteria
has been laid down witn regard to their qualifica-
tions. Of necessity however, they have to be men
of integrity and awe-iﬁSpiring personality who can
command the contideunce and respect of the people who =re

effected by the work of the Commission. This is a
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matter ot fact to a large measure, and little else
may be said here.

The qualiricvations of the Investigator-
General invite more elaborate comment, if for no
otner reason than that the Constituiiun has stated
what these shouid be. 1In any case debate has been
incessant on the subject '"who makes the best Ombuds~
man, the judge or the administrator?"

The One-Party State Commission recommended
that the Investigator-General must be a man who is
qualified to be a judge of tne High Céurt and must
have vast administrative experience. Although the
Government accepted this recommendation, it was
modified in the Constitutional provisions, In
Zambia the Investigator-Genersl oniLy needs to be
legally qualified as above., The first Investigator-
General had had, up to the time of his appointment
to that office, a career in tne judiciary up to High
Court Judge. The incumbent Investigator-General
was a Resident magistrate, Senior Resident Magis-
trate and Permanent Secretary in the Ministry of
Legal Affairs before has appointment to his present

post,.
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The argument that legal training vests skills
in an individual wnich can enable him to be a better
Ombudsman has beén attacked by some prominent scho-
lars and personnages., The first British Parliame-
ntary Commissioner for Administration insisted that
his office did not need a lawyer - indeed his staff
does not include any lawyers at allff31 When legal
issues aricse they are refered to the Treasury
Solicitor. Professor Gupta has also advanced some

strong voints in furtherance of this argument. He

says "..es the lesal training of = person, parti-
cularly one who has been‘a judge for some time, is
likely to be more of a hindrance than a help in the
discharge of the functions of the office. Not only
a judee is not likely to be as familiar with admini-
strative arbitrary behaviour as an administrator of
long stending and experience but also because form
and formal procedures become very much a part and
parcel of a judse and he tends to develop a sort of
an attitude 'the charze must be established beyond
all reasonable doubt.!"32
The most usual argument adduced by those who

advocate that judges make better Ombudsmen (to which

camp belongs the first Investigator-General of
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Zambia) is that the legsl training and experience
on the bench of the jud.e imparts upon him a high
sense of impartiality- He is going to be impartial
and will resremand an administrator where the si-
tuation demands, while he will not hesitate to
repremand a complainant for bringing a trivial
complaint or for being influenced by sinister moti-
ves if this be the case,.

It must be conceded that strong submissions
have been made on both sides. One might suppose
that>it is because of the various positive attribu-
tes of legally trained persons and administrators
as argued above that the One-Party State Commission
in Zambia decided on a synthetic course by recomme-
nding that the Investigator-General has to be both
lepally trained and an experienced administrator.
One might further Suppose that it may have been due
to the fact that the attributes of lesally trained
persons gnd those of administrators are contradic-
tory in some areas that the Constitution abandoned
the insistcnce on administrative experience.

However, all too qften arguments on what
qualifications an Ombudsman needs overlook the one
basic truism - that in the last analysis the suc-

cess of the Institution largely depends upon the
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perculiar qualities and attributes of the incumbent
and his personal ability to win the confidence of
those whom his functions affect. The truth is legal
training does not always vest upon every individual
cn unshakable sense of impartislity. Neither is it
universally true that all administrators do not
insist on proof of a fact beyond reasonable doubt
before they make their determinations, Finally, it
is to be remembered that the history of the 3tate in
Zzmbia and the sState stractures is such that so far
as the private individual was concerned, the judi-
ciary and the administration was one and the same.

The present submission is, therefore, that

the qualifications of the Investigator-Generai are
not particulzrly crucial vis-a-vis the success of

the institution. If the present Constitutional oPro-
visions will result in the appointment of persons

who are already well-known as men of integrity (as
individuals, not ac members of any particular pro-~
fession) as was the cose with the first Investigator-
General Justice Chomba, then they augor well with

Ombudsmanship in Zambia.
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THE COMMISSION FOR INVESTIGATIONS IN OPBRATION,

The Commission for Investigations commenced
its functions on 12th September, 1974, 1In terus
of article 117 (3) (b) of the Constitution as read
with section 20 (b) of the Commission for Investi-
gations Act which require the Commission to submit
to National Assembly as soon as may be after the
518t December in every year a report covering that
particular year, the Comuission has submitted to
National #ssembly three such reports. These reports
have covercd the periods veptember to December 1974,
the whole of 1975 and the whole of 1976. Their sub-
mission to National Assembly has also constituted
their publicstion. The reports hove therefore si-
mul taneously with their submission to National
Assembly been made available for purchase by any
person, at 30n for the 1974 report and 70n each for
the two other revorts. They have been published in
English only. i

The annual reports have inciuded some vital
statistics regarding the operation and even form of
the Commission. It would be advisable to state some
of these statistics at this stage in our discussion
so thet they m{y constitute the basis for the

ensuing discussion.
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The figures relating to the complaints

received by the Commission during the periods

covered by the three Annual Reports are as follows:-

For tne period september to December 1974:3j

1. Total complaints
2. Total complaints
5+ Total complaints
by Total complaints

5. Total complaints

received seseenc e
declined eeessease

investizated o...

unjustified ce...

6. Pending ® 0200t 000TELICIIOETIEOLIEORILOEES

7. Percentage of justified complaints

5}

investigated complaints eeeeveoes.

l
For the yesr 1975:°

1e Total complaiuts
2s  Total complaints
5« Total complaints
ke Total complaints
5. Total complaints

6. Total complaints

received seeeeses
declined eoeevees
conciuded eeeeess
in which decision
justified (out of

unjustified J....

7- Pel’ldlng LR B L B O R O e A S S UNPOR

8. Percentage or justified complaints

inVeStigated Complalnts 20 s 00 ecveoe

® e 00000

* 9 e s e

to

*s 00 e nooe
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For the year 1976:55

1o Toteal complaillts ICCELiVEG voeeeococaneesss 530
2o Total complaints decliceld weesesssessssaes 231

Oe Total complaints TAKEN eeeeessceenoconsens 299

4. TOta_L Complaintf} JuStifled 0 sees o000 reen 1;
5+ Total complaints unjustified seeeesocsessos 5
6. Total complaints discontinued eeeseeeoeeos. 85

7« Total number of complaints brought
forward from 1974/75¢e e eiocescsessssaoes 137
of which:
(a) Lk were declared justified
(b) 23 were declarea unjustified
(¢) 19 were discontinued
(d) 51 were brousht forwsrd to 1977

L |93
E)(:‘ndlng ® OO PP LLOCRNRCELILREEOELEIBEEOIPTBLOENOEOD TGS /iUO

co
.

The establisnment of‘the Commission for Investi-
gations is small. In addition to the four members
of the Commission there is an administrative sector,
This sector wus orisinally planned to have the

following staff:36

1. Secretary of the Commission and Chief
Executive;
2. Deputy Secretary;

5. Legal Ofricer;

ko Two Clerical Officers;
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5. One Personal Secretary to the Investi-
sator-General and

6., Two typists.

In actual fact however, this establishment of
the Commission has never been fully constituted,
particulariy the lower ranks of the administrative
sector. The Coumission does not huve any power to
appoint any of tie members of staff, the sane being
seconded to the Commission 1rom the civil service.
The Commission has vicwed both the size of its
establishment and tne fact that in any case it has
never been fulliy constituted, as being largely res-
ponsible for the shortcomings wnich tne Commission
faces. In ite first Annual ZReport, the Commission
stated that "it might not be a misplaced observation
to state thut the Commission is being crippied by
the luck of positive, or any, response at all in
respect of these vitally required additional appoint-

37

ments," The problem was repeated in the two
subsequent Annual Reports. In the 1970 Report, the
Commission actually pointed to the "perennial man-
power limitations' as being partly responsible for

the late publication or the Annual Reports. This is

a vital point, and it must be dwelt upon furcher.
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Articie 117 (3)(b) of the Constitution read
together with section 20(b) of the Commission for
Investigations Act enact that the Commission shall
"as soou as may be after 31st of December in every
year submit to the national Assembly" a summary of
all tne reports on individual investigations which
it had, during the course of the year, been sub-
mitting to the President. The Commission tfor Inves-
tigations has taken ine view, rightly too, that
these words mean thut the report shall be submitted
to national Assembly when the facilities are tnere.
In the words of the Commission ". . . the report has
to be produced as soon as possiblie after the 31st
of December ot each year, taking into account all
commitments that the Commissiun has on hand and the
urgency with which any one or all of such commit-
ments have to be dealt witn.”38

The three Annual Reports produced by the
Commission so far have been presentea to National
Assembly ratner belatedly. For e€xample, the 1976
Annual Report was not presented until April 1978,
According to the Commission this is to be blamed
upon the critical manpower shortage taced by the
Commission since its inception, and the lack of

office equipment.
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Now it has to be conceded that one of the
weapons availeble to the Commission for Investiga-
tions in its fight to "humanise the administration
is publicity. Scholars of Ombudsmanship elsewhere
have repeatedly asserted this argument; In essence
that the Ombudsman remedy is there partly to expose
cases of maladministration and critvicize the govéernment
department at issue. In the Zambian case this seems
to be Ltacking basically for two reasons: the
belated submission of the Annual Reports to National
Assembly and the reluciance of the mass media to
give publicity to many cases reported in these
Annual Reports. This aspect of Umbudsmanship in
Zambia is signiticant enougu To w it a proposal.
Accordingly, a proposal is being made that a pro-
vision ought to be included in the Constitution
andithe Commission for Investigations Act to empo-
wer the Commission for Investigations to publish
reports of such cpses as the Commission considers
merit publicity. In this regard the mass media also
ought to be implored to give as wide publicity as
possible to such cases and indeed to cases reported

in the Annual Reports. This publicity ought not to be
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limited to newspapers but also to radio~ in both
English and local languages. This will play the
function (in addition to the one stated above) of
enlipghening the members of the public to bring forth
similar complaints.

Naturally one has to contend with the argu-
ment that the present proposal if implemented will
result in animosity between the Commission and the
government departments., This argument has in its
turn overlooked the fact that surely the very fact a
of investigating government departments ought to
have, on this argument, resulted in this same ani-
mosity. There is no evidence that this is a
serious problem so far. In any case the provosal is
not suggesting that every case ought to be widely
publicised, but merely those which are based upon
justified complaints and revezl very serious cases
of maladministration or abuse of power. This pro-
posal, if implemented, could conceivably reduce the
number of what the Times of Zambia called '"little
Napoleons'" in the administration.39

Finally, in support of the proposal, it may
be stated that this proposal is in no way inconsis-

tent with the practice of Ombudsmanship elsewhecre -
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indeed the reverse is the casel’ Ombudsmen
every where have relied upon the weapon of publi-
city as their strongest weapon. The British
Parliamentary Commissioner Act of 1967, in its
section 10 (3) enacts:

"If, after conducting an investigation

under this Act, it appears to the Commi~

ssioner that injustice has been caused to

the person aggrieved in consequence of

moladministration and that the injustice

has not been, or will not be, remedied,

he may, if he thinks fit, lay before each

House of Parliament a special report upon

the cas_se."L'L
The layin: of such special report constitutes it
publication too. The British Ombudsman has exerci-
sed this power. In his first three years of opera-
tion he published three "special reports."41 Some
observers arpgue that this practice gave the British
Ombudsman impetus.

The proposal made here would, evidently,
enable the Commission for Investigations to be more

effective,
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CHAPTER FIVE

THE COMMISSION FOR INVESTIGATIONS

Having stated and considered the developments
leading to the adoption of the institution of Commi-
ssion for Investigations in Zambia and the form in
which it was implemented, we may now turn to dis-
cussing the Commission in operation. The present
discussion shall be divided into the following sub-
headings: Powers and procedures of the Commission,
jurisdiction and the relationship of the Commission

to the courts.

POWERS AND PROCEDURES OF THE COMMISSION.,

Article 117 (2) of the Constitution enacts:
"eeo the Commission”shall inguire into the
conduct of any (person) whenever so

‘directed by the President and may, unless

the President otherwise directs, inguire
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into such conduct in any case in which
it considers that an aliegation of
misconduct or abuse of office or autho-
rity by auny ... person ought to be
investizated "
This provision is also contained in the
Commicsion for Investigations Act.i
There are thus on the proper construction of
this provision two methods of invoking the juris-
diction of the Commission: Under a directive from
the President and on the basis of an allegation
ageinst an administrative authority to whom the Act

applies. It is necessary to expand on this.

IHNVESTIGAT 20w URDBR DIRICTIVE,

This procedure for bringing into motion the
powers of the Commission is further proof of the
subordination of the Commission to the President.
Indee¢d one might say the form of Article 117 (2)
is dindicative of the possibility that the intention
of the legislature wss to make this the srincigpal
method of instituting investigations by the Commi-
ssione. The implications of this relationship be-

tween the Commission and the President have been
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discussed elsewhere. One might wish to add here
merely that even the first Investigator-General in
“ambla counceded this point. He said that "the
Commission is designed to be the President's agent
in ensuring public officials observe correct admi-
nistrative rules, regulations and procedures.”2

Ironically, the President has invoked his
powers under this provision very sporagdically.
The reason, one lay suppose, 1s that the President
in Zambia is the Head of 3tate and Chief hxecutive
of Government., He is also President‘of the sole
political party, Commander-in-Chief of the Zambia
National Defeuce Forces, Chancellor ot the only
University and an active diplomat. ALl in all, the
office of President is & busy office. The incumbe-
nt is unlikely to know of the intricacies of govern-
ment administration and accordingiy to know where
there has been somévpossible high-handedness. Con-
Sequently only such allegations of abuse of office
that become notorious are bound to come within has
knowledge,

Notwithstanding this however, the Commission
remains available to the President to use as he may

s

feel disposed to.
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INVESTIGATTION ON THE BASIS OF AN ALLEGATION,

There was once an interesting debate between
a schol:r unc fteacher of administrative lsw in Zambia,
Dr. Gupta, and the first Investigator-General in
Jaribla on the measning of the words in Article 117(2)
wiich we have identitied as the second procedure for
invoking the jurisdiction of the Commission. The
former contended that tne Commission cannot investi-
gate an administrative authority uniess the gllega-
tion has actually been submitted to 1t - though not

4
. . D
necessarlly by someone who has locus standi. The

Investigator-General on the other hand, argued that
the Commission may investigste even on tne basis of
a newspaper report and in any case without the alle-
gation being taken to it. In an address to a semi-

nar on society and law breakers, be refered to

investigations instituted by the Commission '"of its
own motion." In fact the Investigator-General did
implement his view. According to the Secretary to
the Commission, in 1974 the Commission initiated one
investigation. In 1975 it initiated one and in 1976
it 1nitiated two investigations.

The question at hand 1s whether the Commission
cun investigate where there has been no allegation

submitted to it.
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The matter is surely concluded by section 8
of the Commission for Investigations Act. This
section enacts:

(1) A complaint or allegation under this
Act may be made by any individual, or by
any body of persons whether incorporated
or note.

(2)  Any such complaint or allegation may
be made orally or in writing and shall be
addressed to the Secretary who shall, in -
the case of an oral complaint or alle-
gation, reduce the same to writing.
(3) Every complaint or allegation shall
be signed or thumbprinted by the person
making it.
(4) no compLaint or allegation shall be
received by the Commission unless it is
made within a period of two years from
the dote on which the facts giving rise
to any such complLaint or aliegation
became known to the person making the
complaint or allegation:

Provided tnat tne Commission wmay in
its absolute discretion receive complaints

or allegations not made within the said
[y

periodo)
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It is submitted that the Commission for
Investigations has no powers to investigate any
allegations uniess these allegations are submitted
to the Commission as stipulated by section 8 of the
Act. Consequently, the Commission acted ultra~-
vires its powers when it investigated the four cases
refered to above,

Now 1t is one thing to conciude that the
Commission has no power to investigate allegations
not submitted to it. But it is quite another to say
the Commission ought to or ought not to have such
power, Thére 1s good reason to argue that the
Commission ought to be given the power to investi-
gate any allegation 1t wishes to investigate. The
reason is that we may try hard to provide devices
to ensure that the Commission is available to all
persons who are affected by the exercise of public
power in Zambia, regardless of the social class to
which they belong. We may do so by publicising the
Commission in alliparts Oof the country, removing

any insistence upon locus standi in any complaints

and proviaing that a complaint need not necessarily
be written, to name but three methods. However, it

remains true that, to use Nyerere's word: '"We must
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not forget that the Permanent Commission of Enquiry
recelves complaints only from the most literate,
aware or energetic and courageous of our citizens;
its Reports understate rather than overstate the

problem.*

Therefore, to empower the Commission legaldiy
to initiate investigations even without there being
an allegation submitted to 1t would be a further
device to ensure that as many instances of maladmi-
nistration as possible may be redressed tanrough
Ombudsmanship in Zambia.

Arguments may be adduced against the present
suggestion. In particular it may be argued that the
tommission should not be allowed to investigate any
administrative autnoraity unless vhe allegation has
been submitted to it because doing so would be a
sure way of putting the Commission on the path to
being a "super-administrator,”" a "bloouhouna sni-
ffing arounu as the civi. servant makes his deci-
siono“7 Further, 1t may be argued that the Commi-
ssion for Investigations has repeatedly complained
of a shortage of manpower. Therefore to allow it to

investigate such allegations would only worsen the

situation. In any case, the argument would proceed,
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the Commission has turned down numerous allegations
which have not been '"clearly stated" (five instances
in 1974 Revort alone)8 without taking follow up
action.

However, all these observations, the first
one being the strongest, g0 not so much to negating
our submission, but necessitating its modifications.
It remains a vslid submission to make that the Co-
mmission ought to be empowered lesally to investi-
gate any allegation even though it has not been sub-
mitted to it. But in exercising this power it ought
to satisfy itself that the reason for the allegation
not being submitted to it 'was illiteracy, ignorance
or lack of courage. Also it ousht to satisfy itself

that there is g prima facie case in the allegations.

PROCEDURE DURING INVESTIGATIONS.‘

We are living in an age of administrzstion.
Of necessity therefore, attention ought to be paid
to the manner in which the most humble of volicies
are implemented. A study of the procedures adopted
by an Ombudsman is as important as any other aspect

of the study of the institution.
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The British Parliamentary Commissioner
for Administration has an elaborate procedure for
effecting control over administrative determinations.
To start with, a complaint ought to pass '"ten juris-
dictional tests' to determine whether it is within
the Commissionerb jurisdiction or not., This test
is administered by a "Screening Unit" of the Commi-
ssioner's staff. The complaint if it is within the
Jurisdiction of the Commissioner, goes to an Inves-
tigations Unit i.e. one of the Investigations Units
established to cater for complaints arising from the
various departments of Government. The Investigations
are in two stages. Only after the two stages of

investigations haove been completed is the case siven
to the Commissioner for his "person=l conclusion”.9
The Zambian Commission for Investigations does
have a somewhat predetermined procedure too. How-
ever, it is not strictly followed. The Commission
for Investintions Rules provide:
"(3) (1) The Commission shall in conducting
investigations be guided by these Rules
(2) Notwithstanding anything to the
contrary contained in sub-rule

(1), the Commission shall conduct an
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investigsation in such manner as the
Chairman may consider sprropriate in

; . 10
the circumstances of the case.!

We mizht observe that there has in fact been
a movement from providing thet the procedure shall
be determined by the Investigator-General to provi-
ding that the procedure shall be deternined by the
Rules. Because Rule 3 in its original form enacted
that

"(1) The procedure for conducting an
investigation shall be such as the
Chairmén considers appropriate in the
circumstances of the case.

(2) wWithout prejudice to the generality
of sub-rule (1), the Commission shall in
conducting investigations be guided by
these Rules."

How tlien do the rules or the Chairman of the
Commission as the cese may be, determine the course
of an investigation?

By way of answer to that guesticn, it has to
be emphasised that the procedure to be recounted

here is only = general outline. In practice the



Commission depsrts from it

en the circumstances,
in the Commizsicn's opinion, demand such departure.

In accordsnce with s.3(2) of the Commission
for Investig@tions Act, all compleints are received
by the sSecretary to the Commission. They may be
written or oral. If they are oral the Secretary
reduces them to writing and secures the signature
or thumb print of the complanant. The Secretary
then submits the complaint to the members of the
Commission who have to decide the first preliminary
but importunt issue: jurisdictione. The legal Offi-
cer's advice is soupght whenever there is need.

If a complaint is found to fall outside the
jurisdiction of the Commission then the complaint
is either refered to an appropriate body which hes
jurisdiction over the cuse, or the complainant is
adviced himself to take his grievance to such other
body e

If on the other hand the complaint is found
to be within the jurisdictiocn of the Commission,
then the Commission communicates in writing to the
Permanent secretary or head of the Ministry or orga-
nisation from which the complaint arose, or ruther

in which the official complained against works,



- 214 -

notifying him that an investigation is to be under-
taken and also notifying him of the subject matter
of the investigation. An additionsl notice is gziven
to the official complained against so that he may,
if so disposed, make comments on the allegations.,

When the comments are received from tne
Permanent Secretary or head of the institution and
the affccted official, it con then be decided by
the Commission whether the complaint is amenable to
"summary disposal." A complaint capable of summary
disposal is one which can be disposed of at this
(relztively) early stage. Case number 285/75 serves
as an example. In this case the complainant worked
at a pgirl's c=mp of the Zambia National Service.
He wos one of a number of workers that were laid
off in 1975. He did not receive his last pay=-and
neither did the other workers., . On receiving
notice of institution §f an inquiry, the Commandant
of the Service replied explaining the delay in pa-
ying the redundant workers., The explanation re-
vealed that tuere had been some errors in preparing
The payment voucvesrt w... 20 this had to be done gll

over again. This had been done about the same time
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that the complainant had lodged his complaint. He
later confirmed to the Commission that he had since
got his last pay. The Commission found the complaint
Justified, but since it had been redressec the Commi-
sslon had nothing to recommend except "that the camp
commander be directed to ensure, it similar redundancy
recurres in future, that any payment vouchers submi-
tted to the Commandant's office were correctiy pre-

.
pared,! !

This is an example of summary disposal of
a complaint. The investigation in the vast majority
of such cases is done entirely through correspondence.

Where a complaint is not amenable to summary
disposal, the next stage is to summon the complainant
and nis witnesses, i1 any, to the Commission's Offi-
ces to glve evidence 1in support of the complaint. 1In
the case of inveutigations under a Presidential
direptive the Commission will summon to give evidence
any person who the Commission deems to be in posse~-
ssion of information essential to the proper deter-—
mination of the inguiry.

The next stage will be to consider whether or
not the compLaint is sufficiently weighty to require

the "defendant" to be called to give evidence in

~
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rebuttal. If the Commission decides that the
complaint is not justified, it then drasws up its
conclusions and rccommendations and then transmits
these to the President. If the complaint is tound
prima facie to be justified the Commission then
summons the oftficial whose conduct is under inquiry
personally to appear betore it, with his witnesses,
if anye. 1In this case it 1s only after the official
has concluded his case that conclusions and recomme-
ndations are drawn up.

The procedure aS enumerated above 1s largely,
but not comprehensively, determined by 3 17 (2) of
the Act. This section enacts:

"(2) No person shall as of risht be entitled
to be represented by a legal practitioner or
to be heard:

Provided tnat where tne Commission
proposes to conduct an investigation pur-
Suant to a complaint or allegation under
this Act, it shall afford to the principal
officer of the department or authority
concerned, and to any other person who is
alleged to have taken or authorised the

action complained of, an opportunity to
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comment on any allegations made to the
Commission, and no comment that 1s adverse
to any person department or autnority shall
be contained in a report to the President
unless such person, department or authority
has been artorded the opportunity afore-
said."
The proceedings at the inquiry are held in
12
camerag and no person other than the members of
the Commission and such of the Commission's staff
as may be required for duty are present. Evidence
is given on Oath. The rules of evidence as simiiar
to those applied in the courts or law but the Commi-
ssion is free to depart from them.13
Inquiries by the Commission are held at the
Commission's premises in Lusaka. However, where
there are witnesses whose places of residence are
outside Lusaka, then the Commission either.deligates
powers to one ot its members or travels to such
places to guther evidence., Where it is deemed nece-
Ssary ITor the witnesses in outlying areas to travel
to Lusaka then the Commission gives witness allowa-
nces which seem, as many other aspects of life, to
be graduated to coincide witn a man's station in

life. A professional man, if he is = witness, is
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entitled to a minimum allowance of K6.00 per day
and a maximum of K16.00 per day. A '"peasant, labo-
urer and person of similar status" is envitled to

a minimum allowance of 30n per day and a maximum of
K1.50 per day.

At tne enu of the enquiry the file 1s sub-
mitted to the President with conclusions and reco-
mmendations,.

The file shall, on its return, be endorsed
upon by tne President in one or more of the following 4
respects:

(a) Whether he has accepted the recomme=

ndations or not,

(b) If he has accepted then the directives

regarding the redress if any to be
given to the complainant,

(¢) If he nhas not accepted then directives

of what is to be doune and

(@) directives to the Commission on what

steps the latter snall take to ensure
that the decisionsmade by the President
are complied with.

In virtually all the cases submitted to the

President and published in the Annual Reports the
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President has accepted the recommendatiuns ot the
Commission. In cases where the President has deemed
the "punishmen¢'" to a defraultin, administrator to be
inadequate, ne has not hesitated to increase it.
An example may illustrate the point. The Commission
investigated an allegation of favouritism and nepo-
tism by one X, a senior officer in a Ministry made
by a complainant to the effect that this senior
officer had by favouritism and/or nepotism decided
to have one A avpointed to a supernumerary senior
post as a result of which A superseded the complai-
nant. After a long and thorough inquiry, the Commi-
ssion found that the complainant's charge of favou-
ritism had been amply supported. The Commission also
found further breaches of administrative procedures
committed in the course of securing A's apvointment,
which breaches culminated in maladministratione.
The recommendations of the Commission were that (a)
the senior officer be reprimanded, and be given a
new assignment, (b) since A was doing well in his
supernumerary appointment which he had held for almost
one year, he be allowed to retain the disputed post
in the interests of the department concerned and (c)

the complainant be transfered to another ministry
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or department and such transfer be on promotion to
a rank equivelent to the disputed post. The Commi-
ssion's recommendations were accepted in full as
far as (b) and (c) were concerned. But regarding
(a), the President decided that the Senior officer
should also lose seniority, and that he should be
downgraded for at least one year so that he is given
a new assignment, and he should be reprimanded.14

Another vital aspect regarding the proce~
dures of the Commission is the implementation of
the diroctives of the President. The procedure at
this stage is, briefly, as follows. The President
considers the recommendations of the Commission and
takes a decision or decisions on the ssme. He then
informs the Commission of his decision or decisions
and directs the Commission to implement these. The
Commission is then required to inform the complai-
nant, the officer complained against and the depart-
ment of Government or institution where such officer
works of the outcome of the case. At the same time
all such departments of Government and institutions
as may be required to act in any particular way to
implement the decision of the President are informed

and directed to act accordingly. According to the
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secretary of the Commission Government Ministries

and departments and all other institutions are very
cooperative in this reszard., However, at the incen=-

tion of the Commission, the rare cases were encou-

ntered where an officer did not act according to a
dircctive from the Commission. The Commission was

at a loss with what to do to such a recalcitrant

officer since the enabling Jtatute at the time did

not contemplate such eventualities. This situation

Wwos remedied by the Commission for Investigations .

(Amendment) Act15

of 1975, which enacted by its
section 7 that
"The principal Act is amended by the repeal
of section sixteen and the substitution
therefor of the following:
16(1)ee..
(2)evss
(3) Where the President issues any
directions to the Commission with regard to
any matter inguired into and reported by it,
the Commission shall, in so far a5 may be
necessary to give effect to such directions,
be competent to give orders to any person,

body or authority concerned with such
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matter, to take such action and within
such time as may be specified by the
Commigsione.
(4) Failure on the part of any person,
body or authority to compoly with any order
given by the Commission under subsection
(3) may be investigated by the Commission
and reported to the President, as if it
were an inquiry conducted under the nrovi-
sions of this Act."16
It is interesting that the Commission had
never had to invoke this power since it was vested
with it. We can only suppose that the enactment
of this Amendment Act ipso facto had a deterrent
effect upon recalcitrant administrative authorities.
A different aspect from the above but in some
regards related to it, which may require a comment
iz the fact that since the institution of Commission
for Investipations is not only new in Zambia but in
its operations seems very much to trample upon the
bureaucracy it can be expected that some adminis-
trators may feel aggrieved as a result of the Commi-
selon's inquiries and consequent directives.

Refusal to execute the Commission's directives is
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not the only conceivable way of showing hositi-
lies against and disrespect for the Commission.
One other way would be to victimigze the complai-
nont. This 1s not merely an imaginary fear.
Indeed, as the President c;onceded,,]7 there are still
some people who may choose to remain anonymous when
submitting a complaint for fear of "victimisation.!
A case where victimisation of a complainant for
lodging of a compleint with the Commission was
actually alleged was Case No. 13/75. In that case
the complainant had lodged his first complaint with
the Commission. Subsequently on 13th January, 1975,
he received a letter terminating his employment.
He was apgrieved and lodged anothner complaint. He
felt that he wuas being victimised because of the
carlier cowplaint he had lodged. This was a Serious
allegation. But Surprisingly, the Commission, after
finding that the General Manager involved had
"misused his power, in that he summarily dismissed
the complainant without following the disciplinary
code, and he took the disciplinary action instead
of the Area manapger” o. v recommended (and the

President accepted) that the complainant should be
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re-employed if he was still out of employment and
if the vacancy was still available! It shoula be
emphasised that the Commission is a novel institu-
tion in Zambia. The task it has of asserting its
authority is bigger than that faced by the other
older remedial institutions. The Commission should
treat such challenges to its authority seriously.,
Two recommendations may be made here, Firstly, the
Commission for Investigations Act should be amended
to provide for the investigation of such 'reprisals'
against complainants as though they are cases
arising under the  Act. Secondly, the Commission
should’be adviced to take such challenges seriously.

The procedure adopted by the Commission and
outiined above need some comments. -

Onc of the most remarkable aspects ot the
procedural part of Ombudsmanship in Zambia is the
constant contact maintained throughout the process
of the inquiry between the complainént and his comp-
laint and the Commission. The Commission determines
the jurisdictional issue of the complaint, pursues
all the necessary steps in the inquiry and makes the

recommendations. For an institution like the



- 225 -

Commission, with largely indefinate principles
upon which to base its conclusions and very indefi-
nite procedural requirements, it is imperative that
the actusl persons who draw the conclusions and mzke
the recommendations should have constant contact
with the complainant and all the witnesses. The
procedure adopted by the Commission ensures that
this is so. This 1s as opposed to the procedure
followed by the Parliamentary Commissioner in the
United Kingeom where the Commissioner is often not
involved in the actual investigations., He only
decides from the documentary evidence adduced by

his subordinates. Like the appellate court judge,
he is denied the Opportunify to personally observe
the witnesses and the complainant. Thus the conclu-
Sions he draws are not as 'persona.r" as would be
required by the complainant.

Another result following from this constant
contact between the Commission and its "clients" is
that the Commission wins the confidence of the
people in general and the complainant in particular-
knowing as the latter do that the Commission directly

attends to the complaint.,
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It may further be argued that this aspect
can help guarantee the success of the Commission
because it cannot be supposcd thot the Commission's
staff is immune from the all-too-common maladmini-
Stration found in Zambia. (Chapter One). Therefore,
were the Commission to delegate powers to its civil
servant staff, situations could arise where the
Commission's staff themselves might commit abuses
of their powers; as for example by taking bribes
while they investigate, or exercising favouritism
or depotism in their work, or simply committing
minor administrative wrongs like misplacing files
or letters while investigating.

For these reasons, the procedure adopted
by the Commission is to be commended as being pre-
ferable, in Zambia circumstances, to that adopted
by the British Ombudsman.

However, even in the face of this conclusion,
it must be conceded that surel; the procedure is
dilatory: If the Commission has at every stage of
an inquiry to be involved (which means calling
meetings and so forth), this may, logically, have
the effect of lengthening the time required for one

single inquiry. This is, generally speaking, true.
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However, the delays caused by this are not serious
- they do not, for example, amount to the same
degree of seriousness as those delays caused by
volume of work. But since the delay is nonethe-
less present, it may be suggestea here that the
delay could to some degree be reduced by changing
the procedure in one respect. Instead of the Jjuris~
dictional issue of each complaint being determined
by the whole Commission, this function must be left
to the Legal Officer. On this recommendation, the -
investigation will be speeded up because all the
complaints to be submitted to the Commission will
already be within the jurisdiction of the Commission.
In any case this proposal if adopted, does not
detract from the positive attributes of the proce-
dure of the vommission as stated above. This propo-
sal could improve the working of the Commissién,
especially when one considers that in 1975, ouv of
the 550 complaints received, 367 complaints were
declined on juraisdictional and related grounds.1
In 1976, out of a total of 530 complaints received,
231 complaints were declined.19

From the discussion of the procedures of the

Commission also flows the popular belief that because
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the Commission has to make recomuendations to the
President and w=zit for the decisions of the Presi-
dent, this necessarily causes delays in the wvrocess
of redressing grievances.

According to the Secretary of the Commission,
this fear, although popular, is erroneous. Delays,
whenever they are apparent, are for justifiable
rezsons. For example, the recommendation may be
that 2 porticulzr complzinant must be reinstated
in his job. The President may wish to accept the
recommendation but may wish to consult with other
Government institutions on matters such as where
this complainant should be "fitted in." In the
process, a '"delay'" will become apparent-but this
delay is for the advancement of the Commission's
work.  Otherwise, the Secretary to the Commission
has asserted, directives from State House on the
recommendations forwarded there by the Commission
have been received by the Commission as early as
one week after being sent therel  This is indeed
quick, considering how busy the ‘Zambian President
ise. And yet it should not be céncluded that the

President does not consider the merits of the
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recommendations - if he did not, then surely there
would be no cases where he would =zlter the recomme-
ndations of the Commission.

One issue emanating from the vowers of the 3
Commission upon which some comment must be made is
the power of the Commission to issue what in the
judicial process are termed interlocutory orders,

One zdvantage an institution enjoys for bein:
nreceded by similar institutions is that of being
able to learn from the experiences of those other -
institutions, The Commission has this advantase over
its Tanzenian couhterpart. The statute which created
the Tanzanian Commission did not vest upon it any
executive (or judicial) powers to prevent "continuine
injustices." In their Annual Report for 1977-8 for
example, the Tanzanian Commission illustrated the
problems occasioned by this omission by referring
to a cuase where seven people were locked up and they
reported the matter to the Commission. The person
who locked them up had no power to detain anyone for
more than forty-eight hours. The Commission received
the complaint after the persons had been in custody
for a weeke. The Commission was powerless to secure

2
their release even during the investigz,ations‘.‘~O
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One writer, agreeing that this was a serious
vroblem, made the proposal that tre Permanent Commi-
ssion oucht to be empowered to avply to the High
Court on behalf of the complainant, for disposition
of the complaint.21 For the reasons discussed in
Chapter Two of the present study, the same writer
conceded the limitations inherent in this proposal.22
He then went on to suggest that "the only real
alternative would be to, in effect, turn the Perma-
nent Commission of Enquiry itself into a com"t.”a‘3 a

In fact the last stated proposal is the one
adopted by the Zambian Commission for Investigations
Act. It enacts in its section 11 that

"Where it avpears to the Commission that

any of its powers..., are likely to be frus-
trated by any action taken or about to be
taken by any person to whom this Act app-
lies, the Commission may make such orders,
issue such writs and give such directions

as 1t may consider appropriate for the
purpose of conducting any investigation,

and any such order, writ, or direction shall
have the same force as an order, writ or

direction of the (High Court."
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Whether by coincidence or otherwise, the
Zambian Constitution does not vest the "judicial
power of the Republic'" in any one institution (as
does the United States of America Constitution which
vests the judiclal power of that country in the
Supreme Court.2 ) Therefore, the enactment in the
Commission for Investigations Act of empowering the
Commission to issue "judicial orders" does not de-
troct from any Constitutional provision.

The next issue is to determine the uce to
which the Commission has put this power, if ever,
There is a problem in this regard in determining
the meaning of the expression "continuing injustice.!

Where a person is dismissed from employment, the

injustice (assuming that the original dismissal
"unjust") is continuing so long as the person is
not reinstated. And yet it cannot be sazid that
every time the Commission receives = complaint which
alleges a continuing injustice is this nature it
ought to invoke its powers under section 11. This,
the "flood-gate argument' aside, woula be wrong in
princivle. Interlocutory orders have never been

issued on such reasoning.
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The powers of the Commission under section 11
sre only to be invoked, it is submitted, in instances
where 1f an aduministrotive action or determination
was permitted to stand, it wourd render irrelevant
any subsequent recommendation of the Commission.

An example would be where sn administrative autho-

rity decides to demolish a person's house. If under

these circumstances the person approaches the Comuwi-
ssion to challenge the decision of the administra-

tive authority, and the Commission invokes its -
powers under section 11, this would be & Justified
invocotion of these powers., The craterion ougzht to

be whether a court would have issued an interlocu-

tory order.

dccording to the three Annusl Reports
avullable, there has beeu no instances where the po~-
wers of the Commission under seccic:: 11 have been
excrcised, One may suppose that either the Commi-
ssion has not felt disposed to exercise its powers,
Or no occassion has actually necessitated this. The
Reports do not revesl any cases where interlocutory
relief may have been necessary.

That concludes the discussion on the powers

and procedures of the Commission,



THE JURISDICTICHN OF THE COMMISSICN

Discussion in tiis scction shzll be under
the following sub-titles, taat is to say (1) inves-
tiguble institutions, (2) Investigable matters and

(3) refusal to investigate.

INVESTIGABLE INUTITUTIONS,

7

he Onbuusmen is, as has been repeately
asserted a check upon the exercise of vublic noOWeI.
In accordance with that, the Ombudsiian has wherever
it has been adopted been limited to the checking

of administrative authorities.

The institutions wiich are subject to
investigation by the Commission were originally
enunmerated by Article 117 (4) as to be

(a) any person in the service of the Republic;

(b) any person holding office in the Party;

(¢) the members and persons in the service of
a loczl authority;

(d) the members and persons in the service of
statutory corporations, bodies or boards,
including institutions of higher learning,
established wholly or partly out of public

funds;
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the members and persons in thne service of
any Commission established by this Consti-
tution or any Act of Parliament."

This was also.inciuded in the Inabling
o

o . 25
Commission for Investigations Act.

during

However, it became apparent to tne Commission

its first one=-and-a half years of operation

thaet there were going to be too many grievances

against admiristrators in Zambia which would not

be remedied through tne Commission on jurisdictional

limitations. The Commission said in its 1975 Annual

Report:

"eeeeOwing to the situation in the country

at the time of the inception of the Commi—
ssion, it was clesr to us that it had been
the intention of the Party and Goverument

to bring the main mining companies, namely
Roan Consolidated Mines Limitea and Nchan-~a
Consolidated Copper VMines Limited, within
the jurisdiction of the Commission. More-
over, qguite a few persons did in fact lodge
complaints against one or the other of these

Companies. nowever, an examination of the
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Act showed that Section 3 thereofeeess
did not embrace these mines. It conse-
guently became necessary to amena Section

26

30.00.”

Indeed during 1975 a total of Sixteen
complaints were received from complainants alleging
abuse of office by employees.of Nchanga Consolidated
Copper Mines and Roan Consolidated Mines Ltd.27
They were all declined on grounds of jurisdiction.

This situation led to amenaments to both the
Constitution and the Act. Article 117 (4)(d) of
the Constitution and Section 3(d) of the Act were
removed and replaced by the following provision:

""the members, and persons in une service,

of any institution or organisation, whether
established by or under an Act of Parlia-
ment or otherwise, in which the Government
holds a majority of shares or exercises
financial or administrative controi."28

now it ought not to be inferred from the
anxiecy (leading to an Amendment of the law) expre-
ssed by the Commission in the 1975 Report on tne pre-
existing limitations upon the jurisdiction of the

Commission that the Commission seeks to Campaign
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for “"more power.'" DIvidence suggests otherwise:
The Sunday Times newspaper of the Zoth February,
1978 suggested that the Investigator-General had,
during an interview with the newspzper's reporter,
called for the extension of the Commission's juris-
diction to inciude private companies., The Commission
took great exception to this '"misquotation' and wrote
a strong note to the publishers to state that at no
time had the Investigator-General called for such
extension of the Commission's jurisduction, least of
all to inciude private companies; how could he, with
the shortage of statf on the Commission and while the
members of the Commission like those who have studied
Ombudsmanship elsewhere knew that an Ombudsman basi-
cally is there to control the abuse of public.power.f
Much earller than this, in fact, even before
the Commission had been fully constituted, another
newspaper had misquoted the Investigator-General as
having insinuated that tne Commission would be in-
vestigating corruption and abuse of office by emplo-
yees in private commercial institutions, among other

30

things. The Investigator-General was so vehement

in his denial (for fear that he be misunderstood for
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campaigning for '"more power'") that he erroneously
denied thsat the Commissicn would ever be investiga-

31

ting corrurtion cases! The newspaper had to with-

D 52
draw their story.)

The anxiety of the Commission in the 1975
annual Report is therefore to be seen as evidence
that the Commission was aware of the need to rede-
fine Punblic Law. Public law today is more than jnst
the lazw regulating the relationshiv between the
Centrzl and Local Government and the individusl. a
As was said in the introductory Chanter, the admi-
nistrative vrocess is thre complex of methods by which
the State implements its objectives and policies.
State stractures in Zambis take one or more of various
forms: they may be Government deportments, Local
Authorities, Stetutory bodies, or even "private'" com-
mercial institutions. In these circumstances, an
Ombudsman, if he is to control all facets of public
power, ought to be empowered to investigate all such
institutions. The 1975 amendments were for this
reason.

The Commission has no powers to investigate
the President.33 It is not necessary to delve into

detail ot this stage regarding why this is so.
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o consistent theme of this study has been to
emphasine that Cmbudsmanship in Zembia czn succe=d

4

only i, anong other factors, it is b-cked by tae
very ctrong JAxecutive, Accordingly the Commiczsion
has been suborainated to the President. Siace,
therefore, the Commission 1s merely an arm of the

N

President 1t would be futile and politicslly unwise

te

to empower tie Commission to investig:

50 wonder to whom the Commission

cent. One wmisht &7
would subiat ito conciusions snd recommendntions
were this the ¢ e

By way of comparison, we mignt state that
the Tonzenian Permanent Commission of Enquiry has no
jurisdiction over tne Presiient and the Prime nini-
ster (due to the Comstitutional stracture of that
country).

e shall conciude tnis section by observing thot
the Commission has had to decline to investigate the

34

Presicent on one occassione. It is unfortunate th-t we
are unable to determine from the available sources sll
the circumstsnces sorrounding this complaint azains

the Presifent. The Annual Report for 1974 merely

states the fact of declining to investigate.



INVESTIGATE MATTERS

4e hrve to guote ugsin article 117 of the

Constitution. This Article enacts:

"There shall be a Commission for Investi-
cations o+ . o which shall have jurisdic-
tion to inquire into the conduct of any
percon to whom this drticle anplies in
the exercise of his office or authority,

or in abuse thereof.

(2) Subject to the provisions of this
Article, the Commission shall inqguire
into the conduct of any such person as
aforeszid whenever so directed by the
President snd may, unless the President

otherwise directs, inguire into such

9]

conduct in any case in which it consider

that an allegation of misconduct or abuse

of office or authority by any such person
, o W35
ought to be investigated,
Yle have hod to emphasice some words in the
quotation becnuse it is these words which are
most materisl in determining the matters which arc

investigable., The eqguivalent section in the Tanza-

nizn Interim Constitution of 1965 which introduced
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the Permanent Commission of Lnquiry was phrased
L . . . 36
in identicsl language as our own Constitution.
Since the Commission for Investiiztions
storted operating in Zambia, the nature of the
conduct which it has investigated has varied.
Such conduct has included allegations, or actual
proven instances of termination of employment
witiiout reasons or wit.out sufficient benefits,

harassuwent of junior staff by senior staff, non-

2

promotion, denisl of employment even after passir
requisite examinations, nepotism, tribalism, favou-
ritism, wrongful detention by senior poliice officers,
arbitrary termination of contract, and even use of
office to seduce another man's wifel!: The 1ist of
matters which have had to be investigated by the
Tenzenian Permanent Commission of Enguiry would very
rmuch be like the one above.

Probably following after the fashion of
Ombudsmen elsewhere the Commission for Investigations
and the Tenzanian Permanent Commissicn of Enquiry
have at various times attempted to construe the
Constitutional provisions by generalising the nature
of the conduct whicn they investigate. e may yuote
a few instances of the many when the first In esti-

gator-General in sambia suumarised the variastions of
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the conduct which is investigable. Before the
Commission commenced functioning the Investigator-
Genersl suld the Commission would "“investigate
complaints which are prima facle genuine and waich
allege official misconduct of an sdministrative
nature. The complaints may be in relation to mala-
dministration arising from ofticial bias, neglect,
nepotism, in-cttention, delay, incompetence, arbi-
trariness in performing their duties, etd.”57 On
20th March 1975 he advanced another list of inves-
tigable matters, He said then that the functions
of the Commission would be to check abuse of gdmini-
strative authorit.es arising from "arbitrariness,
over-bearing attitude, laziness, ignorance, misinter-
pretation of rules, corruption, favouritism, newvo-
tism, tribalism, oppressive or unfair laws, rules or

: 38 )
practices etc." Finally, in an address at a
conference the Investigator-General said: "The abuse -
of authority or msladmicistration about which my
office is concerned may take various forms, eg.:
corruption (bribes, favouritism, tribalism etc),

harshness, misleading a member of the public as to

his rights, fziling to give reasons when under s
& 9 >
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duty to, using power for wrong purposes, failing to
consider relevant facts, failing to reply to corres-
pondence, causing unreasonable delay in doing desired
public acts, etc.”39
There is a striking similarity in the words
used by the Investigator-General in Zambia and the
Permanent Conumission of Enquiry in Tanzania and the
Parliamentary Commissioner ror Administration in the
United Kingdom. The Tanzanian Commission even went
to the extent of basing its jurisdiction fundamentally
on "injustice as a result of maladministration,"qo
which are the words used by the British Parliamentary
Commissioner in defining his jurisdiction. It is
reasonable to infer that Ombudsmen in Tanzania and
Zombia have been intiuenced by the British institu-
tion. #nd yet one cannot say even in Britain there
is any degree of agreement on what matters are
investigable and what matters are not. “he earliest
attempt to classify investigable matters was made by
the leader of the debate for the Government durins
the debate of the Parliamentary Commissioner Act. He
advanced what today is widely refered to as "the

Crossman catalogue,'" after his name. He said maladmi-
k]

nistration means '"bias, neglect, inattention, delay,
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incompetence, ineptituae, perversity, turpitude,
arbitrariness and sc on."41 The Parliamentary
Commissioner said of this definition: "In many ways
the most important part of tnose words is "and so
on" and went on fur.ner to submit: "Nobody can
define maladministration in plain terms.”)+2

It is apperent that there are obvious
difficulties in attempting to draw clear~cut hard-
and-fast limits of what constitutes investigable
conduct whether in the United Kingdom, in Tanzania a
or in Zambia. Following from that some observatious
may be made,

Firstly, if the eftonts of the Investigator-
General towards providing a summary of conduct which
is investigable under the Act is aimed at publicising
the Commission and informing the public of the nature
of the prohiems that the Commission deals with, with
a view to inviting complainants, then his efforts are
commendable.s However, if on the other hand, in tnose
efforts the Investigator-General attempts to state
the crateria for invoking the jurisdiction of the
Commission, with the underlying notion that a

complaiunt in order to be entertained must "fit into"
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one of tnuse aspects of maladministration, then
that will inevitably spell the end of the Commission.
It will eventually become another Common law court
where a complainant has to rely on a specific writ
or form of action or go without redress, The Commi-
ssion ought not to lay any stress upon whether a
particular complaint has satisfied any predeter-
mined standards of what constitutes maladministration.
It should, rather, and along the fasion of’Ombudsman
institutions elsewhere, proceed by "identifying 4
maladministration by exeunple"l’Lj as it comes across
it
It is, secondly, gratitying to note that in
its Reports the Commission does not necessarily state
that it has found maladministration in any one of the
various forms. This is evidence that probably the
Commission is avoiding the danger refered to above.
Thirdly, one other danger of too elaborate and
academic discussion on what constitutes maladminis-~
tration cr abuse ot office is that maladministration
may be construed narrowly at the Brit.ish Parliamentary
Commissioner did to exciude, for example, bad decisions

(or uureasonable decisions). During his first year
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of operation, the British Parlismentary Commissioner
denied himself jurisdiction to investigate complaints
based on "bad decisions'" or "bad rules" becsuse of
the narrow meaning he tock of maladministration.qq
This distinction was criticised both by Professor
Wadqu and by the House of Commons.46 After that
the Commissioner extended his definition of the term
maladministration,

In the case of the Zambian Commission, its
three Reports are replete with cases in which the
Commission may have refused to investigate had it
followed the original approach of the British Parlia-
mentary Commission in construing the term maladmini-
stration. In case HNo. 24/7L4 the complainant alleged
that he had been underpa=id since his appointment in
the Dairy Produce Board. The Commission found that
the complainant had not been underpaid. But it went
on to state that the administration in the Board was
"haphazard" and therefore recommended that the Board
be directed to work out a scheme of Salary sczles
which could not be ezsily abused by unscrupulous
officers.47

Finally the Commission must be commended for

avoiding a strict and legalistic approach towards the
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construction of the expreossion "abuse of offige"
because then it can expose areas in the sdminis-~
trutive process where government policy is defeated,

Instences where the Commission has exposed
verl oreas of the Zambian administrative process,
which areas may not have been exposed had the Commi-
ssion adopted too strict a construction of "abuse
of office" may best be illustrated by the following
three cases:
e In csse number 352/75, the complainant zlleged
that his contract of employment had been terminnted
unfairly. He had been recruited by the Ministry of
Education a Secondary School teacher, from abroad.
After a troubled Stay in the country, during part of
which he hod to travel every morning from one town
to anotﬁer for work, thereby incuring the displeasure
of his Headmaster; and he had to stay for a long
time without suitable housing accomodation, he was
found unsuitable for g teaching career in Zambig by
the Teaching Service Commission in that he could not
express himself cleerly in English. From previous
experience he wzs only a temporary teacher, teaching

Hindi only. The Teaching Service Commission then
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terminated his contract. The Commission for
Investigations mude the recommend:tions inter alia:
(1)  That the Ministry Officials responsible for

the abnormal recruitment be reprimanded because

the Government had incurred a heavy financial loss;
and (2) that the Permanent Secretary in the Ministry
of FEducation be directed to warn his Officers that
recruitment of teaching versonnel particularly from
oversess should be left to the Teaching Service
Commission, 4
2. In this case No.105/74 a contract expatriate
teacher, working at the material time as a Secondary
School teacher, interrupted a Cabinet Minister
during the latter's address to all teschers at the
School at which the teacher worked. The
Minister felt offended and despite numerous apolo-
sies from the tescher, the Minister refused to
excuse the teacher. The Minister on return to
Lusaka, directed the Teaching 3ervice Commission to
terminuste the contract of this teacher.. This the
Commission did. On this case the Commission for
Investigations found the followiug: (a) the Minister
had grossly abused his authority and he therefore

deserved to be disciplined; (b) the complainant
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teacher should be allowed to return to Zambia and
(c) The Teaching Service Commission acted like a
puppet of the HMinister. According to the oath
they took, members of this Commission are 5UpPpPO-
sed to exccute their functions without fesar or
favour. Accordingly they should be reminded of
that and of the fact that they =r- an independent

I
body. 9

5« The thiru case, number 93/7Lk, arose in Zambia
dlrways, a statutory Corporation. The complainant
in this c.se had been sponsored by Zambia Alrways
to train as a piiot in the United Kingdom, on the

understonding

as a pilot to
successfully completcd in training and 50t 8 very
good report from the institution where he haa Sone.,
He came back to Zambia in 1972 and weas appointed a
second flint-officer of Zaubia Alrways. But unfor-
tunately he w.s ziven no opportunity to fiyf He was
sent back to the United Kinidom in Cctober 1972 for
two other courses. On his return to Zambia he was
put on conversion training under a Captain. At

the end of this course he was examined by the Chief
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fraining Captain and found to be unsuitable on
the ground that 'he had no aptitude for flying.?™
The complainant then resigned and joined the
Sombla Air-3ervice Training Institute as an assi-
stant instructor. In this Capacity he was helping
to train some of the pilots who were eventually
going to fly Zambia Airways airliners,

During the inquiry, witnesses adduced
evidence of racial discriuination in the "flight
operations division' of the Corporation which was o
dominat d by white expatriatecs. The Captain who
had failed the complainant was said particularly
to be "anti-black." He himself was a white man.
The Commission found that the complainant had
"suffered remediable injustice resultiug, proneipally,
frow (this particular) Captain's anti-black attitude,"
The Commission recommended tnat the complainant, and
all other black-Zambians who had suftered the same
fate should be given a chance at qualifying as Zambia
Adlrways pilots.SO

These three cases cited here are merely
examples of the numerous instances where the Commiss-
ion's i1nqguiries exposed weazk aress in the adminis-

trative process. They show that 1n fact state



- 250 -

institutions do not always work as anticipated,

The third cuse wurticulerly is a serious one because

had it not been exposed by the Commission the entire

affected.,
It is submitted therefore that in the light
of the above and other réasons already referred to,
the Commission ought to desist from any tendencies
at advancing predeterwined criteria for what conduct
is investigable., Rather, the Comuission ougnt to -
proceed as it started by identifying "abuse of offi-

ce" as 1t comes across it.

REFUSAL TO INVESTIGATE,

From the establishment of the Commission, its
Jurisdiction has been ifimited by Constitutional pro-
visions and by provisions in the enabling Statute.

The Constitution, by its Article 117(5) enacts as
follows:

"the Commission shall have no power to

guestion or review any decision of any
court or of any judicial officer in the
exercise of his judieial functions, or

any decision of g tribunal established
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by law for the performance of judaicial
functions in the exercise of such
functions, or any matter which is sub
judice, or any matter relating to the
exercise of the prerogative of mercy."

This provision was also included in the
enabling Act°51 The Act, in another class of limi-
tations upon the Commission's Jjurisdiction, also
provided as follows:

"9(1) The Commission shall not conauct

an investigation under this Act in res-
pect of any of the following matters, that
is to say ==
(a) any matter in respect of which the
person aggrieved has or had a ri ht of
appeal, reference or review to or before
a tribunal constituted by or under any
law;
(b) any matter in respect of which the
person aggrieved has or had a remedy
by way of proceedings in any court of
law:
Provided that the Commission may conduct

an investigation notwithstanding that the
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person aggrieved has or had such a right
or remedy if satisfied that in the parti-
cular circumstances it is not reasonable
to expect uim to resort or have resortea
52

to it."

With rezard to the secona crass of limita~

tions upon the Commission's jurisdiction the Commi-

Ssion reported in its secouna Annual Report that in
their forw they presented one of '"the impediments
to tne smooth running" of the Commission's worka55
The Commission reported that instances had been

experienced during the first one and a half years
of the Commission's existence where complainants

brought complaints which "guite clearly ..., could
competently and promptly be determined gdministra-

54

tively." Some complainants brought frivolous
N 1Y &

casese. As the Act stood, the Commission in these

circumstances was powerless to decline such complai-

nts or to discontinue inquiries in them if inqui-

ries had already commenced when this was discovered,

These experiences, among others, led to the Commi-

ssion for Investigations (Amendment) Act No.27 of

1975+ This Act, by its Section 4, repealed Section

9 and replaced it witn the following Section 9Y:
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"9 (1) No investigation under this Act shall
be conducted concerning any allegation or
grievance in respect whereof the complainant
or the person aggrieved has, or has had at
any material time, tne risht or opportunity
of obtaining relief or seeking redress by
means Of
(a) an application or representation to
any executive authority; or
(b) an application, appeal, reference or
review to or before a tribunal established
by or unaér any law; or
(¢) proceedings in a court of law:
Provided that the Commission may conduct an
investication where it is sgtisfied that in the
particular circumstances of the case it would be
unreasonable to expect the complainant or the
person aggrieved to resort or to have resorted
to any of the toregoing means without fear or
undue hardship, expense or delay.
(2) The Commission may refuse to conduct an
investigation where it 1s satisfied that -
(a)  the complain. is trivial, trivolous,
vexatious or unot made in good faitn; or

(b) the investigation woulu be unnecessary,



- 254 -
improper or fruitless,
(3) The Commission shall, in any case in which
it decides not to conduct an investigation, or
not to proceed further with any investipgation,
inform tre complainant in writing accordingly
but shall not be bound to give any reasons
therefor."
fccording to the statistics from the
Commission's Annual Reports (quoted in the last
Chapter), the Commission between September 1974
and December 1974 declined more than 50% of the
cases it received on jurisdictional grounds and on
limitations refered to above. During 1975 it
declined more than 50% on the same grounds.
During 1976 however, the number of complaints dec-
lined fell to just less than 50%. Since the nattern
or level of acceptances and rejection of ceses has
been substantially consistent, we need state here
only the statistics for one year, in considering the
breakdown of such cases. We shall take the year
1976, after the important amendment to the law.
The breakdown of the cases rejected in 1976,
and the scctions of the Act under which they were

rejected, is as follows:
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Source: Annual Report, 1976, PF.52-68. Compiled by Author

some preliminsry comments about the =bove table are

S ety e
TV

% to the Commission's innual Report for 1976,

Te iccoruing

the totsl number of cases declined for that year is 231,

The totsl according to the author's compilation and srith-
metic (from the report iteelf) is 226. The differsnce of
5 cmoen iz to be attributed to errcrs in the Annual Report

because the Renort says two casesS/ were declined on- the

'

basis of section 4 of the ict. This section merely d

ines
the composition of the Commission and tre tenure of oflice

anG conditions of service of the members of the Commission.

it ¢'n not, in the present submission, conceivaubly provide
o bosis for declinin~ sny complaint.
e The nrovisions of sectien 2, scction 7 snd secticn

9 hove been rocounted elsevhere in this discussion. The

nrovizions of section 8(3)(4) have not been =0 recounted.



- 256 -
Since they have been refered to in the above table,
they need to be quoted here to assist in under-
Stenadlng the above table.

section 8(3) of the Act reads:

"Zvery complaint or allegstion shall be
signed or thumbprinted by the person
making it."

Section 8(L) reads:

"lNo complaint or allegation shall be
rececived by the Commission unless it igs
made within a perica of two yeurs from
the dute on which the facts giving rise
to any such complaint or allegation
bocaric known to the person making the

complaint or allewmstiocn:

Proviced that the Commission nay in
its absolute discretion receive complaints
or uzllegations not made within the said
period,"

Having thus statod the limtstions on tne
jurisdiction of the Commission and how these have

actually determined the rate of complaints being

declined, it is now possible effectively to advance



some comments upon these jurisdictional limitations,
de might stort with commenting upon the jurisdic-
tionel liritation effected by article 117(5) of the
Constitution which is in identical terms with
section ?2(2) of the act.

The Commission for Investigations, although
adopted mainly beczuse of the ineffectiveness of
pre-existing remedial instaitutions like the courts
0 law sand the administrative tribunals was not
meznt to be a "Court of Appeal' or a "super admini-
strator! which would review court decisions or
reverse decisions of administrative fribunals. Thnt
is to be seen as the justification for precluaing
the Commission from reviewing court and tribunal
decisions. The limitation upon the Commission from
investigating any matter relating to the exercise of
the prerogative of mercy necessarily follows from
the fact that the Commission has no power to inves-

tigate any allegation against the President. Under

Article 60 of the Constitution the prerogative of
mercy is a prerogative of the President. Conseqgue-
ntly one might even venture to suggest that Article

117 (5) insotar as it precludes the Commission tronm
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investiguting the exercise of the prerogative of
mercy, is superflous,

Lven in the light of the above justificatiow
for Articie 117(5) one cannot but ask if therc is
anything wrong in principle for the Commission to
investigate a matter being part of a set of facts
upon which there has been a judicial pronouncement
or decision by an admiunistrative tribunal. No
serious objections, in strict principle, are
apparent.

It is submitted thercfore that the fact that
a court 1s adjudicating over any set of facts or has
actually pronounced upon any set of facts should not
preclude ti:e Commission from investigating allegations
based upon those facts., Just as a civil case has
been seen to lie in any set of facts upon which cri-
minal proceeuings have previously been based and
coﬁcluded, equally the Commission may proceed to
investigate upou any set of facts either contempo-
raneously with or subsequent to judicial procee-
dings.

Two further arguments may be advanced in

support of the above submissio.. Firstly, when a
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court adjudicates over any facts, it only adjudi-
cotes over those aspects of the facts that reveal
or support a judiciable cause or matter. Indeed
all the rules of procedure and evidence point to
that conclusion. On the other hand when the Commi-
ssion investigates any allegations based on the same
focts, its concern is with tnuse aspects of the
facts which reveal maladministrotion or abuse of
office. Secondly, courts as remedial institutions
have been proved earlier on to have failed in many
regards to provicde remedies, whereas the flexibility
of the Commissibn has been seen in a previuvus section
of the present Chapter to render the Commission a
more able remedial institution.

It is submitted thererore that Article
117 (5) of the Constitution should not be construed
very strictly so that the Commission is forcea to

decline a complaint just because the facts upon which

the complaint is based at one time constituted the
basis for some judicial proceedings. However, this
submission should itselt not be extended to providing
the Commission with a reason to review judicial

pronouncements,
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Wde may now turn to the Jurisdictional limi-
tation effected by section vy of the Act.

The Commission in their 1975 Report made
scme valid observations on section y as it was
prior to tne amendument. These have been cited elce-~
where., It is however necessary to make some more
observations here, The Commission shoulrd not be seen
as a "Uourt of Appeal! or 'y Super-administrator" to
which avpeals may be taken from judiciszl decisions
of courts and admiuistrative tribunals. The Commi-
Ssion should also uot be Seen as a rival of appe-
llate executive bodies, tribunals and courts: 'The
Commission was introduced to supplemen he pre-
existing channels for seeking redress in public law,
not to replace them, hence section 9. Tn accord.ance
with this, the Investigator-General once said: "Mie
expect that people shéuld, in the first instance,
exhaust channels of complaint handling institutions
onen to them and only come to the Commission as a
last res@rt.”56

The Act has gone on to ensure that to =11
intent and »urpose the remedy which the Commission

may provide if it decides to tuke a case under the
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proviso to section 9 is at lesst as effective as
the one the complainant would hzve obtained in any
other institution. Indeed the Commission cun even
cive "judicial' remedies because under section 11 of
the Act the Commissicn is empowered to make orders
which hitherto only courts could make.

One other mstter uvon whrich = comment
has to be mode is that the Commiscion has, in decli-
ninz c=ges on jurisdictional grounds played the very

vitel role of advising individuals on the Channels

through which they may appenl. It is no exanreration

SRS

to suggest thot most versons who are affected by
administr:tive determinations hold administrative
authorities is such awe that they do not conceive

of o situstion where they crn appeal to higher insti-
tutions. The Commission has come in to advise such
peonle of the spresl channels. One might repeat the
erpument that ignorance of the law ané lessl proce-

dures has vleayed a mzjor role in nullifying the role

of zwopellate remedy-providing institutions in Zambilaa
Here it not so, the fisures under "section 9" in the
table above would have been much smaller. It is
verhaps still too early to couclude that this addi-

tional role of the Conmmission has led to the reducticn
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of the number of cases beinz declined on the sround
of failure by the complainants to exhaust other
remedial inctitutions. AS cun be seen from the ta-
bles in the nrevious Chupter, such cases have decli-
ned from being more tnan 50% of the totsl number of
cases declined in 1974 and 1975 to beinpg less thon

50% in 1976,

CCHEISTOL AED THE COURTS.

Section 10 of the Commission for Investiga~
tions Act enscts as follows:
"Subject to the provisions of this Act,
the jurisdiction and powers conferred
on the Commission may be exercised not-
withstending any provision in any
written law to the effoct that an act
or omission shzll be final, or that no
appeal shall lie in respect thereof, or
that no proceeding or decision shall be
challencea, reviewed, quashed or caslled
in guestion."
Under sSection 11 the Commission is conferred
with nowers to issuc writs an¢ orders only courts

covld otherwise issuec. The Commission has Lowers
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under various other provisions to compel the

of witnesses ot ite inouiries, to

nilster onths, to comwel the prezuction of

documents notwithst-niing any cla® to the doc-

trine of privilege in any one of its multifarious
facets, to enter nremises =nd to commit any person
being s witness before it or otherwise who incurs

the Commissicn's displeasure to the High Court.

These arc very wide sowsrs indeed. In one sense
these powsrs maie the Commission a very powerful
institution - so powerful that one is left won-
derins:  Is the Commission Justicisble?
The =nswer is provided pertly by Section 22
cf the Act. It enncts:
"o inculry sroceedine, Drocess or repord
of the Commission shall be held bead for
iy error or irregularity of form or be

challensed, reviewed, cuashed or called

in question in any court ssve on the

ground of lack of jurisdiction.!

slmply, there is only one ground upon

which = wersen who is agprieved by the Commission
con challen o the Commission in the courts: by

-

Lleging thot the Commission had no Jurisdiction to
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invuire into a matter tie inguiry into which zave

rize to the grievznce.

A ooertinent issue hers
2 Llnen e ae

a2 aoorieved Lerson may tre decisicn of

P Ay

sion that it has no jurisdiction to

toe Cowmis
inguire into his sllecgstion. Could the courts
interfere by issuinz the order of mandanus to the

-

dssion?

british Parliamentasry Commissionor
has been the subject o

1V

lor point. The cose

to tie Commiszsioner beccuse Section 5 of the Parlin-
mentary Commiss Aact 1967, by enacting thut the

1?58

"Commimuioner fay investigate . conferred

a discretlon upon the Conmissioner.

The Conmiczsion for Investisa

S

replete with discretion-conferring provisions. Cn
the authority cited here no court can compel the
Commissicn to inouire into any matter. This can

obvicusly occasuion some miszivings especially if

jon

on its own accord (i.e. without being cirected by
the Fresident) the Commissicn declines to investi-

gote an allesation becsuse it considers it to bo

<o

jurisdiction, aand the view taken by tre
J L) o
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Comuission is manifestly wrong. This is one aspe
~t

wicre tne Constitution snu the farent act may re-

lre arending.

e relptionscip between the Comuission and
tie Courts mazy a2lso be discussed on another nreni

yiricn, pring focie, does not seem to reveol any
i----—-——.__....__.____

relstionship between the two institutions, that is

the eifvet of 3 recommendation of
srovisions of the Constitution.

[his situation may best be illustrated by
referring to a rather serious case reported in th
Annual Reports. This is Case No.88/75.

Ip tiss cose the couwplainant, an education
cfficer, was on the 14th September 1974 sssaulted
arrcsted and detgirned Ly sn assistent surnerinte-
atent of nolice. His wife wos salso arrested and
This aggriesved

The Commission

found the followinz fzcts: The complainant on ti

»3

material doy during the late evenin 5 (bztween
o <o

21.00 hrs. ond 227,00 hrs.) was returning home from

visiting

(=]

fricncs. On approachinz his house, he o

ct

er

snd its dmolcoument:tion where this offends some obhc

©

bl ]

o

Q%
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2d outsive. e stopped and cume out o

e wes ooprosching the otner car tae

o]

ntendeat came out of it and anirily

[CRANE

compleinant why he hod flashed the licshts

on hime On bhed told by the complainent th.t ho
wanted to see who wao on his premises, the suveri-
niendent s.id he was "the officer-in-chur-e." .

suarrel ¢

ta

HNEIv)

been wittaine in
pl

Superinten

+
t

hi

lef

I
puic

tne
wile of tn
tione The
drunkennes
cel

in the

next morri

tal.

My e
J..ll s}

complainant.

iy, he

:¢ with disorderly behaviour.

nsued the superintendent

€ complainant. The complainent was

a la

len he was stopped by

the superintendent's car. The

went went off witn the car and the lady.

23

)

the police station and with

constable

two policemen - g

tic complainznt's

policenmen to arrest

However the complainant znd hio

LI own gccorc drove to tre sta-

police

re tne comnleinanut was charisa with

S5 and Gisorderly beh:viour. He stzyed

L for about three asnd & n-1f hours. The

wos treated for bruises at a hospi-
O zdne

next day the wife also wes arrested

They were
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both icoued with police bonds pending criminal

(
o®
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O
},._l
’._.'.
o
@
Y

&
s
I_J
-

urd frow

UTOCCCQLLSQ. Imey never n

losion found that the

The Co:
unjustified and thut the superintendent had wisuse.
tls position. It recommended tht the sugerinte-
ndent ought to be ¢isciplined by being demoted to
a renk one step below the one he was holding. The
Presicert accented the recomuendation and directed

acCoruin The Inzpector-General implemented the
1Y%

dircctive of the Presidert,
This wos undoubtedly a serious abuse of
DOWers =—— come punishment had to be meted out.

o quarrel is being advanced with the nsture of the

punisziident. The issue sreseutly is, however, thot
does the President asve any wowers to order the

disciplining of a public officer in tais manner?

The stztus of Government employees with

rejord to diswissals and other discipitinary actions
is deterwined by the Constitution. Article 152 of
the Constitution, insofer as it i- relevant to

énable us to answer tie question above in the light

of the crue cited above, enacts as follows:



-~ 268 -
"132 (1) Subject to the provisions of
this Article, power to appolint persons
to hold or to act in any office in e
(a)ee..
(b)esns
(¢) tre Zambia Police force; and
(d) ....
(including power to confirm arpointments),
to exercise discipliinary control over
persons holding or acting in such offices
and to remove any sucy person from office
shall vest in the President.
(2)euuns
(3)eevasthe powers ot the President to
mglze appointments to any office in g
Sservice mentioned in clause (1)...and
to exercise disciplirary control over
persons hoiding or acting in such
offices and to remove such persons
from office shall be exercised -
(a)eas
(b) in retation to any otfIice is the
Zambia Police #orce . . « « by the

Police and Prison Service Commission;
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(Cleees

acting in the name and on beralf of
the President.

From thecse provisions it .s apparent that
all forms of disciplinary action against a public
servent like a police superintendent are to be
effected by the Service Commission. The President
does have the power in exceptional circumstances to
demand thnat a matter which is under consideration
by the Uervice Commission be refered to him. This
power is conferred upon him by Article 131 (10)
which enacts:

"The Precident may require a Commission

cesess to refer any matter re.ating to

the functions of that Commission under

Article 132 which is under consideration

by the cvommission ... to the President

and the President may himseir in such

a Cuse exercise any of the powers

conferred by clause (1) of that irticle.!
However this Article was construed strictLy in

the case of Kangombe v. the Attorney-Genera.LS9 to

the effec hat the case must be strictly under

consideration by the Commission for the President's
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intervention to be justified. In that case the
President was insticgated by the Secretary to the
Cabinet to dememnd trat the file of one teacher be
referred to him even though the Commission had
already decided uvwon it. The Court held that the
procedur=l error deprived the Presicdent of any
Jjurisciction.

In these circumstsznces it is difficult te
Justify »z constitutional tre directive in the

cuzue (from the Commissior for Investig

2tions Annual
Rerort, 1975) cuoted above from the President to

the effect that the police superintendent must be
demoted. The directive cannot even be justified
vader Article 131 (9) which empowers the President

to =ive "-enersl directions with respect to the
exercise of the functions of the (service) Commi-
ssion,'" because a directive to demote an individual
cennot in 21l ressonszbleness be termed as a "zeneral"
dircction. In 2ny csse in the instsnt cene the Pre-
5idential directive was to the Investigator-Genernl
(the Crief of Police) and not to the Police snd
Prison Service Commission.

We have arrived =t two statements of law.

The first one is ta-t the rolice surerintendent in



the crse cited here ougiit to have been disciplined
in zccordarce with the procedure stzted here by
the Folice .nd Friscn Service Commiscion. The
Socond one is that the police superintendent may
have been disciplined, as he in fact was, by the
President uas & result of sp inouiry by the Commi-
seion for Investigations. The secont statement
of law contradicts the first one. fng vet they
both enjoy conutitutional status. How is this
issue to be resolved? Eow would & court resolve
it? Some suggestions may be made here.

Firstly, the issue may be sought to be
resolved by relying unon one letin maxim which says

fénerzlia non specislibus derogant- ceneral Provi-

60 .
“te frowm specific ones. The

sions do not deros
mor2 snccific vrovisions with resars to Giscioli-

ning government employees are the Lrovisions relg-

tins to the Service Commissions, Therefore, on thi=

arsument, o rovernment erployee may only be discir

1

ned by : Service Commission, = v other =rocedure
would be unconstitutional.

wecond 1t may be suggested that the

¥

procedure of discijlinimf government employees -Ttor
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an inouiry by the Commisicion for Investigations i-
necessarily -n amendment to the st-tue generslly
of wovernment emnlovees. S50 thet on this argument

a government mey be disciplined either by

5 cervice Commission or by the President after

investications by the Commission for Investigntions.
Whichever proposal is adopted, the present

argument reveuls one point, that there 4in need for

sndient to the Conutitution. It is suggentod

thot Article 132 (1) of the Congtitution should be
amended by the addition of a proviso to the effect

that it shell be constitutio.nal for u goverument

cuployea to be disciplined as & result of investi-

gztions by the Commission for Inveutisz=tions. Such
an oezmenduent will, beside- makin- the lguw more
certoin, roduce the possibllities of the vowers of
the Commission for Investizations being the subject
of litisntion in court, which eventuality will not

Go much ~ood to the status and authority of that

imprort.nt in titution.
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CONCLUSIONS

the Annupgl

the Complaints and comuent

on esch ol the crses reported therein. dowever,
the Annusl KRevorts, in their totality, tezch a

lot with reocie to the place of the Commission in

the airinittrotive rrocess. On the one hand, the

el

Annuzl Reoorts, a. the present study, have

thnt trhe Commission for Investipgations

‘ -

on ito cstasblishizent undertook to punlicize itsnls

may wresent to it

* that they may nave in the srocess,

the other hand, it is ironic-l that virtrally all

the comulaints so far handloed by the Commission

hove baen submitted to it by individuals who alls ¢
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that wininictrative officers have offenued them
in thelr vrofessional capacities. In other words
the Commission for Investigstions has ultime tely
cequired the role of protector of inaividuale
srotfivasional sna therefore econowmic interests,
15 may be explained in one or both of the follo-
Ving woys: GLlther that vespite all its efforts the

Commisiion hes not achieve the objective of ner-

the illiterate, uncmployed, timid, rural

dueller to "come out with arny grievances he may

auve agsinst those who wield power, or that, with
211 the boid undert:iliiings by the State to achieve
mesnineful social and econoric developuent, thne
Situation to those who participats  oniy minimally
in the nonecy fcononmy during the se enty vensrs of
colonialisu rerains little chan:ed. Sonsescuently,
the rurn,l comblan, and he is a mewber ol trhe vust
majerity of the vorulstion, £till hss little
contect with She wtate, therefore he hus no ocC -
Seion to counloin to the Comudssion.

In the present Submission, the exolanation

for the fuct tnat the bi,: majority of the Commission's
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clienis are thoce damolans who are involved in the

moascy economy is to be found in the syntnesisc of

the two vousibiliti acvenced above. Thys

however much =25 cone con argue tihat meariunpsful so-
cizl and econoric development has not as yet aiffTectod
every dambian to the ertent of both him coming into

contoct with sovernment administrastion very fre-

cucntly and Geliberestely Sceiiing to have redresged

srizvences he

ave in the process, it is

tenetheless difficult to deny tawt soveriment admi-
nisiration has increused - the adrministrative DI o-
cess huas increased. One would therefore expect to
ee 1n the Annual Reports complaints from those in

«

In blurnt terms the conclusion drawn from Lhe

annuzl leports considered is that the Comnission

Investigations is more Televent to the employed

d4a ]

dambisn, the urban sambian, the Zambian particip:

in the noncy econony, thsn to the rural Zambiagn.

Cne of the most frequentiy agserted objections

s

to the iu*4 Initeqg
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cn instituticn which worxs well
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Ll SC0m won thy

o Cores ol
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11 vopulation could not

nececcerily be expect-d to work as well for tle
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United Kinpgdon with her 50 million peonle.
embiu nas oz pooulation of 5 milliion reovle, It
hns just been submitted that out of thece 5 million
ocovle, only the swmall prorortion who take part in
t ¢ ecoromic activities in the country seem to be
utilisine the institution of Commission for Inves-
tigations. Whilst it can not be said that it is
- 00d to hsve zn institution which, althouzh inte-
nded to serve the entire vopulation of the country
in oHractice oniy serves o Small proportion, it must
however be conceded thst on this "population'
argument, the prosvects of the COmmissiOL‘for the

future are very bri 'ht inceed.

ON TH& ROLE OF THE COMMISSION IN REDRESSING

(YT T
GRIE VAllCHs .
——

In tne limited scope of the Commissions

operation, discussed above, the Commission has never-
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&
T
s
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ot
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1]

d its existencq. It hus revealed
to.t in Zezobvia's rapid move forward towards social
and economic ideals "individual rights and the
fine points of fazr legal procedure are ....

. : . ‘ . 2
disregurded in the in“erests of S5P€CUeesot



- 27 -
and i the personal interests of selfish bureau-~
cr-ts. Yo quote Howat, "The bureaucrats.... have
inherited from their colonial masters an attitude
of supericrity rather than service, azn 'insolence
of offace' which often leads to arbitrariness.”3

Purtly by design and partly as a necessary
consecuence ol tne operstions of the Commission the
Commission hns playved many roles in the vrocess of
recreosing grievances and in the wiole administra-
tion generally. The Commission has served;
1. as adeterrent against abuse of authority;

2e as an institution for redressing indiviaual

zrievances;

5« @S a critic of rules, regulations and some
policies and practices of administrative
authorities;

ke as a derender of bureaucrats azainst unfair
criticisms;

S« a5 an aient of the bureaucracy in explaining
the working of the government process and there-
by maintaining an atmosphere ot conridence
between the governmen. and the governed; and

©. as an institution to enlighten the members of

the pubklic on their rights.



- 278 -

ON THE FUTURE Cw Tap COMMILLICN,

The future of the Commission in the Jambian
stete stracture is very much depencent upon three
factors: g strong Executive and one which is
wiliing to maintszin the Commission; tne confidence
wilch tne Commission cultivates and maintains in
the eyes of the members of the public ana tne
Bxecutive; anc relsteq to the last stafed factor,
the integrity and personalities of the members of
the Commission. The first factor is assumed.

On the sccond tactor we may add that so fzr there
have never been any serious challenges trom any
circies to the power and authority of the institu-
tion. On the third factor, we nay note that the
choice of the first Investigator-General was a
contributory factor to the establishment of the
status which the Commission enjoys todsy. The
second Investigutor-General Seems, even at this
early stase, to be enhancing the status of the
Commission——-although one would wish that conti-
nuity be maintained at least in the office of Inve~
stigator-Genersl.

Cn those considerations, the Commission for
Investizations shall continue to be gz ctrong pillar

of government administrotion in Zambia,
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