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ABSTRACT

Transnational Corporations, in banking,
agriculture, mining and other financial institu-
tions dominate most SADCC member states economies,
providing advanced technologies, managerial
skills, markets and some capital to so called
"modern" enclaves mainly producing for exports.
The majority of regional populations live at
bare subsistence levels in underdeveloped rural
areas, providing a ready source of low cost
labour. The major share of investable surpluses
accrue to the TNCs, as significant proportion
of them shipped out as profits interest, dividends

and through transfer pricinge

'he main theme of this thesis is centred on
the necessity of restructuring the inherited
institutional structures, shaped and perpetuated
by legislation, to negotiate more successfully
with transmational corporate affiliates on a
national and regional basis to maximize transfer
of the technology, the training of skilled and
menagerial personnel, market opportunities, and
retention of domestically generated investable

surpluses.
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INTRODUCTION

"The Second All African People's
Conference held in Tunis between

the 25th and 30th January, 1960,
eeee did stress African Unityeeee,
and gave equal weight to the
political, economic and cultural
aspects of African Unity eeee
'neo-colonialism, bulkanization'.
eeee Were cited as divisive forces
to be combated by Jjoint action and
vigilance, eees by the establishment
of schemes for economic co-operation
among African States with the hope
of social development which it hoped
would give real content to political
independence"l

The above quotation is a clear manifestation
that the tormation of SADCC did not come as a
result of a new idea calling for such regional
economic co-operation among independent African
states. By and large regional economic groupings
have existed for a long time among different
developed and developing countries respectively.
Regional co-operation especially among developing
countries is gaining momentum due to the fact that
they have realised that the so called economic aid
would not bring about development in their respec-
tive economieS. ‘''heir strategies have to be based

on self-reliance and co-operation among themselves.



These strategies were outlined in the Declara-

tion of Non-~Alignment and Economic Progress.

In a nutshell the 'Declaration' stated
that self-reliance was the optimum exploitation
of natural resources of developing countries as
well as the development of their technological
and scientific potentials and the creation of
a viable economic structure. 5 The strategy
of economic co-operation among developing countries,
called for the intensification of interaction and
communication among developing countries as a
substitute to economic dependence and unequal

interaction with developed countries.

Regional economic co-operation in Africa on
the whole dates back to the era of colonial rule.
International-regional economic links, were
established by the colonial powers between the
various territories under their rule. There were
various agreements, and legislative enactments,
which resulted in the creation of a number of
economic institutions to regulate trade between
and among the colonies. Examples were the Portu-

guese Colonial Economic Union and the Federation
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of Rhodesia and Nyasaland.

Another observation is that all the nine
SADCC member states had had experience of one
kind or another with the GAIT permitted regional
groupings. For example, Mozambique and the
People's Republic of Angola were under the Portu-
guese colonial economic union; Zambia, Malawi and
Zimbabwe had until 1963 been grouped in the Fede-
ration of Rhodesia and Nyasaland; Tanzania was at
one point a member of the defunct East African
Community (EAC) and the BIS 5 states have been
tied to the Southern African Customs Union for quite

a long time now.

It should be further noted that, Africa for
the past several years has witnessed the emergence
of regional organisations in Southern, Western and
Eastern Africa. Some of them appear to be more or
less explicit challenges to the South African -
dominated subordinate system inherited from colonial
days and especially Pretoria's defunct projected
Constellation of Southern African States (CONSAS).
Notable among these regional and sub-regional

organisations are the Lusaka based Multilateral



Programming and Operational Centre (MULPOC); the
Frontline States (FIS); the Southern African
Development Co-ordination Conference (SADCC);
the Preferential Trade Area for Eastern and
Southern African States (PTA); and a network of
specialised agencies and bilateral Jjoint commis-
sions.

The experience of SADCC member states in the
above mentioned colonial and neo-colonial regional
economic groupings appeared to have influenced
these countries to come up with a unique and
innovative sub-regional arrangement, devoid at
this stage of legal complexities which had been a

& sance

common feature in earlier arrangements.
could rightly therefore be said to be a 'test case'
because its institutional framework is not top heaVvy

argues indicated elsewhere in this thesis.

It would also appear that the problem faced
by the founders of SADCC was mainly institutional.
'hat is how to unite their divided political
economies shaped by decades of colonial rule to
depend on South Africa and the TNCs. South Africa,

up to now, remains dominated by a well-armed minority
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regime which together with the TNCs, aim at
exploiting regional markets and resources
(both human and natural), rather than facilitate
development to meet the needs of the people. It
is beyond doubt that even the pre-empted CONSAS'
main aim was to increase the sub-region's
perpetual dependence on South Africa and TNCs

regardless of what South Africa says.

Against this background, one hopes to state
here that, the main theme of this thesis is an
attempt to show how SADCC member states Jjointly
and severally can develop appropriate economic
and legal technigues to maximize the potential
regional benefits and minimize potential or possible
detrimental impacts of TNCs' presence and involvement
in the sub-region and realise SADCC's stated objec-
tivese It is the view of the author that, notwith-
standing one of SADCC's cardinal objectives of
reducing its economic dependence, particularly, but
not only on the Republic of South Africa, SADCC does
not have a policy on foreign private investment, of

which TNCs forms a major componente.

This being the position, one is left in dark-

ness as to how the above objective will be realised



by SADCC, taking into account that most TNCs
in SADCC countries are either headquartered
or have vested interest in South Africa let

alone their home countries.

It is submitted that notwithstanding
SADCC's unique approach to solving regional
problems as well as the divergent and dissi-
millar member states policies regarding INCs or
any form of foreign investment, SADCC if it is to
succeed as an economic entity, is under a duty
to have a policy on the encouragement, protec-
tion and control of TNCs or any form of foreign
investment. SADCC member states are therefore
urged in this thesis to put aside their differences
in size, economic set-up, natural endowments,
level of development, ideology and politics and
concentrate more as a group on the fulfilment of
SADCC's stated objectives. If not, it would appear

SADCC's objectives will not be soon realised.

The thesis is divided into six Chapters
excluding the introduction. Chapter one deals
with the historical, institutional and legal frame-

work of SADCC. ‘The Chapnter states and examines



the various historical reasons for the formation
of SADCCe. It also discusses SADCC's aims and
objectives as well as 1its various institutions.
the Chapter further attempts to discuss the

legal setting of SADCC.

Chapter ''wo discusses the role of TNCs prior
and after the formation of SADCC. The Chapter
also gives a synopsis of the general reaction or
attitude of TNCs towards regional economic inter-
gration. The chapter concludes with an assessment
of SADCC to justify the author's hypothesis that
there is need for a common SADCC policy on TNCs,

if SADCC is to realise its stated objectives.

Chapter Three gives a brief account of the
various general attempts at the national, regional
and international levels for the control, encourage-
ment and protection of TNCs. The Chapter further
discusses the general reaction of TNCs to these

various attemptse.

Chapter Four attempts to give a general dis-
cussion of the objectives and strategies of SADCC

member states concerning TNCs. However the author



would like to confess that, in his discussion,
especially with regard to national "investment
codes/ he relied heavily on secondary materials,
rather than the actual laws. On the whole how=-
ever, the author under this chapter has attempted
to prove the diversity among the SADCC member
states' policies on TNCs. AS a consequence, the
diversity is well manifested in the various
ministerial and presidential policy statements,
"investment codes", 7 and legislative and consti-

tutional provisions.

Chapter Five proposes some legal and economic
-strategy options for SADCC. In other words, it is
a follow up to Chapter Four. It tries to rectify
the diversity element discussed above, especially
under Chapter Four. This chapter is the core of
this thesis. The chapter on the whole proposes a
common SADCC approach to dealing with TNCs, and as

such it recommends inter alia the establishment of

a SADCC Sector on TNCs, using the present SADCC
institutional setting. This sector will be divided

into various sectoral units.

The last Chapter deals with the summary and

conclusions whose main emphasis is on the need for



SADCC as an economic entity to evolve a policy
on TNCs which will rationalize or harmonize the
divergent policies of member states on TNCs,
especially in the area of investment, taxation,
exchange control regulations, customs duties,
investment laws, etc. It is put forward that
such harmonization or rationalization of various
policies and investment laws will eventually
culminate in the drawing up of an investment and
investor compliance code and other various

institutions for the sub-region.
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NOTES AND REFERENCES
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BIS -~ stands for Botswana, Lesotho and
Swaziland.

One has used the phrase 'at this stage' because
whether SADCC will remain devoid of legal
complexities is debatable. SADCC is in the
process of growth with the potential organiac
development of legal complexities.

Yhat is according to the information I have
collected from secondary materials.
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CHAPTER ONE

1.0 HISTORICAL, INSTITUTIONAL AND LEGAL SETTING

1.1 HISTORICAL BACKGROUND.

''he roots of SADCC are rather obscure.
However there are three complementary views

regarding the evolution of SADCC.

The first being the reduction of dependence
particular but not only on apartheid South Africa,
whose system is detrimental to the political and
socio=economic policies and welfare of her neigh-
bours. In actual fact this view was as a result
of the political stand taken by the Frontline
States committed to assisting in the political and
economic liberation of Namibia and minority ruled
South Africa. These countries realised the need not
only for political but also for economic co-opera-

tion through a legal tframeworke

Under the tirst view therefore, the origins
of SADCC can pe traced to an informal grouping,
the Frontline States, founded in 1974 to pursue a
specific political objective of legitimate indepen-

dence under black majority rule first of Rhodesia
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and later of Namibia and South Africa respectively.
The Frontline States were a descendant of the Pan
African Freedom Movement of East, Central and
Southern Africa (PAFMECSA) and its successor the
Conference of East and Central African Heads of
States whose objective was to unite the peoples

of these oregions in order to rid the Southern part
of Africa of colonial bondage and white minority

governments,

Because of the ideological differences that
existed in the Conference, the organization was
quietly dissolved and its role in the development
of Southern Africa was quickly assumed by the
Frontline States. Prime Minister Mugabe speaking
about the evolution of SADCC, has claimed paternity
on behalf of both the Pan African Freedom Movement
of Lastern, Central and Southern Africa (1958-64);
the Conference of East and Central African States
(1966-74); and the Frontline States in the following
words:

"We eeeee Vview the evolution of
SADCC as part of our own history.
Though formally launched only last
year, to us, is but a part of the

unfolding manifestation of the
historic spirit of Pan-Africanism.
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More immediately, SADCC represents
the expression in more sharply focus-
sed and telescoped form, of the ideas
of the Pan-African Freedom Movement
of East, Central and Southern Africa
(PAFMECSA), 1958-1963, the Conference
of Fast and Central African Heads of
States (13F6-1974) and the Frontline
States".

The second view, is the role of transnational
corporation in SADCC member states. SADCC member
states argued that their operations and unholy
alliance with racist and apartheid South Africa
culminated in the wanton exploitation of their
wealth at the expense of their citizens. As a
result their economies were and still are tied to
that of racist and apartheid South Africa - hence
the need to disengage themselves from both TNCs,
South Africa and South African pased TNCs. This
will be found in SADCC's first obJjective which aims
at reducing dependence, particularly,but not only

on South Africa.

The third view is that, SADCC was a result
of:

"diplomatic initiatives of African and
Western States for a massive reconstruc-
tion programme in Southern Africa after
years of war. In other words some kind
of 'Marshall Plan' for the regiog to be
financed by Western Countries".
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On the whole and notwithstanding the
various views on the evolution of SADCC, 1t is
submitted that, as the liberation of Rhodesia
appeared 1increasingly imminent the Frontline
States concentrated their efforts on the strategy
for attaining political independence in the two
remaining countries of Namibia and South Africa.
However, they recognised that the struggle tor
majority rule in South Africa and Namibia would
be long and protracted. In addition they further
recognised that their economic dependence on racist
and apartheid South Africa was a major constraint
on their policy making. They therefore gave priority
to removing the constraints that economic dependence
placed on their policy making especially their

foreign policy.

In May 1979, therefore, Foreign Ministers of
the Frontline States met in Gaberone, Botswana, to
map out and discuss strategies for regional economic
co-operation. At this meeting, the participants
agreed to convene a meeting in July the same year 1in
Arusha, Tsnzania, with donor governments, and inter-
national development institutions to map out strategies

and discuss a regional programme for economic develop-
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ment in Southern Africa. 5 On 3rd July 19/9, a
Summit Conference called SADCC I was convened at
Arusha. 'I'hose who attended included development
Ministers from Frontline States and representatives
trom nine donor countries, the United Nations
Agencies, the Commonwealth Secretariat, the Economic
Commission for Africa (ECA), the European Economic
Community (EEC) and the African Development Bank
(ADB). The aim of inviting various agencies and
institutions was to secure pledges, from them, for
financial assistance, and technical services for the
projects that would be undertaken and to afford them
the opportunity to know and study SADCC's basic
goals, programme and structure and to explain to
potential co-operating partners the main parametres
of such regional co-operation and the policy assump-

tions on which it was being constructed.

The Summit further agreed that, the other
independent countries of Southern Africa should be
invited to participate in the drawing up of the
Declaration on Southern African Development Co-ordi-
nation. Consultations were accordingly held with

Swaziland, Lesotho and Malawi.
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''he nine SADCC member states, that 1is,
Zambia, Zimbabwe, Peoples Repudlic of ZAngola,
Malawi, Lesotho, Botswana, Swaziland, Tanzania
and Mozambique finally launched SADCC at their
Summit of Heads of State and Government held in
Tusaka on lst April 1980, at which they adopted,
the Lusaka Declaration entitled "Southern Africa:
Toward Economic Liberation". They also adopted a
Programme of Action in which they identified priority
sectors which included iﬁter alia, transport and
communications, food and agriculture programmes;
manpower development, industry; energy; mining;

industrial development and trade and unfortunately

excluding private foreign investment especially by

TNCs. In this Declaration, the member States declared
their commitment to co=-ordinate their national

development programmes at regional level.

The Declaration was signed by all the nine
member States. The development objectives of SADCC

as set out in the ILusaka Declaration are as follows:

"(a) the reduction of economic dependence,
particularly, but not only on the

Republic of South Africa;
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(b) the torging of links to create 2 genuine
and equitable regional integration;

(¢) the mobilization of resources to promote
the implementation of national and inter-
state and regional policies; and

(d) concerted action to secure international
co-operation within the framework of a

5

strategy for economic liberation".

In addition the Declaration outlines the basic
commitment of SADCC member States to pursue policies
aimed at economic liberation and intergrated develop-—
ment of their national economies. On the question of
funds, SADCC members recognised the need to seek
external financial support esvecially from governments
ond international donor agencies. Very lLittle atten-
tion was paid to the role of private foreign invest-

ment, especially the TNCs at SADCC's inception.

It is important to note that, SADCC's need for
external financial aid, it would eppear does not
mean that SADCC will beg for it, but rather it will
be negotiated from the position of strength. Prime
Minister Robert Mugabe has this to say on the gquestion

of external financial assistance:
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"Ours is not a begging bowl. We

know that the region is rich in
resources which the industrialised
world needs. We also know that, as

a result of recession, many enter-
prises in the industrialised world

are not working to capacity and are
in need of contracts. We are willing
to come to an agreement by which our
resources can be made available
provided that this happens in a way
consistent with our development
objectives. ‘he attitude of the SADCC
States to international co-operation
is based on the recognition of over-
lapping interests and agreements freely
negotiated between equals".6

l.2 Institutional Setting

SADCC's institutional framework for the
conduct of regional trade and programme co-ordina~-
tion among Member States is very fragile and its
approach to the implementation of its objectives
very pragmatice. The TLusaka Declaration is a unique
"Memorandum of Understanding and Co-operation',
because unlike others, it is legal in character.
Apart from the Southern African Transport and
Communications Commission (SATCC), the lMemorandum
also leaves room for the creation of institutions,
in the strict sense when the need arises to co-ordinate
sectoral programmes. It also lays down rules and

procedures of how the objectives were to be imple=-
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mented, or what would happen in the event of
disputes or disagreements especially between

a member state and a foreign investor or between
SADCC and a foreign investor who refuses the

Jurisdiction of the Summit.

The problem for the founders of SADCC was
that despite the obvious agreement on goals, there
was a huge diversity between the member states in
ideology, politics, size, language, culture,
resources and level of development. DMembership
ranges from "Marxist" to "Capitalist States". It
is noteworthy that, the failure of the East African
Community and the general lack of success of other
African economic groupings e.g. LZconomic Community
of West African States, (ECOWAS), etc., had instilled
a fear of supranational bodies. It had already
taken fifteén years to try to negotiate the Preferen-
tial Trade Area (PT4) of Eastern and Southern Africa
and still not all countries had agreed, so it seemed
hopeless to try to negotiate a detailed SADCC treaty.7
Too many economic groupings and other international
bodies seemed top heavy talking ships, and SADCC
states could not afford to pay for or provide perso-

nnel for yet another international bureaucracye
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SADCC therefore decided to adopt a decentra-
lised approach. This approach was defined by the
late Sir Seretse Khama of Botswana when the members

were considering the Modus operandi. He said:

"We should not begin by building
elaborate institutions and inter
state bureaucracies. Any institu-
tions should be instrumental to 8
co-operations or result from it".

He further stated that:

"SADCC has no treaty, no central
authority, no common currency and

not even a common languagCeseesecse

To understand SADCC it is important
first to know what it is not. SADCC
is not an embryonic federation of
States seeking to mould the develop-
ment of mnational economies on the
basis of an overall master plan.
SADCC is not a common market although
increased trade is certainly a prioritye.
If SADCC states do not have a common
ideology it is because that was never
intended,gand would be impossible to
achieve".

From the foregoing, one could clearly see
that SADCC is neither a customs union nor a free
trade area. L1t is not a common market either. Lhe
above was also reflected by the late Sir Seretse
Khama, in the following words:

"intra-regional trade can increase
without the creation of a free trade
area or a common market. Each one of

the States in SADCC has experience with
those models of trade creation. For
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example, the Federation of Rhodesia
and Nyasaland, the Portuguese Colo=-
nial 'economic union', the East
African Common Market, the Southern
African Customs Union, all were or

are, free trade areas or common
marketse. All have served to limit

our development, to enrich externally
based firms and interests and to

hamper national planning. We collec=-
tively reject models which would lead
to gaps, between stronger and weaker
states and conflicts of interests which
would seriously undermine mutual trustlo
and contain the seeds of dissotlution".

Another observer endorsed the observation
of the late Sir Seretse Khama when he said that
customs unions previously established in Eastern
and Southern Africa which included members of SADCC
had demonstrated all the problems associated with
this type of arrangement. He further argued that
gains from cooperation tended to accrue predominantly
to the strongest state within the Union - Southern
Rhodesia in the Federation of Rhodesia and Nyasaland.
He concluded that in none of these cases had the
stronger states shown willingness to forgo significant
benefits in order to induce the less privileged parties
to maintain the arrangement. He said if SADCC had
decided to create a free trade area, it would have

faced problems similar to those which led to the
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demise of the East African Community (EAC), i.e.
severe imbalance in the distribution of gains

from regional cooperation. 11

Another preliminary observation is that,
although SADCC's objectives include the reduction,
particularly of dependence on South Africa, SADCC
was not only formed as a specifically anti minority
ruled South African organisation because it has
been pointed out by the founders of SADCC that the
extent of economic dependence on South Africa by
many of SADCC member States would be undesirable
whatever political characfer of that country. That
is even if majority rule is attained in South Africa
the dependence will still be undesirable. It has
been further argued that SADCC is Jjust a logical step
aimed at the strengthening of the individual economies
of the SADCC member states and the economy of the
region as a whole and that at present most of the
countries of the region are vulnerable to economic
sabotage because of their excessive dependence on

South Africa on imports and transport facilities. e
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Be that as it is, the guiding principle by
which SADCC seeks to achieve economic liberation
particularly from South Africa is the method of
Selective disengagement by which the organisation
graduelly reduces the dependence on the basis of
sector-by-sector analysis and maintaining ties
with South Africa only where the costs of disengage=-

ment could not be easily absorbed.

In a nutshell it must be stressed that, SADCC
has opted for a decentralised, non-bureaucratic
structure that requires the maximum participation of
the member states. FEach member state is given a
responsibility of co-ordinating development programmes
in one or more subject areas. For example, the Peoples
Republic of Angola, is responsible for co-ordinating
energy; Botswana co-ordinates agricultural research
and animal disease control; Lesotho is responsible
for soil and water conservation and land utilisation;
Mozambique for Transport and Communication; Zimbabwe
is responsible for food security; 15 Tanzania for
industry and trade; lMalawi for fisheries, wildlife
and forestry; Swaziland for manpower development and

Zambia for mining and was also given the responsibility
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of investigating into the possibilities of
setting up the Southern African Development
Fund.

It is noteworthy that Member States retain
their authority in a key way. No projects are
carried out by SADCC as a body, instead projects
which are in a particular country become the
responsibility of that country. 1t a project
crosses a national boundary, such as a railway or
a road, 1t 1s divided into two projects administered
by the two countries, not by SADCC. Regional
studies are administered by the country that is
responsible for the subject area e.g. Zimbabwe for

food security.

SADCC hopes to achieve its objectives through
the five organs as embodied in its "Memorandum of
Understanding". The five organs of SADCC are arranged
in a hierarchical order of importance. These are:

The Summit; the Council of Ministers; the Sectoral
Commissions; the Standing Committee of Officials; and

the Secretariat.

l.2 (i) The Summit

The Summit is established by Article Il of
the "Memorandum". It consists of all the heads of
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States or governments of the Member States. It
meets annually in any capital of any member

state and is chaired by one of them. % Tt is

the supreme body of SADCC and its function is

the overall "direction and control of the func-
tions of SADCC and the achievement of its objec-
tives'"s. ILike the Authority of the PTA, the Summit
reaches its decisions by consensus. 15 It is
undeniable that the essence of this provision is to
allow the widest possible consultation and agree-
ment necessary in reaching a decision. However its
drawback lies in that it could easily give rise to
a veto power to any single member or a small group

of them. Under Article LV the Summit is empowered

to set up sectoral commissions when it deems fit.

l.2 (ii) The Council of Ministers

''he Memorandum establishes the Council of
Ministers to supervise the programmes of SADCC. It
consists of nine Ministers, one from each member
state. It also meets at least once annually and is
presided over by a Chairman who in his absence 1s
assisted by the Vice~Chairman. Both of them are

elected from their number. It is the principal
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that 1ts established would depend upon the develop-—
ment of a programme of concrete regional energy
projects. 6 It would appear this decision reflects
SADCC's determination not to create institutional
structures prematurely. 7
The Convention so created shall become a

binding agreements between the member state and

registrable with the U.N. under Article 102 of its

Charter. 8 This being the case, this approach makes
it clear athat co-ordination of the various economic
policies in the sub-region would be undertaken through
the medium of international conventions entered into
between all the member states. The advantage of this
approach lies in the fact that a binding operational
mechanism is provided in which the sectoral commission
acts as a medium through which co-ordination could be
implemented by member states as opposed to the setting

19

up of say an independent multinational projecte.

le2 (iv) The Standing Committee of Officials

Article V establishes the Standing Committee of
Officials to service the Council of Ministers. That
is its functions, inter alia, is to do preparatory

work for consideration by the Council of Ministers.
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decision making body of SADCC. ILike in the

case of the Summit, to which it is subordinated,
its decisions are also taken by consensus. Under
Article 1II (/) the Council may, at its discretion
appoint Ministerial Committees for programmes in
functional areas. These Committees so appointed

report to the Council.

l.2 (iii) Sectoral Commissions

‘'he Memorandum empowers the Summit to establish
sectoral Commissions as and when it deems necessary,
In addition, any such commission so established
shall be governed by a convention adopted by the
Council and ratified by the member states. An
example of such a Commission is the Southern African
Transport Communications Commission (SATCC) governed

by the Transport and Communications Convention.

There was an attempt to draft a Convention on
the establishment of the Southern African Energy
Commission in 1982, however, this did not materialise.
Its establishment was postponed by the Council of
Ministers at its Luanda Meeting in June 1982, The

reason advanced by the Council was to the effect
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Under the same article, sub-paragraph five, the

Council may appoint Sub-Committees of Officials
for programmes in functional areas and may
designate SADCC lMember Governments to Convene
meetings and coordinate the work of such sub-
comnittees. Every such sub-committee shall report
to the Standing Committee. Iike in the case of
other institutions the decisions of the Standing

Committee shall be by consensus.

l.2 (v) The Secretariat

This is established under Article VI isand

is headed by an Executive Secretary who is appointed
by the Summit. It inter alia, co-ordinates SADCC
programmes. It became operational on lst July, 1982

and has its headquarters in Gaberone, Botswana.

The functions of the Executive Secretary include
the general servicing of and liaison with various
SADCC institutions; co-ordinating the execution of the
tasks of SADCC, custodianship of SADCC property and
such other functions as may from time to time bpe

approved by the Council. =0



On the whole, power to set SADCC policy and to
select SADCC regional projects rests solely with
annual meetings of the nine heads of state, and with
regular meetings of the Ministers of the nine SADCC
countries. In addition a key feature of SADCC is
the regular technical meetings of government offi-
cials, which serve both to keep tabs on progress, and to

exchange information and ideas.

Much as we have talked about SADCC's institu-
tional setting, one question that still remains to
be answered is the legal character or legal persona-

1ity of SADCC.

l.5 The Legal Status of SADCC

This is embodied in the Memorandum of Under-
standing on the Institutions of the Southern Africaﬁ
Development Co-ordination Conference, 21 signed by all
the nine member states in Harare, Zimbabwe on 20th
July, 1981.

The "Memorandum of Understanding" provides that
SADCC institutions were to serve as the machinery for
regional co-ordination and decision makinge. 22

Te "Memorandum of Understanding" sets out clearly
the agreement of the parties and creates certain rights
and obligations on the member countries. 23 In other

words though the instrument is called a "Memorandum

of TUnderstanding'", the member states  have
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seriously bound themselves together

in such a way that their commitment to the objec-
tives are virtually legal obligatiohs. he instru-
ment makes SADCC more of an international organisa-
tion than a treaty as defined by the Vienna Conven=-
tion on the Law of Treaties, when it defines the

treaty as:

"An international agreement concluded
between states in written form and
governed by international law, whether
embodied i1in a single instrument or in
two more related instruments and what-,,
ever its particular designation eeee"

The SADCC "Memorandum of Understanding" is
not yet registered or deposited with the UN in
accordance with Article 102 of the UN Charter. How-

ever, this does not affect SADCC' status as an

international organisation. SADCC is therefore

fully governed by international law like any other
international economic institutions such as the
Preferential Trade Area for Southern and Eastern
African States (PTA), the Economic Community for
West African States (ECOWAS) etc. whose treaties

were deposited with the U.N.

In addition the UN General Assembly Resolution

NO. 37/248 of 21st December 1982 on Co-operation
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between the United Nations and the Southern
African Development Co-ordination Conference
was adopted to achieve formal recognition of
SADCC by the UN and therefore increased support
of SADCC by the UN specialised agencies. The

Resolution recognised SADCC.

"ese as a sub-regional organisation
whose work is consistent with the
objectives and principles of the UN
Charter'.

In addition the Resolution recognised that
SADCC has been mandated by the member states to
co-ordinate projects and programmes falling within
its competence and requested the UN Secretary
General to take appropriate measures to promote
co-operation between U.N. bodies and SADCC. 25 In
other words the UN recognises SADCC in as far as

SADCC's role relating to matters intra vires its
26

competence and not ultra vires its powers.

Another observation is that, there is no
doubt that the SAYTCC and any other commissions which
may be established, also have an international role
to play. 27 SATCC was constituted by a formal agree-

ment between the member states and as such is
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entitled to be considered as a separate inter-
national legal person (organisation). In
actual fact SALCC is recognised as an interna-
tional organisation which can represent the
member states 1in respect of areas intra vires
its competence relating to the co-ordination
and development of the sub-region's transport

. . 2
and communications programme. 8

Now the question is, does SADCC possess
all the salient features of an international
organisation? Let us briefly look at Dale's
definition of an international organisatione.
Sir William Dale defined an international organi-

sation as:

"an association of states or other

governments having agreed purposes,

and one or gore organs for carrying

these out".<Y
Considering the institutional framework of SADCC
as discussed in the preceding pages, it passes
Dale's test which he used when he analysed the
Commonwealth as an international organisation
governed by international law. Professor Ian:

Brownlie on the other hand put forward three

salient features of an organisation which possesses
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international legal personality. These were

as follows:

(a)

(b)

(c)

8 permanent association of states,

with lawful obJjects, equipped with
organs;

a distinction in terms of legal powers
and purposes, between the organisation
and its member states; and

the existence of legal powers exercise-
able on the international plane and
not solely within the national systems

of one or more states. 50

However, we have been advised that these criteria

should not be applied too rigidly, as elements of

international personality are likely to be present in

some measure in most international organisations.

In this case therefore, SADCC satisfies the

tirst two criteria. 1 The third criterion, however,

seems to raise more problems. Because, though SADCC

has been given a degree of international recognition

as an organisation distinct from its members, i1t can-

not yet be said to operate as an independent entity on

the international plane as a fully-fledged regional
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economic organisation such as the PTA or the
EEC etce, These two organisations are recognised
by the international community as having competence

in certain matters.

This being the position therefore, SADCC's
international legal personality is limited in
nature, because it is mainly effective between and/
or among member states. However, Dr. Slinn
argued that it is possible that SADCC may develop
into an institution with a greater measure of legal
personality as a result of powers conferred upon
it by member states and of the acceptance of its
competence on the international plane by the inter-

national community. 52

It is one's belief that SADCC is in the process
of a grouth with the potential organic development
of legal complexities. Most important it might
prove, a powerful or potential instrument for change
from devendence, which demsnds its analysis and
understanding by lawyers whose central concern
should be with that problem so critical to SADCC

in particular and Africa and its peoples in general.
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industries, especially in most of South Africa's
neighbours. As a result increasing number of
their people especially men, had no choice but

to migrate to work as contract labourers on South
African mines and farms, where most of the TNCs

operating in the sub-region are based.

Most of the TNCs until recently, were and
still are responsible for fuelling South Africa's
rapid economic growth, which contributed to the
further underdevelopment and dependence of her
neighbours (SADCC countries) even after indepen-
dence. Some TNCs in partnership with South African
companies retained full control of the major means
of production or commanding heights of her neigh-
bours' disarticulated peripheral economies. 1 More
harm was done by the TNCs in the banking, mining
and agricultural sectors. For example the most
well known banking TNCs are Standard and Barclays
banks, The subsidiaries of the two banks, usually
alone, but sometimes 1n collaboration with other
transnational banks and/or local partners, controlled
the sub-region's commercial banking systems,
determining who should receive credit and how much.2

TNCs or South African trading and commercial
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companies shipped in high priced manufactured
goods for those who could afford to buy them,

and purchased the crude exports not handled
directly by mining or agricultural business
ventures. TNCs, frequently in partnership with
South African mining finance houses, shipped away
the sub-region's wealth for processing, either

to their plants in their home countries in Western
Europe and America or in their plants in South
Atrica, 5 as most of them were and still are based

in South Africae

It must be further emphasised that, the
'NCs and the mining finance houses with regional
offices in South Africa deliberately took advantage
of, and, contributed to the SADCC states' weaknesses
by extracting their mineral wealth in cruce form,
along with the investible surpluses created in the
process.4 They completely discouraged or neglected
the potential for building up regional industrial
cspacity outside South Africa. TNCs in the mining
sector are known for their habit of opening and
closing of new mines. They ignore the opening of
other deposits, especially when there is a likelihood

of competition with their own existing investments.
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In the area of o1l for example, the major
TNCs built their main African refineries in South
Africa instead of the Peoples Republic of Angola
(then known as Angola)e This was done regardless
of the fact that South Africa had no known oil
deposits and Angola possessed some of the largest
0il reserves or deposits in the worlde The Angolan
0il deposits are being exploited by a U.S. firm,
Gulf 0il, since the colonial times. The construc-
tion of the main African oil refineries in South
Africa by TNCs, especially Gulf Cil, demonstrates
South Africa's strategic importance to world

imperialisnme.

In order to reduce dependence, on oil imports
from South Africa, some independent states in the
sub-region built refineries. The case in point is
that of Zambia and Tanzania who invested state funds
in small projects built by the Italian firm AGIP.
Notwithstanding these attempts, nothing much has been
achieved in terms of independence from the major oil
TNCs. Put together, their refinery capacity was
barely a fifth of South Africa's because they were

very very small. 5 All SADCC member states except
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the Peoples Republic of Angola remained dependent
till now on refined petroleum imported at high
prices through transnational corporate marketing
networks.

The sub-region is also rich in deposits of
iron ore, especially in Southern Angola. The TNCs
involved in the exploitation of iron ore eposits
is Krupp, of the Federal Republic of Germanye. In
Swaziland, Anglo-American Corporation negotiated
a profitable, but exploitative contract to ship
away all of Swazi's iron ore to Japanese steel
firms. TIn addition other countries with ore deposits
are Mozambicue, Zambia and Tenzania, however theirs
lay fallowe. 6

None of the states in the sub-region has
succeeded in setting up industries to process local
raw materials into steel, except South Africa and
Aouthern Rhodesia (now Zimbabwe). The two minority
ruled regimes did this with the help from TNCs.
This means that all of South Africa's neighbours,
with the exception of Zimbabwe, had no choice but to
import machinery and equipment embodying steel for
their industrisl, agricultural, construction and
transport sectors, especially from South Africa's

Iscor.
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The mining of copper in the sub-region is
mainly controlled by Anglo-American Corporation
Newmont and American Metal Climax (Amax), especially
in Zembia, Zimbabwe and Namibia. / Only in Zembia,
did these companies construct smelting and refining
facilities to reduce the costs of exporting and
shipping copper to their overseas buyers as well as
their home plants. In South Africa, however, TNCs
and South African copper firms made sure that copper

fabricating factories were builte.

Another interesting issue is, when Amax and
Anglo-American Corporation opened thelr mine in
Botswana, they rejected the government's request to
built on-site processing facilities or to ship their
output to Zambia's smelting-refining compleXe 8 What
they did, was to ship the crude minerals to AMAX's
refinery in Louisiana, after which it was to be
reshipped to Metalgesselachafte's fabricating plant
in the Federal Republic of Germanye. E In Namibia,
AMAYX and Newmont continued to ship much of that
country's copper 10 t6 the U.S. for processing,
although at one stage they announced plans to build
their own refinery in South Africa with a view to

promoting industrial development in South Africa at




the expense of Namibiae

TNCs, especially in the mining sector,
encouraged unco-ordinated national planning
which culminated into the reduction of inter-
African trade. For example the Zambian copper
wire plant built with government funds and
technological and managerial inputs provided
by the U.S. firm, Phelps Dodge closed the
previously existing Zambian market for the

earlier built Zaire's wire plant.11

o reduce its dependence on imported mineral
fuels, South Africa because of her advanced tech-
nology, took measures to develop her neighbours'
power. ‘'his became more demanding because of the
rise in the costs of mineral fueles The South
African government was assisted Dy Portugal and
TNCs in the building of the Cabora Basa dam in
Mozambicue and the Kunene River Hydro-electric

Project in Angola and Namibiae

After independence, some SADCC states were
not happy with this type of dependence on hydro-
electric power plants controlled by Southern

Rhodesia and South Africa. To reduce their depen-
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dence on hydro-electric power, some states in
the sub=-region decided to built therr own hydro-
electric power plants. In the case of Zambia,
the Kafue Hydro-electric Project was built to
reduce its dependence on the then 1llegal Smith
Regime in the then Southern Rhodesia. 2 It was
also aimed at providing additional power for new
industries being built in the Kafue Valley. 13
Tanzania also did the same, to facilitate the spread
of industry and modern agriculture. This was done
through the expansion of small scale hydro-electric
projects. However, the much more extensive plans
for a larger project at Stilger Gorge, 14 to

electrify the entire Tanzanian country side, proved

too expensive to underteke until much later.

(i) TNCs and the Drain of Investible Surpluses

TNCs and South African Companies operating in
the sub-region have drained away a major share of
the limited investible surpluses produced in the
sub-region. The drainage left South Africa's neigh-
bours with little to finance more balanced, inter-
grated national and regional development. The funds

are withdrawn directly or indirectly in the form of



interests, profits, dividends and high salaries
of expatriate personnel and through the manipula-
tion of terms of trade. This is made possible
because of the TNCs' control of the commanding
heights of the economies of these countries.
Seidman put the estimates from about 25 per cent
of the gross domestic product (GDP) in the case
of Zambia 15 to almost 40 per cent in the case

of Namibia and Lesotho.q6

In a nutshell it could be argued that, the
institutionalised domination exercised by South
Africa with the assistance of TNCs perpetrated
the present dependence and underdevelopment of the
countries of the sub=-region. As stated earlier on,
most of the TNCs that control the major means of
production in the sub-region are based in South
Africze ‘heir main aim was and still is to ship
out the sub-region's crude mineral and agricultural
wealth; undermine its industrial growth through the
sale of mass~produced manufactured goods; and drain
away its investible surpluses. These have culminated
into the disruption of rural family life as hundreds

of thousands of male workers had to migrate to work
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for poverty level wages in South Africa's mines

and farms. However this trend changed in the mid
YO's as South African mining TNCs and other firms
employed jobless South Africans' instead of migrant
workers. This was due to the mechanization of the
South African industry which reduced on black

migrant labour.

The vproblems of THCs in the sub=-region have
not by-passed the criticisms of the international
community as represented by the U.N., and its various
specialised agencies. Such critiques have culminated
in the holding of UN sponsored conferences which
focussed worldwide attention on the involvement of
TNCs in the sub-region. For example in May, 1977,
the International Conference in support of the people
of Zimbabwe and Namibia was held in Maputo, Mozambique.17
The Declaration issued after the conference denounced
foreign economic interests in Southern Rhodesia (now
7imbabwe) and condemned as illegal the exploitation
of natural resources in Namibia. This Declaration
like many others called on all governments to ensure
that TNCs under their Jurisdiction did not violate

UN senctions against Southern Rhodesia. It also

demanded governments to enact legislation consistent
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with Decree Noe. I of the U.N. Council of Namibia,
which declares the natural resources of that
country to be the birth right of the Namibian
peoples

Having said that, it would be proper to
conclude that, the economic realities urged the
newly politically independent nations of the
Southern African sub-region to demand for economic
intergration 8 and cooperation. Their main
argument is that, colonially and neo-colonially
imposed institutional structures had rendered all
South Africa's disarticulated economies critically
dependent on links with racist South Africa and
the international finance monopoly capital, 19
spearheaded by TNCs. This means that, as a result
of many decades of this kind of systematic and
preconceived underdevelopment, the gross domestic
product (GDP) of the ten members in the sub=-region,
combined, totalled little more than a third of South
Africa's. 20 Alone, however, and with few excep-
tions, their potential investible surpluses could
scarcely finance more than one or two basic modern

industrial projectse.

2.2 TNCs and Regional Intergration

OQur main concern is to briefly gilve amn over-

view of the experience of previous attempts at
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regional intergration and to assess the ways in
which the operations of TNCs have affected their
successe This is with a view to give a broader
perspective on the possible reaction of TICs'.
towards SADCC.

The major point to be noted here is that,
the attitude of TNCs attempts at regional inter-
gration depend mainly on the effect this will
have on their long-run world profitability and
market shares. Their behaviour in anyone country
or region will therefore be inevitably affected
by the extent and nature of their substituting or
complementary activities in other places or locali-
tiese

This being the position it 1s untenable that
the attitude of TNCs towards regional or economic

intergration will depend upon a number of factors

such as: 22
(1) the individual size of participating
countries,

(ii)  the type of intergration pursued; aud
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In the alternative and without prejudice
to the above, the attitude of TNCs towards
regional economic intergration has also been

said to depend upon the following major i'actor*s:d5

(i) Parallel Investments;
(ii) The Effect on Local Political Forces; and

(iii) Sectoral Factors.

It is submitted that the two classifications
on the attitude of TNCs towards regional economic
intergration mean almost one and the same thing.

It is Jjust a cquestion of wording. We shall now
proceed to look at the last classification in the

Same ordere.

(1) Parallel Investments

Where TNCs have parallel investments in
other neighbouring countries in the region they
are less willing to look favourably upon regional
economic intergration. The reason being that,
partly they do not intend to jeopardize their
existing diffused investments and partly it also
arises from the fact that where scale economies
in production are important, their existing diffused,
parallel investments probably make it difficult

for them to realise the same scale economies as
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new entrsnts into the region who would be able
to rationalize their investment from the outset,
thus being better equipped to take advantage of

these economies of scale.

The case in point is the Andean Pact's
automobile industry - where Chrysler a company
with parallel investments in a number of the
region's individual member states was opposed to

the regional intergration scheme.

Conversely new entrants to a region are
likely to act positively to the imposition of a
common markete This was well illustrated by the
behaviour of two new TNCs in the Andean Pact
region - Atlas Copco and Volvo. The two companies
took advantage of the common market to introduce

a rationalised production structuree.

Tn the case of SADCC where almost all members
deal with the same TNCs, a negative attitude against
SADCC is inevitablee. Because THNCs know very.well
that if SADCC comes up with a common policy towards
them, it will be easier for SADCC to dictate

terms for them. ‘'his is well manifested in the
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present THNCs anti-SADCC attitude even prior to

a SADCC-joint approach towards them (TNCs).

(ii) The Effect on Local Political Forces

he TNCs do not operate in a political
vacuume It is part of their policy and strategy
to take into account the local nolitical factors.
Because some political factors may be a hindrance
to their operations and as such the TNCs' reaction
is bound to be hostile. Once again a case in
point is Latin America. Two factors are worth
noting in this case. ‘'he first one relates to
the extent to which governments - attempt to
control the activities of local and foreign invest-
ment on a wide front. Secondly local indigeneous
business interests sometimes see regional inter-
gration schemes as a threat to their essentially

local and foreign contracts and expertise.

In the case of the Andean Pact, the two
situations did actually hapren. As a result a
co-ordinated opposition from both local and
foreign capital was made possible through various
agencies, including a Washington based business

pressure-group, the Council for the Americas.
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Looking at SADCC vis~a-vis the role of
TNCs under this aspect, it would appear SADCC
is seen as a threat by both TNCs and South
Africa in particular and the imperialist camp
in gencral. The political and investment climate
was more condusive to TNCs, South Africa and her
imperialist allies prior to the formation of SADCC.
Because though individual countries have enacted
"investment codes" or other legislation on the
control of TNCs as well as policies towards them,
these zlone do not affect the operations and
interests of TNCs. DMost of the national "investment
codes" are what can be named as 'investor protec-—
tion codes' - rather than 'investment codes' per as
se let clone 'investor control codes'. They put
more emphasis on the protection and inducement of
foreizn investment at the expense of control, thereby
creating a war of incentives among: SADCC member
states. This state of affairs enzbles TNCs to use
their policy of divide and rule and thereby creating
unreasonable competition for foreign aid and
foreign investment at the expense of national and

regional development objectives.
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SADCC's present set up though not directly

concerned with the control of TNCs, is viewed

by them as a stepping stone to control the activities

of local and foreirn investment on a wide front.
'he increase in trade between local indigeneous
business interests and South Africa against
SADCC's objectives, should be viewed as a mani1fes-
tation of the former's opposition to S4DCC. They
consider SADCC as a threat to their essentially

local and foreign contacts and experties.

Another aspect worth noting 1s that, SADCC
is both an economic and political union. It was
born out of politics and as such would like to
see an independent and democratic South Africae
This is a threat to TINCs especially those based
in South Africa, who know very well that, South
Africa's independence will be synonymous to the
end of their exploitation in the sub-region.

This is why some of the TNCs have become part and
parcel of the so called South African policy of
'total strategy'e. However, those who foresee the
inevitable collapse of the apartheid system, have
already started, pressuring the South African
gsovernment to hold talks with the black majority

with a view to bring about the end to apartheid.
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Some have even gone to the extent of seeking
audience with the ANC of South Africa or leaving
South Africa for example, Barclays Bank and
Anglo=-American Corporation ILitd to mention but a
a few.

All these are TNCs attempts to win over the
symphathy of the black majority and thereby
creating a fertile ground for fundamental conces-
sions for the protection of their interests in

an independent and democratic South Africa.

(iii) Sectoral Factors

1t must be pointed out that, there are a
variety of sector-specific factors which affect
the economies of location and as a result determine

the attitude of TNCs to regional integration. 'lhe

major ones are as follows:

Transport - to - value ratio = where this
is high, the effect of regional integration is
slight - and TNCs will probably remain relatively
indifferent.

The second factor is where the enterprise's
final output has either a poor shelf-life (for
exomple bread) or is specific to individual markets

(for example some food products)a
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Producers in this category, like their
counterparts in the first category of enterprises
are relatively indifferent to the onset of a

common markete

Thirdly, is the fact that, in some situations,
there are inherent economies of scale, especially
in the processing industries and in those discrets -
product sectors characterised by a significant
variation in the final producte. In these situations
there is an inherent logic to rationalize production
and the attitude of individual TNCs or firms to
economic intergration will reflect whether they have
prior investments in the region. If they have then

the attitude will be negativee.

In 211 the above situations, it would appear
TNCs are opposed to any form of regional intergration

schemes which will culminate in a common market.

In the case of SADCC, individual TNCs as
influenced by various sectoral factors will act

accordincly to protect their interests.

What we have seen is a general reaction of
TNCs towards regional economic intergration. Let

us now briefly look at the reaction of TNCs after
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the formation of SADCC, which will not be very
much different from the general attitude of TNCs

towards regional intergration discussed above.

Ce? The Role of TNCs after the Formation of SADCC

It must be stated from the outset that,
initially SADCC dealt only with governments and
international orgenisations or agencies. A4S a
result no SADCC policy was formulated to deal with

TNCs in the sub-region up to nowe.

'he role of TNCs in SADCC is both positive
and negative. However the positive role is rather
overshadowed by the TNCs' negative role. Most TNCs
operating in SADCC w are still South African based
and as a result are part and parcel of the so called
South African Policy of "total strategy" against
SADCCe In addition, some prominent TNCs representa-
tives i1n the sub-region have stated that, private
investors (TNCs) should not be expected to subscribe
to some kind of BADCC political goals. ‘'his shows
that they were not happy with the formration of SADCC.
This was succintly put by Wilfred Turner, director

of the Southern Africen Association, which represent
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British firms active in both SADCC and South Africa

when he said:

"Private investors should have no

political concerns, and should not

be expected to subscribe to some,,,

kind of SADCC political goals'.
He was further quoted as saying:

"Tf increasing trade with South

Africa means people in the region

are getting better off, than what

the hell". 25

Wilfred Turner further argued that South Africa
was a useful base for breaking into SADCC and that
this should be acceptede. 26 He reiterated his argu-
ment by sayine that British firms have offices and
technicians already in South Africa and that invest-
ment is not just money but also men and equipment.
He also questioned why SADCC states did not want to
use the firms in South Africa. The same point was also
made by West Germeny, U.S.A. and Britain when they told
Mozambicue that new investment would be made only
through South Africen affilliates, and not directly
and that they were supporting the non-aggression
security pact between Mozambique and racist South

Africa known as the Nkomati Accord as a means of

encouraging this. This was denounced by President
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Nyerere as bleckmail in support of apartheid

South Africa at the Gaberone Summit in July 1984,

In addition, in an answer to Wilfred Turner's
argument, the Chairman of the SADCC Standing Com-
mittee of Officials, Lebang lMpotokwane closed the
Commonwealth Institute Seminar on SADCC by decla-
ring that SADCC member states did not accept their
region and their states to be seen as appendenges
of South African enterprises, agencies or countries
which seek to relate them in that way and therefore

could not be seen by SADCC to be co-operating.

In another development, Anglo-America's Execu-

tive Director, Etherdge, D.A., advised SADCC to:

"Subjugate its hostility towards
South Africa to the crying needs 29
of the states of Southern Africa”.

Recently, Daimler-Benz AC, West Germany's biggest
industrial group, has rejected demands from small
shareholders to disinvest from South Africa, saying
boycotts would harm rather than help South African

blacks.88 Deimler-Benza AG also operates in some

SADCC member states.
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From the above, one could clearly see that
private investors (TNCs) in the sub-region and those
in South Africa are not happy with the creation of
SADCC and as a result have wholeheartedly accented
South Africa's policy of "total strategy" against
SADCCe THNotwithstending the above proposals and
views by anti-CADCC advocates, the founding fathers
of SADCC have refused to accept South Africa, because
of her apartheid policy. This was well put by

President INyerere when he seaid:

"Although we fully recognise the short
term economic advantages which could
be gained by co-operating with 1t,
apartheid South Africa has been delibe-
rately excluded from SADCC". 29

Some leaders have gone to the extent of
staging that, investors have to recognize and sub-

scribe to the political content of SADCC, as

Basil Mrambe stated when he said:

"Tt 1s thus of utmost importance for
potential investors to recognize
political content of SADCC in order
to avoid future mistakes and disa-

ppointments”.
In another development, lMozambique's Foreign

Mminister, Joaquim Chissano recognized the faect that,

SADCC states have accepted that Western governments
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were wnot willing to support either sanctions
or disinvestments. As a result he seid that
SADCC states were now asking two things and

these were:

"le that new investment be made in
SADCC states and not in South
Africa; and

e that industrial and commercial
investments into SADCC cannot be
allowed to enter through the back
door of thg Republic of South
Africa". 2

He also said that, SADCC wanted industries, but

no brenches or subsidiaries of South African firms.

Notwithstanding the above recognition of
the problem of foreign private investment by SADCC
member states, especially the problem of TNCs based
in South Africa as well as Western Countries and
the U.S.A.'s support for South Africa's threat
against SADCC, these countries had not until 1983
decided to deal directly with TNCs, let alone formu-
lating a common approach towards them. This could
be derived from the words of SADCC's late Executive

Secretary Arthur Blumeris when he said:

",..e But I should mention; with
regard to industry and I have

talked to several of the donors on
this — what we haven't discussed
yet. We didn't invite private banks
and industrialists from the private

32
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sector #@broad. So foreign private
investment was not represented to
the extent which the requirements
in the industrial sector demand.
They should have been present. But
it has underlined the necessity, and
hopefully it will be possible for
us to organize a meeting with foreign
private investors in 1983, to look a
little closer at other aspects of the 33
industrial development of the region'.
Unfortunately, the above promise or sugges—
tion by the late Arthur Blumeris never materialised
until early 1984. It became clear to all SADCC
members that the private sector would have to be
involved. Their main argument was that, it was
after all, TIiCs that were actually carrying out the
various SADCC projects and at the same time doing
consultancy studies. They further agreed that, it
was TNCs that would provide industrial, energy and
telecommunications technology and that TNCs are a
source of foreign exchange, both through investment

and suppliers' credits.

Their recognition of the role of TNCs in
SADCC, culminated in a special meeting in Harare
in January 1984 aimed mainly at the private investors.
In another development, Lebang Mpotokwane, Chairman

of the SADCC Standing Committee of Officials, admitted




- 63 =

in Tondon in July 1984 the role played by the

private sector in SADCC when he said:

"eses We and private sector enterprise

with whom we have common interests in

specific sectors and clearly still

feeling our way, but we are getting to

know each other and having more regular

contacts". 34

This recognition of the role of the TNCs
by SADCC member states is worth noting, especially
that 2ll the nine members face almost the same
TNCs, for example, Anglo-American, Lonrho, Standard
Bank, Barclays Bank, Rio Tinto Zinc, Tate and Iyle,
BATA, AMAX, SEELL, B.P to mention but a few.
Recently at the Seventh Annual Summit Conference 1in
1985, 1t was revealed that the funding of SADCC
projects would probably be opened to TNCs. SADCC
hopes to handle the private sector in the same way.
That is co-ordinating at the central level but

retaining local control. Now the question is, is it

possible? One admits that, the ability of SADCC

states to control manipulation, emanating from govern-
9

mental aid has been reasonably good to date, however

as the network becomes more complex and comprehensive

with private investment, the prospects of control

are reduced.



Some of the potential problems are that
there 1s no uniform investment code, no common
policy on TICs, no common marketing policy, etc.,
each country has its own policy and 1ts own law.
The solution to these problems forms the theme
of this thesis, whose main aim is to suggest some
common strategy options for SADCC in dealing with

TNCse

2e4 SADCC - An Assessment

Let us briefly examine SADCC's objectives.
The first objective emphasises the need by SADCC
states to achieve eccnomic independence. It is
interesting to note that, 1t puts more emphasis
on reducing dependence on South Africa, instead
of putting emphasic on international monopoly capital.
What if South Africa becomes independent and there-
fore part of SADCC? This objective is aimed at
shifting dependence from South Africa to other
sourcese

It is argued that to achieve economic indepen-
dence, S5iDCC needs to fight international monopoly
capital of which South Africa is a part, and not

necessarily the South African economye.
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The second objective on equitable regional
intergration is a good idea. However, one would
have expected that an objective that looks at
equality has to emphasise the need of equitable
distribution of wealth so procduced within the

sub-region as a whole.

Coming to the third objective it would
appear it simply emphasises the extension of
interests from narrow nationalism to regionalism
if the co-operation is to bring desired economic
benefits.

The last objective demonstrates the need for
SADCC (states) to get foreign assistance. This
is one of the aspects which provoked the author
into writing this thesis. Because, the basic
problem is, notwithstanding their various and
ideological convictions, SiDCC states tend to
cooperate with opposing foreign poﬁers as well as
foreign financisl institutions, especizlly the TNCs.
Some see the role of TNCs as positive some do note
For example the BIS states encoufage co-operation
with South Africa as well as other foreign private
investors, whereas Tenzania, until recently was

largely opposed to foreign private investment.
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It is also true to say that in most SADCC states
there are businessmen and bureaucrats who are
happy to dezal with South Africa and even encourage
such linkse. It would appear a joint action

geinst TNCs, which is inevitable if SADCC is to
succeed may face some reservations on the part

of some SADCC members as well as potential foreign

private investorse

One hopes that, SADCC member states realize
that SADCC is seen as a threat by South Africa
and her Western Allies. This is manifested in
South Africa's continuing pressure on SADCC.
This is seen in the backing of rebel movements
such as UNITA in the Peoples Reputlic of Angola,
MR in Mozambique, Super-ZAPU in Zimbabwe, remnants
of the late South African trained rebel Adamson
Mushala in Zambia and LLA in the then Lesotho of
Jonathene. In so doing South Africa has succeeded
in signing non-agsression pacts with some SADCC
states, such as Mozambicue, Swaziland, Lesotho and
recently an informal accord with Botswana was made.
In addition South Africa continues to use military,

economic and trade power as her weapon. For example
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her owmership and/or control of retail chains,
mines, shipping and forwarding agencies and
manufacturing firms consistently battle against
SADCC's objectives. The economic blockade of
Lesotho followed by the coup and the recent
selective sanctions against Botswana 55 Zimbabwe
and Zambia are vivid examples of trade used as

a weapon by South Africa against her neighbours

to make S4DCC unworkable. 56

The support of her Western Allies, especially
UeKe, IReGe and U.S.A. is manifested in the fact
that these countries do not invest heavily in
SADCC and that their aid to SADCC is in most cases
bilateral., It is interesting to note that, the most
positive response to SADCC's objectives has come
from states with fewer investment in South Africa.
Thece are the Nordic countries, India, Italy and
Francee In other words, less investment has come
from U.X. IRGe. and the U.S.A. which have most
investment in South Africa. Why? ‘Yhe answer 1S
self-evident, as we have already seen in this
thesis that the dominant economic position that South
Africa occuvpies in the sub-region have been an

historical strategy by these countries - through




their THCs to maximize profit malking in the sub-
region. ©South Africa is therefore a strategic
outpost of international monopoly cepital and
SADCC's objectives are ageinst this and as such
a threat to the imperialist interests in the sub-
region.

This being the position therefore, SADCC
minus a common policy on foreign private invest-
ment code, would be looked at by many SADCC
symphathizers as a "Management Committee" of the
TNCs. ‘''his is mainly so, because SADCC states
do not own and control the major means of produc-
tion, such that resl economic power rests outside
the sub-region. It is beyond doubt that some SADCC
member states are indirectly supporting or finencing
South Africa. For example, the BIS states through
the Southern African Customs Union give South African
firms improved access to the EEC, since the Lome
Convention gives preferential access to EEC markets
for products such as beef and suzare What we are
saying 1s that membership of SADCC states in different
orgenisations - affect in particular their external

relations especially with the donors and other
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foreign investors. For example before Mozambique
and the Peoples Republic of Angola beceome members
of the Lome Convention, there were problems of
SADCC project funding trom the BEC. It is also
true to say that BLS countries especially Lesotho
and Swaziland are members of the South African
dominated Rand Monetary Area. It is also beyond
doubt that, these countries perceived economic
benefits in these links and are unlikely to
'disengage' without, compensatory arrangements.
However, SADCC should seriously consider the improve-
ment of the unique and precarious position occupied
by the BLS countries in the sub-region as being

strategic to its success in the long run.

The structural imbalances which evolve partly
from different natural endorments and partly because
of particular colonial volicies, is a2lso one of the
major impediments to SADCC's success. 4 case in
point is Zimbabwe -~ like Kenya in the EZiC's case,
is likely to become the hub of commerce and industry
for much of the SADCC sub-region. Such a situation
should be strictly avoided. This could be done

through the balancing of the concern for inter
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and intra-distribution of economic activity against

the need for rapid overall industrialization.

While one accents and recognises the vulne-
rable and precarious position occupied by some
SADCC states, especially the BIS states, it would
appear some countries such as Malawi, Swaziland and
Mozambique are less willing to delink with South
Africa. In the case of Malawi, it continues to have
diplomatic relations with South Africa even after the
formation of SADCC. Swaziland on the other hand 1is
extending its railway system to South Africen parts
against SATCC obJjectives. Swaziland's move has
culminated in the opening of a Joint Swaziland-South
African 120 km. rail link on the 15th February 1986
by ministers from both countriese. 57 Almost all of
Swaziland's imports and exports according to a joint
ministerial statement, from now onwards must travel
throush South Africa. In addition South African
Foreign Minister Roelof 'Pik' Botha in 1986 inaugurated
South Africen trade mission in lMbabane, Swaziland; 58
Turthermore in a joint statement issued after the
talks between lMaputo and Pretoria, the two countries

reaffirmed their desire to maintain the Nkomati Accord
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‘rersional development must be designed and
implemented by Southern Africans', EEC assis-
tance has not always escaped and structures

of critics quick to detect neo-colonialism in

any collaborative endeavours between Europe and
Africa. ad Zven less ideologically motivated
observers have sometimes viewed the EIC's intimate
involvement in SADCC affairs with considerable
mystification and some suspicion. It is less clear
why the ZEC most - deeply involved economically 1n
South Africz is so anxious to promote economic

liberation of neighbouring black states.

Surprisingly enough, whatever doubts there
may be concerning EEC and other Western countries,
and U.Sl.A.'s motives, they do not appear to be
shared by SiDCC governments. This manifests itself
in that, far from seeking to challenge the heavy
dependence on ErC assistance - and other Western
governments, including the U.S.A., all are eager
to attract even larger flows of aid investment funds.42
Even the Peoples Republic of Angola and lMozambigue,
which initially backed at accepting the 'Berlin Clause'

43

have become full time members of the Lome Convention.
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In the alternative and without prejudice
to the above analysis, one would argue on the
other hand that, SADCC's objectives are not only
aimed at shifting dependence from South Africa
to other sources as argued earlier on in this
thesis. This could be derived from SADCC's first

objective which emphasised the reduction of economic

dependence, particularly but not only on the Republic

of South Africa. The same argument could also be

derived from the words of President Nyerere when he

said:

M eee OUT purposes are not simply
greater independence from South Africae.
If South Africa's apartheid rule ended
tomorrow, there would still be need for
the states of Southern Africa to co-
operate, to co-ordinate their trans-
port systems, to fight foot and mouth
disease together, to rationalize their
industrial developmeNteeesssas" &4

President Kzunda on the other hand expressed

gimilar sentiments when he said:

"Some people have tended to think that

we are forming this economic grouping
purely to face South Africa. In our

view this regional grouping is being
established despite and not merely
because of South Africa and her concept
of a regional constellation of stateSes.
Our task is to link up our economies

in order to strengthen ourselves. Of
course, this is important in the strategy
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for self-defence against possible
attempts by South Africa to under-
mine the independence of various
countries in the region'".

le continued:
"The economic success of the countries
represented .ee.e will have an epoch
making impact within South Africa and
will certainly deal mortsl blow to the
policy of apartheid. Our success is
important to the people of South Africa

and, therefore, to the liberation of
the entire continent".

All the above mentioned sentiments expressed
by the founding fathers of SADCC put it clearly
that, SADCC has both short and long term objectives.
SADCC is on the whole therefore against all forms
of exploitation and dependence especially those
caused by world imperialism. It would appear SADCC
as an economic entity in its own way, will not end
with the independence and dismantling of apartheid
in South Africa as stated in the preceeding discus-
sion or as some scholars on SADCC might think. Late
President Samora Machel has put it succintly when
he said:

"eeese We must be humble in our immediate

objectives and ambitious in our long-term
objectives eceeees" 46
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The reduction of dependence on South Africa should
therefore be considered as a short term objective

and not an end in itself.

We contend that, the reason SADCC has not
as yet addressed itself seriously on the problem
of TNCs is not that it is not within its competence,
but rather a question of priority sector responsi-
bility approach adopted by SADCC. However as we
shall see later, it is submitted that it is high
time that SADCC member states consider a common
approach in the control protection and encouragement
of TNCs as one of their priority sectors especially
that all SADCC member states face almost the same
TNCse. This is with a view to avoid a 'war of
incentives', or competition for aid among the SADCC
member states. These two aspects if left unabated,
will continue to assist the operation of the classical
TNCs policy of divide and rule among the SADCC member
statess One is therefore of the view that legal
planning might assist to pull together a minimal
uniform policy on this to avoid reliance on the
almost miraculous tendency of SADCC member states to
work together and avoid competition for aid and

foreign private investment.



TASTI CWE: Transnational Corporste Domination of commarding heichts of South
Africa's neighbours in 1974 (prior to the literation of Portuguese
colonies)e The Table excludes Tanzania because it does not share

borders with South Africae.
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Commanding Heights Nariibia Botswana L. Lesotho Swaziland Zimbabwe
Banks Barclays Barclays Barclays Barclays Barclays, Stande
Standard Standard Standard Standard National Grindle
French Bank Neelsual ( 70%)
Basic Industries Uranium Diamonds Iron and Iron and Steel:
MaJor milnes Rio0 Tinto De Beers Inglo British Steel
Zinc American (33%)
Copper Copper-nickel Asbestos Coal, Copper,
Anclo- Ang lo~American Turner , Nickel, lron:
American AMAY (govern-— Babrock, inglo-American
AMAX, New ment 15% share) Newell. Chrome:
Moni, Fal=- Union Carbide,
conbridge Rio Tinto
Zinc
Phosphate:
AICT
Major Estates/ (Primarily Lonrho, Ionrho: BATA;
Inglo-Industry settler Tate and Lyle] Tate and ILyle;
farms) Del Monte Anrlo-Americang
Nestles Brooke Bond-
HLWM..UHW.
Foreirn and Inter- 411 imports and exports handled by South African and Trans- A1l imports/
nal Jholesale Trade national firms within the Zouth African Customs Union exports go throt
south Africa,
Mozambicue.
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Malawi

Zambia

Angola

Mozambique

Barcleys and Standard own
49% and manage Commercial
bank; government owns

51%

Barcleys, Standard,
National Grindlays
conduct 80-90%

of bank business

Barclays, Standard
and Anglo-American
held shares in Banco
Standard Totla.
Allianca (a Portu-

Standard and Anglo-
American held shares

in Banco Standard Totla
Mozambigque (a Portuguess
bank)

) . guese bank)
None Copper: Oil: None
Anclo-American, Gulf 0il, Texaco
AMAX (In partner-
ship with govern- Diamonds:
ment, 51% De Beers and
Portuguese.
Iron Ore:
Krupt
Lonrho Tate and Lyle Anglo-American

(in partnership with
government)

26% of imports from
South Africa, unknown
% fromn Limbabwe

CBC (UK 49%; Zambia
government 51%; ZOK
(formerly South
African taken by
government 100%

Portuguese interests
handled imports;
transnational mines
agricultural busi-
ness handled nmuch
of exports

Portuguese interests
handled trade, with
growing South African
and transnational invol
ment

Source:

7%%/80/45/cc.

Seidman, Towards Intergrated Regional DD. 7.8, “Development in Southern Africa’
See also reference le.
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TABLL TYWO

Capacity for Refining retroleum Products in
Southern AZrica, 1976.

Angola Mozambique Tanzania Jambia  S. Africa
escsccccsssasssesesil Thousand metricC tONS eeecescscocaceen

Licuidified

Petroleunm

gase. 7 7 S 9 59
Moto Spirit b1 80 117 180 54 504
Kerosene 18 20 26 20 403
Met Fuel 56 7 44 40 283
Distillated

fuel oils 190 100 193 550 44,526
Residual

fuel oils 3.2 200 358 200 %4187
Bitumen 5 25 - 5 319
Paraffin

wax - - - - 290
TOTAL 664 439 4L 799 12,771

% of regional ‘
total 449 240% 449% S 3% 824 3%

Crude

petroleun

reserves

production 4 4oL

Source: United ilations Statistical Yearbook, 1979.
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