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To S.M. Otieno who died when I was abroad,

“Though wise men at their end know dark is right,
Because their words had forked no lighting they
Do not go gentle into that good night.

Good men, the last wave by, crying how bright
Their frail deeds might have danced in a green bay,
Rage, rage against the dying of the light.

And you ... there on the sad height,

Curse, bless [us] now with your fierce tears, I pray.
Do not go gentle into that good night.

Rage, rage against the dying of the light?

(Dylan Thomas)
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ABSTRACT

This essay is faithful to its title: it is a
comparative study of trade in the EAC and the PTA. It
examines trade in the EAC and the PTA along the 1ine$of33
historical evolution; in the context of the legal frame-
works for trade provided in the respective Treaties
themselves; and ends with an estimation of the prospects
of success of the PTA in the light of the failure of the
defunct EAC. That statement of the study's preoccupation
also coincides with the layout of the chapters. The
approach to the study is analytical (not merely descrip-
tive). The argument of the essay is that the PTA has
distinct prospects of success principally because it

attempts to reorient the patterns of trade towards the
region itself.



Chapter 1

THE BACKGROUND TO THE EAST AFRICAN COMMUNITY
(EAC) AND THE PREFERENTIAL TRADE AREA FOR
EASTERN AND SOUTHERN AFRICAN STATES (PTA)

INTRODUCTION

This chapter traces the historical evolution of the
EAC and the PTA respectively. As this is done, an attempt
is made to restrict the discussion to the issues that have
a bearing on trade.

In Section A, we trace the origins of the EAC to the
customs union of the twenties when the seeds of the much
contentious industrial imbalance were sown. We also examine
the failure of the federal idea. The many reactions against
cooperation are a major motif in the discussion. Then we
look at the relatively successful East African High Commission
when cooperation in so many areas in East Africa was either
initiated or consolidated. The section also discusses the
provisions of the Riasman Commission and the Kampala Agree-
ment which were both attempts to bring about harmony in trade
in East Africa in their different ways. The Section edns
with the situation in 1967 illustrating the attitudes the
signatories of the EAC Treaty brought to bear upon cooperation
at the time. The whole impact of the Section should be to
reveal the immense potentialities for co-operation open to
East Africa in 1967 in view of the strong structures of coo-
peration built over time but, as against this, to show the
divisive forces that had a always been in opeation through-
out East African history.

In Section B we trace the origins of the PTA, its
objectives, the potentials, and, the negotiational problems
of the PTA Treaty before signature in 1981.
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Origins of the EAC

1. The customs union

The origin of the common market in East Africa
is to be found in the period of the scramble for Africa.
From the Berlin and Brussels Conferences of 1885 and '~
1890 respectively, there emerged the Congo Basin trea-
ties. These were designed to impose a rudimentary
customs union in the regions which were later to become
Kenya, Uganda and German East Africa (Tanganyika). In
the 1885 General Act of the Berlin Conference if} was
provided that, 'the trade of all nations shall enjoy
complete freedom [in the] Indian Ocean from 5 degrees
of North latitude to the mouth of the Zambezi in the
Southl1
administered the three regions of East Africa, they

Accordingly, when Great Britain and Germany

co-operated closely in trade policies and maintained
customs duties at similar or nearly similar levels.
This policy was of course pursued when Tanganyika was
passed on to Great Britain after the war as the new
mandatory so that even as late as 1957, the Colonial
Secretary was able to assure the British Parliament
that, 'the rates of customs duties are, with very few
exceptions, the same in all three territories!2

Britain nudged Kenya into sturctural union from
these earliest times. 1In 1902 the East African Court
of Appeal was founded; in 1911 Kenya and Uganda were
linked together by a postal union; and finally in 1917,
a customs and tariff union was formed between the two
countries.

Very soon, Uganda started to resent the customs
union and advanced the following arguments to prove her
case. First, Kenyan settlers had managed to impose a
protective tariff on butter, ghee, ham, sugar and wheat.




Since Uganda could not produce these goods, she was
paying more than she would otherwise have had to pay if
she was to import the goods from outside of the customs
union. Second, by buying duty free goods from Kenya,
Uganda was losing customs duty on commodities previously
imported from outside East Africa. Third, the Kenya
settlers had lowered railway rates for exports and raised
them for imports to suit their own interests. Thus land-
locked Uganda was paying a great deal in railway rates,
which money was unfairly treated as revenue for Kenya
Treasury. Kenya, in her turn, did not use the railway
all that much, preferring the faster road transport
between Mombasa and Nairobi. Fourth, the customs union
was essentially uni-directional: Uganda had very little
to sell to Kenya while Kenya could sell a wide range of
products to Uganda. Inspite of these arguments, however,
Kenya's advantages prevailed as the Kenyan settler had
become considerably influential.

After the first World War, Tanganyika passed to
Great Britain by mandate between the latter and the
League of Nations. The development of a customs and
tariff union between Tanganyika and Kenya-Uganda as well
as other measures on integration undertaken in subsequent
years were all subject to the terms of the Mandate Agree-
ment and the Trusteeship Agreement which was entered into
later. Article 10 of the Mandate Agreement and the Trustee-
ship Agreement authorized the Mandatory to constitute the
territory (Tanganyika) into a 'customs, fiscal, or admini-
strative union or federation with the adjacent territories
under its sovereignty and control, and to establish common
services between such territories and Tanganyika....‘3
By 1927, Tanganyika was fully integrated into the customs
union when duty-free transfer of goods among the three
territories was agrred. There were other measures towards
integration other than the customs union. In 1920, the
East African Currency Board assumed control over issuance

1




of East African money; in 1925, an East African Office

for Trade and Information was opened in London by the
Governments of Kenva, Uganda, Tanganyika, Zanzibar, Nyasa-
land and Northern Rhodesia whose interests were represented
by a Trade Commissioner; and, in 1933, the postal services

between Kenya-Uganda and Tanganyika were amalgamated.

Even since the 1927 customs agreemnents between the
three territories came into force, there was controversy
as to the mutuality of benefits -+ cruing from the agree-
ments. The colonial governwent of Tanganyika in its report
on the =2ffects of the customs union prepared at the request
of the Permanent Mandate: Commission said that definite
advantages had accrued to the whole region as a result of

the custors unton. Tie renort went on Lo say:

'"Without tne protected market in Kenya and
Uganda provided under the agroements, not
only could there be little expansion in the
Tangany1ka production of rice, ghee, etc. but
even the disposal of existing produce would
be very difficult [andl further, the absence
of a customs barrier enables producers in
Tanganyika to avail themselves of articles

of manufacturing process2s which were avai-
lable 1n Kenva intended for export overseas!

As opposed to that report is the Armitage-Smith
report alsc prepared in 1932 on the movement of commodi-
ties between the territories. The reporter found that
Tanganyika was importing far more from her neighbours than
she was selling to them and that she was paying prices
well avbove tue world market prices for local imports
because oi protective tariffs. Thus,

'The conclusion to which this argument leads

[the report stated] is clearly that Tanganyika
should take steps forthwith to levy customs import
duty at the same rate on foodstuffs imported




from Keny« and Uganda as those chargeable
on foodstuffs imported from foreign parts,
and should cease to deplete her revenues
and impoverish her citizens by protecting
the products of her neighbours!5

The Armitage-Smith report written, incidentally,
only five years after Tanganyika had entered the customs
union seens to be an expression of an incipient mood of
indignation that was to tarnish the relationship of the
East African States right down to the break-up of the
EAC. It is important to note that the report did not
indicate how, as Thomas Franck® has correctly observed,
the depleted purses of impoverished Tanganyika citizens
would be fattened by raising tariffs on Kenya and Uganda
products ratiher than lowering tariffs on the same products
coming from external sources. But the indignation arose
from a genuine grievance that Kenya, having made a head-
start in economic and administrative structures, was
relatively petter-off than her neighbours in the disbur-
sement of industry. What seems to be ignored by Kenya's
critics, however, is that industry was attracted there
in the first place by the accidents of geographical
location, attractions of landscape and climate, as by the
benefits oif tariff, and, most important of all, by the
existence ¢f a colonial polity within which the cheapest
labour was available. It is not without significance in
this latter respect that the Kenyan African suffered the
lowest per capita income at dawn of independence amongst

the Bast Airican black communities.

In faci the grumbling that was in the air was
occasioned by a deeper malaise in the society than either
tariffs and industrial imbalance could boast of. This
malalise seems to have been that even as structures of
Co-operation were being erected, there were deep divisions

in the heart of the society created as well which brought




forth multiple layers of alienation.  These surfaced

invariably within the context of the establishment of
a federation (or schemes towards closer union), and

yet, the federation, if imaginatively nurtured, would
have provided the most ideal environment within which
the common market could thrive. It would have managed
to do this by encouraging allegiances larger than the

national and ethnic.

The East African federation

In the middle twenties there were discussions
taking place for the establishment of an East African
federation. But when the Ormsby-Gore Commission toured
the Eastern and Central African British dependencies,
it noted tuat there were strong obhjections to close
political union although there was also a consensus
of opinion *o the effect that the three territories of
Bast Africs could benefit greatly from continuing and
regular cuntact and from the common administration of
certain scrvices. The Ormsby-Gore Commission reported
in 1525 recommending the holding of regular co-ordinating
conferences of the Governors of the 6 British East and
Central Af:ican dependencies as well as the heads of
technical scrvices. The first such meeting was held in
Nairobi in 1926, a precursoli of many such annual meetings.
It is a sign of the mood of the times that federation
could not, 1n view of the divisions anticipated, even
find & plsce in the agenda, although Sir Edward Grigg,
who had been appointed to the governorship of Kenya to
prepare & plan for closer union chose the public banquent
for visiting Governors to ingeniously put across Kenya's
case for the federal capital: 'Kenva is the home of
White settlement [he said] and Kenya is the colony in
whiclh: public opinion has reached 2 larger right to ex-

press itself - that is the basis of our claim'7.




The Governors' Conference was a purely advisory
body discusssing such matters as customs, tariffs, railway
rates and scientific research activities. It had a
permanent secretariat through which it directed the work
of the E.A Metereological Service, the Statistical De-
partment and kept in touch with the work going on in
neighbouring countries in the fields of research, legal
procedure, railway development etc. Although in some
quarters the Governors' Conference was viewed as a
'*futile body' it served as a coordinating centre for
activities with an East African bias untainted by Politi-
cal federation. And fﬁr the same reason, it served as
the nucleus around which the East African High Commission
was later to be formed.

If the Governors' Conference of 1926 was handled
in a discreetly apolitical manner so as not to provoke
the tensions of East Africa, this was not to be true also
of the Hilton Young Commission of 1929 which, in catching
the bull by the horns, as it were, brought out the schisms
of the East African society to the open. That Commission
was the work of two men: L.S. Amery the Colonial Secretary
who had shown a long-standing interest in the East African
federation and Sir Edward Grigg, the Kenyan Governor,
a self-appointed champion of White civilization in East
Africa.

The Commission was set up to report on the possi-
bilities of closer union among the East and Central African
territories. It was advised to speak of the implications
of establishing a federal council but it was also reminded,
‘it will be a fatal error if any decisive step is taken
before we have satisfied ourselves that such a step will
be geceived with goodwill by those whose co-operation will
be necessary for its success'¥ The report recommended a
3-stage evolution toward a strong executive system of

administration for common services under a Governor




General. At the third stage there would be established
a central legislature which would excercise powers taken
from the territorial government including independent
fiscal jurisdiction.

The reactions which the recommendations of the
Commission engendered are a good reflection of the lack
of a pan-East African consciousness we talked about.
The Kenyan settler, a terribly paranoic community,
oblivious of the fact the report came very close to
recommending a federation, attacked it. Sir Edward
Grigg himself, angered by the loss of power which the
scheme implied, uncritically expressed reservations
about, '... cooperation if the Constitution of the
colony were suddenly made subordinate by a coup d'etat
to a local autocrat [the governor general] without
constitutional advisers or any apparent limitations
but the higher authority or the Secretary of State!9
The Kabaka of Buganda, in his turn, believing there was
a design to subject his kingdom to the disabilities
suffered by the black people of Kenya, wrote to the
colonial Secretary expressing 'great anxiety!10 Sir
Donald Cameron, the Governor of Tanganyika, attacked
the Tanganyika White settler for conniving against the
black man 'in secrecy and behind a veil of mystery [in
an) atmosphere of intrigue!ll Even the Government of
Imperial India12 entered a plea, speaking, ostensibly,
in defence of the rights the Indian minority of Tanga-
nyika had under the Mandatory system (as opposed to their
equal numbers in the Kenya colony) and thereby managed to
set apart the Tanganyikan Indian from his Kenyan brethen.

The Africans of Kenya also attacked the report.

The uncoordinated reactions were a dramatic illu-
stration of the levels of alienation in the East African
Society. Rosberg and Segal have recorded an extremely
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Governors' Conference had no permanent constitutional
basis for the operation of common services, no effective
means of securing the backing of public opinion for them,
not any method of enacting common legislation save through
the cumbersome procedure of passing bills through the
three legislatures.

Consequently, on December 12, 1945, the British
Government issued a White paper15 making proposals for
the future management of the inter-territorial services
in BEast Africa. The new proposals provided for the
creation by Order-in-Council of a permanent executive
authority, the East African High Commission, assisted
by inter-territorial advisory boards and advised by a
Central Legislative Assembly. The High Commission would
administer certain specified common services on an all-
East African basis. The British Government made it
clear that these proposals did not involve closer poli-

tical union or any fusion of the East African governments.

The High Commission came into being on 1lst January,
1948, and continued in existence until 9th December, 1961,
when Tanganyika became independent. It is during its
days that the railway systems were finally amalgamated
in 1948, the East African Airways Corporation was firmly
established as a competitive statutory body and the Posts
and Telecommunications administration was made an indepen-
dent undertaking. It was also at this time that an
Industrial Licensing Council was formed. The work
intended for it was the achievement of territorial indu-
strial balance by licensing firms in certain scheduled
industries, guaranteeing them a market for a given period
of time, subject to certain conditions, and, directing
such industries to suitable locations according to an
East African plan. However, the Licensing Council failed
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because, lacking an enforcement machinery, even those
who were meant to benefit by it were flouting its

provisions with impunity.

The late 1940s and the 1950s was the period of the
greatest growth in East African inter-territorial trade.
Given that East African trade orientations are towards
the outside, inter- territorial trade could never become
a large proportion of world trade, but it did grow in
absolute terms every year from its position of relative
minor importance in the immediate after-war vears (except
in 1955-56) to about 20 percent of external trade in
1962. The most dramatic performance was Kenyas where
the relationship of interterritorial trade to external
trade trebled from 7 percent to 22 percent in 1962 equal-
ling Uganda's performance which nearly doubled from 12
percent to 22 rercent. In Tanganyika there was relatively
poor performance where the relationship shot from 9 per—-
cent to 16 percent in the same pveriod. By 1962, when
Kenya's external imports were increasing by a third, the
interterritorial exports were increasing by two-thirds,
and, in 1962 Kenya was selling nearly two and a half times

as much as she bought from her neighbours.

By 1958, the expansion of trade and the approach of
independence (with the concomitant national consciousness)
must have brought the issue of inequalities to the fore-
front. The arguments presented by Uganda and Tanganyika
were: One, the boom of the 1950s had benefitted Kenya
more than Uganda or Tanganyika with the result that Kenya
was growing much faster than the other two territories.
Two, the two territories were losing fiscal revenue on
imports supplied duty free from Kenya and needed compen-
sation for this loss. Three, the need for near uniform
rates of taxation fetered the constitutional powers of
the separate territories to adjust fiscal revenue to
developmental requirements.

S



4 The Raisman Commission

The East African Economic and Fiscal Commission (The
Raisman Commission) was set up to investigate the grievan-
ces and particularly to recommend on the merits of the

common market.

The Raisman Commission found that although the bene-
fits of the common market were unequal, none of the members
would have been better off without it. The proposals made
by the Raisman Commission were therefore meant to achieve
the following purposes: First,_to make Kenya shoulder the
greatest burden of running the organisation's institutions
and, second, to redistribute the wealth to the other members
arising from the concentration of industry in Kenya. A 'dis-

tributable pool' was therefore to be created as follows:

(1) 40 percent of the annual proceeds of the
income tax to be paid by companies on
profits arising from manufacturing and
financial activities within East Africa
to be paid into the pool. Kenya had the
majority of registered industries16 and
was expected to contribute the major

share;

(ii) 6 percent of the annual revenue collected
in the territories by means of customs and

excise duties also to be paid into the nool.

The ‘'pool* was to be used as follows:

(1ii) 50 percent to be allocated to the High
Commission and was to be used to run the
non-self-contained services. This gave
the Commission an independent source of
finance for the first time:

(iv) 50 percent was to be redistributed equally
among the three Members.
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The Raisman Commission's statistics/calculations on
which the proposals were based were subjected to a great deal
of criticism. P.K. Lomasl7 attacked the basis on which the
Raisman Commission had reached the conclusion that East
Africa was better with the common services than without
them. He asserted that East Africa had always had a
customs union and therefore there was no way anybody would
know how it ever fared wihthout one. Hudson-Cave18 wondered
whether Kenya indeed grew faster than the rest of East

Africa in the 1950s as the Raisman's figures seemd to indi-

-

cate and went on to question whether, even if that was true,
the growth was attributable to the cooperation between her
and her neighbours. Given their way, Lomas and Hudsbn—
Cave would probably have thrown the Raisman Commission outof
the window.

But there was also a considerable body of opinion
which accepted that even if the Raisman Commission was
completely wrong on the strict interpretation of the facts,
the more important thing was that it was being acted as
if the facts were true.19 For the sake of co-operation,
therefore, it would be better to ignore the facts and
concentrate much more on a better common design for East
Africa. Most of the people in this group spoke about
the 'potentiality' of trade in East African, rather than,
its actuality. D. Walker and J.D. Nyhart20 had written
in the East African Economic Review (two years in fact
before the Raisman Commission) of the limited industrial
opportunities of Uganda on her own, and Ian Stewart21
and A.J. Brown22 also wrote after the Raisman Commission

speaking of the potential of trade rather than its presence.

A.J. Brown used Uganda as an example. He said
Uganda has 40 per cent of the British population and 0.05
per cent of the money incomes of Britain, Thus, on that



basis, Uganda could only support 35 percent to 40 percent

of British industry on her own while East Africa put toge-
ther could support 70 percent to 80 percent of British
industry. On this reasoning, then, 1t was logical to retain
Bast Africa in one piece. And, a World Bank Mission to
Tanganyika23 (which, incidentally, did not find Kenya's
rampant exploitation of her neighbours), spoke of the case
for some protection of Tanganyikan infant industry but, at
the same time, of the greater benefit of Tanganyika .sinking
her lot togetner with tnat of her neighbours to the North.

"
The Kampala Agreemen*‘4

The fiscal redistribution of the Raisman Commission
proved to be unsatisfactoryv to Tanzania and in the third
year of its existence she threatened to leave the customs
union unless immediate advances towards a political federa-
tion were made. In the meantime, the Kampala Agreement
was passed to take care of the then current problems.
According to the Agreement, five steps needed to be taken

to correct 1industrial imbalance:

(a) Inmw»diate action be taken with certain
interterritorially connected firms to
increase production in a deficit country
ana thereby reduce imports from a surplus
country. The 'firms were Bast Africa
iPcbacco Co. Ltd., Bata Shoe Company Ltd.,
Bast African Breweries Ltd., and British

Portland Cement (Bamburi).

Evaluation

The aforementioned Kenya-based firms reallocated their
production so as to retain their markets in Tanzania and
Uganda and so as to avoid the quota restrictions applicable

under (c) belowé In essence, this measure was tantamount
to a duplication{industrial capaeity with the consequence



that the already small base for territorial trade was

further reduced. When this happened, the firms saught for
markets outside of East Africa to consume the product of
their excess capacity. They also switched on to other

lines of production which had a demand in the common market.
Therefore, even though implementation of this clause provided
an improvement in the balance of trade in the short-run,

the partners reverted to their old trade positions when the

new lines of production were fully operational.

(D) Agreement as to the immediate allocation of

certain major industries.

Evaluation

+3

he terrs of agreement on this cilause were that certain
new 1ndustries which were to be formed and which on economic
grounds meriraed only one plant in Fast Africa, were to be
allocated mainly in favour of Uganda and Tanzania. The
allocation was to be done as follows: manufacture and
assembly of Landrovers and certainlorries and trucks; radios,
motor vehicle tyres and tubes were Lo be done in Tanzania.
Uganda was to manufacture bicycles ans nitrogenous fertili-

Zers and Renva was to manufacture electric bulbs..

The fremers of the Kampala Agreement conceded it was
impossible to gauge exactly what effzc® the implementation
of this clause would have until the firms. actually came into
production ani their trading patterns cstablished. But the

effect was presumed to be potentially substantial.

However; the clause was not imwlemented because the
utterances ..and conduct of all the members were opposcd to it.

It is a pity the clause was not implemented.

(c) ihe application of a system of quotas and
suspended quotas would be applied whereby
exports from surplus countries would be

progressively reduced, and local production



increased in the deficit countries according
of tne productive capacity
cf the acficit country. fne suspended quota

would aprely 1n a situation wonere a deficit
fa)

Bvaluation

This clavse was not tmolemented.

(<) Incraased sales from a countrv in deficit

TC & osurnius.

This cliavi=s was not impliementad.

() Dariv agreement within the East Africean
commer market on a svstem of inducenment
ant caceatiocn of industry irn order Yo
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Lhe

A tesr of industrial experts was to draw

up = cust of Bast African i1ndustries and
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Evaluetion

Thils clavos Was not implemented e¢i*ber.

Sy 1356, e Rawpala Agreement caae apart {(in tact
Kenva had never ratifiad the agreement) and the Prilip Com-

MIEs1on wes ser up to day a new legel hoaee for co-operation

in East Africa, which was the EAC Tréaty (1967) .
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6 The situation in 1967

By 1967 when the EAC Treaty was signed, the leader-
ship in East Africa perceived that a break-up of the common
market structures built over forty years was imminent.
This would be expensive and so, to prevent collapse, each
state sought to secure certain gains and also to offer
compromises on a variety of issues to achieve a package
which would be mutually accetable.25 Apart from the sepeci-
fic provisions for trade that were ultimately embodied in
the Treaty, it seems there was considerable significance
attached to the territorial location of the headquarters
of the organisation itself as well as of the corporations
and the East African Development Bank. As our analysis
in the last Chapter will show, the life of the Community
hinged quite a great deal on these Corporations as well
of course on such non-trade matters as foreign exchange
difficulties, political factors such as the accession to
power of Idin Amin etc, etc.

But why were the East African countries bent on
sticking together at all in 19672 The answer is that
East Africa at that time was composed of two sets of
bilateral relations: (1) The Kenya-Uganda; Kenya-Tanzania
axis; and (2) The Uganda-Tanzania axis.z6 In each of
the two pairs, Kenya was the stronger partner and she
therefore had every reason to stick together with the
other sister countries - quite apart from the argument
that she never had much to complain about co-operating
with them even initially. In the case of '‘Uganda, and
to a lesser degree Tanzania, [these] saw the EAC as a
way to reduce this inequality because in the Community
they could form joint negotiating positions on issues
against Kenya:27 Therefore, both Uganda and Tanzania
had good reasons to stick together with Kenya in the
EAC. Moreover, in the case of Tanzania,The EAC offered a
good opportunity for planning self-reliance and Socialism

on a regional map predicated upon greater growth of produ-
ctive forces.28




However, there was a major problem in East Africa in
1967 even as the EAC was being planned in that two coun-
tries (Kenya and Tanzania) had adopted diametrically

opposed forms of development; the Sessional Paver No. 10

of Kenya had become the blueprint for a capitalist/
laissez faire form of development while Tanzania was

launched on the socialist path by the Arusha Declaration

of the same year. This latter document called for planned
socialist development. The differences in approach
petween the two countries did not augur well for future
joint efforts. Further, if it is remembered that only
four years previously (during independence) the discus-
sion for an Bast African federation had been re-opened

and shelved dismally, it will then be clear the East
African countries were indeed drifting apart in 1967
rather than coming closer together. This time around,

the failure of the federation was a real pity.

SECTION B: THE BACKGROUND TO THE PTA

Origins of the PTA

In the early 1960s, the UN Economic Commission for
Africa EAC started promoting the idea of a wide economic
grouping in East Africa. The setting up of the East Afri-
Ccan Community with provisions for the inclusion of other
members than the initial 3 was partly responsible for
the delay in setting up another body: Zambia, Somalia,
Ethiopia and Burundi applied to join as full members while
Zaire and Swaziland showed an interest in associate Member-
ship. A 'Negotiating Team', secretariat, and, ministerial
committees, were set up to consider the applications and
the implication and nature of an expanded EAC membership.
But soon enough, the EAC was facing problems especially
after the Idi Amin coup in uganda in 1971. Thus no further

meetings were held in the post-1971 era till the EAC collap-
sed in 1977.




ot

It is nct possible to establish all the many cross-
currents of ideas and events that were in operation in the
1970s to make possible a resurgence of interest in a re-
tional grouping 1in Eastern Africa. The continously decli-
ning economic growth of Africa precipitated initially

by the new o1l prices of 1973/74; the vagaries of the
weather; Africa‘’s growing external debt; massive cuts in
foreign aid to the countries of the continent all contri-
buted in their several ways to show that Africa was in

an exceptionaily vulnerable position in the world economic
context. According to the arguments associated with the
new International Economic Order (NIEO) which became common
in the mid-70s, the world is divided between the rich indu-
strial North who have the capacity for producing manufa-
ctured goods which are exchanged for the raw/primary
products of the South at extremely unfair prices. Once
the South understood its economic problems according to
the lights of the proponents of the NIEO, it did not have
to make too random a jump to the idea of the advantages
(of scale, negotiating power vis-a-vis the North) that
could be derived from 'hanging together rather than sepa-

rately'.29

Thus the collapse of the EAC as well as the deterio-
ration in economic performance and, consequent upon this,
ideological positiom reached in the 70s led to new efforts
towards the creation of regional integration. The Third
Multinational Programming and Operations Centre (MULPOC)
Council of Ministers Conference held in Lusaka in 1977
called for a joint meeting of the ministers of trade,
finance and planning to formulate principles for the
establishment of the PTA and a clearing and payments sy-—
stem for the sub-region. The first extra-ordinary meeting
was held promptly in March, 1978. It issued a 'Declaration
of Intent and Commitment to the Establishment of a Preferen-

tial Trade Area for Eastern and Southern African States'




ani 5eL U an Inaargovernmental Negotiating Team (INT)

to negotiate the Treaty. The Treaty if accecded to,
would link the actual and potential PTA members shown 1in
Table 1:1 with data on some important characteristics of
theitv «conomics, especially trade~related ones. Toyether
thie PTA area has a popuiation of 160 million people.

It proaduces most of the world'ls gold, diamonds, olatimunm,
Chrome, nanganese, and a significant share of the world's
uraniumn, <oal, nicksl, copper, cobalt and numarous metals

and mlherals essential for industrial production.
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The PTA was envisaged as a device for linking the
economies of the Member States. It is a looser form of
organization than either a customs union or even a free
trade area in that it leaves the Member States with a
great deal of autonomy. However, the ultimate objective
of the PTA is to establish a sub-regional common market
with a common currency.3o Indeed according to the OAU
Lagos Plan of Action the common market should be achieved

by the year 2,000.

The aims of the PTA were agreed upon from a very
early start. They are eshrined in Article 3 of the PTA
Treaty as the promotion and cementing of intra-PTA inter-
linkages in all major economic sectors-trade, transport,
agriculture, industry, monetary affairs etc - with a
view to raising the standard of welfare of all the people
of the PTA sub-region, of fostering closer relations
among Member States, and contributing to the progress and

development of the African continent.

Problems of the Rules of Origin

The bone of contention during the early period of
negotiation before signature of the Treaty in December
1981 concerned the Rules of Origin31 that must be complied
with by all enterprises which produced commodities that
would enjoy preferential treatment when traded among PTA
Member States. Between June, 1978 and January, 1981 the
INT held eight meetings. The levels of equity holding
and management by nationals were the main items of nego-
tiation in seven out of the eight meetings. When the
INT failed to reach agreement on a specific pereentage

figure, the matter was referred to the Council of
Ministers.
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By May 1981, a compromise formula was struck out.
The formula proposed was that, before goods would re-
ceive preferential treatment when traded within the
PTA, they should be produced by enterprises subject to
51 percent equity holding and majority management by
nationals of PTA Member States - except in the case of
the Comoros, Djibouti, Mauritius, Zimbabwe, Botswana
and Swaziland - who were given special derogations
because of thier peculiar historical or economic cir-
cumstance. This formula was reviewed further, and
adopted, at a meeting of Ministers held in October, 1981
to approve the Draft Treaty. Thereafter the formula
was incoporated in the Draft Treaty as Rule 2 1(a) of
the Protocol on Rules of Origin to be attached as
Annex III to the Treaty. It was also agreed that Rule
2 1(a) would be an indispensable provision of the Treaty.
The Draft Treaty and all its Annexes, including Annex
III on the Rules of Origin, was approved and signed by
Heads of State and Government at the PTA Summit in Lusaka
in December 1981. The Treaty entered into force in
September 1982. The Operational Phase of the PTA was
launched in July, 1984, by which time the problems of the
Rules of Origin had resurfaced as well as problems of the
Common List and the Clearing House.32

Problems of particular Members

One striking feature of the PTA Treaty that will
emerge in the next chapter when we discuss the Treaty
itself in some detail is its attempt to reach out to
the particular Member so as to grant such a Member the
conditions that would be most suitable to his partici-
pation in the Treaty. No doubt that is a result of the



negotiation approach to the treaty-making in the PTA
Treaty. It 1s not possible to discuss all the problems
of the various Member States in the PTA and the chara-
cteristics of their economies here. A fairly good
insight into that can be had from the reports which
come from the countries themselves from time to time
as well as from the Report of the Second Study on Rule
2 1 (a) on Rules of Origin of the PTA Treaty§3 What
is possible to accomplish here is a limited discussion
of the problems of a few Member States picked almost
at random so as to give some indication of the way

they have exercised the minds of the PTA‘Treaty-makers.

The problems of Botswana, Lesotho and 3waziland
which were responsible for according thcse countries
special derogations on Rule 2 1 (a) is that they are
either encircled by South Africa or neighbourly to her
with the consequence that they extensively depend on
her for outlets. They are also members of the Southern
African Cooperative Union (SACU) from which they could
not be hoped to reasonably disengage. They were able to
sign the Treaty on that understanding. In the case of
Mozambique, Angola and Madagascar there is extensive
dependence on harbours for foreign exchange earnings.
There countries do not have much else to trade in the
PTA. ©So far they have not been able to sign the Treaty
although they appear in PTA meetings as observers from
time to time.

Tanzania also did not sign the Treaty in 1981;
that had to await till 1984. However, all negotiations
proceeded on the assumption that she would eventually
become a member. It was felt it would be a pity if she
could not especially as she is both an important gate-

way for the landlocked Southern Members as well as a
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corridor linking the East and the South.

Tanzania could not sign the Treaty because the
Treaty had failed to take care of two situations: (1) it
did not include a provision allowing a Member State to

““terminate or suspend application of the Treaty or some
of its provisions in its relationshins with other Member

States. Hansungule says, 'this proposal was directed

at Kenya which Tanzania felt enjoyed an unequal share of
the defunct EAC and accused it of responsibility of its
failute,'34 and, (2) some of the proposed tariffs on
exports and imports favoured potential net exporters at
the expense of importers like herself. Hence, Tanzania
wanted something in the form of compensation included in
the Treaty along the lines of the Transfer Tax of the
East African Community. As already said, Tanzania joined
the Treaty in 1984 and a compensation facility has now

been included in the Treaty.

CONCLUSION

This chapter has been a historical survey of the
EAC and the PTA respectively. The historical approach
serves to show the historical determinants of the contents
of the Treaties as well as the situation of the participants
to the Treaties at the time of signature of the Treaties.
It reveals also, and this is especially true of the EAC,
attitudes accumulated over time which were going to consti-
tute such as important element in dealings with each other.
These attitudes as well as other non-trade factors could
not quite he divorced from the efficacious working out of
the Treaties. We shall encounter them again in the last
chapter. The next chapter is mainly about the Treaties

themselves.
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Chapter 2:

THE TREATIES OF THE EAC AND PTA:

THEIR EFFECTS ON TRADE

This chapter will introduce the legal frameworks
that were createé by the EAC and PTA Treaties respecti-
vely. This is done through an examination of particular
treaty provisioné that had/have a bearing on trade so
as to asses their effect or import on trade in the EAC

and the PTA.

The chapter is divided into four sections. Section
A discusses the provisions regulating trade in the EAC.
Section B repeats the same exercise for the PTA. 1In
Section C, we look at Rule 2 1(a) on the Rules of Origin
which has been one of the major préblems the PTA has
had to deal with. Section D is a concluding section
contrasting the legal frameworks and approcaches to

trade and growth of the region in the EAC and the PTA.



SECTION A: THE EAC TREATY

Quantitative restrictions or prohibitions

The East African Treaty of Cooperation removed
all quotas, quantitative restrictions or prohibitions
and forbid the addition of any other such restriction
or prohibitions except if they were imposed for the
purposes of security; control of arms, ammunition and
other equipment; protection of human, animal, or plant
health or life or the protection of public morality;
the protection of nucleur materials etc. etc. However,
a Partner State could impose restrictions and prohibi-
tions for retaliatory reasons so as to give effect to
contractual obligations; or in the case of certain
agricultural products which are basic staple foods or
major export crops; or when the imposing State was in

balance of payments problems, provided:

(a) the proposed quantitative restrictions
do not contravene the imposing Partner's
obligations under the rules of GATT or
the IMF;

(b) the restrictions have been imposed on
import of goods from foreign countries
and are inadequate to solve the diffi-

culties;

(c) the restrictions imposed do not operate
more unfavourably against the goods of
Partner States than foreign countries;
and

() consultations concerning the proposed
quantitative restrictions have already

taken place within the common market.
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Under Article 16, the EAC Treaty also forbid
discriminatory practices which hinder trade and are
incompatible with the Treaty such as one-channel mar-
keting, discriminatory taxes, duties and other charges
against goods of a Partner State; dumping and discri-
minatory purchasing.

Customs and excise tariffs

Since the EAC Treaty aimed at the creation of
a Common Market within East Africa, it follows there-
forethat customs duty within East Africa itself were
abolished. This was accomplished by virtue of Article
11. A discussion of customs duty in the EAC is
therefore in relation to external trade.

In Article 5, the Partner States recognized that
the establishment of a common customs tariff was a
basic requirement of the Common Market and thus agreed
to establish and maintain such a tariff in respect of
goods imported into the Partner States. Article 7 is
the most-favoured-nation clause of the Treaty forbid-
ding the entry by any one of the Partner into arrange-
ments which would result in that State receiving tariff
concessions which were not available to the other States.
The common tariff was to be applicable to all goods
imported into the Partner States for either resale or
commercial purposes. However, remission of duty was
allowed for goods intended for consumption or use by the
Government and for goods imported for the operation of
the EAC Corporations.

Article 9 provided that within the Partner States,
customs duty was to be chargeable only once; that is to
say, no further customs duty was chargeable on goods
transferred from one Partner States to another Partner



State if the duty had already besn paid in the *trans-
ferring State. The theoretical basis of this provision
is clear; obviously it would have been inconsistent
with the Common Market concept if it were provided other-
wise. However, the duty collected belonged to the
‘consuming’ State. Accordingly, Article 10 provided
that the duty collecting State would pay the duty in
full to the State where the goods were consumed., By
Article 10 (2) the collecting State would still pav to
the consuming State the full duty payable on such goods
if it had remitted the duty. In the words of Artiéle
10 (2) it would pay the duty which, 'would have been
chargeable and collected if the goods had been imported
directly into the Consuming Statc'.

So far, we have looked at the customs policy as
it applied to processed goods. The same policy, more
or less, was to be followed in the case of goods to be

later used in manufacturing processes.

Article 15 accordingly provided that duty which
is charged on goods which are later used for the purposes
of manufecture of other goods (which are subsequently
consumed in another Partner State) would be payable to
the consuming State. Thus if A imports goods to be
used in manufacturing other goods and charges a duty
and the manufacturing process happens in B while the
goods are passed over to C for consumption, then A
would pay C the duty collected. It would appear the
equities of the customs duty arrangements in the EAC

demanded that the duty should always follow the consumer.

As a general conclusion on the customs policy of
the EAC Treaty the only point that needs be made is that
the balancing of equities was pursued irrespective of
consideration being paid to the unequal stages of develop-
ment of the Partner States.
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The principle of equity was not lost to the
Article that dealt with excise. By Article 17(1), the
Treaty established a common excise tariff in respect of
excisable goods manufactured, processed, or produced in
the Partner States. However, it was also provided by
Article 17(2) that, in special circumstances, and after
consultation between the Ministers responsible for public
finance, a Partner State could depart from the common
excise tariff in respect of manufacture, processing or
production of particular goods in that State. According
to Article 18(1) excise duty was collectable either at
the rate in force in the Consuming State if the latter
was higher than the rate in force in the collecting
State. By Article 18(3) the East African Customs and
Excise Department was empowered to pay to the Consuming
State at the rate in force in that state, in respect of
goods liable to excise duty transferred from the colle-
cting state to the consuming state. Also by Article
18(2) the owner or other transferor of goods who had ~
paid a higher rate than was applicablefin the consuming
state would receive from the E.A. Excise Department, on
proof of transfer of goods to the consuming state, a
refund of the difference between those rates of duty.

Two points are worth attention about the customs and
excise arrangements of the EAC Treaty: (1) since revenues
made from customs and excise are never a major proﬁortion
of the total trade revenues in any country, the benefits
hoped to be derived from the distribution of equities
were of a limited nature, "and, (2) so far as customs policy
is concerned, since the internal tariff an East African
goods was abolished by Article 11, the problem of prote~
ction of particular industries located in a Partner State
and benefitting from the entire East African Makket was
removed. Thus the ghost of the arguments advanced against
Kenya since the 1920s was finally laid to rest.
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them were so stringent that only a n~gligible percentage of intra-
regional trade could be affected by them. It is pertinent
at this point to look at the effect of the transfer tax
system had on Tanzania and Uganda, and especially on Tan-~
zania's position which was widely accepted as the most
industrially-lagging member within the EAC in order to see
the minimal effect of the system. Figures for revenue
earned in Tanzania and Uganda are also shown to demonstrate

the insignificance of the tax system (Table 2:1).

Table 2:1: TRANSER-TAXED GOODS FOR TANZANIA AND
UGANDA AND REVENUE EARNED BY TANZANIA
AND UGANDA FROM TRANSFER-TAXED GOODS
FOR 1968-1974. (Values in million
shillings)

Year 1968 1969 1970 1971 1972 1973 1974

1. Kenya to

Tanzania 45 50 57 42 44 42 31
2, Uganda to

Tanzania 11 1 3 2 - - -
3. Total of 1+2 56 54 60 44 44 42 31

4. Tanzania

imports from
E.A. 302 291 335 311 331 339 381
re
5. Jas s of 4 18 18 18 14 13 12 8

6. Comparable
% for

Uganda 6 6 13 12 7 13 10

7. Tanzania
revenue
from
transfer

taxed goods 10.5 8.7 10.4 8.6 9.1 11.9 7.0
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8. Uganda's 2.2 2.8 6.6 8.1 4.6 9.1 11.2
revenue
from
transfer-
taxed
goods

9. Total
of 7+8 12.7 12.5 17.0 16.7 13.7 21.0 18.2

Source: East African Statistical Review, March, 1976.

It will be noticed from Table 2:1 that the amount
of trade affected barely exceeded 18 per cent in the case
of Tanzania and 13 per cent in the case of Uganda for the
period 1968-74. 1In terms of revenue, Tanzania and Uganda
earned insignificant amounts: neither of the two countries
earned in excess of 12 million shillings for any one year
in those years (1968-74); nor did the combined total for
the two countries ever exceed 21 million shillings. These
were insignificant figures within the context of the develop-
ment needs of the two countries. Thus, besides failing to
redress industrial imbalance and to promote a common market
with common market characteristics, the transfer tax system
was of marginal value in providing revenue for development
to the industrially lagging members.

The East African Development Bank (EADB)

The EADB was empowered to play a redistributive
role in industrial development in favour of Tanzania and
Uganda. According to Article 13 of Annex VI, the EADB's
allocation of financial resources over a period of five
Years was to be as follows: Tanzania and Uganda 383/4
per cent each; Kenya 22% per cent. The purpose of this
provision was to help the industrial development in the
less developed members of the Common Market, that is,
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Tanzania and Uganda. However, the Bank could only achieve this
purpose to the extent that it had enough funds at its disposal

to do what it was empowerd to do. It would appear the
Bank did not have the money: between January 1968 and
December 1972, the cumulative lending amounted to a
meagre 83.5 million shillings: 17.0 million shillings '
had been disbursed to Uganda; 28.8 million shillings to
Kenya; and 37.7 million shillings to Tanzania. A total
of 83.5 million shillings over a period of 5 years is

an infinitesinal figure indeed!

Trade performance in the EAC

During the days of the EAC, the intra-regional
trade of East Africa as a percentage total of East African
trade was healthy. It was mainatained at above 16 percent
for the years 1967-71 but there was a considerable decline
after 1971 and even the slight improvement of 1975 did not
reach the pre-1972 levels. The decline was as a result of
the 'negative effects of the balance of payments crises'.2
The commonly good perfo.mance of the region was repeated
in the trade of the Partners with each other although
Kenya's performance was the most remarkable and she never
faced the decline to the same degree as her neighbours
even when this came. Part of the reason for her 1lot
appears to be that within the EAC arrangements, trade and
development tended to polarize around Kenya. By and large

Tanzania remained under-industrialized and a net importer.

However, the EAC Treaty did not alter the established
orientations of trade. Between 1967 and 1976 East Africa's

exports of non-manufactures (such as coffee) ranged from



- 36 -

86 percent to 91 percent of total external East African
exports while the exports of manufactures ranged from

9 percent to 14 percent for those ten years. Those
figures of course show that East Africa is extremely
dependent on the export of raw materials as she is not
industrialized. Figures ranging from 59 percent to 80
percent for the same years for imported manufactures
prove the same case. The differences which existed
between the EAC Partners in this was not qualitative;
it was one of degree only. And the EAC Treaty did

nothing basic to change the situation.

In conclusion to this section, we can say that
the customs regime instituted by the EAC Treaty managed
to redistribute customs revenue equitably. But the
amounts sought to be so redistributed were small in
relation to developmental needs. The same is true of
the excise duty in every respect. Transfer taxes
which were meant to cater for the less developed members
had little effect as well, mainly because of the strin-
gent conditionalities of their application. And the
EADB, in its turn, had its hands tied with little funds
to make any meaningful impact on industrial imbalances
between the States. The Rule of Origin which alone had
the potential of realigning intra-regional patterns of
demand was not developed to the extent necessary for it
to lead to the desired results. And lastly, even if it
is granted that EAC Treaty had the capability to dyna-
mise trade it nevertheless also had the capability to
polarize this trade in favour of the most developed
member of the EAC.
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SECTION B: THE PTA TREATY

The Rules of Origin

The Rules of Origin are contained in the Protocol
on the Rules of Origin and are annexed to the PTA Treaty
as Annex III. The Rules describe the conditions that
must be fulfilled before goods are considered to have
originated in the Partner State and therefore eligible
for preferential treatment when traded in the PTA. A
study of the conditions shows that they fall into three
categories, viz: (i) ownership and management conditions,
(ii) origin conditions and (iii) value-added conditions.
For reasons of space and as an aid to study, the Rules
have been reduced to Table 2:2 which coincides in almost
every detail with Rules 1 to 3 of Annex III. The other
Rules (4—12)3 are relatively unimportant and for that
reason they have been excluded from our discussion and
from Table 2:2. It will be observed that, in Table 2:2
the information concerning each of the 3 conditionalities
of the Rules falls into its own column. It might be use-
ful to study Table 2:2 for a little while before entering
into the discussion below.

(i) Ownership and management conditions

Rule 2 1(a) lays down that the Ruyles of Origin in
respect of ownership shall be satisfied if 51 percent
of equity holding is in the hands of nationals or
GOvernment (s) ' agencies, enterprises or corporations.
A 'national' is a natural or legal person regarded

as a citizen or national of a Member State in accor-
dance with the laws of that Member State.4 However,
in the case of a legal person,5 the Treaty requires
that it shall be established under the laws of that
Member State, have its office in that Member State,
and at least 51 percent of its equity held by citi-

2ens or agencies of the Government of that Member
State.
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TABULATION OF THE RULES OF

ORIGIN*

EQUITY HOLDING
(Management by
Nationals of
Member States
assumed)

PRODUCT & MATERIALS

[Origin criterial

VALUE-ADDED
[products with Import
content]

51% by:
- nationals of MS
- Govt or Govts of

- Agencies, enter-
prises, Corpns. of
such Govt or Govts

(Rule 2 1(a)
Vessel of MS:
Majority control &

eqguity holding by

nationals of MS.

- 75% of both crew and
officers registered

inMS (Rule 1 3(a)
(b) (c).

Comoros & Djibouti
(5 yrs¥*25%

(Rule 2 2(a))

Mauritius (2 yrs)-303%
(Another 2yrs)- 40%
(6th vr.)-51%

(Rule 2 2(b))

tswana & Swaziland )
Lesotho (5 yrs) )

wholly produced in M 3

- Mineral product:s ex-
tracted from M S ;
vegetable product;
products or by pro-
ducts of animals
from M 3
of M 8 ; products of
hunting or fishing;
products from sea,
rivers, lakes of M S
by vessel of Ms;
Products of waters
& vessel of M 3
factured in factory;
and ¢oods produced
mainly from all these
in M s

{Rule 2 1(b)

30%

(after 5 yrs ) De-

termination by Council M.

Zimbabwe (2yrs) - 3C%

(2yrs) - 40%
(5th yr)51%

Key

live animals

nanu-

(1) & Fule 2

Produced in M S with materials
from outside !=ss than 60%
total cost of materials.

(Rule 2 1(b) {i1) )

Produced in M S mainly with
external material but value
added is at least 45% of

ex factory price.

(Rule 2 1(b) (iii))

Produced in M 3 mainly with
external materials and value
added at least 25% but of
particular importance to
econ. dvipt.
(Rule 2 1(b) (iv) (aa) )
Produced in M S ext. material
value added 3U% but recpmmended
to be in short supply in M 3
(Rule 2 1(b)

(iv) (bb))

Imported but substantial
transformation: Different

CCCN tariff other than CCCN
tariff at importation ('List A')
(Rule 2 1(b) (v) (aa) )
Imported: no transformation.

Theoretically accepted by
Council as transformed ('List B')

(Rale 2 1(b) (v) (bb) ).

*k The.number of years in bracket indicate the duration
during which that level of equity-holding will be

applicable.
MS = Member State;

COCN =

Customs Co-operation Counc
Nomenclature.

* This Table has been developed by the writer from the

Rules of Origin.
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The reasoning behind the requirement of the equity holding
itself (as opposed to the management requirement) is that
the benefits that may accrue from trade should advantage the
Member State. So far as the management condition is concer-
ned, it is felt that those who decide on the excute policy
should be nationals who, it is presumed, will not act to

the detriment of the Member State. 1In both cases, the
desired end seems to be the development of indigenous human
economic/capital resources of the region.

It will be seen from Annex III (and Table 2.2) that Comoros
and Djibouti; Mauritius. Botswana; Swaziland and Lesotho;
and Zimbabwe were allowed special schemes of equity holding.
This was a result of a realistic appraisal of the positions
of these countries. For example, Comoros and Djibouti have
virtually no local enterprises; Botswana; Swaziland and
Lesotho are all landlocked 'hostages' of the South African
economy; while Zimbabwe had just emerged from the Indepe-
ndence War at the time of the Treaty.

Product origin conditions

The conditions for preference here related to products
wholly produced in the Member States; no imported compo-
nents whatsoever are involved in the production process.
Thus the range covered are mineral products which have

been grown entirely in the region, extracted from the

soil or harvested within the Member States or manufactured
exclusively from any of these products. In this category,
the products qualify for preferential treatment to the extent
that they have no imported content in them. Thus a wooden
table from Zambian timber fails to qualify in this category
if it is polished with French vanish. Equal well, milk
obtained from cows imported from a non-Member State country
does not qualify if the cattle have come from outside of the
Member State countries.6 It will be quite clear that the
rule of origin here addressed the development of 1ndlgenous
physical/natural resources.
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(iii) Value-added conditions

Under the condtions applicable here, the
products are produced in Member States with
materials from the outside but the value of
such materials is less than 60 percent of the
cost of all the materials used; or the value
added by virtue of the process of production
is at least 45 percent of the ex-factory price;
or, 25 percent if the goods are of particular
importance to the economic development of the
Member State; or, 30 percent if the goods are
recommended by virtue of being in short supply
in the Member States. Other classifications
will be found in Table 2:2.

According to the Treaty, a pre-requisite for
these products to qualify for prefential treat-
ment is that they must be consigned directly
from one Member State to another Member State
and they must have been produced in the Member
States by enterprises managed by majority of
nationals and 51 percent equity holding of
Member States.

The Common List

The Common List consists of a list of commodities
that originate in the PTA Member States which are of both
export and import interest in the trade of the Member
States and which will receive preferential treatment
when traded in the PTA region. For these commodities,
tariff and non-tariff harriérsare not abolished altoge-
ther at once but are progressively reduced until such a
time as the zero~duty mark, and, removal of non-tariff

barriers' will have been achieved on the commodities .
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- supposedly by the year 1992 when the Member States can now think

of entry into a full-fledged common market.

This procedure

of planning of trade among the Member States is also adopted

in the case of an external customs tariff which by Article

12 is spoken of in terms of

'gradual evolution of a common

external tariff in respect of all goods imported from thrid

countries with a view to the eventual establishment of a

common market among themselves'.

The classification of goods in the Common List is found

in Article 4 of Annex IV (reproduced here as Table 2:3).

Notice the most severe reductiors are for goods needed for

the industrial development of the region.

Table 2:3:

Group I:

Group 11:

Group IIIl:

Group IV:

CLASSIFICATION OF GOODS AND DETERMINATION
OF TARIFF CONCESSIONS

Food (excluding luxury items)

Raw Materials:

(a)
(b)

agricultural
Non-agricultural

Intermediate goods

Manufactured consumer goods

(excluding luxury items)

(a)

(b)

(c)

(d)

Durable consumer goods

(excluding (¢) and (4)
below)

Non-durable consumer goods
(excluding (c) and (4)
below)

Highly competing consumer
goods

Consumer goods of parti-
cular importance to
economic development

Reduction

30

50
60

65

40

35

30

70

percent
percent

percent

percent

per cent

percent

v

percent

percent
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Group V: Capital goods (including transport
equipment) 70 percent
Group VI: Luxury goods 10 percent

For the commodities in the Common List, non-tariff
barriers and concessions are given according to Article 5
of Annex IV (reproduced here as Table 2:4).

Table 2:4: NON-TARIFF BARRIERS AND CONCESSIONS

Non-tariff barriers Concessions

(2a) Quantitative restrictions

Preferential treatment in
allocation of quotas

(b) Export and Import Licen- - Preferential treatment in
cing tssuing licences '

(c) Foreign exchange - - ditto -
Lincencing

(d) Stipulation of Import - Preferential treatment
sources

(e) Prohibition or tempo- - Exempted where possible.
rary prohibition of
Imports

(f) Advance import deposits - Preferential treatment

(g) Conditional permission
for imports

Exempted

(h) Special charges for acquiring

exchange licences - Preferential treatment.



- 43 -

The procedure adopted in the negotiations for
reduction and elimination of trade barriers is that the
members will negotiate among themselves every two years
commencing from the entry of the Treaty into force (in
September 1982) concerning the commodities to be newly
included in the Common List. The negotiations are
undertaken by the Trade Committee of the PTA and the
Common List so developed will be approved by the Council
of Ministers. The Member States (by Article 7(4) ) have
undertaken to furnish the PTA Secretariat with lists of
commodities of export and import interest to them and
any other relevant informtion which may at any time be
needed for identifying the commodities to go into the
Common List.

One of the problems that beset the Common List
until May 1986 arose from the interpretation accorded by
different states to the phrase 'commodities of both ex-
port and import interest'. By December 1983 when the
first Common List was drawn up down to 1984, the phrase
was interpreted to mean that for a commodity to qualify
in the 'List' there must be interest expressed for it by
one Member State for export matched by a corresponding
interest by another Member State for import. 1In other
words, export interest was to be matched with import
interest. However, during negotiations for the second
comprehensive list in 1984, some states expressed a new
way of looking at the phrases 'of both export and import
interest' arguing that the Treaty did not require mat-
ching of both export and import interests. Their arga-
ments could be reduced to the following propositions:

1) if matching was the interpretation given to
the phrase, then only a few commodities can
be hoped to qualify for inclusion in the
Common List by the end of the ten-year period
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e reaulre(s)thems

2 wamilarly to 2) fabovey ., onmatchrs? oxporks

List will gacourage
fram fovelygr sources

T1esw o sources within

The conrtrary argument put across ny those who

favour matching was that . clusion of Loo Lianey commodities

regariles. nf corresnondence in ¢Xoorh and lmport interest

would resuilt in considerabie lose of vevenue arising from
r

the Gr-nt g of preferential tresi ient Lo a large numbe

L comnoortros,

This basic problem in the intorpratation of the
of 'bonth export and import interest' has now been
resolved it the Plrst pxtraordinsvy fiseting of the Autho-
Ly in BudumbDura in fiay 1986 an? the procedure of unmat-
chang witl o go on for five vezvs “uring which time the
isaue wLil oo re-zxaminad in the 1ight of a study on the
reation of tnctuding ali comadiities on the Common

1
List (irrespective of matching them), on the customs
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revenue and establishment of the Common Market by 1992.
To date, thege are about 1,000 commodities in the Common
List already!

The Clearing House

The Clearing House is the last major pillar of trade
in the PTA. Article 22 of te PTA Treaty the Member States
undertake to promote clearing and payments arrangements to
promote trade in goods and services within the PTA by:

(a) encouraging the use of national currencies in
the settlement of eligible transactions between
themselves;

(b) establishing adequate machinery for the settle-~
ment of payments among themselves;

(c) reducing as much as possible the use of foreign
exchange by the Member States in their inter-
state transactions; and

(d) consulting regularly among themselves on mdne—
tary and financial matters.

The Clearing House is established by Article 4 of
Annex VI and functiors in the following manner: Members
are able to trade in their national currencies expressed
in PTA Units of account (UAPTA). The Clearing House draw
debits and credits of trade of each PTA Member on a multi-
lateral basis and only the outstanding amounts on total
trade are paid to each Member in convertible currecy
(see Article 6 (4) ).

The functions of the Clrearing House are, inter-alia,

(a) to undertake clearing operations in respect
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of eligible transactions among the Member
States;

to regulate and oversee transfers of payments
expressed in UAPTA and made in pursuance of
eligible transactions;

to facilitate the efficient and speedy
transfers of payments between the Member
States, the efficient use of credit facili-
ties available through the Clearing House
and the use of national currencies expressed
in UAPTA for transactions made within the
framework of the PTA;....

From February 1984 when the Clearing House started

operation, there were difficulties experienced by the

House owing to certain factors that were identified by
a study team7 which visited all the PTA Member States.
These were identified as:

(1)

(ii)

(iii)

(iv)

lack of commitment to the Clearing House by

Governments and Central Banks:

lack of information and knowledge in the
part of Commercial Banks, the business
community and even some Central Banks on
the working of the Clearing House;

the existence of bilateral arrangements
contrary to Paragraph 1 of Article 6 of the
Protocol on Clearing and Payments arrangements
of the Treaty:

Insistence by some Member States to be paid
in hard currencies for certain commodities
such as electricity, zinc, lead, chrome, alu-

minium, cement, meat and oil contrary to spirit
of PTA;



- 47 -

(v) Existence of licencing systeus which require
foreign exchange cover.

By December 1986, however, the Secretary-General
was able to inform the PTA Authority that most of these
problems had been overcome and in the last six months
of 1986, practically all the PTA States were utilizing
the Clearing House and the volume of trade undertaken
through the Clearing House had increased tremendously.8

SECTION C: PROBLEMS AND COMPROMISES IN
THE PTA (Rule 2 1(a))?

The history of the problem of Rule 2 1(a) of the
Rules of Origin which lays down the requirement of 51 per
cent equity holding and majority management by nationals
has been traced down to the time of the signing of the
Treaty in 1981 (see chapter 1). As we saw in that
chapter, the Treaty had adopted a compromise formula
agreed to by all the states before the Treaty was signed
but that 6 months after the Operational Phase of the PTA
was launched in July 1984, the problems that had been
attendant to the negotiation of the Treaty as far back
as 1978 in relation to this Rule resurfaced all over again.

In December 1984 at the Fifth Meeting of the

Council of Ministers, arguments were expressed by some
states that the 51 per cent equity holding requirement
was too high and it had both the effect of restricting
intra-PTA Trade as well as the potential of discouraging.
additional foreign investment if implemented all at once.
Other States countered this argument by asserting that the
Rule was necessary for the attainment of full control by
the Member States of the means of production in the PTA
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region so that the Member States may derive substantial
benefits from the PTA arrangement. In any case, these
States went on to argue, the 51 per cent equity holding
requirement had only been arrived at after painstaking
negotiations over a period of years and, as no trade

had been carried out since the launching of the Opera-
tional Phase of the Treaty in July 1984, there was no

way of determining whether the requirement was restrictive
to intra-PTA Trade or not.

The Fifth Council of Ministers after debating the
issues without reaching agreement directed the PTA Se-
cretariat to undertake a study assisted by consultants
from Member States. The results of this study were
presented to the Sixth Meeting of the Council of Ministers
in July 1985. No agreement was reached on the findings of
the Study and the Secretariat was directed to undertake
another study assisted by consultants from Member States,
UNCTAD and the UN Centre for Transnational Corporations.
The report of that second study is entitled ‘'Report of
the Second Study on Rule 2 1(a) of the Protocol on Rules _
of Origin of the PTA Treaty'10 Each and every one of the
Member States is analysed in terms of its General Economic
8ituation, @urrent Major Economic Problems, and General
Views on Rule 2 1(a). All the Member States were also
analysed in reference to the equity holding levels of
the enterprises therein. When this report was submitted
to the Seventh Council of Ministers in December 1985,
no consensus was reached and the issue was referred to
the Authority.

Four common denominators were identified which 1led
to the new equity scheme which was adopted.
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First, all the States agreed Rule 2 1(a) was the
key mechanism for attaining the objectives of the PTA,
namely, the internalization of the process of economic
development in the PTA subregion, to achieve self-
reliant and sustained transformation of the structure
of production and pattern of trade from low productivity
and dependent economies producing mainly unprocessed and
semi-processed agricultural products for export, to high
productivity and dynamic economies producing consumer,
intermediate and capital goods primarily for the markets
of the sub-region.

The Rules of Origin facilitate this process in the
PTA market by minimising the circulation of essentially
foreign goods imported or produced by foreign companies
while promoting the growth of internally oriented PTA
production units using locally produced inputs and labour.
Thus, the first denominator was agreement on retention
of Rule 2 1(a) of the rules in the Treaty.

The second denominator: derogation should be allowed
for some time from the strict provisions of the Treaty in
view of the lack of immediate resources to buy out enter-
prises that did not accord with 51 per cent equity holding
at a time when there is difficulty of attracting foreign
investment. Thus, the essence of agreement here is on
derogation from the provisions of the Treaty for some
grace period during which the products of the enterprises
below 51 per cent would receive preferential treatment.

Third, agreement was reached that derogation should
not be allowed on a case-by-case basis as this would lead

to several levels of derogation which would be difficult
to monitor.
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And the fourth area of agreement was that full
recognition for prefrential treatment should be given to
enterprises which already were 51 per cent locally owned.

The essence of all these four areas of agreement
was the entry into Treaty of those enterprises which
satisfied the 51 per cent equity requirement and the
granting of a grace period during which the products of
these enterprises which did not so qualify would be gran-
ted preferential treatment along a sliding scale. Rule
2 1(a) has now been suspended for 5 years and now applies
as in Table 2:5.

Table 2:5 PREFERENTIAL LEVELS DURING 5-YEARS PERIOD OF
SUSPENSION OF RULE 2 1(a)*

% Equity holding Margin of Preference
Enterprises with 51%+
Mauritius & Zimbabwe 40%+ 1008
Lesotho & Swaziland 30%+
Comoros & Djibouti 25%+
Enterprises with 40%-50%

Mauritius & Zimbabwe 32%-39%
Lesotho & Swaziland 24%-29% 60%
Comoros & Djibouti 20%-24%

Enterprises with 30%-39%

Mauritius & Zimbabwe
(2 y=ars)

Lesotho & Swaziland 18%-23%
Comoros & Djibouti 15%-19%

24%-31%
30%

* This table has been developed by the present writer for
ease of reference.
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SECTION D: CONCLUSION: DIFFERING APPROACHES OF
THE EAC AND THE PTA

The main purpose of this chapter has been to
introduce the Treaties of the EAC and the. PTA respectively.
The main provisions for trade in the two Treaties have
been examined in some amount of detail as well a# the
effect and/or import these provisions had/have on trade.

There are differences to be observed between the
EAC and PTA Treaties. Obviously some of these differences
arise from the kind of organizations that were intended to
be formed by the Treaties. In the case of the EAC, a
Common Market was immediately formed by the Treaty upon
the Treaty's entry into force on 1st December, 1967,
whereas, in the case of the PTA, it is a preferential
trade area which was intended to be formed; the common
market is hoped/intended to develop only in the very
long run.

By definition a common market is a much more
regimented, all-embracing formation than a preferential
trade area. Evidence of these two elements in the specific
matters examined above will be observed in the EAC Treaty's
tendency to hold the Partner States firmly together and
in its coverage of all trade thereby leaving little room
for the autonomy of the individual state. Not so in the
PTA Treaty where the issue of customs duty in general, for
example, has been left to the discretion of the individual
Member States and where the products regulated for are
only those that originate in the Member States; and, even
in this r=sgard, a Common List has had to be developed.
Therein is one major difference between the two Treaties:

in the relative degree of autonomy left to the Member
States.
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The second difference between the Treaties concerns
the issue of orientations. 1In the EAC Treaty, the
gencral orientation of trade is towards the outside.

In the Treaty, the Partner States are, as it were,
looking towards the outside of their region, and the
issue of customs collection, for example, (consonant
upon trade with the outside of the region), as well as
its redistribution is extremely important. This revenue
collection of course happens within the established
patterns of trade: thus there were no redirections of the
patterns of supply and demand anticipated within the
frameworis of the EAC Treaty. The approach of the EAC
Treaty has been called the 'trade approach'11 to des-
cribe its tendency of not disturbing established trade.

The approach of the PTA Treaty differs from that
of the EAZ Treaty in that it looks towards the inside
and seeks to realign and rechannel trade towards the
Member States themselves. Further, it is 'planned trade':
the carefully worked out Rules of Origin and the Common
List constitute the backbone of the plan to re-orient
the trade towards the PTA region. |

Having said this, it becomes clear that the suspe-
nsion of the Rules of Origin as has happened in the PTA
introduces a tendency verging towards the EAC's position.
The next chapter which mainly centres on the shortcomings
of the EAZ will show that this 1s not an extremely
fortunate circumstance.
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CHAPTER 3:

REASONS FOR THE COLLAPSE OF THE EAC AND
PROSPECTS OF THE PTA

This essay started as an examination of trade in
the defunct EAC so as to establish the lessons that the
EAC has for the PTA. Thus the factors that lay behind
the creaticn of the EAC - which were the correction of
imbalance amongst the Members and the redistribution of
revenue - have been subjected to analysis in the first
two chapters both in the context of their historical
evolution and of the Treaties themselves. This last
chapter is & conclusion. It draws from the substance
of the two =arlier chapters in order to demonstrate two
things:

1) Glven the background of tne EAC, the Treaty
of the EAC was not competent to resolve the
trade problems of the region as it did not
constitute a fresh and new approach of
looking at trade in the region nor were
ccertain crucial issues such as the orienta-
tion of the trade itself addressed by the
Treaty.

2) Va2 PTA Treaty is, by comnarison, a disti-
nct.ly superior document which seems to have
oullt on the lessons learned from the mistakes
made in the defunct East African Community.

One o the problems (perhaps 'the’ major problem)
of East Afr:can trade which she of course shares with other

ex-colonies and which has always needed a solution, at any
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rate, after independence, is that of the marginality of
intra-trade. D.A.K. Mbogoro described the situation
succinctly when he said, 'the countries produced little

of what they consumed and consumed little of what they
produce:1 The origin of this situation is to be found

in the colonial patterns of production whereby the

colonies became both a source of non-manufactured goods
(such as coffee) and a market for manufactured goods
produced by thé metropolis. We have found in chapter 2
that, as late as 1967-1976 - the period conciding with the
life of the EAC - the export of raw materials ranged

from 86 per cent to 91 per cent of total East African
exportes wnile the imports of manufactures was up to

59 per cent to 80 per cent for the same years. These
figures denote an orientation of patterns of demand and
supply towards the outside: in East Africa itself the
patterns were asymetrical with little complementarity
created in the demand for and supply of each others'
products within East Africa. Thus even in the best years,
East African trade never exceeded a dismal 20 per cent of
total East African trade. To push the point a little further,
that portion of trade concerned only with the manufactures
reflected paltry figures indeed; in the case of Tanzania
manufactured goods representing a mere 2 per cent to 3 per
cent of Monetary GDP entered intra-regional trade. Actually,
in the circumstances of East Africa, this marginality of
trade in manufactures is not very surprising because, as we
saw while discussing Clause (a) of the Kampala Agreement,
the firms sought to be reallocated by the clause produced
cement, shoes, beer and cigarettes and yet in the region the
majority of the people neither live in stone houses, nor wear
shoes (as a permanent activity), nor drink, nor smoke.

The EAC Treaty did little to change the traditional
pattern of trade. Rather, it was a kind of pastiche written
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over the existing frameworks and it adopted formulas

which had already proved unworkable. A good example of
this was the transfer tax in the EAC Treaty which was,

in a way, a reincarnated version of Clause 1 of the
Kampala Agreement in that both accepted duplication of
industry in an already small market so as, it was said,

to close the gaps in industrial development among the
Member States. We have seen that these policies proved

a failure bucause Members could change from one line of
production to another line which was unaffected by the
policy. Another example is the customs and excise re-
distributionr mechanisms of the EAC Treaty which had their
replication in the ‘distributable pool' of the Raisman
Commission. We do not need to repeat the arguments
advanced adainst both of these in the first two chapters
of this escuy. It seems R.H. Green was right when he
wrote, 'to vevent collapse [in 1967] each country sought
to secure certain key gains and to offer compromises on

a variety of issues to achieve a package which would be
mutually acczeptable'.2 By saying this, Green implicitly
made the point that there was little which was new in the
whole approach of the EAC Treaty - compromises made in a
hurry are surely not the sterner stuff that new approaches
are amde ci. And yet if we look at the studies undertaken
before the formation of the EAC, we find that the arguments
offered for its creation were either, (1) that the individual
Members wou.!.d not be better without it than with it or (2)
in the stuavy by Brown3 which comparzd the trade potential
of East Africa with that of Britain, the East African
Community had been justified in terms of its potential
rather thanr by its actuality. Brown's estimation that
East Africs as a whole had the potential of reaching some
70 per cent to 80 per cent of the performance of British
trade was of course criticised as an over-estimate by,
amongst othors, Masell,4 on the ground that comparable
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British firms could rely on the external economies of
outside services which may not be available in East Africa.
But Masell did not go on to make the point that those

levels could not hope to be achieved in East Africa for the
difference that, while Britain is symmetrical and auto-
directed in 1ts patterns of trade within itself, the patterns
in East Africa are asymetrical and directed towards the out-
side. The Treaty that was signed in 1967, in failing to
address this pasic issue of orientation was then inherently
incapable of achieving what the signatories hoped it might
achieve.

To say that the EAC Treaty did not, on the whole,
either alte: the established patterns of trade or reach the
potentials <laimed for it does not also mean it achieved
nothing eitn=r on its own or in combination with other
factors, in “he expansion of trade. We have seen that it
did in fact iecad to some satisfactory performance in the
first four ;cars down to 1971 after which time there was
considerable decline. But what was significant about the
whole arrarn ;:ment was the element of polarization of both
trade and «+ 72lopment in favour of Kenya which it brought
about. In !%is tendency towards polarization there is in
fact nothinj surprising. Studies by leading economists
(Misekell,b Meier, Prebisch) have shown that regional orga-
nizations f«rmed by Least Developed Country (LDC) Members
who are at ..fferent levels of development tend to polarize
the develop: »nt in the most developed member. These econo-
mists have’:ajected the arguments such as are advanced by
A.J. Brown’ to the effect: that when a common market is
formed, certain automatic forces normally ensure that the
rapid devel.:ment in one region will spread to other regionsg
through spi:i-over or spread effects. They have shown that
this generalization is based on the experience of advanced,
diversifiec and flexible economies; what actually happens
in customs unions formed among LDCs is the opposite, that
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is, polarization effects. They have argued that polari-
zation is bound to occur in the LDC regional organizations
owing to the low level of cohesion of economic forces and
the low level of development of economic structures. 'These
oeconomists have nevertheless justified regional groupings
among LDCs on other ground such as (1) a large market is
likely to aztract greater market, (2) meed for protection
of infant import substituting industry is better fulfilled
in a regional organization than in the national arena, and
(3) a regioi«l organization may offer some gains from

specializarion according to comparative advantage.

But to return to polarization: We have already seen
how assiducusly the industrially lagging members of the
EAC sought i be placed on an equal footing with Kenya
even as far back as the 1920s. In tne EAC Treaty itself,
the workings of the EADB, the transfer taxes, the careful
balancing <! customs/excise revenues, the approach to
industrial zllocation all reveal great dedication amongst
the unequal nembers for equality. This being so, it is
not surprising that the underdeveloped members were bound
to react ex: remely negatively to a treaty which effectively
enhanced r.""ar than curtailed, the advantages that were
enjoyed by :ne superior Members.

So, what kind of Treaty did East Africa need in
1967? 1In *t:n»> late 70s, Professor XK. Kim8 addressed the
problem of 12 whole thrust of the =20 Treaty and argued
that its 't ude approach' within which trade had become
liberalizec within the confines of its traditional setting
was unsuitanle for East africa. He argued clearly that
economies which had little complimentarity, in production
could not h:e to acquire a long-lasting improvement in
their trad. through the 'trade approach'. What East Africa
needed, Professor Kim argued, was a 'planning approach'
capable of reconstituting the internal patterns of supply
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and demand. And, if we may add, capable also of cutting

out the tendency towards polarization.

I would submit that the PTA Treaty is the kind of
documents East Africa needed in 1967. This Treaty adopts
the ’'plannin<¢ approach' to trade (as we saw in chapter 2)
and its mair objective is to eliminate the marginality of
the trade of the Members amongst themselves. Accordingly,
a rather elaborate Rules of Origin is developed in favour
of enterpris«s owned by Member States and managed by their
nationals. “or the same purpose, an elaborate, negotiated
Common List .5 also put in place consisting of products
originating in Member States which are of import and export
interest am:ny the Member States. Wwe have attempted a
comprehensive discussion of these in the last chapter. The
Secretary-C-ineral of the PTA has advised that by present
reckoning, 2 PTA Member States will be able to save some
US #3.1bn by virtue of The Rules and the Common List.

The PT» Treaty has also taken care of the problem of

polarizatici. It is significant in this respect that the
PTA is not .. all-embracing Common Market but a looser
form of ory.iization in which trade is subjected to a
great deal . management. Also, the combination of provi-

sions of equity~-holding ratios based on a realistic assess-
ment of th: .ircumstances of each Mcmber State, the Compen-
satory fin:arce facility advanced for net importers such as
Tanzania, / ility for the conducting of trade in the local
currencies, as well as the great nuaber of members with
varying orizntations in trade will ensure that there can

be little :olarization. It must be emphasized that the

PTA Treaty is an extremely careful document especially in
its attem;:i - to cater for the particular predicaments of
the Member: and, although criticisms have beeh made of it
in not carinjy for certain situations, those are extremely
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few indeed. It seems at least clear that the combination
of elements I have enumerated above are superior to the
transfer taxes and the mechanisms promoted through the
EADB for the elimination of polarization. One discoura-
ging element, nevetheless (although again it might be
too early to judge) is the recent suspension of the Rules
of Origin for a period of five years. This move may well
have the effect of polarizing trade in Kenya and Zimbabwe
which are the more developed Members of the PTA and thus
giving those countries another edge of five years over
the advantages which those countries already enjoy.

Another factor which was responsible for the demise
of the EAC was that,from a certain point of view, the or-
ganization was far too ambitious. In a paper which
contrasted the laws of the EAC with those of the European
Economic Community (EEC), F.X. Njenga observed, 'the EEC
has nothing comparable to (the) impressive range of
services which has for long formed the backbone of E.A.
‘cooperation. Essentially, the EEC establishes a customs
union within which a unified market is to be established
for the free flow of goods and factors of production and
a common external tariff is adopted [as well]l.... elimina-
. tion of the internal restrictions to trade within the
Community'.9 But Njenga's next point was an admonition
that the Community therefore need to 'include political
as well economic affairs, for it is only by so doing that
we shall resolve disintegrative forces that are likely to
develop'.10 He included the political element in his
estimate of EAC's needs because he thought such an all-
embracing organization as the EAC was likely to produce
certain clashes between itself and the lembers constituting

it. Njenga's words were to prove prophetic in view of the
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events that overtook the corporations leading the EAC
to ruin.

The first corporationll which seriously affected
the life of the EAC was the Railways and Harbours Corpora-
tion. Down to about 1973, its disease was not terminal.
But by 1974 the problems of the Railways and Harbours
became acute. Tanzania, fresh from draconic action and
reasonable success in a somewhat parallel clearing up
exercise of state-trading, demanded:

(1) wholesale management removals (including
of several senior officials who were
Tanzanian) ;

(2) radical structural reform.

Uganda agreed, as did Kenya, to the Tanzanian
approach but at the decision-making level, Kenya demurred.
Tanzania then turned towards radical decentralization so
that it could at least sort out its piece of the railways.
By the end of 1974, Tanzania and Kenya agreed to dissolve
the Railways and Harbours Corporation but landlocked
Uganda was desperate to keep them united so as to maintain
her leverage over access to the sea. The problem of the
Railways set in motion the problem in the East African
Airways Corporation a few years later. Kenya, disatisfied
with the losses made in the internal routes was anxious to
dissolve the Corporation or at best to testrict it to its
international routes. Tanzania and Uganda were for the
status-quo. Xenya proceeded to expel the non-Kenyan staff
of the Corporation from Nairobi. Tanzania warned she
would leave the Community if Kenya did not reinstate matters.
Apparently Kenya did not fully comprehend the Tanzania threat
quickly enough and Tanzania left the EAC. Just as for the
Airways, Kenya was for the dissolution of the Posts and
Telecommunications while the other Member States were against
the move. But this was not an area of actual conflict.
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The problem of the Corporations undersocres the
dangers of too much joint ownership of such Corporations.
It would appear the PTA is not intending such joint
ownership unless perhaps (given the PTA's rather cautions
moves) if such joint ownership comes out of very natural
growth into the concept of joint ownership. At the move-
ment, the PTA has restricted its efforts to synchronization
of time-tables and such matters.

The problems of the Corporatiors in the 1970s were
exercabated by the problems of foreign exchange caused by
the rise in o0il prices. Because of these problems, each of
the three countries of East Africa was adopting a stringent
approach to the management of foreign exchange and of the
means of acquiring it. Thus, Kenya by 1974 had started to
drag her feet on foreign exchange payments to the Head-
quarters in Tanzania while Tanzania in her turn (in oppo-
sition to Kenya's arguments for complete restoration of
laissez-faire approach in the common market) was thinking
it would benefit more from nailing down the evolution of
the EAC toward a planned and more balanced trade pattern
which she believed was part of the Kampala Treaty and
surrounding agreements. At the very root of this division
was the political sovereignty of these nations and also
the difference between the Sessional Paper No. 10 of Kenya

and the Arusha Declaration (blueprint for socialist develop-

ment). There was no easy way therefore of resolving}such
a problem under which were major rifts. It might be well
to remember that the grand idea of an East African
Federation had been sucked into such rifts and gone under-
ground forever!

The final and most crucial non<trade issue which
affected the EAC was the coming to power of Idi Amin in




- 62 -

1971. Nyerere was adamant he would never sit at the same
negotiating table with Idi Amin. As we have noted,
Tanzania and Uganda had joined the EAC from the belief
that together they could squeeze greater benefit out of
Kenya than they would separately. Therefore the ‘rules
of the club' were somewhat affected by Idi Amin's accession
to power and by Nyerere's refusal to sit with hirf. More
importantly, and, in the event, the 3 Authorities in the
EAC could not convene and decide together on major issues
of the life of the Community. It was a pity, therefore,
that the EAC had only three members to it and it is

of course salutary in this respect that the PTA has so
many Members such that a disagreement between even three
of them may not, of necessity, maim the organization.

Therefore, the PTA Treaty is modelled along f'he
right lines. But one question remainc: what lesson can
be drawn from the defunct EAC that is of significance to
the new organization? 1 suppose the greatest lesson the
EAC has for the PTA is the need for commitment to create
an organization which thrives. It is important to note in
this respect that East African cooperation was bedivelled
with crises even before there was anything to quarrel about
- as far back as the twenties. Indeed right down to the
sixties, cooperation in East Africa was still spoken of in
terms of its potential; and intra-trade, even in its hey-
days, never exceeded 20 per cent of total trade in East
Africa - in view of the marginal orientation discussed
above. So there never really was anything to quarrel about;
instead, there was every case for commitment to create
something! In the meantime, however, East Africans carried
themselves around with their swords on them, as it were,
too quick to draw them against each other rather like some
modern versions of the Montagues and *+he Capulets in Sha-
kespear's Romeo and Juliet. The PTA could be wasting too
much of its potential if it gave room for wrangles, but
it could also gain so much from itself if the provisions
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of its Treaty were not written only on paper but also in
the hearts of men who alone have the capability to make
the organization live and thrive!
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