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Abstract
This essay sets out to give legal perceptions on resolve social stigma towards the mentally disabled
persons in Zambia. It focuses on the stigma towards persons with mental disabilities and questions
why socxety finds it difficult to accept mentally disabled persons as being comparable to physical
disabled persons, and as amenable to treatment and prevention. The essay further establishes what

society itself is doing to integrate persons with mental disabilities into mainstream society.

The essay proceeds to establish how government has'interfered in resolving social stigma towards
persons with mental disabilities. It discusses Article 23 of the constitution which generally protects
from discrimination but however does not protect from discrimination based on mental disability,
how the mental Disorders Act reinforces stigma towards persons with mental disabilities and the role
of the Zambia Agency for Persons with Disabilities. The essay also considers reasons why persons
with mental disabilities in Zambia cannot benefit from the provisions of the United Nations

Convention on the Rights of Persons with Disabilities (UNCRPD) despite Zambia having ratified it.

Based on the findings, the essay proceeds to give recommendations such as the need to use the
media in educating éociety on the facts of the different causes, treatments and prevention of mental
dlsabllltles and the need for communities to. form self-help support groups for families of mentally
disabled persons. The essay also strongly advocates for the need to repeal of the Mental Disorders

Act and the domestication of the UNCRPD so that mentally disabled persons are legally protected

from social stigma in all sectors of society.
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CHAPTER 1

GENERAL INTRODUCTION

1.1.0 Introduction

Mental health has been defined as the capacity of the individuals and groups to interact with one
another and the environment, in ways that promote subjective well-being, optimal development and
the cognitive, affective and relational abilities.' Poor mental health is associated with social

disadvantage, human rights abuse, and poor health and productivity and increased risk of mental

disorder.?

It is advisable to note that there are different types of mental illnesses calling for different types of
responses. Common mental disorders found in Zambia are acute psychotic episodes, schizophrenia,
affective disorders, alcohol‘ related problems and organic brain syndromes.” Nevertheless,
throughout history, attitudes have been unfavourable and those labeled as mentally disabled have

been unfairly treated.’

Article 23 of the Constitution of Zambia® does not allow discrimination thus Zambia has adopted a
number of Laws such as the Mental Disorders Act® and the Persons with Disabilities Act’ to govern
mental health in the Country. Further, Zambia is also a signatory to the United Nations Convention

on the Rights of the Disabled.

However, to a larger extent, people who are mentally disabled are stigmatized, feared, scorned at,
humiliated and condemned in Zambia.® It is based on such attitudes that mentally disabled persons
are discriminated against and denied jobs and any meaningful interaction with other members of

society.’ Furthermore, rising rates of mental illnesses in Zambia are being met with growing levels

' Mental Health Country Council of Australia, ‘Mental Health Fact Sheet: A Range of Definitions of Mental
Health/HIness’ (2010), page 1. http:www.mhca.org.au/documents/De finition. Accessed on August 28, 2010,

* R Horton, ‘Stigma and Mental Health’, The Lancet (September 4, 2007), page 34

7 Mayeya et al, ‘Zambia Mental Health Country Profile’, International Review of Psychiatry 16 1-2 (February 15
2004), page 63. " '

* O K. Hwaku, ‘Mental Health: Perspectives on Resolving Social Stigma in Employment for Ex-Mental Patients’,
Journal of Social Development in Africa 4, 1 (1989), page 68
* Constitution of Zambia, Chapter 1.

S Mental Disorders Act. Chapter 305.

" Persons with Disabilities Act, Chapter 65.

8 Mayeya et al, ‘Zambia Mental Health’, page 63.

> O K Hwaku, ‘Mental Health’, page 63.



of stigma and discrimination, with sufferers often isolated by their communities.'’ Evidence suggests
that the stigma and discrimination attached to mental illness is the main obstacle to the provision of
care for people with disability'' thus, mentally disabled persons are persistently in a situation where

they are disqualified from full social acceptance.'?

1.2.0 Statement of Problem

Mentally disabled persons are recognised to have the inherent right to respect for their dignity
whatever seriousness their disability may be and to have the same fundamental rights as their fellow
citizens of the same age, which implies first and foremost the right to enjoy a decent life, as normal
and as full as possible.” For that reason, the government of Zambia has adopted a number of laws.
Such as Mental Disorders Act,'* the Persons with Disabilities Act'® and is also a signatory of the
United Nations Convention on the Rights of Persons with Disabilities (2006). Regardless of this, it
has been observed that mentally disabled persons in Zambia are still met with growing levels of
stigma énd discrimination.'® The issue therefore is to question these laws thereby scrutinizing their
efficacy in resolving social stigma towards fhe mentally disabled persons in Zambia. Accordingly,
the paper will endeavor to provide tangible working solutions that may immediately or progressively

resolve social stigma towards the mentally disabled persons in Zambia.

1.3.0 Obiectives of the Research

The ultimate objective of this papet is to analyse the municipal laws governing mentally disabled
‘persons in Zambia and the United Nations Convention on the Rights of Persons with Disabilities

(2006) in view of resolving social stigma towards the mentally disabled persons in Zambia. The

following are the specific objectives of the study;

i. To give a brief historical background of the development of mental health laws from the

colonial era till the present time in Zambia,

L]

"IRIN, ‘Zambia: Mental [liness Sufferers Shunned and Isolated’ (2007), page 1.
http://www.allafrica.com/200709070903 .html.

"' R Horton, ‘Stigma and Mental Health’, page 34.

'O K Hwaku, ‘Mental Health’, page 64.

" P D C Phiri, ‘Zambia’ (2008), page 3. http://www.erasmusmundus.be/zambia.pdf. Accessed on August 28, 2010

14 Mental Disorders Act, Chapter 305.

"% Persons with Disabilities Act, Chapter 65.

' IRIN, ‘Zambia: Mental Illness’, page 1.



ii. To discuss the factors which have contributed to social stigma towards the mentally disabled

persons in Zambia,

iii. To evaluate the efficacy of the Zambian legal framework governing mental health in

resolving social stigma towards the mentally disabled persons in Zambia,

iv. To scrutinize the efficacy of the United Nations Convention on the Rights of Persons with

Disabilities in resolving social stigma towards the mentally disabled persons in Zambia,

v. Finally, to 'recommend measures both immediate and progressive that may resolve social -

stigma towards the mentally disabled persons in Zambia.

 1.4.0 Rationale and Justification of the Research

This essay is considering the resolution of social stigma towards the mentally disabled persons in
Zambia. The study is justified because previous studies have shown that most people, whether young
or old, highly educated or with little schooling, feel that mentally disabled persons are dangerous,
dirty, unpredictable and worthless.!” Though it is acknowledged that mentally disabled persons have
the inherent right to respect for their dignity and with the same fundamental rights as their fellow
citizens of the same age, implies first and foremost the right to enjoy a decent life, as normal and full
as possible,'® the mentally ,diéabled persons in Zambia are currently being met with growing levels
of stigma and discrimination, with sufferers often isolated by their communities.'"” The question
therefore is, despite the municipal laws and the United Nations Convention on the Rights of Persons
with Disabilities,‘why is this so, and what more can be done? The study aims at making useful .

suggestions and recommendations to that effect.

1.5.0 Specific Research Questions

i.  To what extent are the Zambian mental hcuith laws and the United Nations  Convention
on the Rights of Persons with Disabilities cifective in resolving social stigma towards the

mentally disabled persons in Zambia?

"7 R Horton, ‘Stigma and Mental Health’, page 34.

'8 p D C Phiri, ‘Zambia’ (2008). page 3.
"IRIN, *Zambia: Mental Diness Sufferers Shunned’, page 1.



il.  What challenges has the Zambian government faced in resolving social stigma towards

the mentally disabled persons in Zambia?

iii.  To what extent has society itself attempted to resolve social stigma towards the mentally

disabled persons and what have been the shortul]s?

iv.  Finally, what measures can society and government respectively consider in resolving

social stigma towards the mentally disabled persons in Zambia?

1.6.0 Research Methodology

This study will be based on both primary and secondary information. The primary information will
include interviews with personnel of the Mentai Health Association of Zambia (MHAZ), Zzmbia
Agency for Persons with Disabilities (ZAPD), Mental Health Users Network of Zambia, Care
ministries for the Mentally Ill. Chainama Hills Hospital. involved religious groups and 1’amiliés of
the mentally disabled persons. Secondary sources include statutes, international instruments, judicial

decisions, books. articles periodicals, reports, journals, newspapers and obligatory essays.

1.7.0 Outline of Chapters

1. Chapter 1: General Introdﬁction

1.1.0 Introduction

1.2.0 Statement of Problem

1.3.0 Objectives of the Researcﬁ

1.4.0 Rationale and Justification of the Research

1.5.0 Sﬁpeciﬁc Research Questions

1.6.0 Research Methociology

1.7.0 , Outline of Chapters

2. Cha.pter 2: Society’s responses towards the challenges of the mentally disabled persons in
Zambia.

2.1.0 Introduction



2.2.0  Challenges of the mentally disabled persons in Zambia
2.3.0 Negative social responses towards the mentally disabled persons in Zambia
2.4.0 Positive social responses towards the rhentally disabled persons in Zambia
2.5.0 Society’s efforts in resolving social stigma towards the mentally disabled persons
in Zambia
2.6.0 Conclusion
3. Chapter 3: Government’s intervention in resolving social stigma towards the mentally
disabled persons in Zambia.
3.1.0 Introduction
3.2.0 Discussion of the Zambian laws attempting to resolve social stigma towards the mentally
disabled persons in Zambia

3.3.0 Achievements of the Zambian laws in resolving social stigma towards the mentally disabled

persons in Zambia

3.4.0 Shortfalls of the Zambian laws in resolving social stigma towards the mentally disabled

persons in Zambia
3.5.0 Conclusion‘
4. Chapter 4: The efficacy of the United Nations Convention on the Rights of People with
Disabilities in Zafnbia.
4.1.0 Introduction
420" Discussion of the United Nations Convention on the Rights of People with Disabilities
4.3.0 Efficacy of Géve-rnment’s implementaﬁon of the United Nations Convention on the Rights of

People with Disabilities in résolving social stigma towards the mentally disabled persons in



Zambia
4.4.0 Conclusion

5. Chapter 5: Conclusion and Recommendations.
5.0  Conclusion

5.1 Recommendations




CHAPTER 2

SOCIETY’S RESPONSES TO THE CHALLENGES OF THE MENTALLY DISABLED
PERSONS IN ZAMBIA

2.1.0 Introduction

This chapter focuses on society’s responses to the challenges of the mentally disabled persons in
Zambia. Mental disability is an example of illness as stigma.*® While most forms of illness arouse
feelings of sympathil or compassion?! amongst non-sufferers, mental disability is perceived as ‘a
mark of dishonour’ and the ‘healthy’ population may reject ‘sufferers’.?? The stigma attached to
mentally disabled persons is perceived as a common phenomenon, mostly associated with local
belief systems regarding the causes of mental illness. 23 For instance, on one hand, religiously, mental
disabilities are claimed to be caused by demons. On the other hand, traditionally, they are claimed to

be due to acts against traditional norms.*

Even though it is a fact that many of the mentally disabled persons who receive proper and adequate
treatment not only get well and prosper at work, but also live a satisfactory and productive life,” it is
difficult for society to accept mental disabled persons as being comparable to physical disabled
persons, and as amenable to treatment and prev'entivon.%‘ Stigma towards persons with mental
disabilities manifests in the tendency to believe that mental illness is a permanent condition and
those with the condition can never recover.”Stigma frequently makes it difficult for ex mentally
disabled persons to and from re-entering the workforce.® F urthermore, lack of edu'cation on mental

disabilities also brings about myths and misconceptions against persons with mental disabilities. 2

*B Anderson, ‘A Human Rights Approach to HIV Testing: Voluntary, Mandatory or Routine?’ AIDS Legal Network
(September, 2006), page 1.

2 Examples include illnesses such as cancer, heart disease or brain damage.

) Anderson, ‘A Human Rights Approach’, page I.

2 R Horton, ‘Stigma and Mental Health’, page 52.

* Interview with S Katontoka, Mental Health Users Network of Zambia, President, Lusaka, November 10, 2010.

30 K Hwaku, ‘Mental Health’, page 64.

®OK Hwaku, ‘Mental Health’, page 64, )

7 Interview with S Katontoka, Mental Health Users Network of Zambia, President, Lusaka, November 10, 2010.

BOK Hwaku, ‘Mental Health’, page 64,

® K Schriner, ‘South African Leader Calls for HIV/AIDS Education for People with Disabilities’, Southern Africa
HIV/AIDS and Disability 58 (December, 2003), page 2.



2.2.0 Challenges of the mentally disabled persons in Zambia

2.2.1 Stigma and Discrimination

A stigma is any characteristic that sets an individual or group apart from the majority of the
population, with the result that the individual or group is treated with suspicion or hostility.*® The
origins of the word *stigma’ can be traced to classical Greece, where ‘outcasts groups’ were branded,
or physically marked. as a permanent measure of their status.®' Evidence suggests that the stigma

attached to mental illness is the main obstacle towards mentally disabled persons in Zambia,*?

Mentally disabled persons are persistently in a situation where they are disqualified from full social
ac‘ceptance,3 * Users and mental health advocates in Zambia note that stigma towards pérsons with
mental disabilities can be more destructive and disabling than the illness itself, and is a major
obstacle to seeking help.** For instance, in 2009, a 19 ycars old orphaned mental patient living in
Kafue was chased from his uncle’s due to the shame of living with a person known in the
community as mentally unstable. Fortunately, the Kafue Marketers Association intervened by
contributed money for his transportation, admission and rehabilitation fees at Chainama hills

hospital.’

Moreover, stigma does not stop at the illness.*® It marks those who are ill and their families over
generations.”’ Family members who help care for pcople with mental illness report feeling
stigmatised as a result of their association with their loved one having a mental illness.3® For
instance, admitted in the high cost area at Chainama hills hospital is a 19 years old Zambian girl
raised in Canada. After having expressed violent symptoms of depressibh after her father’s murder,
her mother, an employed nurse in Canada decided to send her back to Zambia for medical treatment

although it is a notorious fact that Canada can provide far much better medical treatment and

B Anderson, ‘A Human Rights Approach’, page |I.

’'B Anderson, ‘A Human Rights Approach’, page 1.

*2 R Horton, ‘Stigma and Mental Health’, page 53.

O K Hwaku, ‘Mental Health’, page 64.

'S Katontoka, ‘MHUNZA President Calls on Stakeholders’, page 5.

** Interview with D J (anonymous), Kafue Marketers Association, Marketer, Kafue. November 18, 2010.

° D. Roe el al, Self Stigma. May 13,2010, p.1.

" D. Roe el al, Self Stigma, p.l.

8 Author’s interview with S. M. Muleya, (a mother of a 33 years old mentally disabied man), Kafue, November 14,

2010.



rehabilitation scrvices that Zambia.® It is on the basis (hat it can safely be concluded that social
relationships of people with mental illness deteriorate very rapidly as family members and friends

often dissociate themselves from the person with mental illness due to stigma.*’

Another obstacle that may result from stigma is “self-stizma” whereby people with a mental illness
adopt and internalizg the social stigma and experience loss of self-esteem and self-efficacy.*' For
instance, within formal institutional strubtures, although words such as “emotionally ill’.
“psychologically disturbed’ and *mentally deficient’ may be professionally valuable becAause they are

descriptive use, they often have a stigmatising effect.*?

Thus, it ought to be noted that discrimination is a double edged sword wielded by society in that
society discriminates against persons with mental disabilities and at the same time reinforces their
feelings of self-worthlessness resulting in self-discrimination.” This is in line with Prof. Roe’s
observation which confirms that p‘eople with a mental illness with elevated self-stigma report low
self-esteem and low self-image, and as a result they refrain from taking an active role in various

areas of life, such as employment, housing and social life."

Sister Harriet the assistant sister in charge of Chiweled: Community School based in Handsworth,
Lusaka, Zambia, observes that mentally disabled persons usually grow up with neither any
responsibilities nor: education therefore end up being dJependents on their families or society at
large.* For instance, Investigation established that at Chainama hills hospital is a mentally ill man
though not admitted, has on several occasion's been admitted and later dischar;:;ed from the
institution.*® It was also found that he consumes ‘two weeks medication in three days to get
intoxicated when discharged from the hospital because he is jobless and fully dependent on his
mother.*’ Unfortunately, Mr." X’s mother recently left the country and is now living in France hence

’ . . . . 8
he has no one to financially help nor give him the necess:ry emotional support.’

* Author’s interview with A. T, (an anonymous mental health paticnt), Lusaka, November, 2010.

) psebunnya et al, ‘Stakeholder Perceptions of Mental Healt Stigma and Poverty in Uganda’ (2009), page 1.
http://www.biomedcentral.com/1472-698X/9/5. Accessed on Augu:t 28, 2010.

*'D Roe el al, *Self Stigma’, page 1. -

20 K Hiwaku, ‘Mental Health®, page 64.

*C C Soko, “The Mental Disordered in Zambia- A Broader Perspe.tive’, (2007), page! 8.

“ D Roe el al, *Self Stigma’, page 1.

“ Interview with Sister; Harriet, Chiweledi Community School, Assistant Sister in Charge, Lusaka, November 15, 2010.
* This was established during author’s visit at Chainama hills hospi:ul. :

7 Interview with K K (anonymous), Mental Health Association of »aimbia, Accountant, Lusaka, Novemiber 16, 2010,
* Interview with K K (anonymous), Mental Health Association of 7ambia, Accountant, Lusaka, November 16, 2010.
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2.2.2 Difficulty in accessing financial services

The stigma attached to persons. with disabilities manifested in the tendency to believe that mental
illness is a permanent condition and those with the condition can never recover.*’ This makes it hard
for them to access financial services such as loans from micro-finance institutions.>" According to a
reported study, although it may not be a formally documented policy, micro-finance institutions do
not extend loan services to people known to have a mental illness, thereby denying them

opportunities to engage in income generating activities.”'

2.2.3 Poverty and Unemployment

While mental illness affect individuals at all economic levels, many people with mental health
problems end up in poverty due to the stigma attached to being labeled mentally ill.>* This stigma
frequently makes it difficult for them to enter or re-enter the workforce.™ For instance, Bwalya
Mubanga, 31, has lived in seclusion in the capital, Lusaka, for nearly five years srince he was
discharged from Chainama hills hospital, the country's biggest treatment facility for mental health
problems.** Mr. Mubanga complains as follows;

"Before I started suf‘fering.from the problem I worked as a cashier in a supermarket. [ became very

depressed when | was abruptly retired and, after coming out of the hospital, | have been looking, for
another job. Everyone is refusing to give me a job around here: they say they cannot employ & mad

555
person.””

Thus, if employed, individuals with mental illness may suller disparaging remarks at svork due to a
lack of sympathy and understanding.™ This situation is made worse by outright social exclusion of

mentally challenged people that constrains their participation in the job market.”’

MHUNZA President, Mr. Sylvester Katontoka who has experienced emotional difficulties argues

that as many as one million people could be affected by mental healtn problems'in Zambia, thus,

“ Intetview with S Katontoka, Mental Health Users Network of Zambia, President, Lusaka, November 10, 2010.
* Interview with S Katontoka, Mental Health Users Network of Zambia, President, Lusaka, November 10, 2010.
) Ssebunnya et al, ‘Stakeholder Perceptions’, page 1.

20K Hwaku, ‘Mental Health’, page 64.

YOK Hwaku, ‘Mental Health’, page 64.

*IRIN, *Zambia: Mental Illness’, page 1.

*IRIN, *Zambia: Mental illness’, page I

5 Ssebunnya et al, ‘Stakeholder Perceptions’, page 1.

7] Ssebunnya et al, ‘Stakeholder Perceptions’, page!.
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there is need to undertake powerful awareness campaigns against stigma, discrimination,

marginalisation and exclusion.®
He further observes as follows:

"Most of our members are sidelined from developmental projects after undergoing treatment in the
communities where they live. This makes them. to continuously living in poverty, and we have high
numbers of our people having relapses as a result. It is a cost to the country because our members, who

are just languishing in destitution, are still capable of contributing to national development but they are
not being given a chance.”™’

2.2.4. Access to mental health services

Access to better mental health services was reported to be extremely hard for the poor, especially
those in the remote areas.®” Even where free services are available in public health facilities,
transport costs remain a major obstacle, particularly for those living in remote rural areas.®’ This
prolongs the period for which the poor people will battle with their mental illnesses, worsening the

effects and making it more likely that their condition will become chronic, thereby exposing them to

. 62
more stigma.

2.2.5 Limited number and type of human resources trained in mental health

Over time the number of frontline mental health workers and professional staff has been declining.
This is due to the 'brain draih', retirement, death and low output from training institutions.®> For
practicing psychiatrists, only one is available for the whole country.®® Other key mental health
workers such as psychologists. social workers and occupational therapists are also in short supply.8*

All in all, the mental health services situation in Zambia could be described as critical, requiring

: 6
urgent attention.®®

**IRIN, *Zambia: Mental illness’, page 1.

*[RIN, ‘Zambia: Mental iliness’, page 1.

0 Ssebunnya et al, ‘Stakeholder Perceptions’, page |.
o) Ssebunnya et al, ‘Stakeholder Perceptions’, page 1.
6} Ssebunnya et al, ‘Stakeholder Perceptions’, page 1.
) Mayeya, et al, ‘Zambia Mental Health’, page 63.
) Mayeya, ct al, ‘Zambia Mental Health’, page 65.
) Mayeya, et al, ‘Zambia Mental Health’, page 65.
6y Mayeya, et al, ‘Zambia Mental Health’, page 65.
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2.3.0 Negative social responses towards the mentally disabled persons in Zambia

2.3.1 Denial of Access to Credit Services

An important finding was that users and other participants reaffirmed denial of access to credit
services for people with mental illness.” This is in line with earlier findings by Ntale, that while
there is no evidence of an official policy by financial institutions to exclude disabled people from
accessing loans, most disabled people are denied credit facilities in nearly all financial institutions.®®
These»ﬁndings are also in line with comments by MHUNZA President, Mr. Katontoka, who argues
that poverty acts through economic stressors such as unemployment and lack of affordable housing,
preceding mental illnesses such as depression and anxiety, makes poverty an important risk factor

for mental disabilities as well as a consequence of mental disabilities.®’

The foregoing negative attitude is justified on the basis that individuals with mental illness would
not be charged before the law in case they defaulted.”’ As a result, financing institutions would
prefer not to risk their money with people who could easily be acquitted for reasons of insanity,

thereby causing financial losses.”’ This practice has important implications for people with mental

illness.” Therefore, decreased access to social and financial services has been found to increase the

disability.”

2.3.2 Social sanctions

Social sanctions against marrying a mentally dxsabled person may mean that they are likely to
become involved in a series of unstable relations.” Slmxlarly, past experience as shown that mentally
challenged individuals (both male and female) are more likely to be victims of sexual abuse and rape

than their non- disabled peers.”* For instance, in the 1980s a female Kafue Town based mentally il

7 Maycya, et al, ‘Zambia Mental Health’ » page 66.
%y Mayeya, et al, ‘Zambia Mental Health’ , page 66.
 Interview with S, Katontoka, Mental Health Users Network of Zambia, President, Lusaka, November 10, 2010,

J Ssebunnya et al, *Stakeholder Perceptions’, page 2.

g Ssebunnya et al, *Stakeholder Perceptions’, page 2.

J Ssebunnya et al, ‘Stakeholder Perceptions’, page 2.

J Ssebunnya, et al, ‘Stakeholder Perceptions’, page 2.

K Schriner, ‘Southern African Leader’, page 2.

PK Schrmer ‘Southern African Leader’, page 2.
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patient popularly known as “Joyce® is said to have had about five pregnancies and her children

disappeared a short period after giving birth. Her whereabouts are currently unknown.”

2.3.3 Difficulty in school enrolment

Teachers who were interviewed confirmed that children with mental illness are less likely to attend

177

and continue with schoo If they are already in school at the time of onset of the mental illness,

chances are high that they will be forced to drop out due to the following two reasons;’®

Firstly, such children often fall victims of stigma by schoolmates and teachers, prompting them to
abandon school.” This was confirmed by Mrs. A. Chulu who said that her son had to stop school

due to occasional epileptic seizures hence castigated as a threat to other pupils.®’

Secondly, the parents might not only look at them as a disgrace but have very little hope in them and
believe it is a waste of money to keep them in school.®' In an interview conducted with Mrs. S. M.
Muleya, the mother of 31 years old Nashu Muleya, confirmed that her late husband could not send
her mentally disabled son to school for fear of worsening his mental status if put in a school of the

mentally challenged.®” The resulting lack of education is believed to perpetuate trans-generational

poverty.*

2.3.4 Misconceptions and Myths

Myths on curing HIV, which proclaims that HIV- positive individuals can rid themselves of the virus
by having unprotected sex with virgins, have contributed to a significant rise in the rape of the
mentally challenged children and adults.3* Assumed to be virgins, they are specifically targeted for
the purposes of fulfilling this myth treatment.®® The then Deputy President of South Africa, Jacob

Zuma conceded to the fact that it may be more difficult to reach individuals with intellectual

’ Interview with P J (an anonymous Kafue resident), Kafue, November 18, 2010.

7 Ssebunnya et al, ‘Stakeholder Perceptions’, page 3.

’ ) Ssebunnya et al, ‘Stakeholder Perceptions’, page 3.

" ) Ssebunnya et al, *Stakeholder Perceptions’, page 3. ,

% Interview with A. Chulu, (mother of a mentally ill 16 years old boy), Kafue, November 14, 2010.
8 Sscbunnya et al, “Stakeholder Perceptions’, page 3.

% Interview with S M Muleya (mother of a 33 years old mentally ill man), Kafue, November 14, 2010.
B Ssebunnya et al, ‘Stakeholder Perceptions’, page 3.

YK Schriner, *South African Leader’, page 2.

¥ K Schriner, ‘South African Leader’, page 2.
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disabilities, though this group-is the most vulnerable. He further observed that young women with

intellectual disabilities are vulnerable to sexual abuse and infection with HIV/AIDS. %

2.4.0 Positive social responses towards the mentally disabled persons in Zambia

MHUNZA President, Mr. S. Katontoka observes that there is a lot of ignorance on the issue of
mental illness and further stresses as provided below;
“People who suffer or have suffered from mental illness have many obstacles to overcome. Don’t let

your attitude or action be yet another hurdle. Mental Illness can strike anyone. It knows no age limit,
economic status, race, creed, and color, culture and tradition. Mental illness can affect anyone.”’

Mr. Katontoka has since called on all Zambians to support people living with mental illness because
although it is very difficult to be cured, it can be managed and controlled.®® Moreover, he argued that
if we are to fight stigma, we must ensure that mentally ill patients receive better treatment. %’ There is
need to train more professionals in this intervention and root the method in rehabilitation centers and
community health centers. so as to assist in recuperation processes and in community inclusion over
a larger and more significant population of people with mental illnesses.”® The need to narrow
thedistance between needs and services is the only way to acquire mental health services.”' Mr.,
Katontoka accordingly calls for the Government, civil society, Development agencies and Donors to
combine and join hand to make health services available, accessible and affordable to all the people
in need.”

Sister Harrict observes that due to the disability, mentally challenged pupils must be enrolled in
special schools with regard to their special needs. She observed that academically, since mentally ill
pupils may not perform as well as other children without mental disabilitics, it is important to

empower them by teaching them life skills that they can best perform thus helping them feel part of

%K Schriner, *South Alfrican Leader’, page 2.

7 Interview with S Katontoka, Mental Health Users Network of Zambia, President, Lusaka, November 10, 2010.

¥ Interview with S Katontoka, Mental Health Users Network of Zambia, President, Lusaka, November 10, 2010.

? Interview with S Katontoka, Mental Health Users Network of Zambia. President, Lusaka, November 10, 2010,

% Interview with J Kasonde, Care Ministries for the Mentally 111, Director General, Lusaka, November 16, 2010.

" Interview with J Kasonde, Care Ministries for the Mentally 1ll, Director General, Lusaka, November 16, 2010.

2P Phiri et al, ‘MHAZ Branch Round Table’, Mental Health Association of Zambia Newsletter (Second Quarter 2009-
010), page S.
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society.” Thus. children at Chiweledi community school are taught personal hygiene. basic home

chores and also how to stitch doormats which they can put up for sale.”

2.5.0 Society’s efforts in resolving social stigma towards the mentally disabled persons in

Zambia
World Mental Health Day falls on the 10" of October every year and the theme for last year’s
celebration was ‘Mental Health in Primary Care Enhancing Treatment and Promoting Mental
Health’.” The Mental Health Association of Zambia (MHAZ), being the mother body of all Non-
Governmental mental health organizations together with other mental health stakeholders planned a

joint celebration in order to achieve a greater impact aimed at urging policy makers to make mental

health issucs a priority.”®

2.5. 1 MHAZ

MHAZ is an indigenous non- governmental, non-partisan and membership driven organization for
women. men, children and other vulnerable groups through service delivery; advocacy. networking

and research in order to achieve the highest level of mental health for all Zambians.? MHAZ has

carried out capacity building workshops in Kasama, Chipata, Mazabuka, Mongu, Kabwe,
Livingstone, Kitwe and Solwezi.”® The mental health topics covered during these workshops

includes

What is mental health?

Mental Health and Human Rights,

.
e -~ Mental Tealth in Work places,

¢ Mental Health and Coping with Stress,
. j Project I’ropbsal writing and,

 Interview with Sister Harriet, Chiweledi Community School, Assistant Sister in Charge, Lusaka, November 15, 2010.
' Interview with Sister Harriet, Chiweledi Community School, Assistant Sister in Charge, Lusaka, November 15, 2010.
% P Phiri et al, *MIAZ Branch Round Table’, page 5.

% P Phiri ot al, MHAZ Branch Round Table’, page S. i

7 Interview with K K (anonymous), Mental Health Association of Zambia, Accountant, Lusaka, November 16, 2010.
* P Phiri ¢t al, *“MHAZ Branch Round Table’, page 5.
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e Mental Health and Advocacy.”

Portraying people with disabilities with dignity and respect in the media can help promote more
inclusive and tolerant societies.'®° It is on this basis that MHAZ has come up with the initiative of
producing a newsletter to disseminate mental health related issues to the general public. It further

runs a mental health program occasionally on radio Christian voice.'?!

2.5.2 Lifeline Zambia Chapter

The media - television, radio. newspapers, magazines, the internet, social media and other forms
play an important role in influencing public opinion and attitudes towards persons with mental
disabilitics.'"” The choice of words, images and messages can determine perceptions, attitudes and
behaviours.'” Lifeline Zambia Chapter is the only Zambian mental health organization that offers
anonymous telephone counseling through the provision of toll free counseling services by offering
counseling scrvices to their actual receivers.!® The tol] free number is 399 and is available to all

. - - 105
mobile networks in Zambia.,

2.5.3 MHUNZA

MHUNZA is another indigenous non- governmental. non-partisan and menﬁbership driven
organization advocating for the human rights and empowcrment of not only the mentally disabled
pci‘sons but and also the ex-mental patients found in Zambia, '’ Most mentally ill batients are
dependents.'’” In view of that, MHUNZA engages 30 cx mental paticnts on the discharge list at
Chainama hills hospital, identifies their area of business interests and empowers them with business
skills."™ Relatives are also invited to these seminars thereby encouraging family members to be
involved in the ex-mental patient’s business. This measure has proved to be successlul as it keeps

. . 109
the ex-mental patient not only busy but also destructed from relapses.

* P Phiri et ul, *MIIAZ Branch Round Table’, page S.

% Interview with K K (anonymous), Mental Health Association of Zambia, Accountant, Lusaka, November 16,2010,
" nterview with K K (anonymous), Mental Health Association of Zambia, Accountant, Lusaka, November 16, 2010.
Clnternational Labour Organisation, *Media Guidelines for the Portrayal of Disabilities’ (April, 2010), page 46.
http://www.ilo.org/../wem_127002.pdf. Accessed on September 13, 2010,

“International Labour Organisation, ‘Media Guidelines’, page 47. -

104 Interview with K K (anonymous), Mental Health Association of Zambia, Accountant, Lusaka, November 16, 2010.
% Interview with K K (anonymous), Mental Health Association of Zambia, Accountant, Lusaka, November 16, 2010.
% Interview with S Katontoka, Mental Health Users Network of Zambix, President, Lusaka, November 10, 2010.

7 Interview with J Kasonde, Care Ministries for the Mentally Ill, Dircctor General, Lusaka, November 16, 2010,

"% Iterview with S Katontoka, Mental Health Users Network of Zambia, President, Lusaka, November 10, 2010.

" Interview with S Katontoka, Mental Health Users Network of Zambia, President, Lusaka, November 10,2010.
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2.5.4 Care Ministries for the Mentally 111

Care Ministries for the Mentally 11l is another Zambian NGOs whose mission is to transform people
with mental illnesses into socially acceptable individuals by reducing stigma and discrimination and
also increasing the awareness of mental health problems in the community through innovative
intervention voluntarily and impartially.'" According to Mr. J. Kasonde, Care Ministries for the
Mentally 11I's target group is the homeless mentally ill.""" He stressed that the NGO’s vision is to

. . . . . 12
have socially empowered and Interactive people with mental illnesses. !

Consequently, Care Ministries for the Mentally I1] has designed a program for the homeloss mentally
il called the *Personal Hygiene and Nutrition’ conducted on a monthly basis.''"? During this
program, the first step is to go to the dwelling places of tl:c homeless mentally ill patient and try to
create friendship through offering them food. He said thut after several occasions of offering the
homeless mentally ill food, a friendship is created. It is at this friendship basis that Care Ministry for
the Mentally 11l personnel try to persuade the homeless mentally ill patient to go with them for the
sole purpose of psychiatric dssessment, admission and rehahilitation at Chainama hills Lospital. Mr,
Kasonde further said that when a patient is admitted under this program and later recovers, talks are
conducted with the patient to try and trace his family. I ihe family is traced, they try w0 establish
what might have been the causes of the mental illness and ry 1o come up with ways of’ preventing
relapses. ' |

Inclusion of the mentally disabled persons into the comnumity also involves ensuring that they
varticipation in all basic services available to the general pepulation and the removal of barrier that
revent them from fully pzu'lic‘ipating in society.'" Thus. Care Ministries for the Mentally 1l is
urrently in talks with the donor community to help ex menial patients open up a car wash service in

. . . . 116
Northmead. ©usaka thereby cncouraging community integration, '

O Interview with I Kasonde, Care Ministrics for the Mentally 111, Dirce: v General, Lusaka, November 16, 2010,
! Interview with J Kasonde, Care Ministries for the Mentally HI, Dirce or General, Lusaka, November 16, 2010.
? Interview w ith J Kasonde, Care Ministrics for the Mentally [, Direoror General, Lusaka, November 16, 2010.
3 Interview with J Kasonde, Care Ministries for the Mentally I, Dirce-or General, Lusaka, November 16, 2010.
Interview with J Kasonde, Care Ministries for the Mentally Ill; Dircc:or General, Lusaka, November 16, 2010.
*International Labour Organisation, *Media Guidelines’, page 47.

*International Labour Organisation, ‘Media Guidelines’, page 47.
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2.5.5 Chiweledi Community School

Material resources are central elements in the fight against stigma of mental illness.''” So is the
importance of education and stigma reduction programmes in protecting those with mental illness
from social isolation. particularly in conditions of poverty.'" Thus, at Chiweledi Commiunity School
run by St Ignatius Catholic Church in Lusaka mentally disabled children are not only taught

personal hygicene and basic home chores but also how to stitch doormats for sale.

2.6.0 Conclusion

From the foregoing, it is apparent that it is difficult for society to accept mental disabled persons as
being comparable to physical disabled persons, and as amenable to treatment and prevention,
Indigenous NGOs, civil societics and churches have become active in order improve mental health
education and avacatc for quality mental health scrvices in order to resolve stigma and
discrimination towards mentally disabled persons in Zambia. This is based on the belicf that NGOs,
civil socicties and churches must come together and work with government to effectively make

mental health issues a priority.

Chapter 3 focuses on the Zambian government’s intervertion in resolving social stigm: towards the
mentally disabled persons in Zambia. Article 23 of Cons:itution of Zambia prohibits discrimination
in general terms. The government deals with disability is:ucs al an inter-ministerial level though the
main ministry dealing with cases of disability is the Minisiry of Community Development and Social
Services. which has a government agency known as Zambia Agency for Persons with Disabilities
(ZAPD). The current law governing mental illnesses in Zambia is the 1951 colonial Mental
Disorders Ordinance  which became an Act of pariiament in 1964 when Zamnbia gained

independence.

"international Labour Organisation, *Media Guidelines’, page 48.

He lmcm.mnn ' Labour Organisation, *Media Guidelines’, page 48.
? Interview with Sister Harriet, Chiweled; Community School Assizant Sister in Charge, Lusaka, November 15, 2010,
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CHAPTER 3

GOVERNMENT’S INTERVENTION IN RESOLVING SOCIAL STIGMA TOWARI)S THE
MENTALLY DISABLED PERSONS IN ZAMBIA.

3.1.0 Introduction

This chapter focuses on Government’s intervention in resolving social stigma towards the mentally
disabled persons in Zambia. Historic records show that there was no formal mental health care in
Zambia (then Northern Rhodesia) before 1927.12° The L.unacy Ordinance was enacted in 1927 and it
was subscquently followed by the Mental Disorders Ordnance of 1951."2" In June 1962, the main
hospital (Chainama hills hospital) was opened and proviced guidance on mental health policy issues
until 1971 when the Ministry of Health took over.'?? The government currently deals with disability
issues at an inter-ministerial level through the Ministrv of Community Development and Social
Services which is the main ministry dealing with cascs of disability in gencral via the government
ageney known as the Zambia Agency for Persons with Disabilities (ZAPD), ' established under

Act No. 33 0f 1996. 124

The constitution of Zambia, the supreme law of the lind merely governs disability in a general
form."" Further, Zambia is currently using the 1951 Mental Disorders Act'?® as its ‘principle act
governing mental health in Zambia.'?” The Act has been criticised for demeaning and discriminates
againsvt people living with mental illnesses as it labels persons with mental as idiots and criminals.'?®
It is reported that people with mental illness have bec:t adversely affected by the old Act as ex-

: . . . . . . Q
mental patients find it hard to be accepted in the commun:ity,'?

This chapier accordingly analyses the law put in place to resolve social stigma towards persons with
disabilitics in light of the need to put in place legislatic that will bring social order and stop the

discrimination of people with mental disabilities.

120

Mental Hleadth Users Network of Zambia, “Together lets Supprt and Care for Persons with Menta! Hlness’ (2009),
page <. :

UKD Dibe, *Mental Health and the Law-Analysis of the Comniiment Law of Zambia® (1982/83), page 56.

I Mental ealth Users Network of Zambia, “Together lets Support”. page 4.

" Mental Helth Users Network of Zambia, ‘Together lets Support™. ;nge 4.

! Persons wiih Disabilities Act. Chapter 65, 5.3,

S ntervicw with S Katontoka. Mental Health Users Network of Z::: :bia, President, Lusaka, November 10,2010,
MONtental Disorders Act, Chapter 308,

PTIRIN, */ibia: Mental illness®, page 4.

1% IRIN.Zinnbia: Mental iliness”, page 4.

hC . : . .
PYIRING Zaibias Mental illness . page 2.
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3.2.0 Discussion of the Zambian laws attempting to resolVe social stisma towards the mentally

disabled Qersdlns _in Zambia

3.2.1The Constitution of Zambia'3°

-

Zambia is a constitutional supremacy nation.'’' The Zambian bill of rights is incorporated in part
three of the Constitution of Zambia.'*? The Persons with mental disabilities are catered for in part
three of the constitution'* under the general head of disability.* Under Article 23, disability is one
of the grounds on which one should not be discriminated.'”® Further, Article 23(4) (e), as a
derogation of non;discrimination, persons with mental disabilities may be accorded advantages or
privileges, having regard to the nature of the disability and the special circumstances of these people

if such advantages or privileges are reasonable justifiable in a democratic society. 3¢

Neverthelesé, mental disability is not a ground for discrimination under Article 23 but regrettable,
under the directive ‘Principles of State Policy’.*7 Article 112 (d) and (h) of the Constitution outline
guidelines that Government has to follow in providing physical_and mental health. These guidelines

are merely directive or guidelines and not compulsory B Whét'éoéd" is 'alrigh't‘ﬂ}iét cannot be

claimed or implemented?'*® Government should instead place measures to ensure that the directives

of state policy are followed strictly by the concerned ministry or organ. '

%% Constitution of Zambia, Chapter 1. c

B! Constitution of Zambia, Chapter 1, Art.1(3). ‘This Constitution is the Supreme law of Zambia and if any other law is
inconsistent with this constitution that other law shall, to the extent of the inconsistency, be void.’ This means that the
constitution is the supreme law of the land and all the other laws:should be intra vires the constitution . B

B2¢ Anyangwe, ‘Introduction to Human Rights Law’ (Unza Press: At Lusaka, 2004), page198.

* This is under the Zambian Bill of Rights containing articles 11 to 26. A bill of rights is a statement of the basic human
rights that can either be incorporated into the constitution or annexed to some other legislation aimed at guaranteeing and
Fiving legal protection to human rights and fundamental freedoms. L
€ C Soko, “The Mentally Disordered’, page 2. o
13 Constitution of Zambia, Chapter 1. N

"¢ Constjtution of Zambia, Chapter 1, Art.23(4)(e).

7 Constitution of ZamPia, Chapter I, Art.111. This article exempts-these: directive principles of state policy from

Justiciability. However, a government could be san_ctionéd,pol,it__ica]ly;at;thg polls by being voted out of office if they fail
to deliver. e [EREE . s ‘

Y% Constitution of Zambia, Chapter 1, Art.111, provides that the directive principles of state policy set qut shall not be

Justiciable and shall not thereby, by themselves, despite being referred to as rights in certain instances, ‘be legally
enforceable in any court, tribunal or administrative institution or entity. S

% C C Soko, ‘The Mentally Disordered”, pages 2-3. o :

" That is, the Ministry of Community -Development and Social Services via the Zambia Agency for Persons with
Disabilities. . R : P
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3.2.2 Mental Disorders Act'"'

The Lunacy Ordinance was enacted in 1927 and it was . subsequently followed by the Mental
Disorders Ordinance of 195."* The current law governing mental illnesses in Zambia is the 1951
colonial Mental Disorders Ordinance which became an Act of parliament in 1964 when Zambia

gained independence. The Act dates back to 1949 with four amendments, through to 1994.'*

The Act’s preamble provides for the care of fbersons suffering from mental disorder or mental defect
and for the custody of their persons and the administration of their estates."** It is clear from the
preamble that it is a custodial Act and it may be inferred that this was a response to the perceptions
of soéiety that persons with mental disabilities ‘are’ dangerous and should be confined to an
institution."** To this effect and in disregard of the fact that persons with mental disabilities are
highly vulnerable and need the protection and care of their society, the Act has no express provision

protecting their rights as members of the human family.'*®

Notably, the definitions and categories of mentélly disabled persons as provided by the Mental
Digorders Act are hampered by a lamentable lack of Lmiformity in the use of and meaning of

terms.'*” The Mental Disorders Act defines a me_ntal disabled person in the following terms;

i"(a) is incapable of managing himself or his affairs; or

(b) is a danger to himself or others; or

(c) is unable to conform to the ordinary usagés of the society in which he moves; or

(d) requires suﬁervision, treatment or contro].”'*® |
Due to the above given definitions, the Mental Disorders Act is routinely criticised for perpetuating
stereotypes through the act's use of pejorative language, such as 'imbecile’, 'idiot', 'stupid' and
'mentally-invalid person', when referring to‘ menfally 1chéllenged. people, or anyone who has

149
undergone treatment.

The Act divides mentally disordered or defective persons into the following classes:

"' Méntal Disorders Act, Chapter 305. _

"** Mental Health Users Network of Zambia, ‘Together lets Support’, page 2.

"3 C C Soko, ‘The Mentally Disordered’, page 5.

'*! See the preamble of Mental Disorders Act, Chapter 305.

3 C C Soko, ‘The Mentally Disordered’, page 5.

¢ C C Soko, ‘The Mentally Disordered’,page 5. :

7K J D Dube, ‘Mental Health and the Law-Analysis of the Commitment Law of Zambia’ (1982/83), page 56.
"% Mental Disorders Act,*Chapter 305, s. 2. .

" [RIN, ‘Zambia: Mental illness’, page 2.
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“Class I.-A person suftering trom mental disorder, that is to say, a person who owing to some form of
mental disorder is incapable of managing himself or his affairs.

Class 11.-A person mentally infirm, that is to say, a person who through mental infirmity arising from
age or from its common disorders is incapable of managing himself or his affairs.

Class [11.-An idiot, that is to say, a person in whose case there exists mental defectiveness of such a
degree that he is unable to guard himself against common physical dangers.

Class IV.-An imbecile, that is to say, a person in whose case there exists mental defectiveness which,
though not amounting to idiocy is yet so pronounced that he is incapable of managing himself or his
affairs, or, if he is a child, of being taught to do so.

Class V.-A feeble-minded person, that is to say, a person in whose case there exists mental
defectiveness which, though not amounting to imbecility, is yet so pronounced that he requires care,
supervision- and control for his own protection or for the protection of others, or, if he is a child,
appears by reason of such defectiveness to be permanently incapable of receiving proper benefit from
the instruction in ordinary schools.

Class V1.-A moral imbecile, that is to say, a person who displays mental defectiveness coupled with
strongly viciousior criminal propensities and who requires care, supervision and control for his own
protection or for the protection of others.”** ’

The Mentally Disorders Act has classified mentally defective persons into moral imbecilés, mentally
infirms, idiots, imbeciles and feeble minded persons.””' However, attention must be drawn to the fact
that according to the classification of mentally defectiQe persons, idiots,. mentally infirm imbeciles
are classed together with mentally ill persons and there is no mention in the reminder of the Act, in

the way they are supposed to be treated.'*

3.2.3 The Persons with Disabilities Act 1996'°>

The government deals with disability issues at an inter-ministerial level though the main ministry

dealing with cases of disability is the Ministry of Community Development and Social Services,

which has a government agency known as Zambia Agency for Persons with Disabilities (ZAPD).'>*

ZAPD was established under Act No. 33 of 1996 and mandated inter alia to provide rehabilitation,
training and welfare services to persons with disabilities."”> However, it has serious financial

constraints and receives no co-operation from other governmental ministries in its efforts to

reintegrate persons with mental disabilities into the main stream society.'”

-

" Mental Disorders Act, Chapter 305, s.5.

Bk D.Dube, ‘Mental Health’, pages 57-58.

"*2 K J D Dube, ‘Mental Health’, page 58.

133 persons with Disabilities Act, Chapter 65.

'* Mental Health Users Network of Zambia, ‘Together lets Support’, page 2.

15 See the preamble of Persons with Disabilities Act, Chapter 65. .

16 |nterview with X X (anonymous), Zambia Agency for Persons with Disabilities, Rehabilitation Officer, Lusaka,
November 15,2010.




23

3.2.4 Industrial and Labour Relations Act'®’

Section 108 (1) of the Industrial and Labour Relations Act'®® prohibits discrimination in the place of
work and persons with disabilities are covered by this section.'*® It provides that persons with

disabilities should not be discriminated against due to their status.'®’

It can be implied from the given section that mentally disabled persons in employment should not be
discriminated against due to their status.'®' The Act accordingly directs that if the Industrial
Relations Court (IRC)'** finds in favour of the complainant, it may grant to the complainant
damagés or compensation for loss of emplo'yment; or make an order for re-employment or re-

instatement in accordance with the gravity of the circumstances of each case. '

3.2.5 Penal Code'®

The Penal Code'*® provides for the protection from Defilement of imbeciles or person with mental

illness in the following terms:-

“Any person who, knowing a child or other person to be an imbecile or person with mental illness, has
or attempts to have unlawful carnal knowledge of that chills or other person in circumstances not
amounting to rape, but which prove that the offender knew at the time of the commission of the
offence that the child or other person was an idiot or imbecile commits a felony and is a liable, upon

conviction, to imprisonment for a term of not less than fourteen years and may be liable to
imprisonment for life.'%

Despite of the various amendments to the penal code, the above given reference to mentally disabled

persons as imbecile has not yet been amended.'®’

7 Labour Relations Act, Cap. 269.

** Labour Relations Act, Cap. 269.

** Labour Relations Act, Cap. 269, s. 108 (1),

% Labour Relations Act, Cap. 269, s. 108 (1).

! C CiSoko, ‘The Mentally Disordered’, page 13. .

' The legal basis of the IRC is Article 94 of the Constitution of Zambia. It is conferred with unlimited and original
Jurisdiction to hear and determine any civil or criminal proceedings under the Industrial and Labour Relations Act
“’Labour Relations Act, Chapter. 269, s. 108 (3). ‘

' Penal Code, Chapter §7.

'S penal Code, Chapter 87.

% Penal Code, Chapter 87, s. 139. :

" This is according to the research findings carried on by the author on the amendments to the Penal Code with
particular interest in section 139 of the Act:
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3.3.0 Achievements of the law in resolving social stioma towards the Mentally Disabled

Persons in Zambia

3.3.1 Creation of an enabling environment

The Zambian government has had challenges insofar as family attitudes towards children with
disabilities are concerned.'®® F amily attitudes have not been favourable to children with disabilities.
Some communities within the country look upon a disabled child as a curse or a punishment from
God. Others believe it is as a result of parents engaging in witchcraft.'® Therefore, from a false
sense of shame or embarrassment, many parents do not divulge information on their disabled
children; as a result, their children’s problems remain unknown and untreated.'”® This is

compounded by the lack of a system of identifying disabled children. Reliable statistical information

on disabilities is not readily available.'”’

Government has however created an enabling environment for members of the public to form ‘any
organizations that promote equality before the law and protect human rights.'" Through the
Societies Act, a number of NGOs'"™ have been registered, which among other things sensitise and

educate members of the public on issues of human rights and also offer legal assistance to the

7
vulnerable.'™

3.3.2 Policy formulation

At governmental level, the Ministry of Community Development and Social Services (MCDSS) is
entrusted with formulating policy for people with disabilities.'”> ZAPD has the responsibility to
coordinate the implementation of the National Policy on Disability and acts as an advisory body to
the Ministry.'”® In that view, the Ministry has formulated the National Employment and Labour

Market Policy (NELP), 2005, to cater for the improved care and support services to vulnerable

' G Kunda, ‘40_Zambia’s Initial State Report on the Implementation of the African Charter on Human and Peoples
Rights¥(2009), page 64. http://www.achpr.org/40-Zambia-lnitial—State-Report.pdﬁ Accessed on August 28, 2010.

' Interview with J. Kasonde, Care Ministries for the Mentally 111, Director General, Lusaka, November 16, 2010.

" G Kunda, ‘40_Zambia’s Initial State Report’, page 64.

" G Kunda, *40_Zambia’s Initial State Report’, page 64.

"2 G Kunda, ‘40_Zambia’s Initial State Report’, page 64.

' These. have been discussed in the chapter 2.

" G Kunda, ‘40_Zambia’s Initial State Report’, page 67.

' G Kunda, *40_Zambia’s Initial State Report’, page 64.

¢ G Kunda, ‘40_Zambia’s Initial State Report’, page 64.
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groups. including people with disabilities.'”’ However, it is not clear on how persons with mental

disabilities benefit from this policy.'”®

The Zambian Bill of Rights is narrow, being confined to civil and ‘political rights.'” For that reason,
education is not a guaranteed right in Zambia, '8¢ Conversely, the Education Act'®! provides for non-
discrimination only on the grounds ot religion race but not mental status.'®? In the last decade there

been policy considerations on the subject recognizing the need to amend the Education Act'® SO as

to cater for the mentally disabled. 84

Furthermore, there have been, though not adequate special schools set up for the sole purpose of
catering for children with mental disabilities. Examples include the specialised school at Chainama
hills hqspital and the University Teaching Hospital (UTH) in Lusaka,'®® Nangogwe basic school and
Kasenje basic school both located in Kafue district'®® and élso, Ndola Vocational School which
provides skills training in fields like carpentry, trading and catering to mentally disabled students.'®’
NoteWorthy also is Education, Psychology., Sociology and Special Education Department (EPSS
Department) in the School of Education at the University of Zambia training students under its
programme about how to handle people with disabilities in general.'®® The EPSS Department airs a

radio programme titled ‘ Ability Our Concern’ on UNZA radio every Tuesdays at 14:00.'%°

"7 G Kunda, *40_Zambia’s Initial State Report’, page 64.

"% Interviews with personnel at the ministry proved futile,

e Anyangwe, ‘Introduction to Human Rights Law’, page 202.

'80.C C Soko, ‘The Mentally Disordered’, page 13.

"' Education Act, Chapter 134.

"* Education Act, Chapter 134.s. 24 provides, ‘No pupil shall be refused admission to any school or school hostel on the
%rounds,of his race or religion.’

%' Education Act, Chapter 134. '

% C C Soko, “The Mentally Disordered’, page 13.

"% C C Soko, ‘The Mentally Disordered’, page 13.

" Interview with A Chulu (mother of a mentally disabled 16 years old boy), Kafue, November 14, 2010.

*7.C C Soko, ‘The Mentally Disordered’, page 13.

" Interview with Edward Mitchotsa (a third year special education student at the University of Zambia), Lusaka,
February 14, 2011. : :

" This programme is aimed at educating the general public on the different types of disabilities by inviting different
specialist in the various groups of disabilities in Zambia.
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3.3.3 Criminalisation of sexual contacts with mentally disabled persons in Zambia

In tulfillment of section 139 of the Penal Code which criminalises defilement of a mental patient, it
was reported in the Post Newspaper that a Kapiri Mposhi Magistrate Estone Kafunyi convicted and

committed to the High Court a 42 years old man for having sex with a 12-years old insane girl.'”

3.4.0 Shortfalls of the law in resolving social stigma toward the Mentally Disabled

Persons in Zambia

It has been observed that rights of mentally challenged persons are often inadequately protected or
overlooked in the laws Zambia. The constitution itself governs disability in a general form."”! So

does the Persons with Disabilities Act 1996,'°? Education Act'®3 and the Industrial and Labour

194

Relations Act.”™ These laws fail to promote the dignity, respect, autonomy and non-discrimination

of people with mental disabilities or to incorporate safeguards against abuses related to involuntary
admission and treatment.'” The critical issues related to free and informed consent are overlooked
and essential safeguards to prevent abuse of seclusion and restraints, special treatments or clinical

and experimental research are lacking.'”

Like most other African countfies, Zambia’s mental health* legislation is outdated and fails to
adequately promote the rights of p.eople with mental disabilities.'”” The government of Zambian is
currently reviewing the Mental/ Health Act's language, promulgated in 1951, which is routinely
criticised for perpetuating stereotypes through the act's use of pejorative language, such as ‘imbecile’,

'idiot’, ’étupid' and 'mentally-invalid person’, when referring to mentally challenged people, or anyone

who has undergone treatment.'®

P01 Zulu, 42 years old man convicted for having sex with 12-years old insane girl’, The Post (November 23, 2010),

page 7. -
"Interview with S Katontoka, Mental Health Users Network of Zambia, President, Lusaka, November 10, 2010.
- ™ Persons with Disabilities Act, Chapter 65. - '~

" Education Act, Chapter 134,

" Industrial Relations Act, Chapter 269. ’

9% Zambia Mental Health and Poverty Project Country Report, ‘Policy Brief Developing Effective Mental Health Laws
in Zambia’ (2008), page 13.

% Zambia Mental Health and Poverty Project Country Report, ‘Policy Brief Developing’, page 13.

"7 Zambia Mental Health and Poverty Project Country Report, ‘Policy Brief Developing’, page 13.

" IRIN, “Zambia: Mental illness’, page 2.
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Care ministries for the Mentally 1lI Director General, Mr. Kasonde observes that the Mental
Disorders Act which is the Principle act governing mental health in Zambia allows families to make
important decisions about admission and treatment, but do not contain sufficient safeguards to
protect the rights of the family member with the mental disability.'® The role of the family is neither
clearly stipulated nor regulated, and there is little to stop individuals from being forcibly admitted by
their families for psychiatric treatment. It is thus recommended that clear statements on patients' and
caregivers rights are needed which place the patient at the centre of the mental health system while

giving caregivers the rights necessary to enhance patient care and health.?%

Mr. Kasonde observes that the older laws focused mainly on issues related to incapacity and

involuntary treatment and failed to édequately promote voluntary treatment on the basis of free and

201 Contrary to international human rights standards, the older laws reflect a

informed consent.
presumption that people with mental disabilities lack capacity and this often extends beyond the
issue of mental health treatment, to questions of general legal competence to make a range of

decisions and to exercise one's human rights.*%?

Further, Mr. Katontoka said the Mental Disorders Act’® does not take into account the social and
health aspects of people with the illness and therefore needs to be revised.2* He said government
needs to put in place legislation that will bring social order and stop the discrimination of people
with mental disabilities. Further, the country needs to take into account the recent development in
human rights issues as regards to people living with the disease.”’’ He said people with mental

illness have been adversely affected by the old Act as mental patients find it hard to be accepted in

. L,
the community.?*

Mr Katontoka also pointed out that there are little or no facilities for people with the disease adding

that this has denied them opportunities in life.?”” He has since called on all Zambians to support

" Interview with J Kasonde, Care Ministries for the Mentally I, Director General, Lusaka, November 16, 2010.

2% Interview with J Kasonde, Care Ministries for the Mentally Ill, Director General, Lusaka, November 16, 2010.

' Intetview with S Katontoka, Mental Health Users Network of Zambia, President, Lusaka, November 10, 2010.

22 Interview with S Katontoka, Mental Health Users Network of Zambia, President, Lusaka, November 10, 2010.

23 Mental Disorders Act, Chapter 305.

2 Interview with S Katontoka, Mental Health Users Network of Zambia, President, Lusaka, November 10, 2010.

25 Author’s interview with S Katontoka, Mental Health Users Network of Zambia, President, Lusaka, November 10,
2010.

206 Author’s nterview with S Katontoka, Mental Health Users Network of Zambia, President, Lusaka, November 10,
2010.

" IRIN, ‘Zambia: Mental illness’, p.2.
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people living with mental illness because although it is very difficult to be cured, it can be managed
and controlled. Consequently, MHUNZA has called on government to formulate and enact new

legislation that will promote and protect people with mental illness in the country.*%

Finally, until mentally challenged persons are recognised as people with sexual rights, until they are
seen as a vulnerable group, until they are included in planning, designing, implementation and
dissemination of information about HIV and AIDS they will remain marginalised and vulnerable.?*
About 70-80% of people with mental health problems consult traditional health practitioners before

they seek help from conventional health practitioners.?'

3.5.0 Conclusion

Mental disability ié i10t~a ground for discrimination under Article 23 of the constitution of Zambia
but regrettable, under the directive ‘Principles of State Policy’. In view of Article. 111 of the
Constitution of Zambia,v mental health is not justiciable. Further, the Mental Disorders Act
promulgated in 1951 is outdated and closer look at it establishes that it actually promotes stigma
towards persons with mental disabilities. In consequence, the Zambian laws need to be reviewed in
order to achieve equalization of social opportunities for persons with mental disabilities. These laws

ought to take into account the recent development in human rights issues as regards to people living

with mental disabilities.

Chapter four focuses on the efficacy of the United Nations Convention on the Rights of People with
Disabilities (UNCRPD) in Zambia. The UNCRPD is an international human rights instrument of the
United Nations which intends to protect the rights and dignity of persons with disabilities in the
world. Zambia’s ratification of the UNCRPD in January 2010 indicates its acceptance of an

inclusive approach to all forms of disability issues in the country.

*® IRIN, ‘Zambia: Mental illness’, p.2.
2 G. Kunda, ‘40_Zambia’s Initial State Report’, page 95.
2y, Mayeya et al, ‘Zambia Mental Health’, page 65.
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CHAPTER 4

THE EFFICACY OF THE UNITED NATIONS CONVENTION ON THE RIGHTS OF
PEOPLE WITH DISABILITIES IN ZAMBIA

4.1.0 Introduction ‘
As established in the previous chapter, Zambia’s mental health legislation is outdated and fails to

adequately promote the rights of people with mental disabilities.?"’

A renowned jurist named Roscoe
Pound propounded that the law is an instrument of social engineering used to advance different
interest of society and seek to offer the appropriate balance when a conflict arises.”'? In the pursuit of
this function of social control, law is faced with two perpetual problems: the maintenance of a
balance between stability and change.?'? On this basis, it is vigorously advocated that Zambia needs
to take into account the recent development in human rights issues as régards to people living with

214

mental disabilities.”" For these reasons, this chapter focuses on the efficacy of the United Nations

Convention on the Rights of People with Disabilities in Zambia (UNCRPD).

The UNCRPD is an international human rights instrument of the United Nations (UN) which intends
to protect generally the rights and dignity of persons with disabilities.?'> The document addresses
key issues affecting persons with mental disabilities such as equality, non-discrimination, education,

health, employment, rehabilitation and the rights to participate in public and political life.>'®

The government of Zambia signed the UNCRPD?" in May 2008, and finally ratified it in January,

2010?"® thus indicating its acceptance of an inclusive approach to disability issues.’'’ Despite this,

Zambia is a dualist state.”’ This implies that the UNCRPD is currently not effective unless

parliament, by an enabling instrument, has adopted and adapted it as part of its legislation.??' It

*!! Zambia Mental Health and Poverty Project Country Report, ‘Policy Brief Developing’, page 13.

22 C Anyangwe, ‘An Outline of the Study of Jurisprudence’ (Lusaka: At UNZA Press, 2005), page 243.

' C Anyangwe, ‘An Outline of the Study of Jurisprudence’, page 243.

M Interview with S Katontoka, Mental Health Users Network of Zambia, President, Lusaka, November 10, 2010.
2Convention on the Rights of Persons with Disabilities 2011), page 1.
http://www.en.wikipedia.org/wiki/Convention_on_the_Rights_of Persons_with_Disabilities. Accessed on January 18,
2011. :

*1° C Kafwabulula, ‘Zambia: Ratification of the Disability Convention’, The Post (January 10, 2010), page 8.

*"” The Convention was adopted by the United Nations General Assembly on 13 December 2006. It opened for signature
on 30 March 2007 and came into force on 3 May 2008.

'8 C Kafwabulula, ‘Zambia: Ratification of the Disability Convention’, page 8. .

2 M Gilbert, ‘Disability audit of the United Nations Development Assistance Framework (UNDAF) in Zambia’ (2009),
page I. http://www.ilo.org/wecmspS/groups:/public/---e-empl---ifp_skills/documents/publication/wems-1430. Accessed
on January 18, 2011.
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follows therefore that for persons with mental disabilities in Zambia to benetit from the provisions of

this convention, patliament must domesticate it by enacting an Act of Parliament in accordance with

the provisions of the Constitution.?**

4.2.0 Discussion of the United Nations Convention on the Rights of People with Disabled

(UNCRPD)

It is correct to argue that the Universal Declaration of Human Rights®? in a perfect worked world

protects everyone.™ But in practice, certain groups of people such as persons with mental
disabilities may not be adequately protected.?** Thus, the UNCRPD is the first human rights treaty of
the twenty-first century that marks the dawn of a new era in the long history and fight for the

emancipation of persons with disabilities in the world over.22°

The UNCRPD was adopted by the United Nations General Assembly on 13 December 2006 and
openevd'for signatufe on 30 March 2007.%% Following ratification by the 20th party, it came into
force on 3 May 2008.%2® The document addresses key issues affecting persons with mental
disabilities such as equality, non-discrimination, education, health, employment, rehabilitation and

the rights to participate in public and political life.?* The discussion that follows illustrates.

4.2.1 Prohibition of Stigma and discrimination -

Evidence suggests that the stigma attached to mental disabilities is the main obstacle towards
mentally disabled people.”®® Further, the Zambian Mental Health Act's language, promulgated in
1951, and is routinely criticised for perpetuating stereotypes through the act's use of pejorative

language, such as 'imbecile', 'idiot', 'stupid’ and 'mentally-invalid person', when referring to mentally

C Anyangwe, ‘Introduction to Human Rights Law’, page 193,
C Anyangwe, ‘Introduction to Human Rights Law’, page 193.
Interview with S Katontoka, Mental Health Users Network of Zambia, President, Lusaka, November 10, 2010.
" Thisnon-binding declaration was adopted by the United Nations in 1948. The UN General Assembly proclaimed it as
- a common standard of achievement for all peoples of all nations.
- C Kafwabulula, ‘Zambia: Ratification of the Disability Convention’, page 8.
2% Interview with S Katontoka, Mental Health Users Network of Zambia, President, Lusaka, November 10, 2010.
¢ C Kafwabulula, ‘Zambia: Ratification of the Disability Convention’, page 8.
7 Convention on the Rights of Persons with Disabilities (2011).
% Convention on the Rights of Persons with Disabilities (2011).
7 C Kafwabulula, *Zambia: Ratification of the Disability Convention’, page 8.
. B9 R Horton, ‘Stigma and Mental Health’, page 34.
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disabled people, or anyone who has undergone'treatment.23 ' However, article 5 of the UNCRPD
prohibits state parties from all discrimination on the basis of disability232 and encourages the
Zambian government to guarantee persons with mental disabilities equal and effective legal

protection against discrimination on all grounds.23 3

4.2.2 Active participation in policy decision-making processes

In the majority of countries, people with mental health conditions fail to participate actively in policy
decision-making processes.”}4 A significant barrier to participation is the false assumption that

people with mental health conditions lack the capacity to make meaningful contributions to

. 235
society.

The foregoing stands in contrast to issues such as HIV/AIDS, for example, where in many countries
those most directly affected have had an important voice in policy development and allocation of
resources.”® It is on this basis that the UNCRPD encourages the Zambian government to recognise
that persons with disabilities should have the opportunity to be actively involved in decision-making
processes about policies and programmes, including those directly concerning th'em.237 MHUNZA
President, Mr. Katontoka, was humbled with the Zambian government’s request for him to

contribute towards the ongoing Constitutional review process on the constitutional guarantee of the
rights of persons with disabilities.*®
4.2.3 Right to education

Education is well-recognized as an essential building block of human and economic development,

yet ‘most people with mental health conditions face disproportionate barriers in accessing

ZUIRIN, ‘Zambia: Mental iliness’, page 1.

22 Convention on the Rights of Persons with Disabilities, Art. 1., defines disability as including those who have mental
impairments which in interaction with various barriers may hinder their full and effective participation in society on an
equal basis with others . ' ‘

233 Convention on the Rights of Persons with Disabilities (2006).

4 M Gilbert, ‘Disability audit’, page 1. _

25 Interview with S Katontoka, Mental Health Users Network of Zambia, President, Lusaka, November 10, 2010.

236 interview with S Katontoka, Mental Health Users Network of Zambia, President, Lusaka, November 10, 2010.

7 This is stated in the preamble of the UNCRPD.

38 Art. 53 of the draft constitution of the republic of Zambia provided that the Zambian bill of rights would guarantee
persons with disabilities generally on the equal basis with others. Recent developments have shown that on Tuesday,
March 29, 2011, the constitutional bill failed to go through parliament. This means that the draft constitution has no legal
force whatsoever. For a general reaction of parliament's rejection of the constitutional bill, see E Chanda and B
Mukwasa, ‘Kunda must Resign-TIZ’, The Post (April 1, 2011), page 4.
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schooling.®” The exclusion of children with mental health conditions is discriminatory and leads to
further marginalization of this already vulnerable group.*” Despite this fact, in Zambia, people with
mental disabilities are institutionalized in facilities that do not offer educational opportunities.**'
Those who are able to attend school or university often experience ridicule, discrimination, and
rejection by their peers.?*? CQnSequently, the UNCRPD directs Zambia to ensure that persons with
disabilities are not excluded from the general education system on the basis of disability, and that
children with dlsabnlmes are not excluded from free and compulsory primary education, or from
secondary educatlon on the basis of disability.**> However, as stated in the previous chapter, Sister
Harriet suggests that due to the disability, mentally challenged pupils must be enrolled in special

schools with regard to their special needs.***

4.2.4 Right to employment

As stated in Chapter 2 of this paper, while mental illness affects individuals at all economic levels,

many people with mental health problems end up in poverty due to the stigma attached to being

245
]

labeled mentally ill.”"” In Zambia, large disparities in unemployment rates exist between people with

mental disabilities, and the general population.**®

Further. the vast majority of people with mental disabilities would like to be employed, but stigma,
discrimination, and lack of pfofessional experience prevent them from doing so.”*’” MHUNZA

President, Mr. Sylvester Katontoka who has experienced emotional difficulties confirms as follows:

"Most of our members are sidelined from developmental projects after undergoing treatment in the
communities where they live. This makes them to continuously living in poverty, and we have high -
“numbers of our people having relapses as a result. It is a cost to the country because our members, who
are just languishing in destitution, are still capable of contributing to national development but they are
not being given a chance”.>*®

239

M Funk et al, ‘Mental Health and Development: Targeting People with Mental Health Conditions as a vulnerable

group’, Mental Health and Poverty Project (2010), page 15.

"M Funk et al, ‘Mental Health and Development’, page 15.
" Interview with J Kasonde, Care Ministries for the Mentally 111, Director General, Lusaka November 16, 2010.

2 M Funk et al, ‘Mental Health and Development’, page 15.

¥ Convention on the Rights of Persons with Disabilities, Art. 24.

*** Interview with Sister Harriet, Chiweledi Community School, Assistant Sister in Charge. Lusaka. November 15, 2010.
* R Horton, ‘Stigma and Mental Health’, page 53.

*° M Funk et al, *Mental Health and Development’, page 15.

27 M Funk et al, ‘Mental Health and Development’, page 15.

8 JRIN, ‘Zambia: Mental illness’, page |.
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Consequently, the Convention directs the Zambia government to recogmze the right of persons with

mental disabilities to work on ari equal basis with others.**’

4.2.5 Right to health

As carlier submitted chapte‘r 2 of this essay, in Zambia, key mental health workers such as
psychologists, social workers and occupational therapists are also in short supply.250 Additionally,
access to better mental health services is reported to be extremely hard for the poor, especially those
in the remote areas” ' thus, prolonging the period for which the poor people will battle with their

mental illnesses.”*?

It follows therefore that the UNCRPD requires the Zambia government to
provide those health services needed by persons with mental disabilities specifically because of their
disabilities, including early identification and intervention as appropriate, and services designed to

o« . . . g, . 5
minimize and prevent further disabilities.***

4.2.6 Protection from torture or to cruel, inhuman or degrading treatment or punishment

One study from the United States of America found that, compared with the genera;l population,
people with mental health conditions were eleven times more likely to be targets of violent crime
(completed or threatened violence), and 140 times more likely to be victims of personal theft.*** In
Australia, 88 percent of those admitted to a psychiatric ward had experienced victimization at some
poim in their lives: 84 percent having experienced physical assault and 57 percent having
experienced sexual assault.37 People with mental health conditions often are abused in prisons;
women with mental health conditions are at particularly heightened risk for sexual victimization in

: 255
prisons.

Furthermore, it is an undisputed fact that it may be more difficult to reach individuals with
intellectual disabilities, though this group is the most vulnerable to sexual abuse and infection with
HIV/AIDS.?* Thus, the UNCRPD provides that no one shall be subjected to torture or to cruel,

inhuman or degrading treatment or punishment.”’ Zambia is accordingly obliged to take all

** Convention on the Rights of Persons with Disabilities, Art.27.

20 J Mayeya, et al, ‘Zambia Mental Health’, page 65. '

**! J Ssebunnya et al, ‘Stakeholder Perceptions’, page 1.

2 j Ssebunnya et al, ‘Stakeholder Perceptions’, page 1.

5% Convention on the Rights of Persons with Disabilities, Art. 25.

*** M Funk et al, ‘Mental Health and Development’, page 1.

255 M Funk et al ‘Mental Health and Development’, page 1.

%6 K Schriner, ‘South African Leader’, page 2.

7 Convention on the Rights of Persons with Disabilities, Art. 16 and 17.
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appropriate measures to protect pérsons with mental disabilities from all forms of exploitation,

. 28
violence and abuse.”™®

4.2.7 Right to participate in political and public life
People with mental health conditions routinely experience restrictions in the exercise of their civil
and political rights.”*® This is due mainly to the false but common assumption that people with

mental health conditions lack the capacity to assume responsibilities, manage their affairs, and make

decisions about their lives.?®"

Supplementary, people with mental health conditions often lack access to proper judicial
mechanisms.*®’ Crimes committed against them go undocumented because of unfounded concerns
by police or prosecufors about their reliability or credibility as witnesses.?%? Accordingly, articles 12
and 29, UNCRPD réquires Zambia to recognize that persons with mental disabilities enjoy legal
capacity on an equal basis with others in all éspects of life by ensuring that persons with disabilities

can effectively and fully'participate‘in political and public life on an equal basis with others.

4.3.0 Efficacy of government’s implementation of the United Nations Convention on the Rights

of the Disabled Persons in resolving social stigma towards the Mentally Disabled Persons

in Zambia
The ratification of the UNCRPD in 2010 was a major step forward in improving the lives of people
with mental health conditions. It marks a paradigm shift away from viewing people with disabilities
as objects of charity, towards viewing them as bearers of human rights with the capacity for self-
determination.*? Irﬁportantly, the UNCRPD provides a comprehensive legal framework for ending

the discrimination experienced on a daily basis by many people with mental disabilities.**

i

% M Funk et al, ‘Mental Health and Development’, page 1.

Interview with S Katontoka, Mental Health Users Network of Zambia, President, Lusaka, November 10, 2010.
2 M Funk et al, ‘Mental Health and Development’, page 2.

**'' M Funk et al, ‘Mental Health and Development’, page 2. ,
2 Interview with S Katontoka, Mental Health Users Network of Zambia, President, Lusaka, November 10, 2010.
23 C Kafwabulula, ‘Zambia:Ratification of the Disability Convention’, page 8.

24 C Kafwabulula, ‘Zambia: Ratification of the Disability Convention’, page8.
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It is worth noting however that although the government has now ratified the Convention, the
Convention will not even be worth the paper it is written on, if it is not translated into practical and

265

workable deliverables. This is based on the fact that Zambia subscribes to a dualist?6® legal system

entailing that a treaty or Convention to which Zambia is a state party is not legally binding on
citizens unless it is incorporated into domestic legislation through an Act of Parliament.’®’ The
doctrine of dualism gbrew from the procedure whereby international agreements are rendered
operative in municipal law by the device of ratification by the sovereign and the idea has developed

from this that any rule of international law must be transformed, or specifically adopted, to be valid

within the internal legal order.%®

The landmark case of the effects of international instruments in Zambia is Zambia Sugar Plc vs.
269

Fellow Nanzaluka.”® In that case, the facts are that the respondent was employed in 1992 by the
appellant. His employment was terminated without notice in 1996. He was paid three months salary
in licu of notice. He brought an action in the Industrial Relations Court. The Court accepted that the

conditions of service had been complied with but held that the termination was contrary to the

International Labour Organisation Convention No. 158 of 1982 that protects workers against

termination of Employment without valid reasons.

On ap]‘).eal to the Supreme Court it was held that international instruments on any law although
ratified and assented to by Zambia cannot be applied unless domesticated and that in the instant case
Zambia had not domesticated the convention in question. It follows therefore that currently, since the
government has not domesticated the UNCRPD by an Act of Parliament, the UNCRPD has no effect
on the persons with mental disabilities therefore they cannot benefit from its provisions.?”°

Hencelorth, the ratification of the Convention is not an end in itself, but a means to an end.?”!

205 C)Kafwabulula, ‘Zambia: Ratification of the Disability Convention’, page 8. ‘

** The doctrine of dualism maintains that before any rule or principle of international law can have any effect within the
domestic jurisdiction, it must be expressly and specifically ‘transformed’ into municipal law by the use of the appropriate
constitutional machinery, such as an Act of Parliament.

7D Ng’ambi, ‘Harmonisation of Laws relating to Children’ (February 11, 2010), page 2.

** D Ng’ambi, ‘Harmonisation of Laws’, page 2.

** Appeal No. 82/2001. .

_270 Interview with S Katontoka, Mental Health Users Network of Zambia, President, Lusaka, November 10, 2010.

"' C Kafwabulula, ‘Zambia: Ratification of the Disability Convention’, page 8.
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4.4.0 Conclusion

Although the government of Zambia has ratified the UNCRPD, the Convention will not even be
worth the paper it is written on because Zambia subscribes ‘to a dualist legal system entailing that a
treaty or Convention to which Zambia is a state party though ratified is not legally binding on
citizens unless it is incorporated into domestic legislation through an Act of Parliament as reflected
in Zambia Sugar Plc vs. Fellow Nanzaluka. It follows therefore that for Zambian mental health
patients and the ex- mental patients to benefit from the provisions of the Convention, the Zambian
government must domesticate the UNCRPD via an Act of Parliament. By so doing, Zambia will not
only have a law that will do away with the condemned 1951 Méntal disorders Act but also introduce

a new mental health law that conforms to international standards.

In any given society, laws ought to reflect the changing needs of the people bound by that given law.
This implies that mental health laws must reflect the mentally disabled persons’ dynamic needs. It is
on this basis that the final chapter will base its conclusions and recommendations in view of the legal

perspectives on resolving social stigma towards persons with mental disabilities in Zambia.
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CHAPTER 5
CONCLUSION AND RECOMMENDATIONS

5.0 Conclusion

This paper has shown that whilst most forms of illness arouse feelings of sympathy or compassion
amongst non-sufferers, mental disabled persons are rejected by society thus many mentally disabled
persons are suffering silently, suffering alone and be}./ond the frontiers of stigma, shame, exclusion,
discrimination and more often than we know, death. In response to this situation, the paper has
tllustrated how society through indigenous NGOs, civil societies and churches have come together
and work with government to effectively make mental health issues a priority actively participating

in the i improvement of mental health education and advocacy for quality mental health services.

The paper has also shown that mental disability is not a ground for discrimination under article 23 of
the constitution but regrettable, under the directive Principles of State Policy. It follows therefore

that discrimination based on mental disability is not justiciable in any Zambian tribunal or court of

law.

The Mental Disorders, the principle Act addressing mental disabilities enacted in 1951 is outdated.
Not only does it lackithe recent developments in human rights issues as regards to people living with
mental disabilities, it also fails in adequately integrating both the mentally disabled and ex mentally
disabled persons into mainstream society. Moreover, although the government of Zambia has ratified
the UNCRPD, mentally disabled vperAsons in Zambia cannot benefit from the provisions of the
Convention until parliament domesticates it through at Act of Parliament as reflected in the case of

Zambia Sugar Plc vs. Fellow Nanzaluka.

The paper has accordingly established that for Zambian mental health patients and also the ex-
mental patients to be accepted in society, the current Mental Disorders Act must be repealed, the
UNCRPD domesticated and a new Mental Disorders Act in light of the UNCRPD be enacted as the

laws governing persons with mental disorders thereby resolving social stigma towards persons with
é

mental disabilities.
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5.1 Recommendations

l.

- To fight stigma, society must be educated on the causes, treatment and prevention of mental

disabilities. The media via television, radio, newspapers, magazines, the internet, social
media and other forms must be used in influencing public opinion and attitudes towards
persons with mental disabilities. This is based on the observation that establishes that
portraying people with disabilities with dignity and respect in the media does promote more

inclusive and tolerant societies.

Mental health has not been incorporated in primary mental health care thus there is a need for
representation of mental health services at provincial and district levels. 'This is because
promoting mental health services in primary care setting would help to reduce stigma
associated with mental health problems and could prevent the unnecessary hospitalization

and human rights violations of persons with mental disabilities. The need to narrow the

distance between needs and services is the only way to reach the hard to reach mental health

services.

Let us resolve to reduce the public health burden and the individual suffering of persons with
mental disabilities in Zambia by embarking on community programmes aimed specifically at
encouraging communities to form self-help support groups for families of mentally disabled

persons, which are set up by in similar situation must be encouraged.

The Zambian government must hold annual awards for the most effective and efficient
mental organization. It is hoped that this not only encourages current mental health
organisations discharge quality services but also that community based organisations will be

inspired enough to embark on this noble cause.

More schools must be opened aimed at specializing students in mental health. These schools

‘must train students in counseling and medical rehabilitation that involves psychosocial

support, occupational support. Further, these specialists must be given a reasonable
remuneration that may prevent them from going abroad in search of greener pasture.
Moreover, if Zambia can have more of its own mental health experts, the poor who cannot

afford to take their mentally disabled relatives broad for treatment can also benefit from their

services.
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In order to ensure that ZAPD it is effective in its operations, different offices must be opened
within ZAPD dealing with specific disabilities because it is a notorious fact that persons with

mental disabilities have different special needs from people with physical disabilities. It is

further proposed that in each office, an advocacy center should be Set up so as to handle legal

issues in its pursuit of protecting the interests of persons with disabilities.

It is proposed that the office specialised in mental disabilities be mandated to investigate and

~ receive complaints on issues of discrimination on the labor market pertaining to persons with

recurrent mental disorders and are in employment. Other issue affecting persons with mental
disabilities may also be investigated such as the integration of ex-mental patients in the work
place. It is in this capacity that it will be able to make recommendations to government on

how best to guarantee the welfare of persons with mental disabilities.

The Mental Disorders Act needs to be reviewed in order to achieve equalization of social
opportunities for persons with mental disabilities. It is accordingly proposed that the current
Mental Disorders Act must be repealed in its entirety and replaced with a new piece of

legislation that will bring social order and stop the discrimination of people with mental

disabilities. This can be achieved by enacting a new Mental Disorders Act proposed based on

recent development in human rights issues reflected in the UNCCRPD as regards to people

living with mental disabilities.

.. Parliament must domesticate the UNCRPD so that mental and ex mental may enjoy their

rights as guaranteed by the convention. by so doing, meﬁtally disabled persons may also have
locus standi to move ‘any appropriate Zambian court of law or tribunal whenever they feel
that they are likely, are been or have been discriminated by any sector of society. This way,
society will respect the méntally and ex mentally disabled person’s right especially if it

knows that any violation of these people’s rights renders any person or institution liable to

legal action.
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