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ABSTRACT

Land is an important asset in all aspects of development initiative of any
nation, be it agricultural or industrial. Whether or mnot a nation will achieve
its development plans especially where agricultural development is concerned,
will depend on the effectiveness of its land policies, and ultimately its land
tenure system. The land tenure will normally reflect the process concerning

land acquisition, land control and administration.

Zesmbia's land policy is such that there sre various categories of land and
this is a result of the colonial legacy, whereby some land was reserved for
white settlers and the other was set aside for natives. These categories still
exist even today and thus there is State Land, formerly Crown Land and Reserves
and Trust Land (sometimes referred to as Traditional Land)j The land tenure in
these categories of land differ from one another. Tenure in State Land is
governed by legislation and common law whilst thet in Reserves and Trust Lands

though not specifically provided for in any statute is besically held under

customary law.

LA characteristic feature in all these categories of land, however, is the
several land administration authorities involved in the proces of land
acquisition and land control. These include inter alia traditional Chiefs,
Councils end Ministries of Lands and Local Government. But in customary land,
there is only one form of control and land administration, that is, custom,
However, the very factor of having such several institutions has its own
contribution to the lack of land development in the country. For instance,
only a few people have access to good land for development as the procedures
are too eleborate 2nd expensive involving moving from one place to another and
dealing with so many different bodies. A number of good investors are
discouraged by the requirements of tradition and custom from settling in

developing land in Reserves snd Trust Lsnds more so if they have no ethnic
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ties within the areas, Further, the duties and powers of the various institutions
are not really clearly stated, resulting in the bodies performing almost the same
functions. Would-be settlers are, therefore, forced to visit several institutions
which perform almost the same duties and eventually making the whole procedure

lengthy and cumbersome.

The overlap in the roles the several institutions play is not only in land
acquisition but alsc in land control vis-a-vis enforcement of developmental
covenants pertaining to land. The non-harmonization of the Institutions and their
lack of decentralisation has resulted in the non-enforcement of the covenants, with

some of the bodies not even being aware of their roles in lend inspection.

It is exiomatic that problems such as those outlined are due to the existence ot
such several Institutions involved in lani zcquicition and land contrcl. Turiier it
is due to the non-harmonization of the Instituticns sc thet as few bodies as pancihle
perform the functions currently being undertaken by so many bodies. This will not
only enhance their effectiveness and competence but will reduce the complications in
procedure investors and settlers currently go through in acquiring land. In the long
run land development especially agricultural development will be encouraged and

ultimately boosted.
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FOOTNOTE

1 Other terms for this tenure are customary, tribal, communal land, etc.
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CHAPTER ONE

INTRODUCTION

Land is one of the most important resources to man in that it
plays a pivotal role in his continued exigtence. Hence all
countries focus considerable attention on it. In order to regulate
the use of land, each country has developed its own legal system
providing for categorisation of land, land practices and its
administration. Zambia is no exception. In this country we have
various categories of land. These categories are being
administered by different bodies or institutions. Thus land in
Zambia is divided into State Lands (formerly Crown Lands), Trust
Lands and Reserves as well as park reserves% These categories
originate from the colonial era and are a colonial legacy. As a
result at present Zambia practices a dual legal system as regards

State Land and Traditional Land. The term ‘traditional land’

refers to Reserves and Trust Land.

As far as State Land i1s concerned, historically, this land
then Crown Land, was appropriated by the colonial powers for
settlement of whites. It formed most part of land with rich soils
and along the line of rail. It is now administered by the
Commissioner of Lands. The entire State Land amcunts to less than
six percent of the total land area of Zambia?

It must be noted that there are two sub-categories of land
within State Land, namely Scheduled and Non-scheduled Land.

Scheduled State Land is that agricultural land that appears in the
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Agricultural Lands Act, Cap 292 of the Laws of Zambia. This land
was created to encourage new settlements and to promote
agricultural production. Non-scheduled State Land, on the other
hand, converts the rest of State Land that does not appear in the
Schedule to the Agricultural Lands Act. There are a number of
differences between the two sub-categories of land. The first
difference lies in whether or not a particular piece of land was so
stated as agricultural land in the Schedule to the Agricultural
Lands Act? Secondly, the tenure in these two types of land
differed before 1970. Whereas the tenure in Scheduled Land was
leasehold with certain pieces of land therein being held as
freehold, the tenure in Non-scheduled State Land was mainly
freehold.

However, this difference in tenure is no longer applicable
today since the enactment of The Land (Conversion of Titles) Acg
which has converted all freehold in Zambia to leasehold to be held
for a period of one hundred years. In Zambia today, therefore, a
person can hold land only under leasehold for a period of ninety-
nine years. This covers both Scheduled and Non-scheduled Land
gince The Land (Conversion of Titles) Act, No 20 of 1975 applies to
all land in Zambiz. Only those freehold existing prior to 1975

have been converted to Statutory leases for a period of one hundred

years.
The Non-scheduled State Land also included land within

Regserves and Trust Land to which persons had non-customary
interests in the form of reserve leases and rights of occupancy

6
respectively.
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Thirdly, the procedure of land acquisition also differs
as well as the categories of potential landholders. In Scheduled
Land, applications for land are made to the Agricultural Lands
Board
who have full powers of investigating suitability of applicant and
allocation of land. It will be the contention in this paper,
however, that most of these powers of the Board (tabulated below)
have been interfered with by the Minister who has relegated the
Board to merely an Advisory Board. On the other hand, in Non-
gcheduled State Land the Commissioner of Lands is empowered to
approve or refuse applications for leases and dealings in
leaseholds. However, various institutions are involved when an
application for land has been made. These include the Department
of Agriculture, the District Council, the Ministry of Lands and
the Ministry of Local Government and Housing. All these
institutions carry out various functions prior to an applicant
being allocated a piece of land. The procedure is both
cumbersome and expensive.

Fourthly, and more importantly for our purposes, the
institutions involved in land administration and control
differ in the two types of land. In Scheduled Land as
mentioned earlier on, the Agricultural Lands Board is the main
institution involved in land administration and control,
although, of course on several occassions the Minister has
intervened. However it i1g important to state that the
Minister has powers, inter alia, under the Agricultural Lands Act

of 1960, to appoint the Chairman and members of the Agricultural
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7
Lands Board. He is also empowered to review any decision of the
Board on grounds that either the decision is contrary to the
provisions of the Act or is contrary to public policy or on the
ground that the decision is an improper exercise of a discretion
entrusted to the Board.8 The Minster is further empowered to direct
the Board to prepare proposals for the alienation of Scheduled Land
in economic agricultural units and for matters connected therewith.
He may also order the Board to prepare allotment plans for the land
concerned or for any part of it? In addition, the Minister has
powers under the Act, by statutory instrument, to make rules
providing for the annual rent and other charges to be paid on
leases in Scheduled Lands as well as to make rules providing for
the formg to be used for the purposes of the Agricultural Lands

10
Act.

On the other hand, the Agricultural Lands Board has powers and
11
duties, inter alia, to do the following:-

a. keep under review the use that is being made by the
President of State Land outside urban and peri-urban areas and
to make such recommendations to the Minister thereon as it may
deem fit.

b. carry out such other duties in relation to the alienation
of State Land outside urban and peri-urban areas as the
Minister may place upon the Board.

c. keep under review the general operation of the
Agricultural Lands Act and to make such recommendations to the

Minister thereon as it may deem fit.
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d. to comply with any general or special directions of

policy given by the Minister.

e. make decisions in the exercise of powers conferred upon

it by the Act or by the Minister and its decisions shall be

final in respect of any matter on which the Board is empowered
to decid;?

It is axiomatic from the above that the Minister has on many
occasions interfered with the powers of the Board by assuming
powers and duties assigned to the Board. As regards enforcement or
implementation of land development, the Board still is empowered
with such duties. However, the Commissioner of Lands is in

practice carrying out these duties.

In Non-scheduled Land, on the other hand, it is obvious that
various bodies are involved in the administration and control of
land. The local authorities who include the Chiefs and local
Councils are responsible for administration, whereas control of
land is the prerogative of the Commissioner of Lands. Nevertheless
the fact that the above functions have been allocated to different
bodies is one of the factors that has led to many landholders not

having documentary titles to their pieces of land.

The second category of land in Zambia is Traditional Land.
This comprises that land in Reserves and Trust Lands and which
comprises the largest percentage. The tenure in this land is
primarily held under customary law despite the absence of a

specific mention in the relevant instruments creating the lands.
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However, rights in these lands have no legal basis whatsoever since
they are not codified in any form and traditional courts rarely
enforce them. But it 1s trite to observe that land in these
Reserves and Trust Lands is either utilised by individuals or by
the whole community as grazing land, river or a right of way to
another village].-3

The main land administering authorities in Traditional Lands
are the Chiefs, since the tenure is basically according to the
particular customary law. The legislation that creates Reserves
and Trust Lands, however, makes provision for the holding of non-
customary interests in these lands:!-4 These interests can only be
granted by the President to a Zambian or non-Zambian and they
differ in certain aspects. Zambians are entitled to grants of
leases and licences in the Reserves and Trust Lands respectively
but which should not exceed a hundred years.lik;for non-Zambians,
the duration of a grant in a Reserve could not exceed five years.
In a Trustland, the duration of a grant to a non-native or Council
is for a term not exceeding ninety-nine years or for thirty-three
years if made to a Missionary Society. 1In addition, a grant to a
non-Zambian is only made under a special permission given under the
regulations issued by the President because under the Zambian law,
no land can be alienated to a person who is not a Zambian.lslt is
also important to note that the President has powers to acquire
land for public purposes and once it is acquired, such land ceases

17
to be held under customary law.
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When it comes to the procedure on acquiring a grant of a
Reserve lease or a Trust Land licence, the President has to consult
the Chief and the District Council in the area in which the land to
be acquired is situated implying that even here, various bodies are
involved in the acquisition of these lands. It will be argued in
this paper that many different bodies involved in the process of
acquiring land have discouraged would be title landholders to
acquire deeds to their pieces of lands. The process is cumbersome
and involves a great number of persons from different Ministries,

as 1s the case with State Land.

There are a number of covenants and conditions which are
attached to the grants in leases and licences. Most of these were
meant to promote agricultural development and to control land use
in general. Various bodies have been charged with the
implementation of these conditions. This paper sets out to prove
that lack of decentralising functions of such bodies has resulted
in the non-implementation of these conditions. Further, the
absence of harmonization of the various institutions has also
contributed greatly to the non-implementation of these conditions.
This paper examines the various institutions that are involved in
land administration in Zambia. Land administration authorities in
this context are looked at from two perspectives, namely, the
institutions involved in the process of land acquisition and those
charged with land control. A number of legislation exist which
empower these various institutions to control land use and

administer land allocation (alienation).
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The next chapter, therefore, discusses the procedure involved
in the application for land, the bodies that are involved, their
various functions and the legislation that empower these
institutions or bodies to carry out such functions. In discussing
the procedure and various institutions, the focus will be on
different categories of land in the country, so that contrasts and

similarities are highlighted.

Thereafter, the other chapter will attempt to discuss the
methods of land control in the various categories of land. The
institutions charged with implementation of developmental
conditions in the categories of land will be highlighted and the
effectiveness or otherwise of such bodies and conditions will be

the focus.

The last chapter contains conclusionary remarks and proposals
for reform, one of which will be the need for decentralisation of
certain institutions like the Office of the Commissioner of Lands,
the harmonization of these institutions and their functions so that
as few bodies as possible are involved in the procedure for land

acquisition and land control.
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CHAPTER TWO

LAND ACQUISITION: PROCEDURE AND INSTITUTIONS

In discussing the procedure involved in the alienation of land, the various
categories of land in Zambia must be borne in mind. This is because a different
procedure is employed for each category. This Chapter, therefore, exemines the
procedure in the application for land under the headings of Reserves and Trust

Lands, Non-scheduled State Land and Scheduled State Land.

TYPES OF LAND

Te RESERVES AND TRUSTLANDS

This comprises.land which is today referred to as Traditional Land and
forms the largest percentage of the land in Zambia. The tenure in this type
of land system is basically customsry land tenure. This is so despite the
fact that the legislation that creates the lan; makes no mention of the type
of tenure applicable to the laend. Interests in these lands are held under
customary law and an African holding such lend under customary law enjoys
customary interests irrespective of whether it is in a Reserve or Trust Land.
These interests, however, are referred to a2s de facto land rights
exerciced by individual Africans. Many rersons have been advanced for this.
The rezsons are inter alia that they are not codified in any form and furthermore
although the lands have been vested in the Presiden%,no individual titles have
been conveyed to Africans. In Reserves,for instance, The Order-In-Council
grants the land to tribes or portions of tribe: tut not to individual Africans.

To this extent, therefore, the existing land rights have no legal basis and

hence merely de facto.

In so fsr as the tenure in Reserve and Trustlands is being administered
under customary law, an appreisal of the procedure involved in acquisition of

land in Reserves and Trust Lands becomes important.
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ae ACQUISITION OF CUSTOMARY INTERESTS IN RESERVES AND TRUST LANDS

5
It has been contended by White that specific land rights in Reserves and
Trust Lands are acquired and exercised by individuals. The only exception is
in societies where lineages are the land-holding units in which individual land

rights will be overshadowed by the rights of the lineage.

In so far as original acquisition of land is concerned, an individual
establishes lend rights by opening up land over which no prior individual has
already established rights. The powers of the local Chief in this regard are
basically administrative. Being the administrator of the whole area, he hes %o
be consulted to ascertain if there are any prior interests on the piece of land
one intends to settle. This is more so where the intending settler is not a

member of the village community.

The right to the use of land, however is conditional on an individual's
acceptance of the political and tradional control of the Chief, customs and
institutions. Once this is done, the individual will have the right to settle
any area within the jurisdiction of the Chief, of course as long as no other
individual has any prior interest on such land. The rights once established
remain permenent and he only loses them if either he transfers them to another,
sbandons them or terminates them by his own death. It is evident from the
foregoing that this form of land acquisition only invelves an intending coiller,
and the Chief through the villege Headman concerned. Of course the Local Council
may be informed where the individusl is from a different locality for instance
a District or Province. But this will just be for administrative purposes and
it hss got nothing to do with obtaining of permission or otherwise to acguire

land rights,

Other modes of acgquiring land richts include greznt of land from one person
to the other, transfers of land, and loaning of land. In all these modes the
local Chief will merely be informed (as the administrator) of the transanction

so thet he is mnde aware of who has settled where.



“15=

As regards sale of land, indications are thest what is sold is actually
improvements on the land for instance buildirgs on the land. To this extent,
therefore, Customary Land tenure conforms to provisioﬁs of The Land (Convercicn
of Titles) Act, No. 20 of 1975, Chapter 289 of The Laws of Zambia, that states

that land in Zambia has no value and hence cannot be sold§

b. ACQUISITION OF NON-CUSTOMARY INTERESTS IN RESERVES AND TRUST LANDS

The above procedure concerning acquisition of customary land rights has to
be differentiated from the procedure involved in acquiring non-customary intorsrts
in Reserves and Trust Lands. The Legislation creatine Reserves and Trust Lands
makes provision for the acquisition of non-customazry interests in such land.

These interests may be granted by the President to either Zembians or non-dembians.
A grant in a Trust Land is for less than 99 years or for 33 years if made to a
Missionary Society. Of course as per the requirements of The Lands and Deeds
Registry Actjo there must be production of survey diagrams in the absence of which

the duration of the interest would be for 14 years only pending its preparation.

A lease in a Reserve to a non-native on the other Rhand, is for a period not
exceeding 5 years?1 It must be remembered that grants to non-Zambians are only
made under special permission given under the regulations issued by the President,
No land can be alienated to a person who is not a Zambian unless the Presideunt
hes approved an application mace to that effectj2 Usually the application is first
submitted to the Council concerned for scrutiny and it is only after recommendati-r-

from the Council thet the Commissioner of Lands will forward to the President.

Thus where a non-sembian wishes to acquire non-customary land rights in
Reserves or Trust Lands, he has to firstly apply to the President for approval.
The applic:stion will be sent to the Local Council involved, who together Qith the
Local Chief will scrutinise the apvnlication and then make recommendations to the
Commissioner of Lands. The Commissioner of Lands will, however, only issue title
deeds where survey diagrams have been produced, failure to which a provisional

certificate for 14 years will be issued pending the production of the diagrems.
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It is axiomatic th~t the procedure is lengthy and involved a number of
bodies who are not in the same area. An intending settler has to shuttle
between the local district involved and lusake, the centre, especially that the

various Governmental Departments lack transport.

Africens (Zambisns) on the other hand can obtain grants of leases and
licences in Reserves and Trust Lands respectively for terms not exceeding a
hundred yeesrs. Freviously they were conferred fee simple estates but this has
now been reduced by The Land (Conversion of Titles) Act, of 197523

Regarding the procedure involved on acquiring a grant, the Precident hLauc
to consult the Rural Council and the Chief in the area in which land tc he
acquired is situated. This is meant to verify boundaries and protect interests
of villagers. Th Council conducts & physical inspection of the land and consults
the Chief. The role of the Chief is to verify any existing interests in the

particular piece of land and the customary rules.

The consents of the Chief and the Council form the besis of any approval
of applications for land. Each recommendation from a Council has to be accompani
by written consent of the Chief and extracts of minutes of the councilj

It has been stated that compliance with the process of obtaining extracts
of minutes and the inspection of land cause a delay in this procedurejS It has
also been ststed that the requirement of obtaining consent from the Chief =nd
the Rural Council may discourage persons without ethnic ties with the aree in
gquestion. Only those born within such areas may be favoured in these
circumstancesj6 However, this situation has changed dramatically that as of now,
there is ethnic diversity in land allocatees as shown, for example, in Chief

Nkhomesha's area.

Land in Reserves and Trust Lands is in an unsurveyed state and thus a
person or compony who wants to develop the lend will face lots of delays and
problems in obtaining immediate title for loan purposes. He would thus prefer

~

to obtain title deeds to State Land which is already surveyed?’

It must be pointed out that there are scattered leaseholds in Reserves and
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Trust Lands as opposed to a systematic conversion of tenure in an area. This is
attributed to the fact thet the Commissioner of Lands only makes leases and
licences in these lands in response to a reouest from a particular applicant for
a perticular piece of land. Most applicants to the grants are individuals who
already hold pieces of land under customary law and all they are doing is
obtaining title deeds for their pieces of land. New settlers are few and it

has been contendeagthat this may be because they are discouraged by the various

factors mentioned above from acquiring land in these areas,

2. NON-SCHEDULED STATE LAND

This is that part of State Land which does not appear in the Schedule to the
Agricultural Lands Acte The procedure involved to acquire this land is lengthy and
cumbersome and it is under the power and determination of the Commissioner of Lands
who handles all applications to acquire ite. The land may either be virgin land

or non-virgin land.

ae VIRGIN LAND

Once this land is identified by the Cimmissicner of Lands, he renuests
the District Council and the Department of Agriculture, in the District in
which the land is situated, together to coordinate, plan and sub-divide the
virgin land into appropriate agricultural units. Once this is done, the

Commissioner of Lands does the numbering and carries out surveys.

b. NON-VIRGIN LAND

As for this type of land, it will also be first determined by the
Commissioner of Lands. It must be pointed out that if the land is bare,
it cannot attract any price or be transferred. But if it has some
unexhausted improvementsz9 these are to be valued by the valuation Department
of the Ministry of Local Government and Housing and compensation is to be
paid for it%o

After the completion of all formalities, regard is to be ha? *n the
provisions of the Lands and Deeds Registry Act, Chapter 287, Section 4 of

this Act states that:
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Meeeeses Every lease for a period of more
than one year must be registered as must
any assignment,mortgage or charge upon
such lease."

27
In the case of Attorney-General V Zasmbia Sugar Company and Nekambala Estate Limited:

The respondents applied to the High Court for a declaratory order
that prior written consent of the President was not required for
a debenture creating a floating charge over assets which included
land. It was contended that a floating charge is not within
Section 13 (1) of the Land (Conversion of Titles) Act, 1975,
because it does not affect any particular piece of land at
present, and there is only a possibility that it may affect land
in future if anything occurs which causes the floating charge to
crystalise. It was held that a floating charge operates as an
immediote and continuing charge on the property charged and has
the effect of charging all the property in the hands of the
borrower at the date of the cherge. Hence, Presidential consent
under Section 1% (1) is required.

In addition, Section 6 of the Lands and Deeds Registry Act states that:

Meeesess Any document required to be
registered and is not regictered in the
designated veriod is null and voicd and

hence unenforcezble."

22
In the case of George Andries Johanes White V Ronald Westerman and Others:

The plaintiff brought an action for recovery of his property,
and for mesne profits, on the grounds thnt the first defendant,
a prospective purchaser, had failed to pay the full purchase
price and rent agreed., He contended that the first defendant
had in fect further surveyed and sub-divided the property,
eventually attempting to pass title to the second defendant,

who in his turn, obtained a mortgage on the property from the



-19-
third defendants, It was held that:
(i) The deed of assignment was signed only by
the purported purchaser and was therefore
improperly executed, null end wvoiF 2b initic

and should never have been registered,

(ii) The first defendant therefore, derived on
title to the lend from the provisional
certificate asnd could not assign any title

to the land to the second defendant.

(iii) The second defendant could not mortgage
the property to the third defendant since
he had no proper title to the lendj the
title having remained at all times in the

hends of the plaintiff.

(iv) A provisional certificate of title is
subject to 2 claim of a better title
which, if proved may serve to cancel, or
amend the provisiocnal ceiritilicalcs.

The next stare is to obtain a certificate of Title. And to do this, ~n
applicent must submit a survey diagram in conformity with the provisions of the
Londs Survey Act, Chapter 293, But it is important to point out that for an
applicent to acquire a fourteen yesr lease, he or she need only submit a sketch

plan.

From the foregoing, it is obvious that the procedures involved in acquiring
land are indeed lengthy, cumbersome and time-consuming. This view is supported by

Bruce znd Dorner who aptly observed that:

".... These precedures, involving as they do five
different secticns in three different Ministries,
namely, The Commissioner of Lands, The Land Registry

Section #nd The Land survey section (811 in The

Ministry of Land and Naturel RPesources), the Lend Use
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Planning Branch of The Ministry of Agriculture and
Water Development, and The Valuation Section of The
Ministry of Local Government and Housing, are far
more complex than can be justified. This complexity
coupled with severe understualling of the relevant
sections, results in extended delays in leascholid
trencsactions, genersating uncertainty and interruptions

2>

of cultivation.

The various bodies, therefore, involved in the application for land are The
Commissioner of Lands, The Land Registry end The Lend Survey Section in The Ministry
of Lands and Netural Resources; The Land Use Planning Branch of the Ministry of

Agriculture and The Valuation Section of The Ministry of ILocel Government and Housing

Apart from the procedure itself being compler and cumbersome, there is severe
understaffing in these Depzrtments rendering the whole procedure difficult and

expensive,

It has been suggested elsewheréuthet one way of alleviating delays in processing
apprlications under the Act, is to create posts of Valuation Surveyors in the Ministr)
of Lands. In other words, most of the functions done by various Departments in the
different Ministries should be harmonized and made to fall in the szme Ministry.
This caen be done through creating various posts in a single Ministry and thereafter

decentralising these Departments of the Ministry in various local districts.

3 SCHEDULED STATE LAND

This is State Land specially reserved for agricultural purpeses and it is so
prescribed in the Schedule to the Agricultural Lends Act of 1960, Cap 292. . The
land is of utmost importance to the economy of the country in that it has great
agricultural potentiazl and better transport and marketing infrastructure. The
basic aim of creating this category of land, apart from boosting agricultural
development through the imposition of
developmental conditions; was to convert leasehold. tenure to freehold tenure.

That way it was felt there would be more security and hence more invesfment. One

member of the Legislative Council reomerked:
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"This legislation would go far to end

the period of stagnation (in agriculturel
development) which without doubt has beset
Northern Rhodesia ever since {reehold weos
so stupidly converted to leacehold."

INSTITUTIONAL CONTROL

Matters related to land control and applicetion for land in these Zonds er-
a responsibility of the Agricultural Lands Board which is appeinted by the
Minister of Agriculture%6 An application for land is made to the Board, which
will examine the applications. The Board requires that the applicant gives full
details about himself/herself in order for it to determine his/her suitability. The
Board takes into account the general Government polic§7and will prefer applicants
with sober.character, clean record .and of mature age, and who will be willing to
personally occupy and develop the holding as well as the fact that the applicant

does not already hold State Land%8 The Board's aim'is to ensure that land is not

abandoned after a short time by seeing to it thet only applicants who have material
and financial resources and those who have some experience in farming are alloted
Scheduled farms.

It must be pointed out that the Board has not strictly epplied the

requirement that an applicent must be will to personally occupy the hclding%g In
the case of a company once it has been alloted a farm, it must be willing to

employ a Manager who will personally take occupation of the farm on its behalf?o
In practice, some activities of individuais are contrary to the Agricultural Lands
Act in that they too employ managers. Hence it is obvious to all concerned that

the Board finds it very difficult to religiously observe the provisions of the Act

due to varioue factors notably economic constraints and the high demand for rarms.

The Board atteches special attention and importsnce to an applicant's
cepability to reise financial resources to msnage his holding and fully utiiise

. . 1 ;
it. In pre-independence days the amount of money reguired was prescrxbed? Zul

the post-independence period saw the discaerding of this requirement. Capitnal in



this context includes either funds, promissory notes from financial institutions
or assets such as stock which may be converted into cash?2 It is interesting to
note however, that one still qualified to apply for a holding if he had farming
experience but not capital. But we must also hasten to add that if an applicant
engages a trained or professional manager to run the [arm for him, he too can wve

given land despite his lack of experience.

It must also be mentioned that the Board does not spell out specific
gualifications which an applicant must have., It practically accepts anythirg,
that is, a Diploma from a ferming institution or ferm exverience obtained from
working either in commercial farms, or in traditional lands in Reserves and Trust

Lands.,

In order to effect a feair dispensation of land and serve the maximum number
of the Zambian populace, the Board gives preference to those applicants who do
not elready hold State Lend. This is an old practiCQBdesigned to foster
agricultural development by attracting new farmers. Section 18 (2) of the
Agricultural Lands Act provides as follows:

Meeseee In allocating any holding the Board
shall, all other thingz being egual, give
preference to an applicant who is not
already the owner of sagricultural land."

It is to be observed that this provision has, however, failed to prevent
rich individuals from accumulating land, principally because it is rare that two
persons may be of equal financial standiné. The Board has thus subsequently
teken other procedural measures regarding land accumulation without inhibiting
companies that may went to invest heavily in farming.

Although the Act provides thet the Board's decision in matters relating to
applicetion for lanéuand the gront of consent to zscignments or dealings in land

35

are final,” there is evidence to indicecte that the llinister has on severel

36

occassions intervened in the Board's exercise of its dutiess

The implication, therefore, is thst even in Scheduled Land where the fct
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specifically empowers the Board to be final authority on some matters, this has
not been so in practice since some other body, in this cese the Minister, hes

intervened to relegate the powers.
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CHAPTER THREE

LAND USE AND CONTROL

The Land (Conversion of Titles) Act of 197% vests a1l land in the President.
As such a person can only hold interests in land of a lescer duration than fee
simple. Thus the same Ac% converts all freeholds into lease holds for a term of
one hundred years subject to prescribed coﬁditions in covenants. These conditions
are zctuslly aimed at lend development and control. Such developmental conditions
are to be found in the various categories of lend. This Chapter attempits to examine
the bodies responsible for the imglementation and enforcement of the various
developmental conditions applicable to the various categories of land.

1. NON-CUSTOMARY INTERESTS IN LAND IN RESERVES AND TRUST LANDS

Both The Zembia (State Lands and Reserves) Orderg and The Zambia (Trust
Land) Oders? contain provisions that empower the President to grant non-customar
interests in the form of Reserve Leases and Rights of Occupancy in Trust Land.
In case of a Reserve Lease, this may be for a duration of ninety-nine years if
it is acquired for public purposes? thirty-three years if the grant is to »
missionary society or charitable organization. To a non=-native or a Council
the disposition will be for only five years. It has been contended6tﬁat a
period of five years is not adequate enough to encourage serious investment
from would-be land developers. As regards grants in Trust Lands, the duration
to a non-native or a Council was for a term not exceeding 99 years or for 33

years if made to a missionary society.

In both Reserves and Trust Lands, indigenous people could be granted
leases and licences respectively that previously conferred fee simple estatez.

This, however, has now been reduced by the 1975 Act to terms less than a hundre

years.,

Once a Reserve Lease or a Trust Land Licence has been granted or acquirec
the land ceases to be held under customary laé and prescribed developmental
conditions will aprly to it. Most of the conditions are aimed at land control

To begin with, there is a requirement that the lessee must personally reside
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on the land or engage a competent manager who should be more qualified and/or
experienceg. This discourages individuals in employment in urban areas from
acquring such land becsuse it would mean they have to bear the additional
expenses of employing a qualified manager to manage the estate before they
retire and settle on the land. |

AThe lessee is restricted from abandoning the land or permitting
it to remain idle for over three years except with the written consent of the
Pfesident]o This requirement Qiscouraged the traditional methods of cultivation,
for instance, the system of Chitemene among the Bemba where land used for some
time is "abandoned" and the fermer shifts to another piece of land. It would
seem, therefore, that the rule was partly intended to cﬁange the system of
agficulture emong the Africans, although without providing them with an
alternative methond. However, with current developments and the new methods of
cultivation, shifting cultivation is slowly fading and the requirement may

effectively and rightly be implemented.

Another requirement is that within twenty-four months of the grant of '
title, substantial buildings at a determined value must be erected to the
éatisfaction of the President., The value is determined by the President at the
time of the grant?1 Infact over the years, the value once determined has not
been revised. This clause can be contrasted to conditions that bind statutory
lessees where the period during which buildings must be erected is limited to
three years and there is no requirement for determining the value of the
buildingsj2 The draw back of the requirement, however, is in its non-
implementation since no inspection takes place to ensure that buildings have
been erected as per specification. But despite the non-implementation of the
condition, it seems most farmers would still erect substantisl buildings for
safe custody of their produce and machines and for residence, Further, the
relevance of determining the value of the building at the time of the grant is

questionable ,

Another condition to be complied with is that the lessee must cultivate a
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reasonable size of arable land within twenty four months from the date of

acquiring title deeds to the landj3

The condition does not take into account
the fertility of the soil and the modes of cﬁltivatibn. Certain pieces of land
can only be cultivated at particular times of the yesr depending on the changes
in the climatic conditions. A contrast can be made to statutory leazses where
there is no similar condition and to Scheduledlaand;hwhere there is a requirement
to comply with the orders of the Agricultural Lands Board which fixes the
proportion of land to be cultivated annuallyj5 |

Further, the lessee must comply with the practice and accepted methods of
good husbandryTGand he must not keep more stock than the reasonable carrying
capacity of the land37 Whether the lessees will comply with the accepted methods
of husbandry will depend on whether or not they are informed of what amounts to
"accepted methods of good husbandry.' It has been discovereagthat the farmers
are, in practice, not educated on the accepted methods of cultivation when
obtaining title deeds. Usually they have to use their own initiative and learn
modern methods of cultivation. Thus even without the covenant,- it seems
farmers would voluntarily learn about husbandry.

The President through the Commissioner of Lands is entrusted, having overall
~nd ownership, to enter the Reserves and Trust Lands to examine complience with

the covenants. This, however, is rarely done more so in rural areas as the

Land Inspectors are hard-hit by transport problems and lack of manpower.

It is interesting thst Rural Councils and Chiefs who have a role to play
in the acquisition of such land by consultative roles have no responsibilities
of implementing compliance with the covenants for converted land within their
jurisdiction. It h#s been suggestelgthat inclusion of such a provision
entruéting Councils end Chiefs with jurisdictions of implementation .
would be effective and desirable., Although, in some cases, the Office of the
Commissioner of Lands has delegéted its powers to Councils, an express provision

empowering Councils to execute such duties will compel Councils to be effective.

2e NON-SCHEDULED STATE LAND-CONDITIONS . AND THEIR iMPLEMENTATION

. The Minister is empowered by the Act to make regulations that specify terms
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and conditions of statutory leases%O By virtue of these powers, the Land
(Conversion of Titles) Regulations, 1975 (Statutory Instrument No. 187 of 1975)
was pessed, which provided for conditions attaching to Non=Scheduled State Land.
Although no period is prescribed for taking effective personal residence,
like in Scheduled Land where this must be done within six months of the 1easq%1
the lessee for Non-Scheduled Land must occﬁpy the land personally or through a

22
manager,

Similar to a condition applying to Scheduled land is the condition that
the lessee of Non=Scheduled Land must cultivate and develop the land in
accordance with principles of good husbandry%3 It must, however, be noted that
the requirements applying to Scheduled Land are laid down by the Agricultural
Lands Board prior to the grant of the lease. However, whilst the Board deals
with Scheduled Lands, the Commissioner of Lands is responsible for Non-Scheduled
Lands and the Act does not state whether or not the requirements have to be laid

down on the grant of the lease.

Another condition is one that prohibits the allowance of land to remain idl
for over three years without the consent of the lessor%u This condition may Se
likened to the one applying to Scheduled Land which provides that land not
occupied for over three years will be deemed to have been abandoned and thus
likely to be forfeited after due notice has been given and the:e has been no

25

compliance.

It is submitted here that the durgtion in which land may remain vacant,
nemely, for up to three years, is too long that it contributes to the problem of
squatting which is prohibited by the Actg6 This is very likely especially given
the fact that arable land is scerce. A shorter period would be desirable, of
course beering in mind that a new occupant needs time to develop the land
especially if it is virgin lend. A period of one and half years to two years
would be much conducive as this would ensure that land is developed faster and

the problem of squatting is avoided.
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Unlike in Scheduled Land, the lessor of Non-Scheduled Land has the right,
at any time, to toke and use a strip of land of uniform width of sixty metres
fgr the purpose of a road%7 Compensation is payable only for the damage to

unexhausted improvements existing thereon at the time.

Apart from these slight differences, the conditions applying to Scheduled
and Non-Scheduled State Lands are almost sihilar. Hence, there seems to be no
logical rationale for the distinction between "Scheduled" and "Unscheduled"

State Land. As has been suggested elsewhere; consolidation into a single category
with a single administrative body is preferable to avoid any inconsistencies that
may inevitebly arise?

The machinery responsible for implementing the conditions is basically the
Commissioner of Lands who hes in certain cases delegated his powers to local
authorities. Both bodies have, however, been ineffective due to insufficient
manpower and reluctance on the part of Councils who have felt that they are

executing duties for which the Commissioner of Lands is responsible.

It must be noted that the non-compliance with the conditions may result with
the lessor forfeiting the lease after six months of notice to remedy the breachg9
In the circumstances no compensation will be paid at all. Where the lease is
determined by effluxion of timgoand where it is not renewed?1compen§ation will
not be paid evem for the unexhausted improvements should there be non-compliance.

As has already been mentioned,. however, it is rare that the Office of the
Commissioner of Lands has resorted to these penslties. This is because it has
been ineffective in the implementation oflconditions. Establishment of a seperate
body altogether within the Office of the Commissioner of Lands to deal with the
aspect of enforcement of conditions could be one solution. This, however, would
entail having so many small bodies to deal with several functions when one single
mother body could easily and effectively do so. Entrusting the powers through
a provision in the Act to Councils end Chiefs could be a better solution as they
are decentralised beczuse aé of now the powers of both of them (Chiefs and Councile
are not provided for by legislation and hence both of them are not really obliged

to exercise them.
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3 SCHEDULED STATE LAND - CONDITIONS AND THEIR IMPLENENTATION

A number of conditions are imposed on every agricultural lease falling under

this category as a way of effecting development., There is an undeftaking by every

lessee to comply with these conditions and non-compliance may result in forfeiture

of the lease.

The most important one of these conditions is thst the lessee shall take up

effective personal residence within six months of the lessee and shall beneficially

occupy the land.

Beneficisl occupation is defined by Section 21 (2) of The

Agricultural Lands Act of 1960, vhich states:

" (2) Beneficial occupation in respect of any holding shall mean =

(2)

(b)

from the dete of taking up effective personal
residence as reguired by sub section (1) of
this section = |
(i) in the cese of an individual
lessee, personal residence on
the holding, and in the case
of a company, personal
residence on the holding by
a menager who is in charge
of farming operations and who
is arproved for that purpose
by the Board.
(ii) the practice of sound methods of
good husbandry;
(iii) the proper care and maintenance of
all improvements effected on the
holding;
before the expiration of a period of three years after
the date of the lessee taking up effective personal

residence as required by sub section (1) of this section -
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(1) the annual cultivation of such proportion
of the area of the holding as may be laid
down by the Board; |

(ii) the maintenance of stock as laid down by
the Board

(iii) the provision for thelnumbers of stock
maintained under the provisions of sub
paragraph (ii) of dipping or stock spraying
facilities, paddock fencing or ring fencing
and water supplies, in each case considered
adequste by the Boardj;

(iv) the provision of a habitable house and such
farm buildings as may be reasonably necessary
for the purposes of the proper working of the
holding;

(v) the provision of permenent improvements, whether
required by or under the preceding provisions of
this section or not, valued by the Board at no
less than such sum as may have been laid down

by the Board."

The lessee is required before the expiration of three years from the date
effective personal residence is t-ken up to cultivate annually a proportion of the
holding as laid down by the Board and maintain stock therein. This requirement may
be contrasted to a2 similar condition applying to land in Reserves and Trust Lands
held by title-holders where the £equirement is cultivation of a reasonable Fize of ‘
land within twenty-four months from the date of acquring title.

The lessee enjoys certain rights on his land and one such right is the lessee's
right to cut down and use trees on his holding as recuired for farming and domestic
purposes?2 He is not entitled, however, to sell or.remove an& timber without the

consent of the Presidenf. The rationale for the prohibition is for conservation

of the soil =2nd protection from soil erosion that may inevitaby result from the
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wanton cutting down of trees., However, the only difficulty lies in the
implementation of the condition as is evidenced by the rate at which timber
is being felled for charcoal.

The Act contains provisions that prohibit the lessece from doing certain
actse Firstly, the lessee is prohibited from assigning, sub letting or parting
with possession of the holding or any pert of it without the consent of the
President?3 Consent of the President in writing must be sought prior to any
dealings in the land, failure to which the Board has the power to serve a
notice setting a period during which the lessee must remedy the breach?u
Further, failure to comply with the notice will result in the-State determining .
the lease.

The lessee is also prohibitéd from abandoning the land. The Act layé down
circumstances when lend is deemed abandoned?5 Land will be deemed to have been
abandoned if the owner fails for over three years to maintain occupation of the
land in person, through a tenant or a manager, It will aléo be deemed to have
been abandoned if for over three yesrs the owner fails to maintain on the land
a reasonable standard of agricultural production having regard to the character,
extent and situation of land and the genersl level of agricultural production .
being maintained at the time on agriculturel holdings of similar charecter in the

the neighbourhood.

The enforcement of the developmental conditions is vested in-the Agricultural
Lands Board. The same Board has power to monitor the use being made of the land.
Despite this provision, however, in practice enforcement is done by the Office of
the Commissioner of Lands. The Office of the Commisesioner of Lands is supposed
to inspect farms to ensure there is compliance with the conditions. However, the
usual transport problems and staff shortage is hamvering theirkoperation; and to
this effect complaints have been voiced by the Board against the Office's

36

inactivity in csrrying out farm inspections to enforce the conditions?
The inactivity and ineffectiveness on the part of the Office of the
Commissioner of Lands hes resulted in the Lands Department delegating their powers

to locel authorities to enforce the conditions. This, however, has not borne any
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results at all since the Councils having other administrative functions than
lend matters, have been reluctant to enforce the conditions. Besides, Councils

too have transport problems which contribute to their ineffectiveness.,

It has been surgested by some academiciang7that the establishment of aﬁ
independent body, though working together with the Commissioner of Lands, to
specifically monitor compliance with the conditions could be a better solution.
Alternatively either the Commissioner of Land's Office or the Agricultural Board
itself should be decentralised so that officers are stationed in all districts to-

enforce compliance with the conditions.

In conclusion, it must be stated here that the Government policy of imposing
developmental conditions on all leases was well intentioned. It sought to promote
land development and controle. A perusal through most of the conditions imposed on
the various categories of land reveal that they are basically aimed at encouraging

agricultural development and avoiding misuse of the land.

That conditions are imposed on land, however, does not imply that they are
being implemented., The problem with the conditions has always been their non-
implementation. Various bodies have been empowered to enforce the conditions.

The body responsible for enforcing the conditiohs, for instance, in Reserve Leases
snd/or Trust Land Licences is the Office of the Commissioner of Lands. The Office,
however, is ineffective and the Councils to whom powers have been deiegated by

the office are reluctant in enforcing the conditions. A suggested solution could
be the inclusion of a provision specifically vesting powers of enforcement in the

Councils and local Chiefs,

As regards Non-Scheduled State Land, the Office pf the Commissioner of Lands
is again responsible for implementing the conditions, The same problem pf
shortage of staff and lack of tramsport also hampers their operations in these
1onds. Thus e similar solution of empowering Councils to enforce the conditions
is relevant also in this regard. »

As for Scheduled Lend, the powers of enforcement previously vested in the
Agricultur»l Lands Board now vests in the Office of the Commissioner of Lands.

As such similar problems relating to enforcement as those in Reserves and Non-
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Scheduled State Land do apply.

The overall conclusion one arrives at is that there is ineffective
implementation of the conditions because the body primarily responsible lacks
manpower, and trahSport to do so., Empowering Rural Councils and Local Chiefs
through legislation to enforce the conditions could be the most effective
solution, That way these bodies, who are directly involved or related in the

process of land acquisition will also have a say in its control and use,
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CHAPTER FOUR

CONCLUSIONARY REMARKS AND RECOMMENDATIONS

The land policy in Zambia provides for various categories éf land which are
being administered by different bodies. These categories are basically State
Lands which are either Scheduled or Non-Scheduled State Lands and Reserves and
Trust Lands. Different bodies or institutions are involved in the acquisition
and control of land falling under these various categories. The different
categories of land are a result of the dual legal system introduced during the .
colonial period. Staste Lands, then Crown Lends, were intended forWhite settlers
and Reserves snd Trust Lands for indigenous natives. At independence and -
thereafter these categories were recognised and hence the various categories todate.

The tenure in these categories of land also differs. In State Land the tenure
is basically leasehold whereas land in Reserves and Trust Lands is held under
Customary Law. A person may also acquire non-customsry interests in the form of
Reserve Leases and Trust Land Licences in Reserves and Trust Lands. Such
interests are basicslly leases like those held in State Lands.,

The procedure of land acquisition and the bodies involved differ from one
category of land to another. In Reserves and Trust Lends, acquisition of such
1and is in various waysj the most common one being an individual establishing land
rights by opening u- lrnd. This is so especially where the land is virgin land and

there are no other established rights over the piece of land.

Other modes of acquisition include grant of land from one individusal to
another, transfer of land and loan of lana for a short period of time. This
dissertation hss shown that the only bodies involved in the process of acquisition
of land rights in this category of land are the local authorities and the locel
Chiefs through their Village Headmen. However, these merely perform administrative
functions =nd do not grant or refuse permission as such. They merely have to be

informed so that they become awsre of who has settled in their jurisdiction.

The above procedure, however, does not apply where one intends to scquire

non-customary interests in these lands. Acquisition of these interests requires
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the production of survey diagrams normally done by the Land Survey Department of
the Ministry of Lands. The Commissioner of Lands to whom the application is
normally made, has to consult the local Chief and the District Council where the
land is situated. Approvsl of the application is based on the consents of the

Chief and the Council.

It is apparent that this procedure is lengthy and cumbersome and it involves
different Departments as well. The obvious solution is to lessen the number of
bodies invol&ed in the procedure by empowering the District Councils and Chiefs
to have the final say in the application for such land rights. Further, only one
Ministry should be decentralised. Moreover, the Land Survey Department should -
undertake a nation wide survey of these lands as a pre-emptive measure instead of

only doing so after an avnplication has been '‘made.

It must be pointed out here that most lend in Zambia falls under this category
of land and it is dmportant, therefore, for the Government to take serious steps to
ensure land is developed both agriculturally and otherwise., Land development can,
however, only be achieved if the procedure involved in acquiring the land is modifie:
and made less cumbersome., Vould-be settlers and investors should be encourcsged to
obtain title deeds to the land so that it is easier to get loans from lending
institutions.

In Non-Scheduled State Land, on the other hand, this dissertation has shown
that the procedure involved to acquire land is both lengthy and cumbersome. '
The initizl step is taken by the Commissioner of Lands who requests the District
Council and Department of Agriculture to blan and sub=-divide the land into units
which are then numbered. The applicant will then submit a survey disgram if the
intention is to obtrin a certificate of title. An acceptable sketch plan_may be

submitted for a provisional certificate of a fourteen years lease,

The bodies involved in this process include the Commissioner of Lands, the
Land Reristry end the Land Survey Section in the Ministry of Lands and Natural
Resources, the Lend Use Plsnning Department of the Ministry of Agriculture, Food
and Fisheries and the Valuation Section of the Mirni=trr of Local Governmernt and

Housing. The procedure is complex and time consuming since it involves so many
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diffevent Departments in the various Ministries. These Departments are understaffed
and hence rendering the whole procedure expensive and cumbersome. It has been
suggested here that one way of alleviating the irevitable delays is to harmonize the
various Departments in the different Ministries so that they all fall uncer the same
Ministry. Various posts should be created in a single Ministry and then the
Department be decentralised in tﬁe local districts,.

As for Scheduled Stete Land, the Agricultural Land Board is vested with the
responsibility of dealing with metters related to land control and adminictration,
The Board receives the spplications for land, reviews them and either rejects or
accepts such applications, of course, after taking into account all the necessary
considerations. The Agricultural Lands Act makes provision to the effect that the
Board's decision in matters relating to application for land is final. The Mini ster
has, however, on some occassions interfered with the Board's exercise of its powers.

Now thet the Board hes been dissolved, its responsibilities have been taken over
by the Office of the Commissioner of Lands who are exercising de facto powers since
the Agricultural Lands Act hss not been repealed or amended. )

The vesting of all land in Zambia in the President implies that a person can
only acquire interests in land of & less duration than freehold., Thus there are
only lesseholds in Zambia with effect from July 1975. A person, however, can only -
hold these leaseholds subject to covenants end conditions of landholding. These
conditions are basically aimed at land development and control. They differ
according to the various categories of land .and sre implemented by different bodies

altogether.

In Scheduled State Land, some of the conditions which are aimed at land
development and control include inter alia effective personal residence by‘the
individusl lesczee or a farm menager if the lessee is a Company. Within three years
of taking residence a prorortion of the holding as lzid down by the Agriculturas

Lands Board must be cultiveted snd stock maintained,

This condition may be contrasted to a simiior one arplying to Reserves and

Trust Lends where the title holder has to cultivate a reasonable size of land
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within twenty-four morths from the date of scquiring land. It is submitted here
that the condition apnlying to Scheduled Land is more réasonable since it gives
the land holder enough time to cultivate a large proportion of the land.

Other conditions which apply to all the categories of land include one that
prohibits the lescee from assigning, subletting or perting with possession of the
land without the Presidentisl consent. This provision since it is to be found in
the Agricultural Lands Act and the Land (Conversion of Titles) Act does apply to
Scheduled snd Non-Scheduled State Lands and to leases and licences in Reserves and
Trust Lands respectively. This paper has shown that strict adherence to the
implementation of this condition suppresses the development of land. There must

be lexity in its implementation of investment in land is to be encouraged.

Yet another condition rrohibits the lessee from abandoning the land for a
period of three years. This condition applies to leases in the various categories
of lznd. It has been argued in this dissertation that the period of three years
during which land may remain idle and unproductive is too long. This period shonld
be lessened. Despite the good intentions behind the imposition of these developmental
conditions, however, the problem has been with their implementation. There sre
various bodies responsible for the implementation of the conditions in the different
categories of land. In leases in Reserves and Trust Lands the responsibility of

enforcing the conditions lies with the Commissioner of Lands, acting on behalf of the
of the President. The Commissioner of Lends, however, haes not been sble to eifectively
carry out the responsibilities because of numerous problems which include inter-alia
transport problems end shortage of staff.

The ssme body has the duty also to implement conditions in Non-Scheduled otate
Lands and thus even in this category of land it is hit by the same problems. There
is thus no effective implementation of the conditions. In both categories of 1lond,
however, the Commissioner of Lands hes delegsted his powers to local authorities.
The Councils have, however, been reluctant to enforce the conditions in so far as
there is no provision in any legislation that empowers or obliges them to do so. It
has been suggested here thst inclusion of such a provision in legislation would

compel Councils to effectively enforce the conditions. Moreover empowering local



- 43 -

Chiefs through an Act of Parliament, to enforce conditions in
leases in Reserves and Trust Lands within their jurisdiction would
solve a number of problems. Besides these Chiefs are involved 1in

the whole process of land acquisition.

Alternatively establishment of one body to both deal with
applications for land and to implement the development conditions
will be more effective. The body should be decentralised in all
districts in the country.

As for scheduled State Land, the Act empoowers the
Agricultural Lands Board to implement the conditions. The Board,
however, is no longer in existence and as such its responsibilities
now lie with the Commissioner of Lands. Thus the same problems
the Commissioner of Lands is facing in enforciné conditions in the
other categories of Land also do apply to Scheduled State Land.
Inevitably the same suggested solution of decentralising the
Office of the Commissioner of Lands and the provision of funds

to improve its operations apply even here.
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