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CERTIFICATE IN LAW-LEGAL PROCESS

THREE (3) HOURS (Plus Ten (10) Minutes to read through the Question paperi.

ANSWER: ANY FOUR (4) QUESTIONS

3.

4.

(a) Outline the jurisdiction of the various classes of Subordinate Court;

(b) Discuss the composition and role of the Judicial Service Commissirm

Upon your return to your statiom, your officer-in~charge requests you to
address other officers on the topic:

"The Applicability of English Law in Zambia".
The officer-in-charge would like you to explain to your cclleagues the
Zambian Laws which make the applicaticnm of English Law in Zambia possible
and why such 2 situation should exist in Zambia twenty-five years after

independence.

Over cighty per cent (80%) of the African population in Zambia is

governed, particularly in civil matters by one system oOr another »f African
Customary Law. However African Customary Law is not applied by courts other
than Local Courts readily. This is due to certain limitatioms introduced
by statutory law.

Discuss the rules that govern the application of African Customary in courts
in Zambia.

Outline the composition and jurisdiction of the following ccurts that servec
in the then Northern Rhodesia in the periqd 1924 - 1964;

(a) the Federal Supreme Court of the Federation of Rhodesia and Nyasaland:
(b) Police Magistrates - Courts; and

(c) Native Courts

Article 20 of the Constitution of Zambia provides that an accused (2 person
charged with a criminal offence) is free to testify in his own defence but
that he canit be compelled to do so against his will. This is because the
Zambian legal system has adopted the "adversary" rather than the
"inquisotorial™ system of administrating justice. In your view which of
the two systems is better given Zambia's level of political, econonmic,

social and cultural development? Give reasons for your answer.

Explain the reason(s) why lawyers experience diffigg%&%es in interpreting
written laws (statutes) and discuss the rules that them in this

difficult but frequent and important function.

A

END OF EXAMINATION
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CRIMINAL Lidd AdD PROCEUURE

THREE HOURS  (Plus 15 minutes for veading question paper. )

ANSHEK: Guestion number one compuisory and aaswer in addition any

other three questions.

Penal law statutes are aliowed in the examisniation haii.

Al a fagistrate's Court in Lusaka, Chileshe pleaded gquilty to a
charge o+ vurglary and Theri Contrary to Sections 301 and 272 of the
Penai Code, Cap. 146. He now wishes to appeal againsit sentence ot

4 years i.H.L imposed by wr. wumba, a Principal resident riagistrate.

It was alleged that ne broke into the house of Banda, and stoie

property valued at K15,00=00. Chileshe is aged <0 years ang i5 2

tirst offender. advise Chileshe:-

{a) as to the procedure -for the appeal, and

{b) as to the principies used by the High Court Judges in
determining whether to allow the appeal or not.

Relevant sections of the statute to bu cited.

Consider whether THEFT has occurrcd in the following situations:-

(a) Jimba is given an cnvolope containing his wages by awene
his employer. Later upon opening the envelope, bimba finds
that hc has been given an extra K5.u0 by mistake. na
decides to keep the K5.00 and uses it to pay for goods Worin
K4.50 in @ grocoery. The salesiady mistakenly bilizving 1%
to be & KiG note, gives Dimba K5.50 in change. Dimba doos
not inform the salesizdy of the error and goews away. #iscuss.

{b) mofu is the danager cq;a shop. He is told by Chincndo, tae owner or

the shop, that no onc is allowed to takc moncy ¥rom the shop
til1 for their own purposes or porsonal usc without the express
persmission of Chinondo. One evening riotu rexlises that he

has nc money with which to take his giri friend, supe, ocut vor
her birth day dinner 2nd decides to borrow himscit K90 irom the
ti11 alihcugn he doos nut get the permission of Chinondo. He
intends to replace the amount tho next morning.

Would it moke any ditfference it rofu was owed K70 by Chinonao?

&l evenes
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#hat is the importance of the Case of NASILELE v THE PEGPLE (i508)
S.d.Z U104 us it rolates to the offunce of Thett by Public Servant,
Contrary to section ¢/7 or the Penal Code Cip ldo us Amenc by KT, .
29 of 19/47
Tembo, a Police Cfficer on toot Patrol, sees fiwanza aciing in 2
suspicious menner. He decides to question him, but iwanza secing,
Tembo approaching, immediateiy walks away in tie upposite dirsction.
Tembe czlls him to stop but without success. Tembo runs up o wwanza,
poiats nis riile at him and says:-

“low perhups vou wiil siop and answer some questions®.

wwanza still refuses to do so and suddenly Knocks Tembo dow:

and runs away.

Consider the Criminal ftiaoiiity of swanza as to the apprupriate

ot rence.

Moonga requireu transport so that he couid use for stealing from
Mweembz ' s shop. He asked Mcunga to 1 him fis {Maunga‘s) car and
flaunga ugreed. paunga suspected tiai thne car would pe used to
transport stoien goods but decided to @sk no questions relating o the
same. wmoonga drove to Mweemba's shop and got his tvconga's) 6 year
oid son, danji, to enter the shop through a small window and take some
goods. uhilst waiting for Banji to return from within the shop, :wo0nga
spotied, munsaka, a security guard, winon he recognised as the man who
recaatly insulted moonga's wite.

fivonga accordingly kit wunsaka, the security guard with an iron bar
causing him scme head injuries of which caused vunsaka's death after ¢
tew days. odanyi got the goods which he and .woonga packed in the
borrowed car and, thercatter left ithe shop.

The Police intend to Jointiy charge them with murder, and storc
breaking and tho¥i, and they are sceking for your tegal opinion and
advice. Can you advise them as to the Criminal liabitity of Maungz,
#000ga ana sanji vor their actions. v

"A drunken man may form an intention o kiil another, or to do

gricvous bodily narm, or may not; but it ne did vorm that intention,
aithough o drunken intention, he is just 2s much guilty of murder ns

it he nad been sober.

To what cxtent is the above statement ¢ reflection, of the Zembian

law redating to intoxication 48 2 detencae?

Discuss, illustrating your answer by reverence to relovant authoritis.

/3....
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7. “The 'actus reus' of attempt requires scmething which goes beyond
mere preparation. There must be an act which is immediately and nci
remotely connecied with the intenced orfence. The problem is where
to draw the iine between mere preparation and actual attempt.”™
Explain and iilustrate this statement with th2 use of decided cnses, and

how do the Zumbian Courts regard attumpts under section 3sY ot the
Penal Code. ‘

END OF EXAGINATION
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CONSTITUTIONAL LAW

- TIME: THREE HOURS.

INSTRUCTIONS :

1.

You are advised to read carefullly each question and answer the
question concisely.

Answer ANY FOUR QUESTIONS.

Candidates may bring in, and refer to, the Constitutuinn of Zambia.

Discuss the principle of sovereignty of parliament as it applies
to Zambia.

Consider the proposition that it is a conjunction of powers rather
than a separation of powers that provides the Constitution of
Zambia with its momentum.

Discuss fully the case of Feliya Kachasu v. Attorney - General (1967).
How does it compare to the decision in the Patel Currency Case (1968)7

State the facts of the Hary Nkumbula and Simon Kapwepwe v.
Attorney-General of Zambia (1978) bringing out clearly the
arguments by both the Applicants and the Attorney-General in the
High Court and Supreme Court for Zambia. What do you think is the
importance of this case in the Constitutional history of Zambia
since the introduction of the One-Party State? -

On April 26th, 1980 Comrade Bonzo was arrested. He was served
with a detention order duly signed by the President on llth May,
1980. The grounds of detention were that between January and
April of 1980 Comrade Bonzo had engaged himself, together with
other five persons, in committing crimes in the Copperbelt.
Comrade Bonzo has never been to school and his vernacular

language is Lingala. He can neither speak or read English,

yet the grounds of detention were communicated in English. He
approaches you as his Lawyer to bring an application of Habeas Corpus.




-2 -

Advise him of his chances of being released by the Courts.

Choose three from the following and write comprehensive

comments.

(8) William Chipango v. Attorney-General (1970 High Court
decision)

(b) The Principle of ‘Party Supremacy'.

(¢) The American Doctrine of 'checks and balances’.

(d) The doctrine of Judicial Review.

(e) The Central Committee of UNIP.

END OF EXAMINATION
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i Y

TIHE: THREE HOURS

e

" 1. Outline the legal provisions relating to the Commission for Investigption35
in Zambia, poiriting out the areas of strength and weakness. '

2. Discuss the law and facts relating to Presidential and National Assembly
eiections since 1973, including any amendments introduced since then,

3. Choose three from the following and write comprehensive comments:

{a) The furnishing of grounds of detention for a Presidential
detention :

(b} The extent to which the government belongs to the Party.

{c) The Central Committee under the 1988 UNIP Constitution.

{(d) The arguments and holdings in the Supreme Court of Zambia
case of Rao v Attorney - general as it relates to economic
crimes.

(e) The eligibility for Zambian citizenship, including
citizenship by marriage.

win s . v 5w o o <
4. [{Discuss the law relating to judicial independence and its role in
practicc in Zambia.

Y. Discuss the principles of Parliamentary Supremacy arfd constitutional
supremacy and thoir relovance to Zambia.

6. Hhy did the Westministzer Export Model fail in Africa?

END OF EXAMINATION
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LEGAL PROCESS

TIME: THREE (3) HOURS (Plus Ten (10) Minutes to read through the Questicn Ponvar)

ANSWER:  ANY FOUR (4) QUESTIONS

l.’ A “Vigiiante" recently visited the High Couft. He was swmoned by the Stive
to appedr as a witness in a theft from person case. Howevei, on tho aprointed
day the Magistrate who was assigned the case in which he-vas a witness
could not sit to hear the case because he wzs bereavedl. as the "Vigilante™
now had tine to spend, he decided out of curiosity, to e¢n*ter th: igh Court
building. Hie soon found his way into a courtroom where a civil crse was
being tried. At the time that he entered the courtroom all the witueeses
had already been called. The lawyers were making theix/%gPﬁzifkggis and

points of law,

To his utter amazement the "Vigilante" heard the lawyers refer to the
provisions of statutes enacted by Parliament in England many ycars ago and
also to decisions passed by the Hou#e of Lords and High Court in England

and yet the parties involved in the case were "born and bhred" black

Zambians. The "Vigilante" does not believe that after tventy-five {25) y=ars .

political independence Zambian lawyers can legitimately refer to cutside
sources of law.

Advise him on the precise legal position regarding the applicabilit» or
otherwise of English law and judicial precedents in Zambia Qou are
expected to refer to relevent statutes and suitable illustrative judiciai

decisions).

2. Outline the composition and jurisdiction of the follcwing courts thae
served in the then Northern Rhodesia in period 1924 - 1964:--
(a) the Federal Supreme Court of the Federation of Rhodesis and Kraselonds
(b) Police Magistrates Courts; =nd
(c) Native Courts.

3. Bwalya a resident of Kitwe's Buchi township took an unusual measure to
enforce parental discipline over his twelve (12) year old daughtgr Kabwe.
He bought a chain to which was attached a "leg iron" - a device that could
be used to clasp one of his daugher's legs. At the other end «f the
heavy chain was a heavy petal ball. When the "leg iron” was put in place
Kabwe could not walk far away from her parents home. She could only
manage to hobble to the toilet and back to the verandsa. If her friends Aid
not visit her at home she was virtually a prisoner.

/2....
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Neighbours and passersby who saw Kabwe hcbbling around her home were outraged.
After some considerable hesitation one neighbour plucked up courage and
decided to réport the matter to the police because he felt Bwalya

"héd gone too far" in as far as the enforcement of parental discipline was
concerned. The neighbour was in fact convinced that a serious offence of
cruelty had been committed.

The Officer~in-Charge of Buchi Police Station visited Bwalya to interview him
on the allegations made by the néighbour. Bwalya admitted the allegations
but quickly pointed out that under African Customary Law parents have
authority to chastise and take any other approptiate disciplinary ueasures

to ensure that their children are brought up properly so that they became
responsible adults. Furthermore, parents whose children cause damage or
1njury are held responsible for torts committed by such children. He,
therefote, took the measure complained of because he had received disturbing
reports that his daughter never stayed at home and was always "causing
trouble" wherever she went to play away from home. He was left with no
option but to implement the measure complained of in order to avoid
"difficulties in future". As such he had no Tegrets and in any case he

did not thivk the police should be involved in/ domestic customary civil

matter.
Discuss the various issues raised.

"In the system of trial which we have evolved in this country, the judge
sits to hear and determine the issues raised by the parties, not to

conduct an investigation or examination on behalf of society at large,

as happens, we believe, in some foreign countries. Even in England,
however, a judge is not a mere\gmpire........Bis object, above all is to find
out the truth and to do justice according to law, and in the daily pursuit
of it the advocate plays an honourable and necessary role..... Let the |
advocatges ome aiter the other put the weights into the scales - the

"nicely calculated less or more"™ but the judge at the end decides which way
the balance tilts, be it so slightly. So fiymly is all this established in
our law that the judge is not allowed in a civil dispute to call a witness
whom he thinks might throw gopme light on the facts. He must rest content
with the witnesses called by the partieS......... So also it is for the
advocates, each in turn, to examine the witnesses, and nct Pr the oo
judge to take it on himself lgst by so doing he appear tc favour one side

‘or the other .... And it is for the advocate to state his case as fairly and

strongly as he ha can, without undue interruption, lest the sequence of his
argument be lost ........ The judge's part im all this is to harken to
/3....
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the evidence, only himself asking questions of witnesses when it is
necessary to clear up any point that has been overlooked or left obsecuxe,
to see that the advocates behave themselves seemly and keep the rules laid
down; to exclude irrelevancies and discourage repetion; to make sure by
wise intervention that he follows the points that the advocates are making
and can assess their worth; and at the end make up his mind where the

- truth lies. If he gdes beyond this, he drops the natter of a judge and

assumes the robe of an advocate: and the change does not become him well...

r Denning MR in the case JONES v NATIONAL COAL BOARD (1957) 2Q. B. 55.

£ .4

Zambia has adopted the adversary system of édminiscetlng justice. With the
above quotation in mind, critically discuss vhether this system is
adequate or pra¢t1¢a1 given Zambia's level of political, econonic, social
and cultural developmeut.

A layman whose relation recently appeared in the High Court is deeply
troubled and disappointed by the fact that the presiding judge adJourned
the case for two months in order "to study the pertinent issues raised by
learned counsel”, and thereafter deliver judgment. The layman who has

" witnessed many trials held before Local Courts is disappointed because in

proceedings before Local Courts judgment is delivered » few minutes after
the court concludes hearing evidence. He is troubled because he observed
that although the judge and the two advocates were referring to the
provisions of the same Zambian statute the two advocates interpretation of
the same law was remarkably different.

He cannot understand, how "menbschooled, learned and experienced in the law“

should have problems in arriving at a "proper" interpretation of the law.*

The layman who has been introduced to you wishes to know why lawyers have
difficulties in finding out the intention of Parliament from Acts of_
Parliament and what rules are applied in finding out Parliament's
intention. Advise him. In your view are these rules adequate?

(a) Outline the jurisdiction of the various classes of Subordinate Court;

- (b) Discuss the composition and role of the Judicial Service Commission.

END OF EXAMINATION
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TIME: THREE HOURS (PLUS TEN (10) MINUTES TO REAO THROUGH THE

SHER:  QUESTION PAPER)
ANSHER:  ANY FOUR (4) QUESTIONS

Acts s
{. "1t would certainly save the judges trouble if of Parliament were
preseience : a
drafted with devine and perfect clarity. In thggabsence
adpgdks_a judg: cannot simply fold his hands and blame the draftsucn
e must sct to work on the constructivc task of finding the intention

L1

ot Pariiament.... Per Lord Denning

Zith this quotation in mind criticall y discuss the rulrs used by the

courts in the intorpritation of statutes.

Sarakayi Wdonji is a marketecer in Lusaka's Chawama township. He is
warri.d to a beauliful girl Tumba. He paid “Lobola™ for Tumba in
Jambezi District according to Luvale Customary Law. After a ycar of
heppy marriage Ndonji has ncotice that his wife's affection for him
has bren waning., e has received information thal a wcalthy businessman
nam d Chinondo - a Bemba has been giving his wife lavish presents and
taking her to hotols Tor entertainment. He 1is naturally angry and
disappointed. He stili loves Tumba but is determined that Chinondo

should be dealt with by a court of law.

He has approached you for legal advice on how ho shnuld proceed.

Advisc him the appropriate court and law whlch/g applicable in his

% {(a) Discuss tho advantages and disadvantages (if =ny) of being
Legally reproscented in Zambia.
(b) Should Zambis :dopt the inquisitorial system of adminjstcring
Jjustice?

4. "It is 2 maxim am-ng these lawyers that whatever has been done before
may legally be done again; and therefore they take especial care to
recard 211 the decisions formerly made against common justice, and the
general reason of mankind, These, under the nemc of prnc¢dents, they

~ produce as authrities to justify the most iniquitous opinions, and

et e
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the judges never fail of directing according"
Per Jonathan Swift in the book GULLIVER'S TRAVELLS at pl70.

Comment on the merits and demerits of the doctrine-of Stare decisik

Trace the changes which have take place in Zambia's judicial system
since 1924 with particular reference to the following:-
(a) the appointmnet, qualification and removal of judges
and magistrates from office.
(b) the appellate structure of the courts
(c) Jjurisdiction over persons.

The continued appiication of English law in Zambia has been the source
of controversy in recent times. People cannot understand why English
Taw should apply after twenty-five {25) years of political independence.

“xplain the reasons why English iaw was extoncod to Zambia and why it
has taken long for sicps to be taken to rectify the situation.

el OF EXAMINATION
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LAW_OF CONTRACT
TIME: THREE HOURS  (PLUS TEN MINUTES FOR READING THE QUESTION PAPER)
ANSWER:  ANY FOUR (4) QUESTIONS.
NOTE: ALL YOUR ANSWERS WUST INCLUDE REFERENCE TO RELEVANT DECIDED CASES.

d. Mununka, who has been in the foreign service, living outside Zambia for
the past six years, advertises his collectioh of video tapes for sale in
the Daily. #ubanga calls on the adverttsed phone number, and arranges with
Mununka to come and see the tapes. They meet at Mununka's house, and
Mubanga offers K25,000 for the collection. Mununka readily agrees.

Mubanga wants to pay Mununka by cheque, but Mununka refuses, and asks for
cash instead.

- Then-Mubanga produces a Radio Mulungushi "Official DJ Identity Card”
and sa)s "surely you must know me, I'm Sara Mubanga, and you .can listen
to my show almost every day on 'The Rock"'?®
Mununka, who finds Mubanga very attractive and does not what ‘to admit
that he only listened to Radio Mulungushi once for a few minutes, now -
accepts her cheque and lets her take the vidgo tapes away. The cheque
bounces. Mununka discovers that ifubanga, who has no connection with the
well-known DJ, Sara Mubanga, has dlsappeared after immediately re- SH]]lng
the video tapes to an innocent third party, Video-$ession.

Hununka comes to you to find out if he has a remedy against Mubanga
and Video-session. Advise Mununka. -

2.  Uuring the recent heavy rains and floods, Malaiti Ltd. are kept very
busy, hiring out generators to those whose electricity has been cut off
because of fallen lines. It is obvious that it will take ZESCO many
weeks to repair all the damaged supply lines. Just when they have hired
out their last generator, a distraught commercial farmer calls at
Mailaiti premises. His electricity has gone off, the damage is serious,
and ZESCO advise him that, due to the volume of work, it will be at
least three weeks before they can repair the lines. The farmer is
desperat: - he has a huge chicken supply contract, and must keep his
deep freezers and refrigerators functioning. He needs a generator
immediately.

/2...
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To help him out, Malaiti Ltd get in touch with another company in the
same type of business, lit-up Ltd. Lit-up agree to hire a generator to
Malaiti. They dlSCUSS the hlre charges, but not any other hire

Malaiti take the generator to the farm and set it up. Everyfhing
seems to work QQtisfactorily,,And the commercial farmer is very
relieved. However, in the middle of the night there is a tremendous
explosion, the generator “blowS?’B;d the power goes off once again.

The manager of Malaiti arrives at his office next morning to find a copy
of Lit-up's conditions of hlre; These contain a provision requiring the
hirer to indemnify the owrer for any damage or _expenses incurred by

the owner in connection with the use of the generator. Before he has
time to deal with the forms, the farmer comes to inform him that the
generator has blown up.

Malaiti Ltd refuse to agree to the terms in the conditions of hire form,
although these terms are just the same as in their own form.

Lit-up Ltd want to recover the cost of retrieving the generator and
repairing it. They seek your advice.

Advise Lit-up Ltd.

Nduna, a recent “graduate® from a trades training school carpentry course,
urgently needs K6000 to buy materials so that he can fill an order
placed by Cintu Ltd, a major handicrafts shop in Lusaka. Nduna is
sure that if he impresses Cintu Ltd by fulfilling the order quickly,
he may get more orders in future.

So Nduna goes to a friend and borrows the K6000, promising to pay it
back in four months' time.

After two months have passed Nduna's friend urgently needs money to pay
for his children's school uniforms and books. He goes to.Nduna and
tells him that if he pays K4000 immediately, he will accept it as full
and final satisfaction of Nduna's debt.

Nduna raises the money and pays back K4000.
Now Nduna's friends is demanding the balance of K2000.

Advise Nduna.
/3.0--
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Matipa Enterprises, Lusaka Motel owners,'contract with Zambezi Builders
to add an extension wing to their Matero Motel. They plan to open the
20-room extension to coincide with the Pope's visit to Zambia, when they
anticipate great demand for accommodation in the capital city.

Zambezi Builders try very hard to complete the extension, but there are many
obstacles, Zambezi are also contracted: by other companies to build two
other facilities in time for the papal visit. They find it difficult to
meet 211 their commitments.

As well, there are unforeseen delays which are not the fault of Zambezi
Builders, in importing some fittings for the rooms. The extension
work is still not finished when the ﬁOpe arvives in Zambia. The rooms
are habitable, but there are no wardrobes, dressers or bedside units in
the bedrooms, and only cold water is available in the bathrooms.

Matipa Enterprises refuse to usc the cxtension wing during the papal

visit. They say that they aim for out-of-town visitors as regular patrons,
and that it would damage their good reputation, and cut out the
possibility of repeat visits, jf they ofﬁigsg guests below-standard
facilities. Matipa claim that they have -. - thousands of kwacha

in revenue from bookings for the Pope's visit, as well as future

business.

They want to sue Zambezi Builders for breach of contract.

Advise them. (

5, Fimbo, a graduate of UNZA's School of Mines, gets a job with the
Italiano Amethyst Mines Company after his graduation. His contract
of employment provides that if he leaves their employment he will
never work for any entérprise engaged in amethyst mining or any
Associated industry. Nor will he solicit any of Italiano's customers,
or reveal any of their trade secrets, or set up in competition with them.

Fimbo is now thinking about leaving Italiano's employment. He wants
to begin his own amethyst mining company, in a different province. He
comes to you for advice on the extent to which, if he does leave, he
will be bound by his contract of employment with Italiano.

I4.oo 3 VA
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Kafue, who is director of a fish farm development proaect expects a
visit from a top off1c1al of an international aid agenqy, a potential
major donor to the prOJect. The official plans to spend only two days
in Zambia, and it is vital that she should be taken to see the
project, many mtles from Lusaka, in this ttme. On the mornwng when
her plane is expected Kafue cannot get the project vehicle to start.
He rushes by taxi from the hotel whcre he has stayed overnight to
the offices of Tuff Stuff Transport Hire, uhere he hires a 4-wheel
drive Toyota Landcruiser for the Jjourney. He sugns a form which
says "sce back.® Another clause sdys: “the company will not accept
any liability whatsoever for damage to its vehicles caused by the
negligent driving of hirers.“ Kafuc is in & great hurry, s0 he just
glances quickly throlgh the form, and does not read the back.

On the way back to Lusaka from tﬁe visit to the proJect the vehicle
overturns on a bend in the road. Kafue was certainly travelling fast,
trying to get his guest to the airport in time to catch her flight
to a neighbouring country for her next round of appointments. ‘
However, one rear tyre is found to have burst; on -axmmination, it is
seen to have been very worn in several spots, something Kafue had
failed to notice in his rush at Tuff Stuff's office. Kafue

cracks two ribs in the accident, and has to take some weeks of f

work to recover. The vehicle is extensively damaged. When he
finally reads the hires. form, he finds that one of the conditions in
small print on the back is: "The company is not responsible for any
injury to Customers in the course of hire, whether caused by its
employees' negligence or otherwise.”

On his return to the project office, Kafue finds a letter from Tuff
Stuff claiming K43,750, the amount thcy have paid to have the
vehicle repaired. Angered, Kafue vows to sue them for his injury.

Advise Kafue as to his legal situation.

END OF EXAMINATION
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LAW OF CONTRACT

TIkE: THREE (3) HOURS (PLUS 10 MINUTES FOR READING THE QUESTION
PAPER).

ANSHER: ANY FOUR (4) QUESTIONS

NOTE: ALL YOUR ANSWERS SHOULD INCLUDE REFERENCE TO RELEVANT
DECIDED CASE AH?HORITIES.

1, Moses and Simon, who went to UNZA Law School together some years ago,

2.

[4

met by chance at a well-known Lusaka "watering hole". They are
delighted to see one another, and begin toasting one another's health
in their favourite ‘'Mosi". It turns out that Moses has been working
as a Law Lecturer in a nearby country and has recently returng?.
During the evening of talking and drinking Simon signs a piece/paper
s#ying that he will buy a car stereo system from Moses for K17,000.

The next morning, Simon canhot remember anything about this
arrangement. He docs not even have a car, so he does not need a car
stereo. He thinks K17;000 is a very high price. '

He does not want to go through with the “contract™ and comes

to you for legal advice.
Advise Simon.

Milile, a well known Lusaka "playboy", negotiates to buy ifedson’s
bright red Thunderbird car, which Medson bought while in the
United States studing for his Ph.D in mechanincal engincering.

Now Medson-has deccided to settle down, marry and build 2 house, and

he no longer wants his flashy car, which costs a lot of moncy to run,

According*to the records Medson has, the car is a 1980 model,
had had two previous owners when he bought it, and had done 30,000
kilomctres. The kilometre recorder not shows, 50,000 kilometres.
Medson tells Milile that the engine is the original 1980 one, 2 piece

of engineering famed for its reliability and advanced technology.

impressed, Milile buys the car. However, it turns out to be
unsatisfactory. Some months later Milile discovers that it is
really a 1979 modcl, and that the engine is therefore not the
revolutionary 1980 design. A mechanic friend tells him that the car
has probably been driven much more than 50,000 kilometres, and that

the kilometre recorder "seg to have been tampered with."
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Milile wants to return the car, and get his money back.

Advise him.

Brenda, a dressmaker, urgently needs money, k2,500, to buy materials
so that she can fill an order placed by Mrs Mwingilwa, wife of a
Lusaka "bigshot". Brenda is sure that if she impresses Mwangilwa by
tulfilling the order quickly, she may get more business in future.

So Brenda goes to a friend and borrows the K2,500, promising
to pay it back in three months' time.

After only onc month, the friend runs very short of mcney.
She gocs to Brenda and tells her that if she pays K1,500 now she
will accept it as ftull and final satisfaction ot Brenda's debt

Brenda menages to raise the money, and pays back K1,500.

Now her friend is cemanding the balance of K1000.
Advise Brenda.

Mapenzi writes to Mvula offering to buy a set of irrigation pipes

which Mvula has advertised for sale

Mvula accepts the cffer, and posts his letter of acceptance
to Mapenzi on March 10. A

On March 12, before Mapenzi receives the letter of acceptance,
Mvula changes his mind. Hc sends Mapenzi a telegram withdrawing his
acceptance ¢f the cffer.

Mapenzi is very anxicus to obtain the irrigation pipes, as he

has made plans to gc into commercial wheat producticn.
He comes to you for advice.
Advise him.

Nscmba, an UNZA Bicjogy graduate, goes to work for Mapenzi Crocodile
Farms after his graduation. His contract of employment provides that
if he leaves their cmplcyment he will mever again work for any
enterprise in crocodile farming or associated industries in Zambia
or elsewhere, nor will he solicit any of Mapenzi' customers, nor

wiil he set up in ccmpetition with Mapenzi Crodudile Farms Limited.

Nscmba is mct considering leaving Mapenzi's employment. He
comes to you for advice on the extent to which, if he dces leave,

he will be bound by his contract of employment.

Advise hinm.

/3ece
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Bonzo, an expatriate leaving the country at the end of his contract,
advertises his Sony Video system for sale in the Times. Maduma
comes to see it, and offers K20,000, which Bonzo readily agrees to.

Maduma wants to pay Bonzo by cheque, but Bonzo refuses.

pladuma then says "But I am Maduma, who reads the news on TV, don't
you know me?" and produces a pass surporting to be entry to Mass

NewS whenever it

Media Complex. Bonzo, who used to turn off the
began, saying it was not worth watching compared to TV news in his
country, is impressed. He now accepts the cheque, and lets Maduma

take the video.

The cheque bounces and Bonzo learns that Maduma, who has no
connection with the real Maduma who does appear on TV, has disappeared

after resclling the video to an innocent third party, Mulenga.

Does Bonzo have any remedy against Maduma and/or Mulenga?

END OF EXAMINATION
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THE LAW UF TORT

THREE HOUKS (plus 10 minutes tc read the paper).
ARY FOUR QUESTIONS

R¥g

Discuss the scope of privilege attaching to communications between
an advocate and his client,

fir. #uila is a credit-controlier with Zambia Co-operative Usicn.
He appliea rtor a job as loans officer in the Zambia Peasant
Credit Corporation a wholly government owned statutory

cerporation but was furned duwn. Six months later the Peasant
Credit Corporation was declared bankrupt. In his address
introducing the Peasant Farmer's Credit Corporation (bissolution)
Bill, the sinister ot Finance explained that poor repaymont by
peasant farmers had led to the dowafall of the Corporation.

sr. siulla sent a letter to the “Uaily Grind® a popular
newspaper which published the same. The letter read as iollows:

“The dissolution of the Peasant Credit Corporation demonstrates
the difficulty of financing pcasant farmers. The sinistor's
exolanation  is insuriicient. iIs it wot the case that th:
huge lesses emanate irom the ignorance on the part of
managament as to the role of credit in the devciopment process?
The people responsibic tor disbursing loans have been
incompetent to the extram: so much so that even records of
borrowers are hard to come by. Hhat is mind-boggling, howovar,
is that a number of wmployces oF the Pcasant Credit Corporation
have been deployed to servec in the new Agricutlural Crodit

Bank which the govermment has escablished in its place. Those
people have demonsirated their betrayal of the public trust.
Tney should be punisihcd, not employed. We should not be
surprised if the new sank also goes down®.

All the time the letter appeared in the 1etter'sycolunn, of the
newspaper these were five tormer emplouyees of the Peasant

/zo-oo-oo
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Credit Corporation; two had been orderlies and the other
three officers had been mortgage managers. The five were
employed by the Bank in similar capacities.

All the five wish to sue uir. #iulla and the Newspaper. #hat
defences 2are open to #r. #Wulla and the newspaper owners?
Advise the five aggrieved persons.

-

Wr. Smith invested a substantial sum of momey in Shady Deals Ltd, ome
of many deposit-taking companies registered under the Deposit-taking
Companies Act. The Act requires all deposit-taking companieé to be
registered, and gives the Commissioner of deposit-taking companics
supervisory powers over the affairs of deposit-taking companies.
Within six months, Shady ueais Lid went into liquidation and

ir. Smith lost all the money he had deposited.

fér. Smith wishes to bring an action for damages against the Commissioner
alleging negligence in the discharge of his functions undir the
Deposit-taking Companies Act.

Advise oir. Smith with reference to:
Uonogue v. Stevenson (1932) A. C. 562
Anns v. “icrton London Borough (19/8) A. C. 728

Home Office v. ggrset Yacht Co. {19870) A. C. 1004
Hedicy Byrne v. heller and Partners (1964) A. C. 4b5.

"4 man who carries on an cxceptionally delicate trade cannot compiain
becausc it is injured by his ncighbour doing something lawful on his
property which would not injurc. anything but an exceptionally
delicate tradc“. Per Lopes, L. J. in Robinson v. Kilvort (1989) 14
Ch. v. 85

With the usc of suitable illustrations discuss the above observatioiis.

(a) Cormant on the reievance, if any, of fault on the modern rule of
o strict:ljability.
(b} “This principle of strict liability was taken up and applicd
by the later Victorian judges with & considerable degree of
vigodr but increasingly in the presentvceﬁtury it has undorgonc
“dilution and th: rule has cttracted @ larger number cxceptions

or defences to linbility which have- Vimited its gencral scope
and force®. Clerk and Lindscil on Torts, 15th Edition p.1200

/30.0000
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(i) what is this principle of strict liability?

(ii) with suitable illustrations discuss the exceptions
or defences tolitability which have circumscribed
the scope of application of the principle in
modern times. 'a

#dir. A, a motorist driving an open vaneite was invioved in a
collision with another vehicle driven by kr. 8. The collision took
place in a large residential area late in the evening. The damage

to the vanette rendered it incapable ot being driven. #r. A
suffered some head injuries and was rushed to the nearest hospital
where he was detained tor treatment. Uespite the treatment he
suffered severe depression which induced him to commit suicide. The
vanctte remained on the scene of the collision all night. Tho
following morning #r A's relations arrived on the scene with a vicw
to towing the venicle te a garage. They discovered that some
intruders had siolen the tires and other accessories.

Infuriated by the qcath of ¢ir A and the loss of thc tires and
accossories the widow comes to you for advice regarding compenscetion
in respect of the death of sr. A and the stolcn property. r B
whose vehicic collided with #r A's vancite has admitted that hc
drove his car negligently. -

Advise tho widow.

In 1980 ir X acquired a farm and constructed a twenty-roomed mension.
In 1985;»farming having proved ditfficult owing to the perpetual
scarcity of fertilizer, ir X converted his house into 2 guaest~housc.
Recently an adjoining farm was acquired by the Zambia Limeworks
Company which cstablished 2 plant to produce lime. The noise irom
the plant arising from thc crushing of limestone has been intertering
with the repose of wr X and his gucsts in the gucst-house., The Tine
“Wa powdersfrequently blown by the wind into wr X's ¥arm has caused
such discomfort,to #ir X's guests that many have left the guesi-house.
wir X wishcs to commence procecdings aga{n§t the Zambia Limeworks
Company for: @
(a) Loss of customfy
(b) Porsonal injuries crising from the limcpowder and the incassant

noisc.
Advisc ar X

Jheieeane.
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“The policy underlying vicarious liability wouid nave been jeopardised
by a literal adherence to the control test, and courts have not
hesitated to hold the employer answerable even though the work which
the servant is employed to do is/gfskilfu] or technical character as

a it

to the method of performing of which the employer himsclf is ignorant”.
John G. Floming, The Law oi Torts 4th Ed., P. 3leé.

(a) What is the policy underlying vicarious iiability?
(b) What are the tools or mechanisms which the courts have
developed to by-pass or modify the comtrol test?

END OF EXAMINATION
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L 240
CrIsiNul LAW AND PRUCEDURE

Tiric: THREE HOURS  (Plus minuics for reading th. questicn paper.

ANSWEK Guestion numbor one Lompuisory a=nd answer in addition 4ny other
thre: questions

Penal Law Statutes are “1?0Wwd in the examination.

1, {a) ‘Bwaiyag & Principal resicent aagistrate stationed at Solwozi
is huaring a Preliminary inguiry under scctions £eeqdd3 "nG
224 or the Criwminal Procedur: Coge Cap. 160 in which Chuongsy
is chargud with murecr, controry to section 200 of the Punsd Coto
Cap. id6, thc perticulanrs of nfieace seing that at Solwezi in
North-Hestorny rovince, on 36th April, 14989 he murdered o
Joy dupe {his wite). Tacre zre eIght witnesses o b colilg
10 give evidence during the Preliminary inquiry, and six of LthOSy
witnesses havi: givon their depositions.

- Bevore & seventh witiness is calicd to give ovidenco, sub/
Iuspector doonde, the Public Prosccutor producos nnd Dresot
to the sdagistrate, a Cortitvicate of Swmaary Committal signig %y
tire Vircetor or rublic frosecutions, vor the mecior 16 b hiire
pefore the High Court as - proper casc for trial borore the
iigh Court for Zombi:.

&

wilya, then udjourns tic procizdings and he seeks qur o [PREY]
advice irom you on the motter ana osks waat he shouid cu.

He turthor staies thot the GG Ny o witnesses rocicining

for the prosocution an¢ as so fer os the evidonce s considord on
the matter is not sufficient ChOUghn 10 warrant The cccuscd 1o b
committed to the High Couri for trizly 2nd it would be unfoir oo
stop hecring the mottor ot this stoge and vollow the diroctivis

of e Yircctor of Puplic Prosacutions.

Cen you advisc gwalys the course or action he shouid toke, with
the nclp or docided autneritics and provisions of the sir ui..
{Dj ahat principlos do tho =igh Court have ©o tke into OO
when deterimnining an appeal 2gainst sentonce, whethor to “Hiow
it or not?
J2eauan.
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Excluding Provocatians eXamine, with the gsc of decidog Ci5¢S, {nc
extent to which the low permits 2 person to kiij znother hum:y Baing
in order to save his own Tive op that of 2nothor.

iumbz, Tembe ind awale agree together to inflice - seund beiting

upon bwalys, becouse Bwalyz is suspectid oy having scerct jov. M Tings
Wita Joy, Fumba's giriiriend. at z Chrisim-s ove - Party sumon cnd
Tambo severely zttocked BWalyzs rwcle siands Ly and shouts "Fix it

Son of 2 bitch.* jiumb: hears this rennrks, Spots on iren b feiro s,
Pices it Up and hits suniya by the side o (n. bouy sne francturcs

cight ribs. 45 o result ov that BWiiye diss.

D, Tabo and iwziv ©5Cops vrom thi party, They hide in sands s
fouse for a weeks who Teorns of e dncident on i third uny, Luring
he hiding poricd MEYY, dandnts Wite, gives Thom tood Gnd WITor, oS

required by gand:.

Un the seventh Gy vittiaba, Tembo, Wi, Bandn ang ANV OOre approiicnded
by the Police, acting on 2 tip from & member oi the public,

Viscuss the Criminal Haviiities or each oY ihem ang any possibio
detence that couig raisad, .

faking a shortcut tc work, seieEda Tuung 3 bicycic iying concoalic
undor g big bush. Fey a consccutive tivo days ho ook th., Same prih

0 work, and kept watch on the picyele, but AORC came 10 ootluct it
HwWecmba concluded that ohe bicyei: must be abandonied, s ho tock 1M to &
bicycie repairer and deajer in Chipata Compound, necr bis hom: o 501
it. Thinking that thore might be some probluas with the sale. wk cmba

told the aeaier that R had received che bicycle in Pament o7 « gobr.
The deaior was suspicious of this story, and tola tha Police, wio
carricd vuc the investigations., i turiicd oul that tho bicyct. heoo

been reporved sisien to the Poiice by ERIGANGE @DLUT TWC woeks Lgl.
Consider the Criminal tabitity o7 viweemba, with an appropriaty offencs .

In Lungu v fac PeOpic (court of #Appoal or lambia, 1974} sarcn o2,
said 1n relation to SCCXI0R U1(T) oF the Prpaj Codes
“In the resuit, the dré?tsmun probably succeeded in imperting
1nt¢ Zambia the olg tnatish uoctriac oy CunsIructive murcar ...,
and 1f this was not ihe rusuit at thas timr; thaere is Cavtuingy
a dargor that it is the resuit now. ... . »
Criticaliy EXaming the jaw reicting o “Constructive SUPELTY in b Highy
of the above Statement.
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Consader criminal Tiability in the given fects:

{a) Tambo on his way home mects Srace supe coming from the cppisite
direciica, where she had gone to attong to swimning lossor o
Lusaka Swimming Club. Tumbo proposes Tcve to Grace who turns down
the proposai.  Tembe, therotore, grabbed Grace by the neck,
tWists her arms and pushes her o the ground. He unbutions his
trousors and puils off Grace's dress up.  Ho fails to romeve

the swimming costume which was undor the dress. He then ot wurecs g

and siys “Thoak yeur stars, i would have cut yodr costome 7 I woated
and fuck you®.

(b) - mwiinac cttacks woye whers he strikes HACys with o homer
intending to cause griovous harm o him and he in vact cous~s
i o sgstain Severid vids broxkea.  Can this be o propor cosc
oF attempted murdory  Uiscuss with - haip oF decidoa Thses.

“The defonce oF ‘sone Tide claim o7 right! caly ppiies o casus ob
thevt”. |

Yo you agree with the above siatement?  wive reasons vor FOUT cnoswop
with authorities. |

Bt UF eXanidNATIOn
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A

" CRIMINAL LAW AND PROCEDURE

TInE: THREE HOURS (PLUS 10 MINUTES FOR READING: QUESTION PAPER). 2  ‘v‘
ANSHER: QUESTION NUMBER ONE COMPULSORY AND ANSWER IN ADDITION ANY R
OTHER THREE QUESTIONS.

PENAL LA STATUTES ARE ALLOWED IN THE EXAMINATION HALL.

1. (a) Banda is charged with bigamy, contrary to Section 166 of the
Code, Cap. 146, and is brought before Mr. T. Bwalya, the
Principal resident Magistrate at the Lusaka Subordinate Courts.
Banda pleas not guilty, and Inspector Mbewe, the Public
Prosecutor informs Mr, T. Bwalya before the High Court for
Zambia. But #r. T. Bwalya does not want the case to be
committed to the High Court through a Preliminary Inquiry.

Hr. T. Bwalya adjoyrns the Proéeedings and then Inspector
libewe seeks your legal advice on how he could handle the case
to facilitate it be committed to the High Court for trail.
Kindly give him the necessary legal advice.

(b) What Principles do the High Court or Supreme Court have to
take into account when determining an appeal against Sentence,
under Section 353 of the C.P.C, Cap 160, whether to allow the
appeal or not?

.. for 2 defence of Provocation, a wrongful act or insult cannot relieve

an accused person from murder only o 7ts Provocative nature. Do
you agree with this statement? Discuss with decided cases the truth
of the statement.

3. iuleya required transport so that he could usc for transporting the
goods to he stolen from Mwiinga's shop. Muleya goes to Mwami and
asks Mwami to led him his (Mwami's) car and idwami agreed.  Mwami
suspects that the car would be used in criminal activities but decides
to ask no questions relating to the same. Mulcya drives to Mwiinga's %
shop and take with him {Muleya's} 6 year old son, Banji, whom he
requests to enter tho shop through a small window and take some qoods
from therein. Whiist waiting for Ranii to do what ho was requested

¢

-
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; “gof him, Muleya spotted, Moonde, a security}guarﬂ, whom he recognised‘_
és the man who had recently insulted Muleya's wife.

; borrowed car, and thereafter Ieft the shop. »,f'“{‘

LLARNL O Lhe cuuve stalioment,

o ot
NN
&

Muleya hurriedly hit boonde, the Security guard with an iron bar
causing him some hcad injuries of which caused #oonde's death after
a few days. Banji got the goods which he and Mulcya packed in the

The police intend to jointly charge them all with murder, and store
breaking and theft. They, then seek for your -legal opinion and :
advice. Can you adivse the Police as to the criminal liability of
Muleya, Mwami and Banji for their actions.

Consider what offence has occurred in the following situatiom:-

(a) Mweetwa is given an enveIObé containing hi% by Mbulo
his employer. Later upon opening the envelope, Fweetwa
finds that he has been given in extra K10.00 by mistake.
He decides to keep the K10.00 and uses it to pay for good
worth K8.00 in & grocery. The saleslady mistakenly
believing it to be a K20.00 note. gives Mweetwa K12.00
in change. Mweetwa does not inform the saleslady of the
error and goes away. Discuss.

(b) Chileshe is a vanager of a shop. He is told by Chinondo, the
owner of the shop, that no one is allowed to take money from :
the shop tili for their own purposes or personal use without
the express permission of Chinondo. One evening Chileshe
realises that he had no money with which to take, Bupe, his
girlfriend, out for her birthday dinner and decides to get
K300.00 from the till although he does not get the permission
of Chinondo, and he intends to replace the amount the next
morning.

Would it make any difference if Chileshe was owed K400.00
by Chinonde? Discuss.

In Lungu v The Pcople (Court of Appeal of Zambia, 1972) Baron J.P said
in rclation to Section 204 (c) of the Penal Code:
"In the result, the draftmen probably succeceded in importing
into Zambia the old English doctrine of constructive murder...
and it this was not the result at that time, there is
certainly a danger that it is the vesult now_ . .....

o Sl 5w E x x : 5 : .
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“riPhiri approaching, immediately walks away in the’ opposite direction.
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Phiri, a police officer on foot patrol, sees Banda acting in a
suspicious manner. He decides to question him, but Banda seeing -

Phiri calls him to stop but without success. -.Phiri.runs to Banda,
points his rifle at him and says:- . :
“Now perhaps you will stop and answer questions®.
Banda still refuses to do so and suddenly knocks Phiri down and runs away.

.. Consider the criminal liability of Banda as to the appropriate offence,

“The 'actus reus' of attempt required something which goes beyond
mere preparation. There must be an act which is immediately and not
remotely connected with the intended offence. The problem is where
to draw the Tine between mere preparation and actual attempt.®

Explain and illustrate this statement with the use of decided cases,
and how do the Zambian Courts regard attempts under section 389
of the Penal Code.

END OF EXAMINATION



Fe e PARTN RS

THE UNIVERSITY UF ZAWBIA

UNIVERSITY EXAMINATIONS - JURE, 198y

L 250

CONSTITUTIUNAL LAW

THREE HOURS

-ATTEAPT FOUR GUESTIOAS

NOTE:

The vollowing miy be consulted:

(a) the Constitution of Lambic and any amendments thoreios
{b) the Constitution or the United #ational Indepenacnc. -

Party and any amenaments thereto.

"8y the strict letter of the presidential constiiutions or

Commorwcaith africa semewm=, the President is the Government,
Prof. 8.6, Nwabucze, Presidentizlism in Commonweath Africa
{1973, st. wartins, w.¥.j 176

Uiscuss in rclation to the Presidency in Lombic,

Expizin und comment on the Wility of the Comnission tvor fnvestigniions
to ctvoctively chack the abuse of o¥fice or authority.

Trace and comment on the development of the 1ow ond prociice
relating to the independence of the juéiciary in Zembiz since 1964,

Commene on the vicw that even after the estabiishment of the Giic-Pariy
state in Zambic conditions still oxist preventing the total suoordination
of the wationail assemdbly to other authorities zng organis:tions.

WUTAFE was detaineg under ¢ Prosidontizi order on 17th Rovembor, 1988,
She saysshe does not know why she was detained nor whcther or st anvy or
her tricnds know of her wherenbouts,  She claims that 211 th2t sic
knows is that year devore her dotention shc was acquitted on LRLrycs
connecied with her naving be.n 21legedly found in pPissession o v
large suitcascs full of méthaqualone hyﬁroch}@ridc (manarax) piiis

and two truck lcads of amercics.  FUTAFE says that there is o

reason for her ueteniion, though sh. says WINANGU, the policoman

Who apprenended he r 21s2ly cocusec her of iilcyal dealings in inrge
Quentities of clephont tusks. Sho a¥sC says ihac the pulice saculd
Rave charged her instead «f dotaining hor,  She secks ber roluns: and

- redress,

Prepare a iegal opinion fur the Seninr partner in your virm, sir,
WACHABE , who wiil argue thac casc in courg,

/20....
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Hsscss anu comment on the rolc which hzs beoen played by
electicns in Zambiz as o chuck on the behavicur of the governors
towards the governod.

eiD UF EXnnInaTIon
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EVIDERCE
TIHE: THREE HOURS (plus 15 minutes tor reading guestion paper)
ARSHEN Question number one is compuisory and answer in addition

any other three questions. .

Criminal Procedure Code Cap i60 and Evidence act Cap. 170
are permitted in Examination hail.

1. (a) The accuded‘s spouse ip never Competent nor Compellable vor the
prosecution. Ubiscuss.

{b) dhat is the 'Shiela' that an accused person has under Section i57
of Cap. 1607

{c) The accused person in Criminal Proceedings never bears the buruern
of proot. Wviscuss. ‘

L. une night soomba, a Umiversity security officer, received a report
about a thett ot K4,00U trom the dursar's departmeni. iyambe a fourin
year stuucnt was scen around the oifices of the Bursar an hour
before the break in. idest students suspected fiycmbe. This was largely
pecuuse tor a month aiter tho breck-in, Nyambe was usually with plenty
ot monay and was spending it carelassly,

¢

Une night voomba accompanied Dy Ruth, his girivriend, decided to go
and interview hyambe in coanicction with the theit. They found nNyomba
in 2 drunken state. Kuth in presence of doomba said to dyamde ,

*1t is better you scy something tor your scke. They may allow you to
sit ¥or your tinal examinztion in & month's time". ﬂUine ninagbo nabz
Joe" meaning “I am tiwe cne who stolu tegether with vo=™. inombz
records the statement in English in his notebook "Wyambe admits the
thett®,

Thereatter, ijoombz reportad the matter to the Poiice and o nntorious

Poiice deciention order was issued agoinst Nyambe; After «1 days in

detention nyembe wos visited by the cumpus cacplin. Thoy said som:

proysrs together ond arterwards the priest said to Nyambe, *Teli me

the truth. 0id you do it, I may bo able to hoip you sprituniiy”.
[2ace..
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iyambe told the Pricst that he stolc the moncy ond has got some of it
hidden in his room. The Pricst informs the Poiice and is quitn wiiling
to testify ugainst wyambe.

Constebic Bunda, got siyembe Yrom prison and touok him to Chelston Police
Station where ne started intorragating Nyambe without cdminisiering

@ caution in friendly manner, and dyambe gave on incriminating
statanent as he toid the Pricst. His rocm wes searched without his
permission nor search warrant, and some of th: moncy was in foct
discovered inside wyzmbe's muttross. Nyambe is charged of burginry and
theft. ’

Discuss the admissibility of various items of ovigence raised.

- 3. iHow has the decision of Boardmen v o. P. P. (1974) 3 ALL E. R. 847,
atfected the rules 2s ©w the admissivility of similar fact evidonc-?

4. {) what are the rules us to the admissibility of public document?

(b) iwombz has for guitc sometime been troublod by what he considers
Lo o heavy tax bills. He decides to consult = low firm on hrw
Lo evage tax without gutting in trouble with the authoritios.

swamba has hﬁard,;pat Jou are 2 law student at the Univarsity. ne wishes

to «know whether h%s communicaticns to the firm or lawyers are privileged.

Using decided cases os iliustration, zdvise him

5. Alice, a Kitwe residont hears that you erc studying tow, 2t the Univerisity,
She comes to you to scek legal advice. Shc tells you that she 1ost sow hor
husband in 1970, whom sho is morricd to under the darriage Act. At the
that time a very heaithy Tocking youny mon of 28 years old. e Yedt
matrimonizl home by saving "I cannot Cope with your bohaviour ony "
longer, 1 need pencc®.  This was arter they had terrisic problems of
their home.

Later the foliowing year she had hoeard that he had beuen zrrested on two
charges of thoft of motor vehiclo in Luscka and Tmprisoncd fur sight (4
years.  Peter oscaped from prisen in 1979, Atter he ran away from
priscn 2nd whil: being pursucd by the Police and Prisom orticers,
he jumped inte Ngwerere river and has not buen seon since.  Thore arc
we assumptions: Une is thet he drownad, and the other is that he
swam under water and emerged in Chunga Cumpound and is niding thera,
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Alice tells you that she has recently found 2 lover and she would

tike to morry him.  She argues that Petor is dead znd states

furthcr that her bilier is strengthencd by the fact that any rouscnablc
court wouid toke the view that i 2 person stoys under wator tor 2
while he dies this is as obvicus as the fact that water is wet

needs ao proct.  This she srgues, is in addition to the fact that he
has been missing Tor 2 long time.

Discuss znd give her @ legul upinion.

6. Comrude sembe was charged with 2nd convicted of roping sizrica Phiri in
Lusaka Hagistrate Court. The vacts of the case wer: as vollows:
Cumrade Gombo wos alleged to haw: roped #ariz Phird behind Lusix
theatre., After the incident sho met twe f hor friends, doyco
Banda, aged 11, and Ruth sbewe aged, 13 near the Pamcdzi Hotel.
Seeing the dishevellcd zppearance of saria Phiri, her friends 2skd
Haria what had happenced. To this gquestion sorin Phiri replicd
Yiwonz, 1 have Just been rapud by that ©1d vustard Comrade Bomb.
vehind Lusaka theatre, cxectiy at the same place whore he hed ropoc
Dorcthy two wecks age®.

At thc iﬁéﬁﬁ, Waric gove evidence on ooth and testitied in detnil
tc the court about the incident, but in her testimony she made no
reference to the statement she made to Joyce ana Ruth.  The
prosccution, however, called both Joyce Baadz anc Ruth MoK 48
witnesses. Juyce Banda gove an unsworth statement, Dut Ruth wiow.
gave a2 sworn ovidence. Both oF them tendered in evidenco thc
statement wsicric Phivd had mace to thom.

The defonce couns®l Mujo bjoctoc o the admissibility ot the
statoment of Maric by the wwe girls anc in the cross-oxaminniion

awe the cofonce indicated that siaric Phird was 2 woman OF <osy Jiriues
wiro s usuaily found along ACUiS AULoa Tiou aad Pamoczi Hoted
Solicitiag, anc that ia tact 1t woes varic Phiri who made cvertures o
comrade Bambe. He 2180 inrormed tne court that voyco and wuth wers
usuclly found ot Pomoczi Hotel in the cumpany o1 waria cna DCtn

were kncwn to ha notoricus liars.

Being annoycd by the acture of the cross-cxuminatiins and tho ¢ovcacc
presentec, Sub/inspector éodwe, the pubiic prosccutor, caitec
Jane, comrace sambo's wite to tostivy that cumrade sambu was wod™idhrnl,
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Sub/Inspecter Godwe, ¢lso got the normission of the court to
finc cut from comrade bamos through cross-examiaation, if he,
comrade sambc, had act Leen convicteu of rape sometime in the puot.

In his judgement the trail magistrote held inter alia:

(a) That the statement tendored in cvidence by Joyee Bandu
and Ruth eisewe was properly adamiticd and that it was
admissible to prove the frcits therect.

(b) That the testimcny of Jans, comrads Bambo's wife wis admissitle.

(c9 That the evidence of the fact that Comrade Bambo had beon
convicted of rape sometime in the past was admissible
eviuence.

Wojo has appealed to the High Court.  In his tentative grounds T
appeal ne has appeated agrinst ail the eoove three ncldings of the
trail #agistrate. Coamrade Bambo hos come to you for advice ma e
relevant Taw of evidence reluting to the issues raiscd in order 0
ascertain his chances of success.‘ He also wants to know from you 7
there are any other possiblc grrunds of appeal he can includa in

his oppent.

discuss.

“Acts, declarctions and incicents which cunstitute <r accompeny @i
explain the fact or transacticn in issuz are ~dmissible tor or
against cither party as forming part of res gestaa®.

» N T
Using decidec cases, discuss this quitation.

END OF EXAMINATION
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PRUPERTY LAW AU SUCCESSIONW .

T1IsE: THREE HOUKS (plus 10 minutes to read the Examinalion Poper).
EACH :
ANSWER: FUUK GUESTIONS - AT LEAST UHE FrOe/ SECTTON

SECTION ONE:
‘k i. (a) In his adaress tc the U.i.i.P. National Councii in 1970, the
President saia:

§ “The danger, thererore, does not 1ie only with

§ land which is ireehoid, which has been & bone

! of contention in recent years. It alsc lies 1n
in the righis of usage over vasi acres of iand
by individuals under customary faw"”.

what measures, if any, have becn taken to eliminaiz the
deficiencies in the “customary right or usage®?

{b) Evaiuate the system of gramts of non-customary titles in
Reserves znd Trustiand. To what exient does non-cusiomary
tenure in Reserves and Trustland encourage agriculiurai
development in these areas?

L (a)  “now examining the history of why it was deemed necessary iu
pass this piece ot iegislation, one tinds ihat it was not
meant to cover every kind of land tenure other than the

former freenolds------ iy own view is that it is not

possible tor some classes oi people in this country to comply
with ¢he Act in question. Tais is because their systems of
land tenure zre and have been typically traditional anu have
not known the Kind of procedure coyergng the sritish type,grd .
Tand owership where we derive our/U%%er %%%riazﬁit%gefggéhée or
Registry Act, cap 287 and other relatac pieces of

legislation”. Per Commissioner wusumaii in Datson Siulcpwe

V. Faless nemusika.

F I SN
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Discuss the history of the tand (Convession of Titiss) Act
in the context of its applicability to 1and in Reserves and
Trustiand. Are the observations of the Commissioner in
the case cited with regard to the application of the Aci to
Reserves and Trustland justivicd?

In the nigerian case of Colc v Cole, a judge made the
following obscrvations: ‘
“In most British possessions there are aatives
who nave reachad a migh standard ot cducation.
It is obvious that primitive native customs
cannot be applied to men who have atiained this
advanced standard. An advanced and educated
native may begqucath property by will and, ‘
in the abscence o7 a will, it with desceid in the
accoradance with the tngiish 1aw o7 succession.”

In what circumstances may an African's proporty
, , the . .
devolve under/received tnglish law of intostate
succession in Zambia?

SECTIUN TWG:

Discuss the judicial interpretation of the term “developmeni”
as usec¢ in the Town and Country Planning Act, cap 475.
Evaluate the provisions relating o pubiic participation

in the preparation o a doveiopment plan under the Town

and Country Planning Act, cap 475. What improvements,

wouid you recormmenu in the law end practice relating to public
pariicipationt

what are the material consicerations to which the Minister
or the planning authority shouid have rogaraed beiore
granting planning permission undor The Town <nd Country
Planning Act, cap 4/57

[3cecnnne.
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Allan who has a keen interest in small children converted a
disused church building into a nursery school. In order to o
this some internal structural changes to the church buiiding
had to be carried out. Allan's first intake was only twelve
children under the age of seven. No application was ever
made to the Lusaka Urban istrict Councii tor a building permit
and planning permission under the impression that the
establishment of a new nurséry school was in the public
interest as other nursery schools in the area were exhoriitant
in thdr charges. There was, therefore a need for such a2
school in the area.

The Council took no acticn and the school operated for five
months at the end of which it received complaints from owners
of surrounding dwelling houses that therc Was excessive noise
from Alian's nursery school. Owners of other nursery schools
compiained that the iow foes charged by Allen would in the
future undercut their profitsﬁ

In response the Counci]served¢ﬂ3an with a demotition order
under the Public Health Buiidihg P‘egu'at'onsrequir'ing him to
demolish all the structurcs he had erected within seven duys,
On the cighth day, the Council, having noticed that their
demolition order had been ignored scrved Allen with an cntorcament
notice under Section 29(1) of the Town and Country Planning
Act. The enforcement notice required him to demolish 211 the
structures he had erected and to cease to use the premiscs

iS 2 nursery school. He wes given three weeks in which to
comply with the enforcement notice., Allan comes to you for
advice. Advise him.

SECTIUN THREE:

Compare and contrast the protcction of the tenant against

actions for possession of the premises under the Rént Act cop 438
with that under the Landiord 2nd Tenant (Business Premises) Act,
cap 440.
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(b) X owncd 2 building consisting of two fiocors. The upper ticor
he uscd 2s his residence znd the ground Tloor as 2 warchouse

; for his shop situated in another part of town. Hiving run into

financial difficulties he let the building A% Y. nirs Y

took a two year leuse of the buiiding and it was stipulnted in

the lease that the tenant had an option to convert the lcasc

into z yearly tenancy ofter the expiration ot the two yoars,

subjict however to the temunt giving the landicrd threc

months noticc of the intention to exercise the option.

floor
Hrs. Y moved her femily into the upper gnd began using the

ground ficor =5 2 coveteria.

At the expiration of a Yyaar and six months wirs Y sorved o
writien notice on the iandlord eXpressing fier intontion 0
exercise her option for | Jear's tenancy on the somo
terms. In the mcantime the lzndlord hod alrecdy exccuted

a 1ease in fovour of ar. A, the lease to take offect upon tae
expiry of the leasehcia térm of iwo yaars granted to drs Y,
The Tandiord informed #rs Y that she would have to vacate the
premiscs at the end of the twe yeor term beczuse the premises
had alrecdy been let to somebody clse. The Yandiord the
served drs Y with the notice to terminate the lease.

Advise irs Y.

b, tvaluate the validity of tae tollowing dispositicns both ot common
low and under the Trust Kestrictions Act, cup 76.

(a) A testatrix left gifis by will in favour of such of the
grandchildren of Wr. siumba “as snall be living at my deata
or born within tive years therevrom who shaii attain the ag:
of g} years ¢r being female marry under that age in cqual shares.”
At the date of the death of the testairix, there were two
grandchildren of mr. Humba aiive.

(b) By his will vax devised and boqueathed is residuery real
and personal estate on irusi vor nis widow Tor lif: and thin
Tor their children and, if nonc (as was the case), on vrust
tor the children of his Brothers and sisters. By a codicii
he declared that his widow's Tite interest should be terminabie
on her remarriage unless such remarriage should boe with an
indigenous Zambian; and that cn her death the trustoes should
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hoid the residuary estatc on trust tor the children of his
brothers and sisters who shouid be living at the death of

his wife or born at any time avturwards before any cne of thome
attained o vested intercst and who being a son attained vi

or being @ daughter attiined that age or married . The widow
married @ Senegalese. At the date of the testator's deaih
(without issuc) his parents were both aged 72. A1l his

brothers and sisters were over 30 years oid and all had infont
children, one of whom was born after the ramarriage ot the wiuow.

viscuss the vorious ways in which a mortgage may be created in
Zombia and how 2 mortageges may enforce his security.

In 1970 wobi Gil Lid granted a 50 year lease of a filling
station to X at o rent ovKIZ,uU0 per year. In 1u8e X
receivea 2 2 loan from Mobil Uil Ltd of K50,000 on the
security of his leasc. The mortgage coninined © cluse
precluding X from redeeming the mortgoge during the ramminder
of - his ferm iess ten w&eks‘and TrOm purchasing petrel Trom
any company ochoer than iobil Uil Lid during the cortinuance of the
mortgage.

X would now like % rodecm the morigage 50 oS to e¢aable hin
to purchisc 011 <iscwhere. ‘

Advisc the parties 2s to their rights.

\

tND OF EXAHIRATION
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COMMERCIAL_LAW

TIME: THREE HOURS (PLUS 15 MINUTES TO READ THE PAPER)
ANSWER: ONE QUESTION FROM SECTION A AND ANY THREE FROM
SECTION B.
SECTION A
1. Lukonde, Nambo grd Managing Dircctor, Mrs Sumaili,

Company Secretary and Kamwendo, the Sales Manager
rushed to India to procure Compound D' fereilizer
which was completely out of stock wn Zambia. Since
the Foreign Exchange Managumcnt Committee (FEMAC)
released the foreign exchange late in Dceember; the
three officials had to rush so that the fertilizer

was procured in time for the farming comnunity.

In India, Coovadia, the Production Managcr of the
~Nitrogen Chemicals Ltd took Kamwendo on a conducted
tour of their warehouse and showed him ten jtons of
Compound ‘D' in stock. Kamwendo examined the

fertilizer-and expressed satisfaccion.

Namboard ordered 30 tons and askcd that it be delivered
two months from date of contract ¢.I.F. Dar-cs-salaam.
The contract prov1ded that the chircty (30) vons would
be delivered at once and that “he buyers would pay

the contract price of US 31.5 million in accordance

with law governing C.I.F. contracts.

/2¢00o
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Unfortunately, Nitrogen Chemicals in India did not
deliver until three months later duc to serious
shortage of raw materials to produce the rcemaining
20 tons. When it was finally delivered, the
fertilizer was in two consignments and not one as
provided. \

The bills of lading arrived two weoks before the
consignments and Namboard instructed their bankers to
pay by bankdrafts. This was done. Waen the fertilizer
was examined, it was discovered that while the first
consignment contained Compound ‘D' the sccond contained
a mixture of ‘D' 'C' and ungradecd qualitcy.

NAMBOARD wishes to reject. Advisec

Shangobeka has had three break-ins at his house in
Chongwe, Lusaka East. On each of thosc ocassions
he had lost considerable property. Chongwe Police,
who had n o transport on thc station recovered none
of the lost items.

On a Sunday, his friend Chitupila, an insurance agent
with Chitupila Insurers visitecd him and asked him to
‘buy’ a policy against burglary and theft of his
house hold effects. 'Shangobeka agreed and Chitupila
t ook out the proposal forms which he completed for
Shangobeka. Shangobeka had complained, after filling
in his name, that insurance forms werc difficult to
understand. In the course of complcting the forms,
Chitupila did not ask Shangoboka any questions

except to ask him sign.

Two months after the proposal was submittced to Zambia
State Insurance Company (ZSIC) but b-forc a policy
number was issued, Shangobcka’s housc was broken

into and musical instruments, pots, plates and other

/3....
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household effects were stolen. Shangobeka reported to Police
and ZSIC. Like in the past the Police did ‘nothing’
because they had no transport.

A month after this incident, Shangobeka received his
policy. He had by then already paid premium for
three (3) months since r preparation of the proposal
with Chitupila.

After the theft, Shangobeka bought a nuwber of new
household effects including musical instruments but
before he informed ZSIC about them, the house was
again broken into and the entire ‘housc’ was swept.
All were stolen. The thieves had used the kitchen
door whose lock was loose.

ZSIC wish to repudiate liability on account of the
fact that in the first thefv, the policy had not yet
been ‘approved' whereas in the first aad seconé,
Shangobeka did not disclose that he had three previous
burglaries at the same house, Police had no transport
and the kitchen door was loose.

Discuss.

SECTION B~

- W —————— e s

Explain the position of conditions and Warranties in
Insurance Contracts.

Illustrate with examplés when an undisclosed principal

can and cannot intervene or beg made a parvy to the
contract of his agent.

/400.0
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{a) Write short notes on the foilowing;-

(i Indorsements in blank and spccial indorsemonts
(ii) The Nature and legal offect of instalment contracis
(iii) subrogatiun

(b) Discuss the nature and scope o Agency by Wecessity.

'ee... Banks have effected now measures to stam the cver increasing
incidonce of forgeries, Bank Association of Zambia (BAZ) Chairma:
Friday rdhlovu said in a prass siatemcni released in Naola yesturday.
With immediate ffect, ali banks will issue cheques with printod
cressings only........ Branch Menagers will be willing to work out
measures conducive to customers iT they insist on heving & tThird party
cash their ehequeS.........’

Times of Zambia, Thursday, February 16, 1989.

Using deciced authoritics, discuss the legal offcct of crossings ou
cheques with or without words; ‘and company', ‘nut - negotiable’,
'account payee'.

(a) Compare and contrast:-
(i) usuai Authority and Customary authority
{ii) Implicd Authority and Apﬁarent authority

{b) Liswanisc has been looking for a good second hand car tor his
use at home and office. As jt happencd, his profiressional
culleague, wkandowire, wes seiling her sccond hand car.

She advertisced it in the Times of Zambia zud stated that
Site Wus Seliing 14, "with 201 voults.'  Liswabhiso Gave the
Cal' « LeST arive wnd agreed Lo buy 1t vor Kuu, b,  He
usua the car for one wonth ia the course of which ne
drove te every iricnd he could imagine to shuw them his
latest achievement.

In the socond munth, ch geor bux became defoctive and the
car could not go into reverse. Also, the back axle broke.

Liswanisc intends to briag procecdings cgeinst skandawire.

Using decided cascs, cutline ihe rights and iizbitities of
partics.

Edb- OF EXAMINATION
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COMMERCIAL LAW

'l‘HREE‘;H_OURS (PLUS TEN MINUTES FOR READING THE P{\_I.’ER).

NSWER: ANY THREE QUESTIONS
(a) Compare and constrast the following:
(1) Sellers right of lien
(ii) Right of stoppage intransitu
(b} in a contract ior purchase of fifty ‘new UNO cars' by ZIMCO from

Beenzu Motors, there was a term which provided that, 'all
Conditions and Warranties implied otherwise be excluded. However,
the pariies had provided specifically that the sell should be for
"hew UNC cars'. One of the fiity cars delivered had been used

for tour months aithough it was as good as new.

Using decided authories, advisc ZIMCO whether they can reject and if

they arc cntitied to rcject, whether they can reject the entire

consignment or only the usced car?

Trace the historical development of the law governing negotiable

instruments and critically examine the notable conscquences of

various

transferbility of the instruments both before and after the

enactment of thc Judicature Act 1873.

Compare and contrast:-

(a)
(b)
(2)

(b)

Apparent Authority
Implied Authority

Write short notes on the following+

(1) Subrogation

{(11) bDel credere Agent

{(111) F. G, R. contract.

Docs the principle that the contract by the agent is that ofthe
Principal 2pply to an Undisclosed Princiﬁélé



-2~
L 330

Chisha Trading Company agreed to sell Burundi Builders I_.il:ti‘ted’of
Burundi 5,000 bags grade (A) cemeiit ex works. The cement was pari

of a cargo of cemcat whith had been discharged at Chisha Trahing
Company warehouse in the industrical area of Lusaka. The total cargo
of cement at the warchouse was 40,000 bags of grade (A), (B_) and (£)e
The quahtity for grade (A) aione was 17,000 bags. Out of this quantity,
3,000 bags had already been bought by Shangobeke of.Tahfﬂﬁia,ﬁhilé
Chintu contracteors of Kitwe had already paid for 6,006-5ags of grade (A)
and (B): But 13,000 bags of gra&e (A) and (B) 2nd the entire quantity
of grade (C) were yet to be bought.

Burundi Builders Limitcd paid K60,000 to Chisha Trading Company in
scttlemcnt of the contract price for the entire 5,000 bags bought.
OQut of this queatity, 1,200 bags werc collectcd. The remainder was

diwoped by rain and Burundi builders refuscd to accept it.

fsfore the damage . Chishe had set apart 5,000 bags of cement grade (A)
froi the rest in 2n ct{ort to satisfy his contract with Burundi
suilders nlthouph tisse bags rema2ined in thce same room as those for
other grades und for grade (A) but which for othcer buyers or awziting
.o be bought. s

1) Advise Hulh porrtles when property and risk passes 1n ex works

contract involving sale by description ot unascertained goods.

{b) wWhe bure rhe risk of the uncollccted cement damaged by rain in

this matter”

END OF EXAMIANTION
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maetonitotn

ADMINISTRATIVE LA

T1eik : THREE HOURS (pius 10 minutes tor reading the question paper)
* ANSHER: ANY FOUR QUESTIONS

i. Uiscuss why it is necessary to have controls cver delegated
legislation. Critically assess the effectiveness of the main conirois
of delegated legislation in Zambia.

Z. Jutline the mechanisms Tor the settlemen of disputes within the
framework of the administrative machinery itself in Zambia.

tiscuss the tactorswhich have iled to their development, and the

probiems which these modes of dispute settlemcni posc.

(ote: Tne Commission tor investigations is sot regarded, for ine
purpose of this question, as a dispute setticment mechanism
withia the administrative machinery itseif)j.

3. CAP 181, recads:
“The President mey issue a commission appointing one or mora
commissioners to inquirc into any matter in which an iaguiry
would, in the opinion of the President, be for tho public
welfare”.
In Nkumbula v Attorncy-General
The Court made the fol]owiné obscrvations oo tne powor oOF

the President under the above provision:

“The power in the prescnt case is to sct up a commission
if an inquiry would, in thc opinion of the Presidunt, b
for the public weifare; the words “in the opinion of the
President” clearly meke the matter onc tor the subjective
decision of the President, and it has naver been

doubied thal a decision madc under a power oxpressed in
such terms cannot be challenged unless it can be

shown that ihc person vested with the power actad in bad
faith/gaprg%grﬂmotives or on axirancous considerations or
under a view of the facis or the law which could not bo
reasonably entertained.”

/20.....
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Comment on the above statument and bring out clcarly, in your
discussion, the prescnt scope of judicial review of administrative
power in Zambia. Cite decided cases and give reievant illustrations
to make your points clear.

Upgouss the principal judicial remedies controiling administrativa
acis oOr gmissions? Critically asscss the adequacy of the avaiiabic
romedies.

Explain the powers and jurisdiction of the office of the
Investigator-General, and assess the contribution of the uitice to
the protection of human rights in Zambia.

Critvically evaiuate the modes of conirol which government
exercises over parastatals in Zambia. Uiscuss to what extent
parastatals are autonomous or not.

END OF EXAMINATION
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FAMILY LAW

TIME: THREE HOURS
ANSWER FOUR QUESTIORS

1. “Marriage confers a status"
Discuss the signiticance of this statement with regard to the rignts
and obligations between husband and wite either
(a) Under a statutory marriage or
(b) Under a customary marriage

2. Advise H and W2 on the validity or otherwise of their marriages in
situations a, b, and c. Also indicate any criminal offences that
might have been committed by any of the persons involved in each case.

(a) H and Wl were married by the priest of the Church of Satan
in Cathedral of Satan in Lusaka. Neither the Priest nor
the Church were licenced for the purposes of ceremonizing
marriages under the #arriage Act. A Certificate of
Marriage was issued. Before the dissolution of this
marriage H contracted a merriage in accordance with
Namwonga Customary law with W2

(b) H and W2 married under the sarriage Act. Unknown to H, i
was at the time six (9) months pregnant Kapelwa tiusondz.
Before dissolution of this iHarriage H went through 2
a Ceramony of Marriage under the Act with WZ.

(c) H and Wl went through a ceremony of darriage under the sct.
H summoned #W! to the Local Court to divorce. The
marriage was accordingly dissolved. H married W2 accerding
to Lozi Customary Law.

3. (a) Write short notes on the wmeaning and importancoe of

{i) Ltex domicili
{(i1) Lox loci celebrationis

/2.1:-
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John, and Ehgiishman Tiving in England was oitered a job
by ZCCk on contract for four (4) years. He 2ccepted the
offer on condition that he should not be required to renew
his contract at the end of four (4) yecars. A few days
after his arrival in Zambia, John was attraucted to Rhodz
and the two fell in love. Rhoda introduced John to her
father.

John proposcd marriage to Rhodz. Khoda's father insistud

that the marriage had to be a Customary one. John paic

K500.00 Lobola and John and Rhoda were married according

to Ngoni customary law. Rhod> moved out of th: Matrimenial:

home.  uohn met Tung, an 2turactive &5 yoar ola womea wno

married her under the act. Two children were born to the

Marriage. Tano has discovered John's ecariier marriage to
Rhoda. She is anxious to know the legal status of her
arriage to John and that of their children.

Advise Tano

“To constitute the offence of bigamy under section 166 of the Pcnal

Code, the second marriage must be capable of producing a valic

marriage known and recongnized by the law but for the subsequent

first marriage. S 166 of the penal code contemplates that both

first and second unions of marriage should be christian cor western

type or marriages. A customury union is not capable of being -

valid marriage in the sense of : (mcnogamous) marriage® as per
Care J. in THE PEOPLE vs KATONGO

Viscuss this statement in relation to cecided cases on bigamy und
scction 38 of the marriage act.

Mwale orccred his wife to leave the matrimenial home. They marvica

under customary law. For five years, dwale has been complaining

about his wife's failure to conceive. Un several sccasions, he

advised his wife to seek treatment to cure the barrenncss, but she

refused arguing that her husbhand was to Diame for her failure to

conceive,

/3....
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mrs. swale has returned to her husband's viliage with her uncie to
have their crops in the field shared. She is now claiming that
her husband's conduct amounted to civorce. However, iwalc insists
that they are merely on separation. Assume that you ore an
assessor in 2 Local Court hearing this cispute. #What would Le
your advice and why? ‘

6. “The capacity to marry is of little significance under sustomcry
law”. Discuss thc validity of this statement in relation tc:

(2) The decision of Justice Woodman in the case of
R. V. Chininjamba (1949) 5 NRLK

(b) The requirements of ¢ velic customary laow marriage

7. The dccision in the casc of Wuyamwa V Muyanwa (1976) Z. L. R. 146
has been critiscd as wrong interpretation of the relavant
Sections of the sarriage Act, Cap 211 regarding capecity to marry.
Conciscly explain the issues involved in the wiuyumba case. In
your opinion, what do you think should ﬁave been the correct decision
and why?

END OF EXAMINATION
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L 410
JUKISPRUDENCE
{NSTRUCTIONS:
. Question Hg 1 is compuisory and carries more marks.

3-

Answer {uestion 1 and any other three guestions (four questions in &li).
Time aliowea: 3 (Three) iours.

i .

(This Guestion is compuisoryj.

“Customary Law in AFricu represenis the Pecple’s spirit (the volksgeist).
It commands botu social and historical legitamacy. The same caanci be
satu o the received common law. This parcialiy LoCousts vor uing =53

or tesemony o legal ideoiogy n many Africen countriss”,

Ui you wgree?  Assess the validity or this proposition in the iight

of the juriprudential theories put forward by the Historical

Schuol ot jurisprudence and as applied within the Zambian context.

“It appears proper and desirable to divide the legal sources into

two major categories, to be designated as formal and nonformal

sources. By tormal sources, we mean sources which are available

in an articuiate textual formulation embodied in an cuthoritative
tegal document. By nonformal sources we mezn legally signiticant
materials and considerations which have not received an authoricative
or at jeast crticulated formuiation and embodiment in a rormaiized
legal document®.

In the Tight o7 this statoment examine in detail how a2 'Realist’

and a *Positivist' jurist will renct as to the truc sources of iow.

which school of jurisprudence or theory of law appzals to you 2s
offering un adequete «xplanction as to the tEu ralationship
betwcen law and society, and of the roic orllumbia? Uiscuss.

<3
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“A legal system must exhibit some specific conformity with morality
and/or justice, or must rest on a widely diffused conviction that
there is a moral obligation to obey it"“.

o you agree? Examine the nature of the relationship that exisis
between law, morality, and justice.

Uiscuss the marxist undersianding of the role ot law and state in the
economic, political, and social processes of society.

“While the will to power has its roois in the desire to dominate otier
men and subject them to one's influence and control, the will to law
stems from a human inclination opposing tnis impuise, namely, the
desire to be free from the zrbitrary domination of other men.

The institution of law, in one ot its most signivicont aspects,

may be viewed a2z an instrument to check and curb man's appetite vor
power®. Discuss.

From the following subjects choosz itwo and comment comprehensiveiys

(a) The significance of ' sanctions' in constructing a theory
of iow.

{b) Lew and social order

(c) Edward Sallah v. Attorney-General (1%/0).

(d) Kescoc Pound and the theory of 'jurisprudence of (nterest’.

N
N OF EXAnISATION
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UNIVERSITY SUPPLEMENTARY/DEFERRED EXAMINATIONS - SEPTEMBER, 1989

L 410

JURISPRUDENCE

THREE HOURS

.-

SWER:  QUESTION ONE AND ANY OTHER THREE QUESTIONS (FOUR QUESTIONS IN ALL).
g . .

e« -

(This Question is Compulsory).

“The law of contract or tort, consists of a sct of rulés,ggd'principlesu
to be derived from authoritavie sources and applied to factual
situations in order to solve'practical problems. Jurisprudence, By
contrast, does uot constitute a set or rules and is not der%ged from
authority. It is a subject which differs in kind from other subjects

.

on the legal syliabus.'
In the light ut the above, discuss the naturc and value of jurisprudence.

Giive a criticas! cvaluation of Austin's theory oi the Law as a Coumand,

laid down by a pclitical soverign and eniforccable by a sanction.

YA major proposition in Hans Kelsem's pure thcory of law, is that; in
every legal order, no matter with what proposition of law one begins,
a hierarchy of "oughts", is traceable back to somc initial, fundamentail

"ought', on which the validity of all others ultimately rests".

With the above proposition in mind, discuss the juristic implications
of a revolution, piving one or two relevant authorities.
What impact did the Noturzl law theories have on the rise of Liberal

Democracy in Hestcern Europe?

"Like the positivist, the rezlist looks on Law as the command of the
sovereign,... but for the reslist the sovereign is not Parliament, it
is the court."

Consider the sbove statement in evaluating the theorics of legal

realism.

/21:.-
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| 'l‘akmg into account the nature of our present modern and éonplex
| !soclety. how do you think the law has helped or helps regulate
: variaus acnvitles to the benefit of the citizens? ;
Write concxsely on any two of the following; = S
(a) ’Karlvﬂarx's doctrine of the economic determnatlon of law.
(b) Law and Power.
(c) Law as 'it is', as distinguished from what it ‘ought to be'.
- Ay z : B el ¥
(d) Why people obey laws, or seem’ to. : . 3
;3
. 4
1
END OF EXAMIRATION %
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THE UNIVERSITY OF ZAMBIA

UNIVERSITY EXAMINATIONS - JURE/JULY, 1989

L 420

BUSINESS ASSOCIATIONS

THREE HOURS (plus 10 minutes in which to read the
question paper)

FOUR Questions (i.e two from each section)

ANSWER

(a)

(b)

(a)

)

SECTION A
ANY two QUESTIONS FROM THIS SECTION

Discuss the following cases:~

(1) Baker v Raine Engincerring Compzny Limited
(1971) SJZ 260.

(i1) Mwanza (F X) v National Transport Corpcration oi
Zambia Limitod and Awother (1979) ZR 129.

(1ii) The Commissioner of Taxes v Nchanga Consolidated
Copper Mines Limited (1964) A.C. 948. (15 marks)

Chongololo club, a Lusaka based charitable association, which

aims at providing students redirected from the University
with some skills has resdved that it be turned into

a company limited by guarsntee in terms of the Companiec
act. Cap 686. Identify the bazic documunts that have wo b
drawn 2nd filed with the Registrar of Companies in arder o
form the proposad compony.

{10 marks)

Critically examine the legsl heritage of the doctrine of ultra
vires as it applies to Zawmbia today.

(10 nmorks)
Tazi Import snd Export Compzny Limited has been operating in
Zambia for the past twenty years. Its main line of busincss,
as the name suggests, is import amd export trading in
finished products. Recently the Government imposed
restrictionz on the issuc of import and cxport liceamccs so
as to provide stimulus for the loczlly-bazsed industries.
Iaevitzbly this has affected the viabiiity of Taozi Import
and Export Company Limited.

l2.......
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(b)
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In order to save the company from imminent liquidation
the directors have altered the objects clause so as to
enable the company to own and sell land}and to manufacture

semi-precious stoues which are in abundance in Zambia.

Pursuant to the new objective, the company has sold one
thousand acres of farming land to Up-North farms and one
ton of finished products from semi-precious stones to Unze
Fashions Limited.

Both Up-North farms and Unza Fashions Limited have declared
disputes with Tazi Import and Export Company Limited,
claiming among other things that Tozi Import and Export
Company Limited had overcharged them,

Write a legal opinion on the rights of Up-North farms and
Unza Fashions Limited against Tazi Import and Export Compary
Limited

(15 marks)

It is generally believed and sometimes accepted without
question that directors manage the company and the law has
provided for the manner in which the directors must manage
the company. Outline the legal theory of management by the
directors and contrast it with management in practice.

(10 marks)

UNZACO Limited, a wholly-cwned subsidiary cf the

University of Zambiz, which has been undercapitalised for
sometime now, wishes to restruture its share capital with 2
view to raising more working capital. At a meeting held by
the directcrs on l1st July, 1989, it was resclved to reccmmend

the following measures to the shareholders:—

(1) That the ccmpany®s share capitzl be raised from
K100,000.00 tc K200,000.00; =nd
(ii) That the share capital of the company be divided

into 100,000 ordinary shares with votiug rights
and 100,000 deferred shares without franchisc

at the par value of K1 ezch

[3c0ccne.
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(b)
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There was no general meeting called but all the shareholders

except'one endorscd the recommendations of their directors.

The chairman of UNZACO Limited has written to the Board of
Directors giving them green light to implement the new

measures.

On the strength of the¢ letter from the chairman the Board
of DIirectors has invited Josse, a renounced Katondo

Street dealer to invest the company. Josse has bought

80,000 ordinary shares and proposes to alter the objects clause

of the company to cnable him to deal in drugs of all
descriptionsincluding those which are proscribaed by law.

The Univerisity of Zambia is worried about this turn of
events and wishes to kuow how it czan reassert its contrei

over the subsidiary compauy.

Advise the University of Zambia and Josse as to their
rights in UNZACO Limited.
(15 wmarks)

SECTION B

ANY TWO QUESTIONS FROM THIS SECTION

What role does ZIMCO Limited play in Zambia's parastatal
sector? Explain this in terms of economic entity theory and
legal separation Lheory.' (10 mcrks)

MONDECO Limited iz a parastatél company formed undcr the
provisions of the Companies Act. It is also a wholly-owned
subsidiary of MONDEX Limited which is o government owned
holding company. Thi: government, in its understandable
desire to control the affairs of zll the parastatzal companies
and the patiocanl econony 2s 2 whole, has crezted a2

Ministry of Parastatals znd Notional Economy. Amongst

other things, the Minister of Parastztals and National
Econcmy is cmpowcred to appoint directors znd to mzke

regulations for the parastatal companies.

The articles of association of MONDECO Limited, om the other
hand, provide that the sharcholders in a general aecting
shall appoint directors and shall mcke regulations for the

compaay.
/4-..--0
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How would you reconcile the two conflicting co-operant

factors in the contrcl of the parastatal companies? (15 marks)

How are co-operative societies ditferent from other firms of

business associations in Zambia? (10 marks)
Critically evaluate the role of the Government in the

promotion and development of the co-operative

societies in Zambia. . (15 marks)

Discuss the statutory duties of partners.

(10 marks)
Kalingalinga and Co is a partnership comprised of White
Zulu aged 60 years and Malbury Kamanga aged 14 years.
The partnership arose out cf an oral agrecment between Zulu

and Kamanga whereby Zulu buys blocks of cigarretes which
he gives to Kemanga to sell and at the end of the day they

share the profits in the ratio of ome to four.

It was agreed that althcugh Kamanga was not to contribute any
money to the partmnership, his labour would count as twenty

percent towards the partnership capital.

wants
Kamanga has given notice to Zulu that he - & to terminate
the partnership and tc be paid his dues so that he can set

set up the same business as a sole trader.

Zulu has refused to give Kamanga any fraction of the share
capital which now stands at K2,400.00 and has in fact
threatened to sue kamanga for breach of the contract of

employment.

Advise kamangza of his rights. (15 marks)

END OF EXAMINATION
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THE UNIVERSITY OF Z/AMBIA

L L 420
BUSINESS ASSGCIATION

THREE ﬁUURS (PLUS 15 WINUTES TO READ THE QUESTION PAPER)

ANSWER: FOUR QUESTIONS: ~QUESTIONS ONE AND TWO ARE COMPULSORY."

L.

Sosi is a Managing Director of TIKA Ltd., a company registered under the
provisions of the Companies.Act. Artvcle 20 of the articles of association
of TIKA Ltd provides that the Managing Director shoud serve the company for
as long as he wished. This same provision was incorporated in letter of
appointment written to Sosi by the Chairman of TIKA Ltd. " Now the company
teels it does not rcquird the services of Sosi and wishéslto terminate his
employment. Advisc both the company and Sosi on thgrr respoctlve
rights/obligations.

drite critically on tho following:-
{a) requirement for 53;3g$£%51V° membership.
(b) directorship in a " company.

(c) the memorandum of association of a company.

Compare and contrast the methods of corporate contro! under common law and
under the Companics /ct,

MONDECO Ltd is a parastatal company formad under the provisions of the
Companies Act. ' It is also a wholly-owned subsidiary of MONDEX, which is

a government-owned holding company. The govcrnment, in its quest to
control the affairs of all the paratﬁtata] companies has appointed a
Hinister for Parastatals. Hmong other things, the Minister is empowered

to appoint directors and to make regulations for thc companies. The
articles of association of MORDECO Ltd., on the othcr hand, provide that
the shareholders shall appoint directors and shall make regulations for the
company. How would you reconcile these two co-operant factors in the
control of the parastatal companies?

How is statutory corporation distinguished from a parastatal company?
Which of these two forms of organisation do you consider is best
suited for vunning government businecss?
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f[ﬁith respect to the pre-registration requirements of a co-operative

" society under the Zambia Co-operative Societies Act, explain the 2
respective roles given to the Registrar and the Minister. Ia your
opinion, is this a rcalistic way of distributing roles?

(a) Disﬁqés either the terms found in a typical partnership
agreement or the duties of the partners

(b) Dixie Mabonzo, a prominent Lusaka businessman; for two years
supplied large quantities of stationery to Bungwe Partners

.. .who are the publishers of ‘a notorious Campus paper called
“Honkology.” When Dixie rendered his bill for settlement,
he was informed by one of the partners that the partnership
had been dissglved and firm assets had been distributed.
The partners involved were - Ric Majoza, mic moja, Rose Kaku
and Rommic Modcsti. Upon hearing of the dissolution of the
partnership, Dixic approached his lawyer who advised him to
single out Ric and Mic for suing on a partnership debt on the
ground that thosc two were in good employment. The Court of
UNZA gave judgement to Dixie but the judgement remained
unsatisficd ‘for six months. Dixie was then advised to sue
Rose Kaku and Hommie Modesti on the dcbt. But the two
defendants applicd to the Court to havc the other two
co-partncrs joined in as @ defendants. Advisc the four
partmers on thcir respective rights and obligations.

END OF EXAMINATION
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LTERNATIUNAL Lo
THREE (3) HOURS

FOUR (%) QUESTIONS: INCLUDING AT LEAST ONE QUESTION FROM PART ONE

PART ONE
{(a)  Recently there have been reports in the Zambian oress of

poachers being/ dead in Zimbambwe. Discuss which of the two
state would:have jurisdiction to proseqjtgp:he poacher.

On similar facts, one of the Zambian poachers manages to
crawl across the boarder between Zambia and Zimbambwe
after beingfatally wounded by Zimbambwean game guards,
and is helped to safety by Zambian security guards at
the bo#rder. The Zambian goverament refuses to prosecute
or extradite the otfender. The Zimbambwean government

is threatening to go to the Internationzl Court of
Justice over the matter. Write a legal opinion for the
Zambian government on all lcgal issues the situation

gives rise to.
significance of the

(b) Discuss the Mdoctrines of continental shelf and Exclusive
Economic Zonc. to Zambia as a landlqcked -coumtry.

o [

i group calling : itself the "Democratic movement Tor the Poopie”

has been fighting against the legitimate government of

Tukongote state for many ycars now. This group targets the
Tokongote gbvernment to negotiate with it for powar. It blows
bridges, hospitals and plunders civilian villages, resulting in
thousands of deaths of civilians, many of them women and

children. _

This group has recently given a press statement in which it explains
that its destroys these vulnerable targets in ag’gffgr; to get

international recopgnition.

What are the group's chances of getting recognition? In your answer

also discuss issues in relation to the 'Law of War'.
Jé....
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~ PART TWO ..

The relationship between Internatiomal Law ‘and Mumicipal Law is both
competitive and complimentary.
Diqcussyth;s statement -with :referencd nto (relevant theories. -

Cem o Tee e : S R TR TR G

The United Nations Organization is the closest the internctional
community has come te forming a world govermment so far.

Uiscuss how the Sccurity Council and the General Assembly fulfiil
functions similar to those of the executive and legislative branches
of government.

Customary International Law is formed over 2 long period of yecars
during which 2 practice passes through various stages of acceptance
by the international community.

Outline these stages discuss what effect, if any, the United Nations
General Assembly has had on the formztion of customary interncticnal
law principles.

Analyse the efficacy of the Charter of the Organization of African
Unity in achieving its objectives.

{a) Briefly discuss the law relating to reservations under general
treaty law and practice, outlining thow purposc.

(b) Write 2 memorandum for your parastated client company bricfly
exp]aining to it whether or not it would be entitied to
dipiomatic immunity overscas.

(c) Briefly discuss international law of the Air relating to
satfety ot civil aviation.

END UF EXAMINATION
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 PART TWO ...

The relationship between International Law and Municipal Law is both
competitive and complimentary.
Discuss this statement -with :referencdnto relevdant theories. -

e . . P e . .. . 3 " s ¥
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The United Nations Organization is the closest the internztional
community has come tc forming 2 world government so ver.

Discuss how the Sccurity Council and the General Assembly fulfiil
functions similar to those of the executive and legislative branches
of government.

Customary International Law is formed over 2 long period of yeors
during which 2 practice passes through various stages of acceptance
by thc international community.

Outline these stages discuss what effect, ff any, the United Nations
General Assembly has had on the formation of customary interncticnal
law principles.

Analyse the efficacy of the Charter of the Organization of Atrican
Unity in achieving its objectives.

{2) Briefly discuss the law relating to reservations under general
treaty law and practice, outlining thew purposc.

(b) Write 2 memorandum for your parastated client company bricfly
~ oxplaining to it whether or not it would be entitied to
diplomatic immunity overseas.

(c) Briefly discuss international law of the Air relating to
safety ot civil aviation.

END UF EXAMINATION
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INTERNATIONAL LAW

THREE HOURS

| ANSWER: ANY FOUR (4) QUESTIONS

yiscuss sources of International Law reflecting the jmpact of twentieth

century developments, if any.

Discuss the various theories of Jurisidiction, showing how they are

reconciled in practice.

The African Charter on Human and People's Rights cstablishes a

CGommission on Human Rights. Discuss the various modcs of moving

the Commission.

pDistinquish between th> constitutive and declaratory theories of

recognition giving cxamples of their demonstration in practice.

It is often said by laymen that International Law is not law indeed

due to lack of _nforcomznt measures. in response to this view discuss

onforcement measuras syailabie at internation?] Taw.

piscuss the conc.pts of the teritorial sea and contigous zone.

states so concernud to have international law pracise on

{dontify and discuss subjects of international law.

concepts?

L

END OF EXAMINATION
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L 450
TNTERNATIONAL TRADE AND INVESTAENT LAW

4E: THKEE HOUKS (PLUS 15 HINUTES TO READ THE QUESTIUN PAPER)
STRUCT10WS:

CANDIUATES AY RING INTO THE EXAAINATIONS ROOW THE GENERAL
AGREEAENT UN TARIFFS AN TRAUE i) THE IWVESTWERT ACT OF 1986.
ANSWER QUESTION GRE AND ANY OTHER THREE QUESTIUNS.

The government of TANGO has for the pasi twenily years maintainea
highly protectionist tarifis. carly this year the guvernment or
TANGO requested a group oV experts to conduct a study on world
trade conditions. This group of experis in its report, cencluded
that tariit barriers were undesirabiy high woridwide incluaing in
LHRIA and SWRZA.

Up to eariy 3%1; year, TAnGu had given another state only such

tariff cuts/its exporis to TANGU as were “paid for" by some
corresponding cut in that state's duty on similar producis
originating in TANGU. This reguirement o “compensation” appliad
even where the other state had/gﬁggised “most Yavoured nation”
treatment in a treaty with TANGD, and TANGU had given ¢ cutto @ third
state which in turn had concecded & trade benetit ©o Tanitall.

Tiiel has now decided to lcunch & worldwide cffort o iower

tariff barriers, and hes announced ihat it is changing its cONCEPL
of “"most tavoured aatica® ©o on unconditioicl form.

Discuss the advantages and/or disadvantages, it any 1O Taney @5
a resuit of this change, and in relation to iis two neighoours
ZARIA cna SWAZK.

In Septembor 198y the Council of wiaister of the ACP-EEC

meeting in one of the Caribbean countries to review, among other things, the
provisions of thc ACP-ECC Convention (Lome TII) ia respect v Wi

probiems, namely: ‘ )

(a) the schome tor stabilizetion ot export curnings (STABEX), oad

(b) the project and progromme oid for minerais {5YSiadilj.

[enenn.
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You are on ihe Zembian delcgation to this meeting. Suggest proposals
which couid be incorporated in Lome iV in order to improve the
working of the iwo schomes.

3. “Good faith and my professicnal conscience compzl me to conciude
that many of the primary commodities traded internationally z=re
exchanged in conmodity merkets that are cnoracierized by '
institutionai and auman zctors with divorse interests that inevituoly
affect the market pertormance in the pricing of such commoditivs.
Tiis merket impertoction in turn tinds expression in the persisteny
instability in commodity prices and the ensuring swings of export
carnings in rescurce-producing countrics, especially deveioping
countrics®.

Discuss the above vicw in reiation to the iLondun nictal Exchange.

4, State A complains of preferences given by siatc B om bolts and nuts
produccd in stute C. Both statas B und € are membors of the
Greater Zzmbezic Preferential Trado Arec. A and B are party to
2 treaty that provides tor uaconditional most Tovoured nution
treatment as betwsen the parties to the treaty;

2]

boes state 8 have o defence to state A's compllint?  Jiscus

5. une oF tiic mgjor issues in Zambizn acvelopment in the past ong
een
Gecade hias the need to agivorsity the €conomy vrom Onc @Ominziet Dy

~export of copper 1o cne dependnni on sgriculturc und manurccturing.

Examine how the Zoasbicn Investment act (Act No. 5 of 1966) has sought
to attain this goci. '

6. Uiscuss the problems which arc creuted by varias adminisirotive
purricrs to tride znd how the GATT hus attampted to doai with such
prcblems.

/. Uiscuss the legal constraints inhereat in the Tending rules ond

proceduras <mployec by tho Horid 8ank (IBKD) nnd the Intornnvionid
finance Corporation; and thoeir effect on the developisent procosses
of tho developing countrics,

ENU OF EXAIHATION
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INTERNATIONAL TRADE AND INVESTMENT LAW

Tk THREE HOURS (PLUS 15 MINUTES TO READ THE QUESTION PAPER).
INSTRUCTIONS:
1. CANDIDATES MAY BRING INTO THE EXAMINATION ROOM
THE GENERAL AGREEMENT OF TARIFFS AND TRADE (GATT)
2. ANSWER ANY FOUR (4) QUESTIONS

1. Discuss fully the measures that have been taken at the international
level towards the stabilization of commodity prices to improve the

cxport earnings of commodity producers.

2. “Quantitative Restrictions make all international commerce a matter
of political negotiation - goods move, not on the basis of quality,
service and trade, but on the basis of deals completed country by
country, product by product, and day by day by public officials".

auantitative

Discuss this problem of restrictions on trade and examine

how the GATT has sought to deal with it.

L
.

Many developing countries have enacted statutes intended to attract
foreign investors. The major concessions provided in such statutes
pertain to taxes. With the aid of suitable examples, discuss how
successful such investment codes have been and what changes, if any,

could be made to then.

4. All states have the right to associate in organisations of primary
commodity producers in order to develop.their national economies...".
(United Nations General Assembly resolution 3281 xxix of Deccmber
12, 1974).

Consider how successful the Intergovernmental Council of Copper
Exporting Countries (CIPEC) has been in forstering the development

of the economius of copper exporting developing countries.

5. In September 1989 the Council of Ministers of the ACP-EEC countries
will resume their negotiating meeting in Brussels. The meeting is
intended to revicw, among other things, the provisions of the
ACP-EEC Convention (LOME III) in respect of two problems, namely:
(a) the system of stabilization of export earnings (STABEX), and

(b) the project and programme aid for mineral products.
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Zambiz has just concluded a trade agreement with Zimbabwe whereby
~ the two nations would accord each other duty free imports.
Zambia is a member of GATT, Zimbabwe is not. Kenya, a member of
the GATT, asks Zambia to extend similar terms on Kenyan exports
to Zambia as thosc accorded to Zimbabwean exports to Zambia.
Zambia refuses pointing out that %&mbabwe is a nowly independent
statec and needs to be assisted in practical manner and further

that Zimbabwe is not & member of the GATT.

Kenya take the matter to the contracting partics, saying that as
a result of the Zambia-Zimbabwe trade agrecment Kenyan exports to

7ambiz have suffered a reduction.

(a) Piscuss the issues involved and the likely result.
(b} Would your result be different if Zimbabwe were 2 member
oi the GATT

END OF EXAMINATION
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TINE: THREE HOURS (PLUS 15 MINUTES TO READ THE PAPER)
ANSWER: YUESTION ONE AND ANY OTHER THREE QUESTIONS.
1. Negotiations for new conditions of service had been going on at

the Zambia Sugar Company in Lusaka. Zambia Sugar Company had

been giving the National Union of Commercial and Industrial

workers (NUCIW) which represented workers in the company a
tough time during negotiations.

Therefore, the Union included two officials from the Zambia
Congress of Trade Unions ZCTU as members of the Union delegation
to the talks. management delegation was led by the General
Manager. The Lusaka Urban District Governor directed that the

‘party Committee at Zambia Sugar Company equally participate in

the bargaining to ensure that the Party policy was taken into
account. Therefore, the Joint Industrial Council which was
hurriedly formed and only for the purpose of bargaining a new
agreement comprised representatives from Management, NUCIW,
ZCTU and Party Committee.

The parties settled most of the issues except the percentage

jncrease for new salaries for unionised employees. The Union

demanded 80% increasa across the board while ranagement offerca
30%.

When parties could not reconcilc their differences over the
percentage increment, they resolved to refer the matter to the
Prices and Incomes Commission for advice. The PIC advised that
the maximum salary increase they would agree for members should
not exceed 80% because doing so would be offending national
economic plans. The PIC advised parties to roturn to the
negotiating table.

when parties could not agree in the continuing negotiations, thay
rang thc Principal Labour Officer for mediation and a meeting
was arranged two weeks later. During the mecting presided by

the Principal iLabour Officer, tempcrs rose when management
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stuck to their 30% offer and argued that was the highest they
were mandatced to offer by their board of directors. At that
stage, thc Union, (NUCIW) asked for adjourment to consult their
members. At the heated and emotional me:ting, NUCIW members,
shouting from all directions, called for an immediate strike.

They appearcd unanimous on this. The strike started immcdiately
and went on for two weeks. After workcrs defied management

appeal to return to work, the latter (managem&nt) lockad

them out. It was announced that all workers had dismisszd
themselves by their action and had to reply for fresh engagements.

In the meantime, tecachers in the public service went on a
national wide go-slow to protest against government decision
not to pay new salarics concluded in their new agreement. The
government statement to this effect was categorical.

The governmént spokesman cxplained that it would rot implement
the salaries contained in the n2wly concluded agreement to
which it was a part because they were beyond its budgetary ability.

Identify and explain the issues of Law involved in the matters
and indicate irregularities if any.

Junior doctors, who number a good 500 in the country, formed an
Association called Junior Doctors Association of Zambia through

which to pursue the objectives of their profession.

The association was registercd under thc Societies Act Cap 105
of the Laws of Zambia. In order to run the affairs of the
Association a fifteen (15) membor executives was elected into
office hcaded by Dr Ndima as its Chaivman and Dr Fatima as
General Secretary. Over a course of time, however, Junicr
Doctors in thc country have begun to feel that they are the
profession working under very poor conditions of service.
Their salaries, they argued, are too low and have no relation
to their long periods of study and~th@ importance of thrir
work to the nation. The majority of them do not have houses
and other benefits such as car loans, furniture lcans arc not
easily available.

/3....



-3 -

L 480
Recent salary increases in govermment, which were cendemned
by all trade unions in the public service as inadequate, did

not chear the doctors who felt that their effect on their take
home pay was negligible.

In reaction to members' widespread discontent, Dr Ndima
summoned his executive to an cmergency meeting at Long Acres
hostels in Lusaka to discuss an apprcpriate strategy to rodress
the poor conditions of service'. At the stormy meeting on 3rd
February 1989 it was unanimously agreed that all members of
the Associaticn, a strong 500, would, with immediate effect,
work according to rule’'. This meant that they would work only
according to their normal working hours which apply to all
public cfficers i.e. eight hour per day or night and would not
responds to cmergency calls when they are off work, would nct
handie Aids patients because thecy do not enjoy ‘risk
allowance etc.

Members immediately complied with their executive's diractives

and adopted a ‘wcrk to rule’ approach in all hospitals, health

centres and clinics all over the country. The situation became

chaotic. Death rates at hospitals shot up as the Senior

Doctors, nurses and clinical officers could nct cope with
~increased volume of work.

The Prime riinister issucd a statement on the fourth day of the
strike in which he said gcvermment cculd not be intimidated
by a group of people however impcrtant they may be tc the
community. He said junior doctors were breaking the law
because as essential workers, they had no legal power to go
on strike. He appealed to them to return tc work while their
demands were being lcoked into. The follewing day, Dr Ndime
and general secretary Fatima issued a jcint statement in which
they denied they were on strike. They alleged they were simply
working according t: rules and rofuscd to dc extra-work which
was nct an cbligation.

On the seventh day, the University Teaching Hcspital recorded
70% deaths above the usual vatc. The Inspecte General of
Police issued instructions to the Luszke Commanding Officer to arrest
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fifteen (15) executive members of the Association. This was

done and Ur Ndima and his colieagues were charged with
contravening subsections 2, 4 and 5 of section il7 of the
Industrial Relations Act No. 36 of 1971. All the accused agree
to have met and resolved to adopt a work-to-approach and
communicating the same to members of the Association.

You have been retained Legal Counsel for the fifteen (15)
accused. Explain the issues of Llaw involved and prepare a
submission to court on behaif of your clients.

The Works Council at Namboard comprised a total of eight {8)
members; two from management and Six from employees. The six
from employees included John White the Chief Accountani who,
though on management conditions, was alected into council by
employees because they considered him sympathetic to thei v
interests.

Due to reorganisation of marketing agoncies by government in
an atiempt to stremlinc and revamp collection of agricultural
produce, it was decided by cabinet thet maize rural depols
previously run by Hamboard be transfercd to newly formed
District Co-operative Unions. This sntailed redundancy of
1,000 Nemboard employees.

The works Council vated to oppos2 the redundancy and stated
categorically that they would not discuss it ail.

When manzgement asked for another meeting with Council to
reconsider the matter, ounly the two mcmbers of management in
the Council turned up for the mecting and so it was abortive.

Meanwhile, mcnagement summoned the Union and proposcd thet thay
negotiate with it instead. The Union agreed but before
negotiations couid bagin, empioyee membars of the wWorks Council
applied for an injuction to the High Court tc restrain
nanagement trom declaring 1,000 employees redundant.

Write an opinion on the Legal issues involved and show whether
the proccaurs followed by partizs wes regular or not.
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Benzu, an officer in the Police Force, graduated in law at the
University of Zambia, some of his supervisors felt he would
be a threat to their positions. When he resumed his duties,
many officers distanced themselves from him. He was not
allocated an office nor assigned any duties by his supervisors.
His friend mubanga, who had also graduated together with Benzu
but from another section of the Police also related the same
kind of treatment. One day, Welensky, Benzu's immediate
supervisor asked the latter to take accused people to the Boma
Court on foot from the Remand Prison in Kamwala area. When
Benzu tried to explain the risk that this would entail,
Welensky told him to use, his ‘bloody so-called graduatow
brains’

Benzu organised his own transport and took the accused teo court
as directed. The following day he found a letter signed for
the Inspector General of Police demoting him from Assistant
Superitendent to constable for quarrelling with his supervisor
on duty.

geenzu would like to show to the Industrial Relations Court
that he had not been displined for the rcason alleged but tor
his recent qualificztions. Advise him.

(a) Mulungushi travellers Ltd and the United Bus Company

of Zambia (uBZ) are congaged in the same businessi.c.
opereting passenger transporti. Mulungushi travellors
is cmploying 24 employess on unionised conditions and
26 temporary drivers and mechanics. Although they have
been with the company for niac months having originaily
been engaged on 6 months contracts, they have continucd
to work under temporary engagements. The UBZ has 2
strong 600 unionised employces.

The twe companies, their trade wunion officials and
workers representatives have come to you, the newly
appuinted Labour Commissioner with the following issues:
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(1) The two companies wish to coubine their
efforts and form an Employer's . -
Association so that “hey can aegotiate
with the union as one employer.

(ii) There is a rift in the union with
graduates on union coiditions demanding
to form their own union because the
present union leadership, which draws
heavily fron non graduate employees,
does not present the particular problems
of graduates to management. The unionised
graduates have presented you with their

consititution for their union.

Explain what action(s) you would take and
advise both parties on their legal rights
and liabilities. Doc¢s recognition of a

t rade union in this country entail any
legal effect on the Union?

(b) Explain the jurisdietion of the Industrial
Relations Court in relation to the High Court.
Is the lack of appeal of parties from decisions,
awards and settlements of “{he Industrial Relations
Court legally and consititutionally justifiable.

Sophie completed her Secretarial Coursec at'Chingola
in 1987. She had a problem acquiring employment. At
Zambia Lima Bank, the Personnel Managcer indicated to
her he would recommend her for ecwmployment i1f he went
out with her. Sophie refused. She was finally employed
at Bambino Building Society as Secrctary vo the Chief
Accountant . Sophie married Bbambazonka,the Chief A
Accountant while at Bambino Building Society.
Management terminated her employment oG account of
the marriage because, they argued,; it was company
policy that no two spouses can work 2t the same
branch of the society and that since there was only
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one branch of the society in Lusaka wherc Sophie'and
Bbambazonke worked, one of them had to leave. Sophie
was chosen because she joined later than her ~ husband
and in any case, her husband will look after her

family. Unfortunately, Bbambazonke divorced Sophie

two months after she was dismissed. They had quarrelled
on whether their two month old baby was really his.

He had heard rumours that he was not the father.

Sophie has ... retained you to sue¢ Bambino Building
Society and challenge their action to dismiss her
from employment.

Advise her on her legal rights and liabilities and
which court she could get appropriate remedy. 1Is
Zambia Lima Bank liable to Sophie for the action of
their Personnel Manager?

Cogmon Law denies wrongfully dismissed workers the right
to demand reinstatement even whcen the court recognises
the wrorgfulness of the dismissal and grants compensation
for the dismissal ¢

Discuss in the context of current judicial practice in
Zambia. Is reinstatement still noct available where an
employee has been dismissed against writtcen procedures
in his contract or colleetive Agreemani ?
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END OF EXAMINATION



