Topic:

L U, S "
DUO& T IR0

ScHpel oFf rAw
obiit €£svH
1aa W (a<

THE WNIVERSITY OF ZaMBIA
SCHOOL OF LAW

L411 OBLIGATORY ESSAY

Cleaiwd P
IS T S Y
T

[

iy g
Ut
CEMETIE A gy iofl

sl J et W

i The

o

an

By

Mumpa Musonda Rod ney

Cir. MUK, Hansungule



THE UNIVERSITY OF ZAMBIA

SCHOOL OF LA

T recommend that the Obligatory Fosay prapared under

my Supervision by

MUSONDA RODNEY MAPA

ertitled

LAND REGISTRATION AND LAND TITLE UNDER THE HOUSTING
(STATUTORY AND TMPROVEMENT AREAS) ACT, CAP. 441l:  THE
CASE OF THE CITY OF LUSAKA

ne accepted for @xamination. 1 have checked 1t
carefully and T am saticfied that it Ffulfils the
requirements relating to formalitiss laid down in
the regulations governing Qbligatory

-2 O crobey 199 . vt B

BURE VLSO D o v e x e o mwwoxn e e
Dr. M.¥%. Hansunguls



LAND REGISTRATION AND LAND TITLE UNDER THE HOUSING
(STATUTORY AND IMPROVEMENT AREAS) ACT CAP 441: THE
CASE OF THE CITY OF LUSAKA.

By

MUSONDA RODNEY MUMPA

Being a paper submitted in partial fulfilment of the
examination requirements for the Degree of Bachelor of
Laws of the University of Zambia.

‘Navember, 1995



CONTENTS

ii

[
[
[H

| P -
el

CHAPTER 1

HISTORY OF URBAN SETTLEMENT

CHAPTER 2

18

CHAPTER 3

LAND ACQUISITION AND ALLOCATION 31

39
I

g &N




CHAPTER 4
CONSTRAINTS AND PROSPECTS
BIBIOGRAPHY

APPENDICES

49
57



DEDICATION

i,

T Wl Cben el ey



e
[¥8

ACKNOWLEDGEMENTS

This Rese was written under the supsrvision of Dr. MoK,

arch papar

Hansungule, Assistant Desan (P

graduate) in the School of Law

<

af the University of Zambia. T owe a great debt of gratitude for

Fis helo and keen guldance.

Tn the caourse of my research T receilved & lot of help Trom the
4

Diraector of Legal ardd staff of the Lusaka City Council

- B

Council advocate in charge of the Council =

and ohildren who

My spacial appreciation goss to my Wi Fee Jul

have endured many vears without my F dship and for theilr love

and encouragament .

Finally, my thanks go to Mrs Eunice M. Lungu for typing this




e
| i
[N

tan 441 was wrachad

The MHousing (Statutory arcd Improvaement Ars

ir 1274, apart from re g tenure in the

area and upgraded sguatter settlemant, the Act

to which 1t

simplified system of land law for

in land coversd by the Act are rs intrable.

ample, all

not wibh the Lands ard de in Ministry of Lands but at the City

O L

Regiestry.

The eractment of the Act was rherafore, an attempt to provide

suitable legal framework far the construction of hous

and servics schames by avolding the problems incumbent in housing

development in other as the furnishing of survey
diagrams, complex building standards under the Public Health

(Building Regulations).

The ultimate objective in the sfore, to make land tran sachlon

i these ares v, affardable and time-saving as

fits of the sys

but at the same time retaining the bang

these 1d

r&gigtration“ T what

T view of ths above, the nine and evaluate bha

resolving the i

extaent to which the

and land ownership in the City of Lus:s

of housing pray

wrical background to the

Tr doing so, the

o tant of

oroblaen of home awneraship in L

the role of the

the application of the aAct, e



key  plavers and the institutional framework. THis 1g done

through  bthe  appral

aof  the adninistrative s

~hirdcal

sacity and the pollti will.

ay further discusse Je of housing finance with

particular reafersn status and accgptability of occupancy

Ticencez and Council certificst

soof title as collateral by

lending institutions and concludes with a general

the utility of the act.



INTRODUCTION

THE CONCEPT OF LAND OWNERSHIP AND LAND HOLDING

o o smtudy of  Land registration and title best started by
reflecting on the meaning of the very concept of land ownaership.

pocording tao Professor Nwabuea@51 Zthe most comprehensive of

relations that may exist in land is that

in the notion

af ownership. It is the most comprehensive of the relations

bacat it cannet

totality of rights ard powers that are
2
capable of being exercised over a thing." Thesae rights and

are summarised by Lawson as "the right to make physical

of a thing, the right to the incomse from 1t, in money. in

kind ar in < @ and the powes

of management, including that
of alienation” This implies that an ownaer can do with the land
in any manner that he feels correct for as long as 1t doss not

. \}
sting law. He can

conflict with the it AN any mannsr

which 1s b

benaficial, or even harmful. He

right to derive income from the use of his land by way of

iving rent from its use. Tt further implies that the owner

the riatb Lo

erms . OF ooy

¥
N

it oon wha

e er

sumes L. the ms

kaetability of land, in other words, that the
L

owner has powar to alienate.” The “most conclusive way in

which a person can demonstrate that he 1s the owner of

ate it outright to anvoans hig 11k

right of disposal 1s not only the most conclusive

but it is also bths most valusble incident of owm@rﬁhip‘6



Nwabuere arguss on this point that a

thirg

markat valus 1T the owner cannot

bas

o the that an owner car it out in

OGO o

rent .. mortaage

for a

SECUPL Ty loan

critire value, It SRR ot

which gives awnership of land its trus potency.

the power of management over land also enjo

=

detfend enjoyvmant.  of against

interfaeraences. Tn this regard, OwWners ”impli

amplitudse of rights of anjoymsant, management and

Lo 0

oraparty or that the owner’s title to these

and paramount over any abther rights that may ex

i favour of other pe His

right however

i

bhe axclusive of af all

rights other persons so

Gthe s

% are not superior

w7

to own.  Qunership has

allodial charactere.

The basis of English land law i that @ll

ownsd by the Crown. af

daoctrine

I

Loen L

Y there is no oallod

land in England,

lLand ocwned by a

thara 1s

gie

ard not bheld

All & subject can aver Lo

land for a paricd of time which may bg Tinite

e o

i

{ fee

infinite simpla)., The result

twer e in Ergli Land law

EN Thes of ternures - a1l

docty ins

Leruras 1and

either directly or indirectly, on one or

VAPTOWS  Lanur soand

Canm

rights

Tand

"Nulle

ot command A

15 theraefare
et For

Lt Al

ar =all

ST K

ralbllity

o person with

the rights  to

unauthorise

the fullest

Alsnosa

Qe

SuUp@rior

the landg

rot have to

lang as

therefore,

i England

terre

that 1o

Gy

the

o say,

af some lord

Aanc

term of ves

el Ut Lo



o The doctring of

soot cannot own land, but

meiraly GWhoAn fe i it authorising him to hold 1t

for come period of time 1.e. tee simple, Tes tal

The import of Lhi s that although a subject in Englanc
: |

annot i law own © e hawever infact own

land, hea do

Lo bhe land

FMis ownsrshie

abe, howevear Xl

it may be, cannot be allodial.

Fhe allodial or ultimate bitle belng vested in the Crown. Thare

mbhian land tenures

are somae rough parallels in the

same Fnglish property concepts.

By virtue of Section 4 of the Land (Convertion of Titles

gt Cap. all land in Zambia absolutely in the

dant and held by him in perpstuity for and on alf of the

Fambis . Under Section 5 and & of

act, the

mbhia i1s a 100

could hold in the land in

hold. ALl freshold tenures were abolished

Folad for a renawable  mascimum

NAS M oanmaro ial wal

pariad of 100

Mence mortgag

or trusks could only apsrate agal

improvements on the land. P ial consant 1s

unexhausteo

Uired faor all trans

ctions in land,

e, nuind

oMot i any way encumb

iorn of

ar arny part thereof

therein without

b in writing of the President.”Sa

iomn  an the obthsr M MEH 1S

al  physical

fram the right by wirtue of which it

af  owne bt

siom 1w oan inel
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maea ot

cof grant from the owner. But po

WIS TS A

Lard without  riahlt. P

without right is wrangful inst Lhe wrson to whom bhe right

belongs, the s, but,  alt

o o

on does neverthele constitubts o state

wrongful, adverae

nee.d po

af fact of which law cannot but take cagni SNy

afore to the physical condition constituted by the

Y i oy control of & thing, with an

intention so Lo cantrol 1t T b sment of  intention 1@

important . since control Lrvolves

o whiich 1t
or rights
right

Trom
voor1d whid ¢
intiruders.,.  This
without right and
2 fact of actual
1er bhe possessi
c probection
ary, but not
G (AN esle A ti
bettar right
ted first
ion  be

\

SR AVES
Lo the
inst Lhe
thaerafare

s labtter 1o @

abtain, _an order of

"

ton., Fwven

court
g upon bhs Land.

anothaer  right  flowing

af ownership. 4 in P af land 1s

o) the  ownse untbil ]l the contrary 1$

hotween two claimants to a plece of land, nsither WHGm  Can

s

sfactorily pra s o bl person in o saian s bhe

arn of  the Law. O the other hand

party entitl tao the prot

wrongtul. Th o is & title the

Aar adverses

DO

thie raeal owinen. Nesvarthale

1S tanc

1t ois capable of
T

such,

Al though 1t

CEU TESCENCE and

Qar by A

Fipaning Ainto cwnership oy



art the part of the resl

Lachss

celf can be

From what

arcl  ewen

ol low or simply emphby of bthe right to

pawer Lo contral that use. Title to land

curity of tanure rather than ownershlep. & P

Large

~urity of tenure 1T he

Wt

ir his holding of land and thi

ritle ansures



Myabueze B0,

A, (Nwamife Publishers

Limited

Thid

Lawsan, Law of Property p. 8

Co. 1t 0.7

Thaal

Ibid
Thid
Section 13{1) Land {(Conversion of Titl

des) act No. 15 af

1985, Thies Courhs in Zambia nawve interor

A MR

7
.
s
3
o
M
£
—~
4
{)

wirement of

dertial coansant

a condition

precedent and have demanded Presidential consent for every

transaction dealing with land no matter haw minute and have
struck down transactions that have not complised with this
=17

Nwabuszs, .8

Thid p. 10



CHAPTER ONE

HISTORY OF URBAN SETTLEMENT

The histary of urban settlement in Zambia can be traced to

whan the Northern Rhodesia Crown and Resarve Qrder~in-~
Council was enacted dividing land inta "Crown Land’ for Europsan

weecupation and "re

erve land” for african accupation. The main

reascon for this s

gregation was to concentrate africans in one

place which was to be a reserveir far cheap labouir on Furopesn

farms and the min The  Land Qrds

S~1r=-Council

African settlements and movements. Prior to this, the Europeans’

view was that the town centres were Lo be

only thus, Africans were only allowed ta 1ive in town centres i

they were don servants for the whites. Aas A result, only

males were, initially, permitted to stay in urban areas and Gl

for short

The few that were sllowed ta

in urban

Lo the mines and the Euraorp Friausadic

Probably, one major push factor Lo the urban centres was bhe

poll and hut fax which was

introduced by the colonial authority .

2

Lt was that thousands of villa

ars wers forced tao ]

their homes and look for emplovment aut of which they @arned

pay bhae tax.

Under the Native Labour Regulations of L9283, emplavers were



far either supplying their workers with
oy o e o T " . S G — I P P " . . ¥ s S 2 £ n A [T,
sccammodation or  with money in lieu. Arising  from  Lhis,

amplovers bullt houses

for thelr african employvess in what came

ra be known as Clocations.” and T African suburbs . This was
. ) i ) 3 )

fallowed with ancother legislation in 1948 which established

ware made responsible

african Howsing Area Lacal authoritiec

far providing or paying for amcmmmmdatian,#

Tnspite the Land Orders

“in~Council restricting Africarn

Settlements ., rural africans moved Lo urban areas along the line
af rail but their "right to hold plots of land and Tive in urban

w5

were much conditioned orn their being in amployment . Tf
employment was found, the randency was to construct & femprary

dwelling on a site and later be joined by the rest of the family.

Thes

lucky enough would be housed by thelr anplovers, @3pe a1 Ly
the mines or alternatively they were given a local authority
by

house to live in.  Those who constructed temporary shelters Wwers

unauthorised and became sguatters in the sense that they settle

an the land without permission or consent from Ehe landlord.

The conbinued shart led to the

af housing in urban

continued settlemaent by african migrant labour on orivately cwned

e

Tand in the vicinity of the major towns. These temporary homes
soon became permanent and kept growing as paeople flocked in from

thae rural Aareas Ln st

arch of emplaoyment. attemots to demolish
these settlements in order to discourage fFurther unauthorised
settlement failed as the ssttlements continued to atbtract new

COME

Lusaka, in particular was plarned to be a spacious "garden

city’ for British and South african settlars. Thus Lusaks Was

astablished by colonial mining companies in bthe ea rly twentieth



Cantury . The nucleus was a siding on the railway line from
Copperbelt.  The ariginal plan for Lusaka did rot mark out Ay

Mousing ares

at all for africans, except for servants houses in

thes s

ckground of the colonials” bungalows. The plan was,

P33, and African housing areas at Kabwata

—

however, modified in
(1935) and Kamwala (1936) were built on the southern outskirts
of the town.

In 1245 Chilenje was built further south-east and in 1947,
Chinika far from the city in  a westerly direction. During the
1950s some African townships were planned by the City Council.
The largest was Matero. Special compounds were also built for the
Police, for the hospital workers and for private emplovees as
well. Private developers built housing estates for middle income
groups.  One such example 1s Lilanda, west of Matero, which was

bullt in the early 19605 08

POST INDEPENDENCE HOUSING STRATEGIES

At the time of Independernce in 1964, rural dwellers
continued to seek drboan 11 fea. "With Independence White
Expatriates lost control over africans, pass regulations  and
related laws were abolished and a large number of EUurapsans

vacated enormous areas of peri-urban land, Africans sought to

take up these lands to build for shelter and it was

gvident that there was a sharp growth of squatter settlements in

6

the large number of vacant lands which rinaed the towns.'
The achievement of Independence was not "followed by &
, . . . .. W7 .

revelutionary change in housing policies. The Colonial rental

housing policies continued to apply. Local avthorities continued

to provide rental housing. Goverrnment policy was still based on
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the premises that, squatter settlements were anly temporary and
that all low-income households were to be housed in site and
service accommodation and council housing. As a result of this,
the First National Development RPlan (FNDP), 1966~1970 placed
emphasis aon the provision by council of low-cost houses far rent.
Under this plan, Government allocated K8.4 million each vear on
low cost housing. Previously betwaen 1956 and 196%, Government
spant only Jjust over K2 million per y@ar“s - The FNDP further
provided for 30% of a1l new housing units to be in the form of
site and service plots. The site and service housing strategy
was expected to increase the number of housing units. The
increase in capital expenditure did not however result in a Four-—
fold increase in the number of low cost houses because of
corresponding rise in building costs from Kéd40 to 1,000 per
house .9 The plan did not provide for the construction of high
cost housss.

Frior to 1964, emplovers (especially Government Departments )
provided accommodation for emplovees at  sub-sconomic rent.
Largsely as a result of the requirements of the Employment Act

10
than their desire to meet the housing needs of employess. 8. 41
(1) of the Employment Act stipulates that”. ... an emplover shall
at all times and at his own expense cause every emploves in his
service to be adsguately housed.” shortly after independence,
the Government introduced subsidies for every local authority

Oa

. 1 . . .
low~cost house. Subsidy arrangemsnts continued to apply until

1972 when under the Second National Development Plan (SNDP), it
was decided to phase out rental subsidy. This was to be achieved

Ehrough the promotion of house ownership by way of the sale of

Council houses. However, Councils failed to sell many of their
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mainly due to lack of title arising from inability to

B

survey housing areas for this purpose. This was necessary
bscause in order to sell, there was need for each housing unit

to be separately surveved and demarcated.

(a) Home Ownership

The home ownership housing constituted only 5% of the total
housing stock under the Third National Development Plan (TNDPY. 11
This category of housing i available to those who can afford to
purchase or acquire a plot and thereafter construct a house of
high standard in accordance with stringent building standards.
Baecause of these arrangements, only a few well to do individuals
baelonging to the middle class income group can afford to builld
a house under home ownership. A person wishing to provide
himself with a home under this scheme may either acquire the
house from a vendor by way of purchase or gift or procesd to
build the house. The latter method involves a complicated
procedure which requires an application for a plot to the
Commissioner of Lands followed by another application for
development permission under the Town and Country Planning actl2
to the Town Planning Authority to start cong,ructian‘13Th@ house
must then be bullt in accordance with the bullding standards
reguired under the Public Health (Buillding) R&gulatiengﬂalJnd@r
these Regulations, local authority officers are empowered to

inspect the progress

af work and may compel demolition ar

+

alterations where the developer dogs not comply with relevant
.. . ' 15 . .

provision and the prescribed standards. “Home ownership outside

site and service does not receive government fiancial support.

Home  developers  rely almost entirely on  fiancial lending



12

institutions for loan finance the security of the house to be

built or purchagedﬁ15

(b) Site and Service Schemes

A Site and Service Scheme 1is where a local authority
provides demarcated land after it has been provided with basic
services such as water, sanitation, roads etc.

The primary objectives of the Site and Service housing
strategy is to provide building plots with supporting services,

The Site and Service housing strategy has among others, security

17

of tenure as an advantage. In Site and Service areas, locs

[

avthorities survey and demarcate plots known as Sites and provide

3

such as water, sanitation, roads etco.
Participants in the Site and Service schemes build their own
NoUsSes . Laocal authorities provide technical, advice and grant
limited loans for the pruchase of building materials. The
beginnings of Site and Service in Lusaka could be traced through
saveral schemes which been expgrimented with starting with
Kamyama 1n  1963. Conceiving the scheme as a “temporary
resettlement area,’ the council only provided rudimentary
services to New Kanvama. Tt was only in 1970 that the area was
formally accepted and recognised as permanent. Roads and other
community services wers then up graded. After New Kanyama, the
Mandevu ~ Marrapodl Scheme was launched to re-house squatters.
Mtendere was established in 1967 as an emergency settlement for

the residents of Chaisa. The World Bank assisted the Site and

if

Service schemes at Kamwala/Kabwata, Matero Fast, Emmasdale and

17a
Lilanda in 1975,

{The objective of the Site and Service projects was for the



13

govaernment ta prepare the ground by providing serviced plots and
granting a simple and suitable form of land tenure for this

purpose and thersby enable the people themselves to construct

A

large number of low cost houses by salf-halp &ffor§T

(c) Sguatter Up~Grading

‘Prior to the publication of the SNDP (1972-1976), squatter

settlements were considered temporary housing units. Sguatter
settlements were frowned upon and regarded as intolerable, ave-
sore and breeding ground for crime. The City Council’s P S OONSE

was  to demolish  the illegal structures and resettle  the
inhabltants elsewhere. '

After Independence, however, the new goverrment resisted,
somewhat, this attitude because sguatters represented a decisive
political force by virtue of their rumerical numbers. The SNDP
therefore recognised that whilst squatter settlements were

unplanned, they nevertheless, represented assets bath in social

and financlal terms.

The task of demolition is wasteful of investment and
resettlement is costly. In any case, sguatters do not like to
move from their neighbourhood as this breaks up the social fabric

to which they are accustomed.
. 19 . .

ARocording to Mutale, the policy of squatter up grading was
a grudging compromise between two options. Demolition, according
to him, could render many families homeless in the absence of
alternative accommodation and this could lead to unpredictable
political consequences,

s

In 1966, the government thern decided to improve some

squatter settlements and install piped wtaer in Kanyama Sguatter
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sattlemant and allocated funds for water supply in Robsrts and

20

Baulent Compounds. ITn 1968, the water supply project was

approved for Chawama in Lusaka and later extended to some

. 2 .
Copperbelt towns. 1 These projects however, have been criticised

as having been half hearted attempts, the goverrnment having

. . . 22
avoided a policy commitment to update saguatter settlements. 2

In 1972, under the SNDP, government recognised that
"although sguatter areas are unplanned, they nevertheless

23

ant assets both in social and financial terms.” Tt was

also accepted that wholesale demolition of good and bad houses

a practical solution. Sguatter upgrading was
therefore no longer a temporary expedient but an official
governmant policy?g‘Th& praject in Lusaka was partly financed by
the World Bank Loan of K26 million. The governmsnt was Lo
constitute the balance of the total project cost .25

T view of the vexing housing problem and in an attempt to

provide a suitable legal framework in which to provide secur

Iaal
(ehy

A%

housing, the Housing (statutory and Improvement Are
enacted in 19?4K26Th& act was enacted to provide for the control
and improvement of housing in the areas to which 1t applied.

-

apart  from creating land interests, 1t also orovides  for

assurance of their

sring tho:

machinery of regls

27"

500 %

CEEATCHE

% - . .
Tt must be appreciated that before the Housing (Statutory

cANLTe]

caned ITmprovemant Areas) Act Was pass the City Council
Land Record Cards to bthe tenants in the Site and Service Schemes s

evidenced litle to Land) The Cards al

The Land Recaord Cards

represented an agreement entersd into between a tenant and the

City Council. reement entitles a tenant to occupy & parcel
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af land for a minimum pericd of 10 years., with provision

for renewal if the canditicons of the adreement are not breachec .

Holders of the cards undertaks to pat rent and use Lhe premises

dwelling houses

cards, not withstanding the enactment
of the Act, are currently used as stop-~gap documents before
declaration of site and service scheme ss A Statutory Housing

28
Thiss

status of the Land Record Card was nowever

ps

sxamined by the High Court in the case of the MUNICIPAL COUNCIL

29 T

OF LUANSHYA v. DAKA. In this case Gardrner J. held that the

interest created was that of a monthly tenancy. Tt is
that the judge premised his decision on the fact that ternants

paid rent manthly. This decision has been critized by Prof. M.P,

Myunga who has argued that the test by which rent is pavable is

only applicable where there is no express provision as to the

duration of the le
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CHAPTER TWO

Tn the last Chapter we traced the history of urbanisation

4B

2

mhia and the growth of townships in L ka . In that

Chapter, it was observed that one of the nmost veasing problem ar

aff ahoots of urbanisation 18 housing shortages. It Blso

that official policy did not provide for adeguate or

et fective land tenurs stams in African urban housing are:

Cver Ehe introduction of Site and Service scheme

and squatter

upgrading did not v the problem of home cwnership as the

gquestion of extent of the intere wogulred by the participant

i the saild schemes was not The only document that

title to land was a “Land Record Card’ . Theae best the

g 1 oderne

~
ity

Rg

card provided was the record of part] the registered

owner and fails to indicate other that may lie in such

T

ship’ such as martgag
Tr this Chapter, we shall discuss the concepts of Land title

and registration and briefly review the law pertaining to land

registration viz-a-vwiz the Housing fatatutory and Improvemsant

it " However, in the case involving the University of

sambia and Mr Joe Male inspite of the fact that the Commissioner

af Lands had issued title deeds to Mr. Male in February, 1995
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e

this o

d not stop the University from claiming title to their

piece of land situate on plot number sub. H/19 of Farm 438 =&

Micdl eway K&bulonqaﬁz This is because one can only be sure 1f
Yo b= >

the person claiming its

oriership 1 capable of tracing

Mis title back tao the earl

time wheaern the land first came into
SOome ane’ s ownerstiip . However, what is of greater corncern to the

transferee or purchaser of land is the nesd to connect the

ar o wvandor to the original title and to discover any

incumbrances that may have besen created in
the Land in favaur of others.Y & good title nesds to be fras from

incumbrances (such as leas

rent charges, martgages, sasemants,

restrictive covenants) ., Fowton Simpson b notss  that land
transactions are distinctly different from those affecting

movable prapsirty.

an item of property cannot be moved. .. Nor
umea that the persorn in occupation of ]xnd
its owner, for freguently he is not:; he may be a lass
aor merely a sqguatter, or s&ven a bLrespa ar., Ir amy
CARBE ..o the ownership of land is itself peculiar bscauss
vy Often it is not the simple stralght forward matter of
a single individual person having complete ownership. In
fact, =0 many and =0 varied are the interests in land- so
many different sorts of stick in the bundle 5 that there
can be, wifhmut any intention to defraud, guite gsnuine
mJunnthandt g or dgnorance of what the true position

1-??\' "

Simpson records that in the days when communitises were small
and close-~knit, and pegople knew thelr nelghbours and all about
their affairs, an oral declaration and the handing over of a tuirf

or twig were sufficient evidencse of the transfer of land. Some

such symbolic act performed in the presence of witnesses upon the

land itzelf was adeguate to safeguard not only the purchaser but

also any third party who might have an intersest in the l&nd“6

He rotes however, that as zoclety became more compl

<, wWriting

ook the place of public ceremarny and mere oral enguiry in the
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stiration of

artaills the maintenance of & public

@ in which documents affecting

principle 1 that registered

priority over unregistered deeds or

Urder common law, registration does not affect the

P

ce of any deed bubt mersly determi

s priovity by

reference to the date of its registration and not the date of its

- A,
awecution. It

main defect is that a deed dogs not in 1bse

orove title, it a record of an tranzaction¥

Moy matter how waell 1t is raegister will nobt show

matters which affect & title but are neot the sublect of a

1o remady the defects of registration of deeds, a systemn ot

ation of title was introduced into England

far back

Registration of title aysten designed to simplify

the transfer of land.) Tt accomplished this, firstly by providing

far  the registration of title to land in & register, and

sondly ., by compelling all transfer la to be by way

of a change of entry in the

Ed

"cumbiaus method of r‘r’d s
rmaﬁrding thie h13‘
Al snans with.
Menee ful b s bate gumraﬁ
authoritative record,
rights to cle
Lime i
Limitsz

anvevancing based on deeds
th@ ownership of th 1mﬂd
a title, once EANS :
"ooregister of
in a public of f L(*<1¥
A units of land ;
some particular person or
if oany, to which thess

\O

ucwiy .
A gl s ars su k) O

i at all times the final asuthority and the

state sccepts responsibility for the valldity of transactions,

which are Facted by making an entry in the

oand anly

by this means. The aobjesctive of reag cration of title is as
] =

defined by the Judicial Committes of the Privy Council in GIBBS

11
V. MESSER" tr save sons dealing with registered

Tand From bhe trouble and expernse of going behind the
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Regizter, in order to investigs
auvthor’™s title and to satisfy 56 ]
That end is accomplished by orovic

ourch < bonaftide and for wvalus

oropriator, and enters i o of transfer
the register, snall acqguire an Inds
not withstanding the infjrmlty of his author

rf“?ﬁry af
o f lts validit
Ehat anvong who

fram a Ml”fw g

involved the name of a registered owner having

bearn remnoy e in  favour of a filictitious and non-ax et

transferes

sult of a forged transfer, & mortgage

purporting  to  have  besn  executed by such transferee was

subsaguently put upon the register by bonafide mortgage and the

petrator of the Traud, Tt was held that the plaintiff's name

must be restored to the register. Fdrther, that the mortgage

valid and did not o in favour of the caonstitute an

incumbrance of the plaintiff’'s title.

The arce af this 1= that the Transfer of Land Statutel3

W1

protects bhose

title bonafide and for

value from a registersed owner. moocordingly  they nesd not

igate the title of such owne

r, For they are not affected
by dts infirmities. Mowaver, they must ascerbaln his sxistsnce

and identity, the auvthority of any agent to act on his behalf and

bhae validity of the deec

under which they claim. I the cass

WILLIAMS AND GLNY’S BANK V. BOLAND Lard Wilbesrforce sxplained

that subject to overriding inter

of registration of title that & purcha

act upon the information shown on the register and nothing else.

T othsr  wao 5 the reglstar iteelf raecording  all the

trapsactions is proof snough and registration of title provid

conclusive evidence behind which an intending purchaser ne

go in notifying himself

i of any glven

gysten registration iz & guaranteg as to the



ancuracy of the ¢

imtration of title to land

three

First, that the titlse of every land owngr 1S

thoroughly investil

ad once and for all and placed on the public

of which will give an intending purchasar

ary information about any previol with

dealings

reference bto the plece of land in gquestion. Secondly, that the

tar of a land cwner’s title

claims by others and is ind
af o oall transactions relating to  Uhat land. Thirdly, bthat

irnstrumnants ars e

ot mesealy documanits  axecutad

to the contract but by

e Lo the land

point  to note that when tLhe

™

oropriator of ths ¢
¥ i

intratiaon wvashs  bhs

i ki,

starad conveyvancing, the

1a ewnership of bhe

astate by giving ths purcha

ils of the documsnts and

!

o evantually to

Frave Dass

tate From ownar a

the vendor himself and this cannot guarantes that the vendor owns

aocording ta Siv Charles Fortescue - O Jakﬂalﬁ‘15 in order

to obtain the

the

A Shoul o

aim at combining bthae festuy

simplicity &

CUracy

expedition, ohaapns:

circecumstances.

Sacurity rnot only refer

o b that of the purchs bt the man whao

Tends him monay on the

land and also the security

af the man

ir o the land but who is in posssssiaon

security 1s bournd up with proof of title

the documentary proofs of title is of
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=
o

“amount  Importance, Simplicity and accuracy are crucial

@lements of any %yﬁt@mw1 & osvshem which 18 cost

[

1ng and

i
%

oxpadltious produces efficiency as the whole system 1w

sultable to clircumstances into which 1t 1s introduc

Drior to the introduction of modern systems of land recor

rights in land in the traditional Zambian socisti

rights without

ther societies held and exchanged the

of sty written documeants or reference to a public

wthori by, The only record avallable was the "public mamory”

wWhich aro the ceremony, the ritual and the publicity of

D
Exale| x'] 8

With the advent of colonial ruls, Zambi dbed many of

it poli to land ternure and registration from

3

Frngland. The procsss or registration of rights and interests in

land in the Northern Bhoo howsver, anly 1899

Ordsr—in-Council wWas pas s 19

mwhiesr  bhes
The Lands and deeds Registry Proclamation of 1910, 20 ip ~alia

orovided that

offics
tho

"Thare shall
(hereinafter ;
registration or convevancs of  Land
and of % : ges or charging land, for the payment
of monsy ar ?ulf?lmwft contractusl obligations and of other
0 arnd instruments reguired or permitted by ,his L oany
other proclamation or by any law to be registered.” 20a

wvooof  Desds
" for the

What constitut registration is provided for in the

Proclamation and section 1& of the Lands and Daeacds Re

as follows:
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copy of the
scumant File’

as a tirue

Tthe  Land

jistration shall
ment for registrs
Such a copy ba be duly

: try 1n &
s Following
of the t

Oy At AT &

ure of the documesnts

legislative provisions provided the basis of the

~egulating registration in Zambia. The main

the dnstitution for regls

the Lands  and

aistry and the procedurse itself are ths L 5 e

22

istry Act ard the Land {(Conwve

In 1974, the Housing (Statutory and

was enacted to provide for the control  and

Goart from creating

fousing In cerbsin arg

coverad by the act, it alsa proavic for machinery to

Jrance of  their

thesse rights as  an

under Section 11 that

orovides

every Council mwhe
o Tmoroveameanth

Lhe

The ot FTurbther provi

pacotive  counclils

arwt constitute

atutary housing and Lmprovemsnt

.

baurdarid One dmportant feature is that the act

from applying to any piece or parcel of

w L e

larnd to which 1t applias.

are: -

p—

1. The Lands and



26

2. The Lard

4 The Town and Country Planning act (Cap 475)

(Cap. &adn

NW26 Ehe Mind

make &

shtatubary o f Tand within e

Jurisdiction of a Council to be a Statutary

ame Ge 126 by

Lrecfes

laind within the Juri of & Council ta be  ar

b dmport in this distinction is that in bhe

the

Statutory Housing

LI M

Survevor Ganseal .

With The R strar of Lands and

In addition the plarn should indicate the area and

dimensicans ar each

a s

rumber . Tr the o ary Tmprovemeant &r

bhe plan nesds only

Lo be

deposited with the Surveyar- neral o and the Reglistrar of

s dmportant to note that for an Tmerovemsi

araugh ta

29 This

LAl umbe

Cournc

arowth

o detsrmineg  the dimensions  of ATy

of land with a serial number identification.

ES]
by
ki)
tg
2
A
=

fave  had an hag

trand  Lmoroser

groawti, Tz arny planming hence their

growth wers unregulated, have . in common parlance,

baan  rafarrad to FaYsd “shanty campounos The
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cuciees af this 1o bhat 1T

G ol

af the plan

rable  intg

copect of & olot of 1Tand.

W) Act, 30 ihis o

—_—

stutory and Tmorovye

lusive diagram o Sibing the partiocular

bhe La

13 thg Of

ar plob of Tand

ing o

i Lo
1 FrumkE T an

P T

ta za(4)
el abtlng
sueh MAanres

registirable

Vet

this provision, an

without any refaerance to the 1w mainly

1r Aan At

Aue to bhe practical chi T

1m unragula ard follows N pattern.

sty QctB“iﬂma O

s Wi bh the Larndg and

vl Tmprovement

g (Statutory a

ot ration under e Mo

Trulloand

clacument

et 35 are Lo rander an U e

that lany  documents

vedad, Section 16 of the aoet stipulat

which is reguired Lo be registered undar bhe srovisions of this
¥

Mot and | under the provisions af this

aet and s nobo S0 e ahall be Al and wotd, " Thes

Caull and woid? was

interpratation af the wo
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L bl or of SUNDI V. RAVALIA 36 A% m

wriang that the doocunents

ro legal effect whatsoewver. Mowewveir, bthe proviso to

W i

that bthe &

o doss not apecly Lo oa

af any document reguired to but not

[ .
s at

of  an  unrs

with the

Hausing Act also prowvic far priority of documents at the time

o

ument . Saction 14

af registration and not execution of the d

(1Y af the Housing {(Statutory and  Impeowemant  Ar

L

-

sy provided.,  any
taraed under
11 bae registe

mtadvkar t e

e a1 Cxcemt
documsnt re
ot shall be 1n the
in the order of
purposa.,
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Tuly, 1993, UNZA.

1a . See Articles 16 and 17 of the 1899 NER Orders in Council

20 Proclamation Na. 57 of 1970 pa

SOA

stry now transferred to Lusakas under section 3 of the

Lands arndg De

Registry act, Cap. 287
21 Para. 18 of Proclamation No. 57 of 1910 and Section 16 af

the Lands and Deeds Registry Act, Cap 287.

27 Section 4(1) (ii)
8. Section 4(2) (f)
29, Section 37 (1)(ii) and Section 37(2)(F)

4

30, Cap. 441

Section 13 of the Housing (Statutory and Improvement Areas)

act Cap. 441

3. 5. 329 (4)

E7. See marginal notes for clarification.
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The preceding Chapter discussaed the concepts of land title
and registration. It later briefly reviewed the law pertaining

to land registration under the Housing {(Statutory and Improvemeant
p

Inthis chapter, the paper traces the history of acguisition
and allocation of urban land with special reference to that land

uncer the Housing (Statutory and

concludes with an over view of Ehe establishment of the Lusaka
city Council Fagistry.

Before 1930, a1l alienation of land in urban areas were mads
under froehold., From 1930 ne further alienation of freshold land
in urban areas were made excapt in municipalities and townships
along the line of rail up to Broken Hill (Kabwe) and Fart Jameson

Ay, Irn all other townships, plots were alienated in

=l d Qﬁly,1

The Eccles Land Tenure Committes was later appointed in 1943
and as a result of its recommendations, as from 1lst January
1945, the policy of land alignation in leasehold for periods of
9 years was extended to include all townships. I 1950, a

-

select Committee of the Legislative Council was appointed to

inguire into the advisability of reverting to the system of

freshold tenure. The Committes, however .  recommended the

conversion of leasehold title into freehold title in respect of

agricultural land only arnd no recaommendation was made with regard
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to urban land.

Another committes on the Tenure of Urban Land in Northern
Phodesia under the Chairmanship of H.M. Williams was appointed
in 1957,

"

To examine present policy and system of land tenure
in urban and i-urban areas and, having particular e .
to the need for ercouraging capital investment and othep
development, to make recommendation on the NECESS T

or desirability of, effecting revisions or charg

S

'IE¥ for,

The Cammittes recommendesd that government should adopt a

[y

policy of freshold tenure in urban areas axcept in african
townships and African housing areas in Furopean Municipalitiss
and townships and that a)l1 unalienated land in municipal areas
should be granted in freehold to municipal councils which would

then alienate such land on the basis of an initial pericd of

leasehold with an option to convert to freehold on completion of

mirnimum development requirements . 2(a) These recommendations

resulted into the enactment of the Crown

ants Ordinance, 1982

Under this Ordinance. leases for 99 YEArS wWere convertible t

a

frechold upon completion of the reguisite minimum developmerits,
compliance with all the conditions in the lease and paymaent of
the appropriate charges.

Urban land tenurs under the colonial system therefore
allowed home-ownership only in the low-density areas excluding

high~density v

H

"

sidential areas, In the african housing areas

ne  individual alienation were

Similarly, in the
unauthorised settlements, a small rert was often paid for the use
of the land, but the land was never Towned’ by the ceccupants,
As a result the majority of africans did not come into contact
with the buying and selling of land in urban areas.

. 4
Under the Crown Grants ordinancs. state Grants act already



33

to above, land could be leased to local avthorities,
normally for up ta 99 years and certificates of ritle issusd LO

lacal authorities. Local authorities in turn sub-divided t e

Tand and afte

-

- servicing it could sub-let it to tenants of their
awn choice, for the same period less the last thres days. The

head-lease systen Wwas howsver, abolishaed and replaced by a system

af direct leases with affect from 10th November, 1972.

Under this system, the prospective whather an individual or
inetitution, local authorities had to apply tao the

commissionar of Lands who, on nehalf of the Prasident,

plots. In so far as 1acal authorities were

concerned, the procedure ran as follows:~



3L

authaority had
DErMLss
the state through

Commissioner of

s to develop an arsa
within its boundaries in
accordance with its
Zoning schemes

The Local

to abtain
from

o

Once autharity had besen
abtainsd, the local
authority, in
conjunction with the
Commissioner for Town
and Country Planning,
prepared the necessary
layouts in respect of
the land, which was
unalienated at that

stage;

Land was then serviced
by the local authority,
ALt that stage the plot
premium or developmsant
charge would also be
fixed in accordance with
a formula circulated by
gavernmeaent

The local autharity
would notify the
Commissioner of Lands of
the existence of those
serviced plots, the
numbers, street names,
plot sizes etc,

The Commissioner of
Lands would then arrange
public notices in the
Government atte and
in the National Press,
Inviting potential
develaopers to apply for
the plots;

After the closing date
for the receipt of the
applications, the
Commiszssioner of Lands
forwarded all duplicate
copies of the
applications to the
local authority
concernaed, which was
asked to make
recommendations aon the
sultable applicants,
giving reasons for its
saglaection of the
recommended applicants
in writing

On receipt of the
recommsndations,
Cammissioner af
salt with a panel of
Senior Civil Servants
drawn from Ministries
Lands and Agriculture
and Local Government
Howsing for final
allocation of the
Thaereafter the
Commissiconer of
mads formal
offers of
to the sue
applicants
of the offers to the
local autharity
concearnad

the
Lands

af

A
Plots.
Lamals

Wil ten
Aired

with copies

The applicant, having
accepted the offer and
having paid the
devaelopment charges and
other expanses, wWas
finally given a lease
the plot ai
certific :
lssued in his
:toof his
individual  plot. The
applicant could then
commence construction on
the plot.

title was
favour in

o~
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Special 1nstructions were ued laving down the

for reserving land for government’s use as well &g
that reguired for a local authority’s various statutory or
ancillary purposes.,  The local suthority however, pald s nominal
charge as consideration.

As a result of land speculation and rising costs., bthe Land

(C on of Title

A E TS

passad in 197% because of the

balief that land must remain the property of the State and Gl

no  individual should be allowsd to own land in perpetuity.

Aodressing the Sth National Council of UNIP on 30th June., 1975

President Kaunda gave an example of a8 convevance dated 3rd adpril,
1975, One Georgas Lonis Lipschild of Lusaka sold to a Company
krnown as Solar Investments (Zambia) Limited, with registered
office at Sackville House,

Akapelwa Street, Livingstona, the following properties which
are opposite the Lusaka City Council Library namely:-

1. 3/ 1 of /DA of plot No. 29, Size 0.0405. Hectare

{(0.100 of an acra).

of S/Da of S/D0 No. 29 Size

= . The remaining
0.0716 Hectare (0,177 of an acre):

3. The remaining extent of plot No. 29, Size 0.0927
Hectare (0.229 of an acre)

These three plots each less than a quarter of an acre cost

Solar Investments (Zambila) Limited XK150,000 made between Solar

Trnvestments (Zambia) Ltd, and the Development Bank, the third

~F

plot i.e. the remaining extent of plot No. 29, size 0.0927 (0.229
of an acre) was sold for a sum of K100,000 yvet Solar Invaestmants
{Zambia Limited bought three plots for K150,000 one of which had

a bullding standing on it an antigue shop. This incensed the
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President and called 1t day light robbeary.

~

The Land (Conversion of Titles) Act introduced a statutary

)

chold system in Zambi:

j

The Stz

syvstem are as follows:

fa) all land beslongs to the state and is vested a

wsalutaely in

Lhe Pre

sicdent and shall be held by him in perpetulty for

and on behalf of the psopls of Zambia . ?

"The wards of Section 4 make 1t clear that the President 1

s btrustee of the land, with all the ongsrous dubties and

8

obligations &

saciated with the concept of trust.

T
e
&
o

Titl ﬁct9did noat only do amay

The land (Conve

with freahold titles

but alzo replaced them with statutory
leaseholds far a berm ot Qe hundred YVERTS

. ; e 10
ranewable, caommancing from lst July, 1275,

(o) The inter of bullding developers and land users are

restricted to a leasehold inte

by opsration of
law  and  subjscth to statutoary tearns, comditions  and

11

covenants,

(1Y Bare land psars

e

Lo attract any commercial wvalue.

or trusts could only opsrate against the

char (SRR

unexhausted improvements on bthe land.12

(&)  No paerson can subdi gn, sublet
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SFAT ADTY MAENnner W hats

@VEr  anocumber o

v

part with the posse

ston of his land or any part thereof or

interest therein without ths prior con

i owriting of

Qiﬁ@nt“13 The Pres

daert may In granting his consent
tmposa such terms and conditions as he may think Tit, and
such terms and conditions are binding on all persons and

are ot to b

stioned A any court or tribunal. Thiss

Presi

dent may, in granting his consent, fix the maximum
amount that may be received, recoversd or secursed.

In fixing the amount in any of the circumstances lald down

Section 13 of the éct, mo regard is had to the valus of the
lard apart from unexhausted improvemsnts thereon.
The Prasident’s powsr to approve all transactions in land

Fave been delegated to the Commi

ner of Lands., The Caurts
Fave interpreted the restruction of sub-division and alienation
vary raestrictively in such a way as bo demand state consent far

avaery btransaction, no matter how minor and to strike down every

wotion which does not comply with Section 13

In MUTWALE V. PROFESSIONAL SERVICES LIMITED14 e

appellant took posse

sion of a flat which the respondent
company haeld as btenants  from s superior landlord  from
Decembear, 1978 until she vacated 1t in January, 1281. N
rant was ever paid. Noo consent from the state fTor the

sublatting wsa

obtained, The agquestion of the lack of
consaent to bthe subletting was argued before the learned

trial Judge, who held that, as the Land (Conversion of

Titles) Act, 1975 did not stats that any dealings in land
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made without the Presidents” consent would be wvold and

unagnforceable, he was unable to adgrse that the sagroement

i

was void ab initio.

In an appeal against the Jjudament of the MHigh Court

awarding the respondent ¥K5,000 in respect of arrears of

rent for the flat, it was argued For the appellant, inter
alia, that the legislation was intendsd to prohibit the

exploitation of tenants by reguiring that a1l tenancy

must  have Pre consent  and that., a

contract without consent amounted to a contract to commit
an illegal sct and was therefore unenforceable.

Gardiner J.5%: delivering the Judgement of the Suprems
Court, found that as the purported subletting by the

sondent  was  without prior Presidential  consent

reguired by $.13(1) of the Land (Conversion of Titles) Act,

ol

197% the whole of the contract, including the provision for

payment of  rent, unenforceable. (C.F.  Krige v,

Christian Council of Zambia (1975) 7 R

Tt may be argued that a well managed leasshold system should

proavide developers and investors with a high o

we of security

and  certainty far making  theilr building dsvelopmant  and

stment decisions. Tt is also argued that the separation of

awnershinp of unexhausted imoprovements from the ownsrship of the

underlying land has an obvious advantage in that 1t maximis

incaentiv far private astment in bulldings and

wWhils giving the s

subjaect to

Lo increments attributable to




payment for walu improvements . However, Mbaald

with this view, In his wview abolition of the sale of

land for valus has meant that “bare’ land can no

b used collsteral for loans oy mar

The

orospective developer has to meet the costs of land survey

s

tra

ciarn and from his awn

s Ca

dhraw down o mort AT This iz s

the laether

of offer of & plot from the Commizsiconer of Lands reguires that

cvLiece charge  and other incidentals must bs pald to the

ralevant council within acceptance

bafore the

& man e

Naverthelass, the shift  bowas

i bat a new land tenure

rational housing policy

Councll housing ai

to itndividusl oocoupld

(Y Site

e Ly

sl

1 othe land was

| S
W e

cwned by the

wWas o provision for oany Tform of alisnation to

Jpiar

I consequaencs of the above Factor:

bhe Housing (Statubtary

arpd Tmprovemeant

arnacted 1n 1974 to provide for the

contral s

of  housing in certain  areas
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particular, the letting or transfer of land and bulldings in

Srtes and Sarwvic

%o hamnas

boath of which may

Statutory Housing and  land

Lher sebtlensnts which may bes o

as Tmprc

abion of Statutory Hous

@A

fostatutory hows

1% asite sarvic aene which has

bean fully develaoped as planned by the Council or a Councid

FiCils irg g e previously developed with a view of ranting out

its properti

to members of the public and public Qirgar

N

Under Section 4017 of the Act the Minister . may oy Statutary

declare any arsa of land within the Jurisdiction of

Council to be & Statutory Mousing fArea and may at any  bime

)

declare that the whole or part of the land COMErise

bt be wart of &

Statutory Nousing Grea.

There are two pr

arabions.

L. The ares must be awned in fes

Giroin leas

from ths state. T il af the  Lang

act conveaerting Folds  and

chiolds for periods in exc

ot 100 vears into

statutory 1 af 100

ars the local authority must

of 100 yvears,

audbthority msible  must prepare

P}
ay

catutory housing a

The plan should indics

name and description of the area,

anc  dimen

o plece or parcel of  land

ral numbear. The plan should first

be approved by the Surveyor- neral (who retains one
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A Improvement  Area  1s a2 sebttlement which

Lvahuzd without the initial approval of the local authority

[Council). Howewer,

g Council may decide later to improve the
Tiving conditiaons in that settlement and grant land rights to the
irnhabltants.

Under Section 37(1) the Mini

. omay by statutory order

ary araa of land within the jurisdiction of a Council to

an Imoravemeant G

arnd may at anytime that

the whole or part of the land comprisad

shall cease to be part of an Improvement Gy

Me with  the Statutaory Housing there are  ftwo

WW“1*11 bt bhas

At Lo

s, unlike  the

Statutory Housing &r in the ¢

of an Improvement Araa, the

s_)

plarn nae anly Lo

osited with ths Surveyor rwaral and the

taetrar of Lands and Deaeu

It is imperative to note that fTor

an Improvemsnt Grea, 1t 1s @ncough to identify the location of

Fmioe This oifference

by the fact that whereas Statutory MHousing

of the Counctl and consedquaently have had

the bansfit of planned and organised growhhn,

an haphags

~of and spontansous growth,

Ay planning

1t owould be practically

insist on dime requilring precision.
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Since the coming into effsct

Tmprovemant Arsas) act in 1275 the following areas

declared sither Statutory Housing @reas ar Toprovemnsint  Oreas

the act in the Lusaks Clity Council ares

fr. SITE AND SERVICES ARLEA baTt OF Do

KABANANA I1/10/80

CHM WM WES

0L/ 05/
MATERD FAST 01/04/85

VoMW alL S e aT A O1/10/80
EMMasDel s SITE 1 alr/10/79
KAUNDA SQUARE T QL/C7 /8%

KAUNDS SQUARE TT Ql/07 /8%

= COUNCTL FESTATES DATE OF DECLARATION

CHILENTE SOUTH Q1L/0Z/77

LTBals STAGE T oL/Lo/82

oy

EN KAalUNDS Q1/08/78

CMMASDELE BANK HOUSESD QOL/0&/88

GEQRGE GlL/oL/76
CHAW MO 0L/06/75%

CHATSA 01/01/79

Vel TNGAL TNGA Gl /04 /8




MTENDERE

CHIPATA OL/O6 /90

(Sauree: L. Lo, DEEDS REG

am of Lusalks

e I G

CHIBOLY &

JOHN LEIGH
MIGTST
KA AMEA

K%

MANDEY L/ MARAPO0T

G ENT

Above shate ooaraas

s A A

declared undaer the act are ths i1l remain by and

21 settlaments . 16 The

i their prosimity

Corsd

o the City Centra haneg

e A Futurs expansion of the City Centre, the industrial
& Mousing s Legalizing them will

a hurdle in the bown olanning prod 5ogansral ly

e 17

VEY G

FECagn L s

uriby of

am Lo have

at any time. However, in Kanyvama and Marapodi, they

mition in the sense that although they are

same form of e

rtially Ao unadthnorised are tenants are allao plots

and Land Recaord Cards are issued for a psriod of

by the Council

Catus 1w anle

10 vears., The reason for this favoured ¢

o~

are & bit Tarther off From the Clity unlike, say Chibolya




Ll

& Land Record Card gives some kind aof tenurial

protection in that a Council may not Jjust wake up one morning and
18

thirow out the tenants The La

QL“” Sme

«fit in that in exceptional o

it ocould be usad

collateral by some liberal lending institutions.

o could be  observed  from  bthe  above

e s bt

TSHCUSS L on, tres
principal obijective of the ﬁct19 is to give local authorities the

prower  to o reguls

ana 1k

Low  incomse settlenents by

providing title of ownership to the piesces of land in the

D)

e

Larsd undar the &t

The low-1l1rncomns s attlamant

armaiked Tor declarabtion will

only be considered legal after the Council has

cquired title

from the State, and the

by the Minister. The

pisition of Title and Declaration of arsa forms

olishmaent of thse Counc

The Lusaka City Council De

of the Council.

i 1980 with a wview of that

fhe et

mainly with conveyvancing in

atutory  Housing &

STNEIER

Thss [

A AT tablishment of te

Currently it ois mannmed by & personnel out of which anly two are

Tes

jally qualified. All the work of

per formsd

marnual ly ¢ not computeri

records are to

e Found tes

v andg loss

of documents is not unlikely. at the

Lime of a wizit to the

., there were complaints of
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shartags of stabionsry and Filing cabinats and participants

iling to receal

of the time 1t

bo rebrieve records.,

Similarly A department crucial 1n ntation

af the act was oripopled by shorta

MW,

cogulpmeant, brams

wwtoebto, A pathetico example that whereas ©he

approved established for the Council’s Land Survey Department is

23, bthere we

crily B oout of which there was only one gual i fiaed

retiroment at the ernd of the

surveyar and

COURCIL CERTIFICATES OF TITLE AND OCCUPANCY

LICENCES

Tenants Ln

stutory Housing Arc wath Council

bhe

e renawed 1T the conditio

are absorved, Oooupants of land in Imorovaemeant

anted Occupancy Lice of 30

tao Sectioan

Wil lex b

i bhat, while the Couno

ity of tanurse walld faor

the occupancy Lic¢

any benancy but anly permission Lo

particular par Tem

bl Coasrmell 1

CHO LA T mee b

SEN

-

siwd loarn e

charges sayineEn s Are up Lo date. T

Courmedd

Wi Ll




adopted by Lhe Council i

paving up the ar

f

e Collaction Unit

to the Deeds

docunents arae

it ocam o the

Sina b oot bhe Mavor and the Tawn ol
< y

change of owne

COin

cdescam

wWalbing Tar

Qe

L

usually busy and files tend to pile

spirit of Lf

cue g bo bhe Regisbiw

s o politbi

interfaran ce i bhe o At L

Councillar felt certain

P

s woulal b withhold the file for owver

to plots

morities

Ele mur oo
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CHAPTER THREE: END HOTES

MG, Report of bthe Commit b

o bk e e o f U

it

VL Governmeaent Printer, 1975)

~y

cbac KD Humanism in

A T — vy ed -~
S0 kaunda, K.D

Mabional Coumncil Mul g

Land (Camvead

Mo, Mbao, Ph.D

) oAact, 1975,

gulations, 1975

D4 Housing (4

atutory and Imorovamsant

Interview with  Mr.  Phiri, Counei L

LT e Y

treatment of sub)

i and Imora
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Sl a5 4 and 37

s bo put ouo

ion of Me, Phivil, council ad
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CHAPTER FOUR

Tmoroweamant  Ar

rure An site and

sguathaer settlements, butb

of Larmd law for

A simpli i

Timgs i land cove

1w to make

arc bolme s san hut at bthe sans

e Fits

Fhe some of constraints faced In tries

some DroEpects

[ f

Lan

couneil has

Witk the in o omind,  the L

~ing for

stry with a view of o

@l thar Housing Are

Tmprovemant Are

Menwooas ey, Uy % reveals bhat the Deed

urdes gl ber handle  tho

A Cisfactory mani

of  surveyvors and  survey

eouipment,  most to be declared statutory

Meusing or dmprovement  areas, such as Chibolyva., John Leigh,

o)
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Misisi, FKanvama, mandevo/Marapodi. Chainda and bauleni =till

remaln undecla

It 1

submitted that ons of the policy objectives behind the

enactment of the Act 2 was to provide for security of  tenure

bo low-income groups stayving in areass that were hithesrto 111

ar unplanned settlements. Hence, 1t is against the spirit

Aot that people in the above stated areas continue to be
¥ T

the right

ire title to the pileces of land they occupy

inspite of the ax apnce of the law conferring such rights. Tt

{s in this light that it is qat both bthe De

and the Survey Section of the Lu

by providing  snough profe
eoful pment . Tt is

ralisaed to bhe

o B

£ Lo ey e e
Lo ;\.:i

ted that a Councill

T the preceding

Title confers full title and =

curity of tenure

Mewess e, a1t the oooupanoy

by the Counci aceupants af

o accupy bthat

particular parcel of land for 30 s and did not confaer any

@l f.

Fiahts in the land i
Ane of the polioy objsctives behind the Act was to confer

surity of ternure an participants in are declared sither az

statutory Mousing areas or improvemaent o a5 bo stimulate

investments in housing. Title to land arr important

privat
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consideration wher land is offered as security for credit.

Trontcally, a Council Certificate of Title has genaral ly

been accapted as enough and a "Council

security for coll:s

i ficate of Title has never

TEr commearotal

Lhe Zambia National Far instan

fivel(as) mart were registered on Council

teates of Titles and twenty one (21) further Charges ware

in the same period bringing the total af mor

of & Counclil Certificate of Title

4

approved o the bhasis

(88) im 1994 alone.

J

of cccupancy licences sition in terms af

. bhe pao

15 somewhat similar to certificates of titles. In

same period of 1994, forty four (44) mortgages and four bes

{(14) further char e o the strength of the

acoupancy licence. D

With regarad Lo the Zambia Naticrnal Building Society

howaver, the position ie different. INRS has of late chiangad 1ts

policy., Previously, an ocoupancy Licoence

status as a Certificate of Title but

M S&en 3% an

e

R

Inm the words of

ant Mortgs

at INBD, A Minis

mvaernmaent may at any time order

lmmalition of hous in those areas and besides. there

no guarantee of renewal of an occupancy licence upon its expiry

The ather e

for reluctancy of lending institutions is that

i areas such as Chawama which was declared an Tmprovement Ares

riod of 30 vears is running "clc Participants

from the mortgage facility unless their

A A 6

are that the Land (Canversion of Titl




P w2 ]
RN . R U A Al b

Pousling o

the pilotur &t
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HOUSING ESTATES HOUSING UNITS SOLD
CHILENJE 741
CHELSTON 6
LIBALA STAGE 17T 3
LIBALA STAGE TT7 i
LIBALA STAGE TV A 1
LIBALA STAGE IV B 1
KABWATA 4

OMRALA . 1

TOTAL 759
some: of the reasons advanced oy the Housing Department of
bhe Lusaka City Council, for this kind of scenarico are that of
lack of clear cut government policies with regard to the sale af
Council houses and the fact that houses are offered to sitting
tenants who  may not have immediate plans or means to purchase
Lhe houses . As such these houses remain on rental as they could

not be offered to the public while cccupied by sitting tenants.

Legislative Hicoups

Ore other significant aspect which the At was envisaged to
solve was the problem of appropriate legislation. Section 48 aof
the Act removes the application of the following fcts from the
areas declared statutory housing or improvement areas. 10

1. The Lands and Deeds Reglistry Act (Cap 287)

83

The Land Survey Act (Cap. 293)
3. The Rent act (Cap. 438)

4. The Town and Country Planning Act (Cap. 475)
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5 The Stamp Duty act (Cap. &64)
although the Act excludes the application of the Town and
Country Planning Act and some how replaces the Public HMealth Act
3uilding Regulations by simpler procedures, the gquestions of
planning have not been done away with complstely. For example,

we observed that one of the conditionaliti befare an aresa 1%

declared a statutory housing area or improvement area is that it

must have a "Statutory Housing Area Plan" MM and an "Improvement
Grea Plan. respectively, showing particulars or details of
the area.

Tt was also observed that one of the reasons for not having

such as Chibolya, Jon Laiah, Misisi, Kanyama,

Mandevu/Marapodi, Chainda, Bauleani not  declared is  btheilr

could not be s

proximity to the City Centre. Some of the

Adaclared under the Act because the survey diagrams hawve not besn

prepared, apparently due to lack of surveyors. 11 an all, even
13

though the Lands and Desds Registry Act and the Stamp Duty Act

have been made inapplicable to Statutory Housing and Improvemsasnt

their provisions have only been transmuted into  ths

act 12

(Statutory and Improvemant AR TS and

administrative procedures adopted by the City Council. For

xample, there is gquite an elaborate procedure far gbtaining the

Council T

—

“tificate of Title or ocoupancy licernce with the Mayor
haing the final signatory at the apex anly in this regard
replacing the President. Again, befors the Council issues &

Cartificate of Title or occupancy licence, the participants have

OCC. 00 and K4,000 respsctively.

—
-
(.
c

s

<
X
§ _n

In conclusion, it is worthy to note that the aim of the

Housing (Statutory and Improvement Areas Y oact was to simplify the
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acguisition of title and registration and was a noble search for
simpler and cheaper ways of providing sasy access of the poor to

tand. It envisaged a situation where complicated

convevancing was not reguired. A situation where a partici

cauld more or 1 Just walk into the Council Qffices and in no

time walk out with a Certificate of title or an acao sy licence

or change of ownership, as the case may be,
Howewer, 1t is submithbed that the objects of the act have

not bsen whally achiewved. thig 1% because in terms of time

spaent, from the tims an is ddentified as eligible far

declaration as either a statutory housing area or an improvemant

wea, to the time of issus of title the procedure is long and

CUMDE " SOme . Tt involves @&x Dé@Ermses

both by the Councill in the
preaparation of diagrams plans az well as participants in that the
certificates and occupancy licences are not free. Considering
that the act is targeted at low income groups, the procedures and

the language in which the documents are framed still remain

technical snough to reguire the srvices of a more articulate
mird. There is evidently a number of people in the affected

araas who are not aware of the services, benefits and even where

to go for ; istance.

Tt is also svident from our discussion that while the Act
was trying to redress a situation where a number of people still
remained without secure title by providing them with registrable
title, there ssems to be discrimination against the areas not
declared which still remain vulnerable to the rudiments and
inconveniences of other Acts such as the Land Survey Act and the

Town and country Planning Act not meant to apply to statutory and

improvement areas.
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CHAPTER FOUR: END NOTES

Cap. 441

The Housing (Statutmry arc Improvement Aress) Aot Caw.

Mr. Phiri, Council Advocate, Lusaka City Council
Source, Desds Registry, 30th May, 1995
Ihid

Cap. 289

441

Interview with the Assistant Mortgages Manager, Zambia

National Building Society, Society House on 14th August

1995

Cap. 441

Lusaka City Council, Department of housing and Social

Services

Cap. 441 Schedule
8. 4 (2) Cap 441
5. 37 (2) Cap. 441
Cap. 287

Cap. 664

Cap. 441

ITbhid
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