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DEDICATION

TO PRESIDENT. KAUNDA of the Republic of Zambia in appréciation

and recognition of his firm stand to wipe out corruption and opulence

in Zambia.

"Corruption is .in a sense a product of the

way of life of an acquisitive society where
'money talks', where that which 'works' is
justified, and where people are judged by

what they have rather than what they are. The
growth and consolidation of American business
into ever larger units have increased the o
pressures of private interests upon public
servants. But even more important is the fact
that they have created a society in which
pecuniary values are dominant. In such a
society prestige is measured in terms of wealth.
Successful gratfers and corruptors become
respected, and a million dollars cover a multi-
tude of sins."

(John B. Monteiro: '"Corruption', (P.C. Manaktala
and Sons - (Pvt) (1966)

"....0ne may be less guarded on the question of
the cost of corruption which many wealthy
countries can afford to carry without noticing
it, but which developing countries can hardly
~afford at all. The sums involved in some of the
proved cases of corruption in Africa would have
brought considerable benefit to people for whom
under-privileged is too mild a word, if they had
been properly spent."

(Ronald Wraith and Edgar Simpkins: ''Corruption in
Developing Countries' (George Allen and Unwin Ltd)
(1963) '
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SUMMARY

This Essay is' an attempt to ihvestigate corruption in Zambia in
the context of other prevailing forces. It seeks to ascertain
whether corruption exists in Zambia, if it exists, the measures which
the Government has adopted to combat this crime.

Chapter One as an introductory Chapter attempts to define the

word "corruption'". It is discovered that the definition as read:
with Zambian Act is wider in application than the "offering and
accepting of bribes". Zambia's policy on corruption is further
discussed and exposed. The Chapter concludes by outlining certain
important theoretical concepts and assumptions with such questions
as: Why should corruption be controlled; The causes of corruption,
and why many countries have failed to control corruption?

Chapter Two carries out a critical analysis and evaluation of the
Corrupt Practices Act 1980 of the Laws of Zambia, which the Govern-
ment is using as a weapon to fight corruption. The background which
necessitated the bringing about of such legislative reforms is spelt
out. In addition to this, certain specific sections of the Act are
highlighted, discussed and analysed in relation.to the Constitution
of Zambia and other related general principles of fundamental common
law. :

Chapter Three concludes by presenting a number of findings:

i) that the law reforms on corruption enacted in
Zambia are a progressive attempt;

1i) that these law reforms in Zambia are basically
the brain-child and product of that country's
Head of State, and that hence the success of
reforms which are dependent on one individual
is questionable;

"iii) that there is too much reliance on law by the
Zambian Government to prevent and control corruption;

iv) Lastly it is observed with regret that the Government
failed to take into account the root causes of
corruption in Zambia,

The Chapter concludes by recommending a review of the Act, so as to
make further provisions for combating corruption, using a strategy of
mass intervention where ideology is used as the base.

L 4



Chapter I - CORRUPTION: DEFINITION, CAUSES AND SOCIAL CONTEXTS.

1. Deéefinition of corruption.

. i .

It -appears to me that4the word "corruption" has no single and clear definition.

Smith and Hogan (1) define “corruply'" as follows: Mike ‘fraudulenﬁly‘ this word in i
natural sense seems to imply dishonest." But dishonest relates to cheating,
deceiving or misleading. This definition doesptell us who decieves wﬁo, and.with

what intention?

On:the other hand,'Monteiro (2) defines "corruption", thus: "In its-ﬁidestvconno—
tation, corruption includes improper or selfiéh exercise of power and influence

_ attached to a public office due to the special position one occupies in bublic

- life." (3) "Political corruption is the misuse of political power for private
ﬁrofits. The test is whether the merits and demerits of an a;t, are tﬁét the act
represents a sacrife of public trust for private benefit, ,it must be"held to be
corrupt."(4) He continues: "corruption (and bribery) exist in different forms

in different countries depending, among other thinés, on the stages of economic
and political development.“(i) Monteiro's definition appears to be one-sided, it
concerns itself with the dealings of a public officer, leaving out, as is usually

the case, the other party who may be an outsider, a private citizen.

Simpkims' definition of "bribery, corruption and nepotism" is that it "may involwe
no more than simple avarice,....the acquisition, exercise and delegation of authorit
according to self-interest rather than merit"...."if you giverme power, I will

give you money, or will you give me a peerage, if I contribute to party funds?. "(6)
This definition appears to be wider in application than Monteiro's, but it does

not cover personal temptations or in%ucements, such as gratifications unilaterally

offered to an innocent party.

The Oxford Advanced Learner's Dictionary offers a better and more refined definitior
It defines "corruption'" as "corrupting,or bribing," and “corrupt!" is defined as

follows: "immoral, depraved, dishonest (esp.) through taking bribes; Corrupt .



(2)
practices:~ the offering and accepting of bribes." The word "bribe" on the other
hand;‘is defined thus: "Something given, offered or promisea to somebody in order to
inffuence.ér persLade hiﬁ (ofteh to do sbmething wroﬁg) in favoﬁr of the giver."(?) ;é
defihiiioﬁ:is better than those by'Smith and Hogan, Moteiromand'Simpkins,,beéause-
it is double-sided and defines corruption as involving, the 'offering' and
'accépting' of a bribe.

The Zambian Pen?l Code,(8) section 94, referring to"official corruption," closely '
follows the provisions of the Prevention of Corruption Acts 1889 to 1916 of the
UnitedrkiAQdoﬁ. In théréai& éode, éffiéiairéérruption is committed when a person
employed in the '"public service", "corruptly asks, receives or obtains or agrees or
attempts tokreceive or obtain any property or benefit of any kind for himself or any
other person on account of anything already done or omitted to be done€eeee.. in.the
discharge of the duties of his office,.... or corruptly gives, confers, or prdc&rés,
or promises or offers to give or confer or attempt to procure, to, upon or for any

person employed in the public service......"

The defects of this *provision are that the word ‘corruptly' was not defined. Secondly
the crime of corruption was restricted to the transaction between a public official, w
as the Corrupt Practices Act, 1980 covers the private sector as well. Lastly, the

définition of 'public service' was restricted to statutory boards or companies iﬁ which

the Government had mAjority interest or control.

The Corrupt Practices Act, enlarges this definition to cover any parastatal body,

board, commission etc. appointéd by the Party or Government or established by or under

any written law. The definition of the offence of corruption in the New Act, despite
4 -

its broader application, also provides for the commission of this offence unilaterally

These aspects were not catered for in the repealed Penal Code provision or the

Prevention of Corruption Acts 1889 to 1916 of the United Kingdom, which applied in

Zambia by virtue of the British Acts Extension Act Cap. 5.

ra
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The Corrupt Practices Act, (9) (hereinafter referred to simply-as “the Act") defines
tcorruply" as: "in relation to the soliciting, accepting or obtaining; or to the giv
'promising or offering, of a gratification, means the doing of any of the_aforementfm
things by way of a bri?e or other personal temptation or inducement." "Gr;fificatim
is defined as follows: "any corrupt payment whether in cash or in kind, and includes
any rebate, bonus, deduction or percentage, diécbunt, commission, service, for-
bearance, assistance, protection or any other material gain, benefit, amenity,
facility, concession of favour of any description, and any loan, fee, reward, adva-
ntage or gift, other than a casual gift."(10) It is thus clear‘from'these'definitio
that bribery has been extended to include any personal temptation ana inducement.

In addition, the meaning of bribe has been widened to cover "gratification" of any
description, except'a casual gift or an entertainment (see the definitions of casual
gift and entertainment under s.3 of the Act) When read in conjﬁnctioﬁwwith Ss. 51(c)
and 61 of tbe Act, it makes any offering or accepting of a gratifica{ion, apart from
a casual gift and an entertainment, whether offered ;ntentipnally or innocently, an
offence. The implications of this reformufation are that it is now easier to procec
successfully a person who offers, solicits, or attempts to offer or solicit, or

accepts a gratification without proving the accused person's state of mind.

It appears that the definition of "corruptly" as read in conjunction with the defi-
nitions of''entertainment! "gratification" and "casual gift" and Ss. 46 (2) and
51 (c) are not without difficulties. The object appears to be to overcome the

principles of law applicable in the English cases of Cooper - v. Slade (1858 )HLC 7L6

and Regina v. Smith (1960) QB 423; (1960) I All ER 256.) In the case of Regina

v. Smith, Lord Parker CJ. (P. 427) in trying to define the word "corruptly" asked
the following question: "What does tHle word corruptly,give or offer mean?'" He
then answered: It "means with intention to corrupt. In other words, if I offer
you a reward in order that you should do something which may help me, or if I am
offering and hoping that the offer will induce you to act in the way in which I
want you to act, I am doing it corruptly." He went on, "corruptly" here used is

used.....namely, that it denotes that that person making the offer does so delibera:
<&
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and with the intention that the person to whom it is addressed should enter

into a corfupt bargain." And Willes J. in Cooper v. Slade,supra (P.429).said, :
as‘one of majority judges: "the word "corruptly" in this statute means not i
n"dishonestly" but in purposely doing an act which the law forbids as tending

to corrupt voters.¥

The construction of the Zambian Act.has therefore by-passed the interpretation-

" in the leading case of R.V.Smith by not only creating a presumption of "corruptly
receiving' etc. but also by making the intention irrelevant. This will be expoundec
on later in chapter two. Thé result is important, because the intention téﬁcofrupt
is normally difficult to prove, since it is reached with the acquiesence of both ;
parties. This provision has also made it possible for the unilateral action of‘a
single person, who solicits or offers a gratification to lead to a conviction for
corruption. The difficulties which the law faced in Zambia, those of proving that

bribery and corruption has ever taken place have been overcome.
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The causes of corruption.

?There are many different causes of corruption in every country. vBeCause'of thisii'only
jntend to point out a few of a general nature which, in the writer's' view ire common

"in third world countries, with special reference to Zambia.

For example, the ascendance to political power by the indigeneous nationals in former
colonial territories has tended to be the starting boint of corrupt practices by the
new bureaucrats. Zambia is no exception in this. Like many eﬁerging African countries
at Independence in 1964, Zambia had bérely one hundred indigeneous graduates and about
one thaﬁéand secondary schéol leavers. Thus, it can bé séén £h5£'the”é¢6nomy and
public administration were in the hands of foreign expatriates and businessmen. Both
government and public enterprise were firmly in the hands of the white settlers. At
the stroke of a pen, indigeﬁeous Zambians found themselves compelled to take ov;r from
the foreign bureacrats in the government, and later, after the 1968 and 1969 Economic
and Mining Reforms, in the private an& mining sectofs as well as in the parastatal

sector. The attainment of independence, thus marks the start of the formation of the

propertied classes in Zambia.

As Szeftel shows, from 1963 to 1968 there was an increase from 1,357 to 7,509 in the
number of Zambians employed in the Central Government. This occured through
Zambianising existing positions and also, the expansion of the civil service. The
economic reforms of 1968/69 increased state "intervention in the economy and created
a large parastatal sector, in the process opening up industrial jobs to political
access."(/M) 1In addition to this, the 1968 economic reforms made it possible for
Zambians to take over the trading groceries and shops of non-Zambians in rural areas.
This exposure of Zambians to power and status led them to emulate the luxurious and

t
exotic life of their predecessors - the foreigh bureucrats and capitalist bourgcoiusie
This favourable economic climate did not, however, last for a long time. For, as
Gertzel, has shown, after 1975, the effects of recession had serious consegquences
for the Zambian people, causing urban unemployment and rural stagnation. Siﬁilarly,
scarcity and economic crisis contributed to an increase in corruption just as the latce

aggravated high rate of crime and violence.('£2:) ) k
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Power and status create wealth, which sometimes can be genuinely apprepiated; and
sometimes dishonestly accumulaied. This is'becausercérruption responds "to varied
oppoftunities for misuse’ of poﬁér crégted bf partiéular.governméntal institutions,

to psychological drives'preséﬁt“ih”the contemborary‘culture"hilied;'and various
pressures arising under the existing scheme of economic arrangement."(ﬂg)

Monterio exemplifies this point by quoting theVIndian example. He shows that
Independence in India created "unscruplous elemen£s" in the puglic service and
public life because "the transfer of power into tﬁe hands of Indians in 1947 gavé ris
to a newer éection of indiscreet public men and officials who flouted all rules and

regulations with impunity."(/4)

The second cause of corruption is the lust for quick ricﬁes and wealth—worship.

This is a very big problem, especially in countries where bribery andtéorruption have
been institutionalised. In such a situation, it becomes a way of life for everybody
%o want to be rich, because if one's colleagues have become rich using dubious method
one is tempted to do the same. For example, corruption in Nigeria has reached endemi
proportions where people have accepted it as a way Af life. In éuch a country, '"most
people including the innocent ones and strangers tend to follow suit as failing to
do so would be acting out of step and may only cause anguish and strain on one's life
(#/5) Reacting against this trend, President Kaunda on 24th April, 1985, lashed out
at the "lust for quick riches Zambians." He revealed at the press conference that
more than 10 people had been detained by him in connecti&n with mandrax trafficking,
and that he had withdrawn diplomatic privileges and immunities from Geofrey Lubinga -

a London based diplomat - so that he could be charged with heroin smuggling. (%)

Thirdly, the inadequate remunerations paid to politicians, civil servants and
parastatal cadres also contributed to'bribery and corruption. This fact has been
advanced by Szeftel,(/7) as being one of the causes. Another cause of corruption in
Zambia is insecurity of office,(/8). It should be recalled that after Independence
Zambia, unlike Zimbabwe, took the deliberate decision to reduce the salaries and
emoluments of public officials from the levels of those inherited from colonial

powers, it was a decision which was to be regretted afterwards. After their

- - P - ® -« & @ & -« s & e . e se B
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accordingly their standard of living changed with the status which they now

' enjoyed. fheir traditional responsibility to the extended family system increased,
while insecurity of officé was aggravated by laék of professional qualifications’
upon which a leader, civil servant or parastatal official could rely after leaving

employment.

Fourthly, an unwillingnesé on the part of the entire leadership and a lack of popular
vigilance retards the stamping out of this evil;‘rather it contributes to it.
Probity can not exist in isolation within the nation, unless the entire political

system and civil service are behind the fight against corruption.

Fifthly, abcording to Simpkins and Wraith's ({?)T"uneducated democracy theory,"

the argument is advanced that democracy promotes freedom, and’this freedom turns out
in practice to be a freedom "to do wrong as well as to do right." They further
postulate that in a country where most of the population is illiterate, as is the
case in developing countries, "many governments gnd local authorities" lack the
discipline imposed by an educated electorate,! thus they tend to choose to do wrong
"becaﬁse they know that the voters eithe; will not care, or will not understand,

or will not find out." - This argument that.democracy breeds corruption, is not
normally accepted by politicians in capifalist countries. Its assumption can surely
be justified, by simply observing that corruption under the marxist regimes is

a very rare phenomenm-Might the answer therefore lie in restructuring our orga-
nisation to the marxist model? Some consolation lies in the unquestionsble

belief that as democracy and education are closely 1ipked, education will flourish

under a stable system and then the quality of democracy will improve.

Sixthly, it is, in the writer's opinion important to review and acknowledge the
contribution of the concept of "economic determinism" advanced by Karl Marx and
Frederick Engels in as far as the copcept relates to corruption. According to
this concept, 'the mode of production of material things, i.e. material forces,
conditions the social, political and intellectual life process,"CZO) In support
of this postulation, it would appear that the changed economic climate in Africa
{oday which has shifted the life style of people from a subsistence to cash economy

is the major cause of corruption in Zambia and else where in the world.
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Seventhly, the failure to start tackling bfibery and corruption immediately after
the attaiﬁment of self-rule and independence by third world countries is another
course which'haf contributed to the cancer of corruption. The problem is that at

: X . . v

Independence the colonial regimee”left behind ineffective legislation, which was
typically protective of capitalist economies. Their laws were weighted heavily in
support of individual liberty and other fundamental rights. Thus, as we have
seen earlier in this chapter, it became very difficult to'prosecute an offender for
the crime of corruption successfully, owing to the technicalities inherent in this
legislation . This ineffectiveness of legislation on corruption ia:gherging
common-wealth countries aqd western industrialised economies is'a phenomenon that
has continued to exist up to the present day, aﬁd no government, particulafly in
the capitalist west, has come up with a positive law reform toﬁtackle this crime.
The only explanation available and persuasi&e to the writer is that advanced by
Frederick Engels; (21) the state has the tendency to reflect, maintain and reproduc
the economic interests of the dominant class; little attention is paid to the crime
of corruption, because this is a crime committed by affluent people, ;f, on the
other hand, this crime was mainly committed by the have nots, the propertied class
intereets would have received state attention a long time ago. For example, in

Britain the 1723 Black Act was enacted in haste and provided initially the

death sentence for those pillaging the English Royal forests. (22)

Finally, there is a school of though; which advances a theory that corruption in
the third world countries is transitional and will disappear when these countries
attain the stages of development obtaining in the western capitalist economies.
This school of thought assets that corruption is not peculiar to Africa; as a
matter of fact, even the so-called developed countries went through the same
shameful phase. It further goes on to justify its theory of the existence of
corruption by arguing that what is happening there, is what happened in Britain
and that what Britain achieved over a period of 500 years, Africa in particular

is determined to do in 50 years of independence. (23)

With greatest respect to the proponents of this theory, I would argue that it is no

right to compare Africa with Britain on the question of corruption.” The circumstan
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and conditions which prevailed in Britain 500 years ag§ differ fundamentally
from the situation in Africa at any given time. Secondly, if Africa is proud
. to ac?ieve_its'economic deve}opment within the shorter period‘of fifty years
then, it should in like manner achieve the stamping-out of corruption within
50 years of its independence. Africa needsrleaders of gréat progi£; éndW””
pragamatism, suited to carry out the enormous responsibilities of shouldering

the burden of bringing the urgently required progressive economic change.

3. ¥Why should corruption be controlled?

There are many reasons advanced for the control of corrubtion in all societies
generally.r The ‘most prominent reasons are as follows. One of the most
distinguished writers on the subject of corruption(24) argues for the stamping
out of éérruﬁtion An thé grounds that if ﬁot controlled, i; is a cancer which
fast destroys the economy and the nation's morale. This argument has received
credence in Zambia, where, as we *have seen above, corruption is regarded as one
of the evils - "a cancer which if not controlled can not only eat into the moral
fabric of the nation, but can hinder the intended "progressive social change."(2%)
In introducing a Bill against corruption in Zambi;, the Minister of “Home Affairs
said, for example that "apart from the obvious havoc that corrupt practices may wrea
on the economy, just as important is their effect upon moral standards in our
nation.....corruption is the epitome of the exploitationiof man by man .cccecc...
corruption, therefore, must never be allowed to gain hold in Zambia. It must be

eradicated futhlessly."(Daily Parliamentary Debates: 21st August; Col. 1081).

Secondly, it is asserted that public confidence is badly shaken when corruption is
rampant in the nation. Thus it becomes imperative for any nation to restore
public confidence by fighting corruption vigorously. In return, this will

ensure legitimacy for the government; The question of legitimacy is very
important; If it is not ensured, the consequences will be very serious; For
example, Monteiro shows how by the Fifth century, the Greek citizens' "interest

in their government gradually waned, and attendance at public meetings had to

be ensured by cash payments.'"(2§) In Sierra-leone, it is alleged that corruption
is getting out of hand. As a result, the towns are going without water because

-

the aovernment can not pay for petrol and diesel.(27) Similarly, the governments ¢
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f Nigeria and Ghana lack credibility because of the failure of the successive

-egimes to honour the promiée of eradicating corruption. Instead, every regime  coming ’
o power, military and civilian alike, has fallen victim of the very cancer, it . i
yromised to foot out.(f3) Thus it is a common phenomenon in West African countriés:

Lo regard every Government Minister as being corrupt.

rhirdly, cYass corruption tends sooner or. later to become institutionalised, as in
Nigeria, Ghana and Zaire. As Monteiro rightly puts it: "Those who have tried to
live as moral men in an immoral society can be forced to give way sooner or later,

under agonizing pressures of legitimate ambition which can only be achieved through

illegitimate means - the pressure from family obligations, the slow insidious
pressures of a society in which material success is adulated and where material
failure is ruthlessly mocked, tﬁe préssure of increasing defeatism; of“féalisétién
that public opinion stigmatizes the transgressor so lightly, and that so little

seems to be gained by trying to swim against the tide."(25 )

Fourthly, corruption and maladministration do not only impose a great strain on
democracy, but they also give rise to discontentment within the body politic which
u;uall& comes to the surface in the form of revolutions. The post-war history of
military dictatorship apart, Latin America, Asia and Africa, according to Simpkins
and Wraith have had their share of "military take-overs upon the pretext of

fighting corruption," thus, in the process, disturbing the structure and organisation
of democratically elected governments. These undemocratic and violent revolutions
have over-stretched the principles of constitutional law to allow the principle of
"necessity" to accommodate and give legitimacy to military constitutional regimes.
Indeed, it is with this realisation that President Kaunda warns against allowing

the law of the survival of the fittest in economic affairs, since the privileged few "
could grow richer at the expense of the vast masses of the ! population. According

to him, this would be a temporary gain, because the have-nots, have “potential

power to rise against exploitation in defence of their rights to self-determination.

In the final analysis people win."(30)

Lastly it can be asserted, that corruption is economically wasteful and it distorts

-

the redistribution of income toward the rich.

Fig
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L. Why have many countries failed to control corruption?

The reasons advanced as go why many countries have failed tovpontrq% corruption are
as follows:

Firstly, they have only paid lip-service to it. Using Lav#¢ Mulimba's phrase:'"to have
the political will" to implement what is being put into law (Hansards 22nd August, 198
. Col. 1289). Corruption is a.very complex and sophisticated crime and therefore
requires any given pqlitical regime to be determined to wipe if out. It can be seen
how the discussion on corruption centres round the men at the top i.e politicians,
senior civil servants and so on. This emphasis implies that-the men on top are
corrupt, and thus are not interested in rooting-out corruption(3/). This has been th
case in many African countries and India. Fortunately for Zambia, as we shall see la
a number of top politicians, civil servants and parastatal Executives have been expos
and their cases taken up by the Anti-corruption Commission. For, unless this is done

there is no way of tackling corruption successfully.

Secondly, the problem of corruption,"becomes complex when it has its roots and
manifications in society as a whole."(32) It is alsé advanced that unregulated capit
bequeathed to the third world by its colonial history leads to ostentation. [This in
turn makes it difficult for moral values to take root. On local bourgeois interests
in Tanzania, leys, for instance, advances the argument, that "the penetration of
Tanzanian society in all its dimensions by capitalism was far too advanced to be
checked, let alone prevented by juridical measures.'(33) 1In other words, this explai
why ineffective laws and improper machinery to control corruption were left un-attende
The states have not only been lacking in interest in this area, but have been hopeles
ill-equiped, as in India, to tackle the scourge. No strategies for anti-corruptioh
have been envisaged.(3#) The Minister of Affairs in Zambia, when introducing the
law reform Bill on corruption in the National Assembly in explaining the reason why
it was being proposed to establish the Anti-Corruption Commission, instead of simply
having the enforcement aspect in the same hands of the Police, said that experience
of other countries had shown that '"the most appropriate unit to deal with this most
heinous crime is one that is directly under the control of the highest authority. In

our case the highest authority is the President.!" He further pointed out that in vie
&
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of the complicated nature of the cases to be investigated, there was a need for a

body which could specialize in corruption cases.

1y +

Thirdly, as regards the Ugited S£ates of América, t;e‘unényiable repu£ation of that
country forrits failure to control corrﬁp{ioﬁ, is, éccdr&ing forMonteiro, pérgially
due to the entrenched system of the separation of powers, which according to him,
complicates, 'the governmental process and accountaﬁility," and so proper vigilance
becomes impossible. (3§) 1t is true that it is di%ficult to stamp-out corruption
under a system of separation of powers, with a multi-party arrangement also for whose
jnertia, unlike single-party systems, hinders thg implemgntatiopﬂgf»vigorous,

ruthless and consistent programmes and law reforms designed to wipe-out corrupt practi

ces.
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Chapter 2 - ZAMBIAN POLICY AND THE CORRUPT PRACTICES ACT, 1980.

1. Zambia's policy on corruption.

Zambian Government policy on corruption can be extracted from a number of publicatior
by the Party and Government, especially. the 1962 U.N.I.P (United National

Indépendence Party) Manifesto, the Party Constitution, the book Zambian Humanism,

by President Kaunda,-the National Policies for the decades 1964-74 and 1985-95
and the speeches of President Kaunda. Let me highlight briefly these publications,

because they form the basis for the law reform on corruption.

The 1962 UNIP Manifesto, which was framed immediately before the attainment of

Independence in 1964, can be considered in genéral terms, to have laid down the term
for the establishment of an egalitarian welfare state in Zambia. It can, therefore,
be asserted that it is from here that UNIP commitment to wipe out corruption started

although this was not specifically spelt out in fhat document.

Since 1962, the Party Constitution has been revised. from time to time, to take accou
of the socio-economic and political changes taking place. For instance, the pledge
to eradicate corr;ption was strongly advocated in the ;mended 1973 Party Constitutic
Article & (c) of the UNIP. Constitution, dealing with objectives, provided for the
stamping out of "all forms of corruption, exploitation of man by man, and intimidatj
Later on in 1983, the Constitutipn was further revised, and made clear among other
things the following fundamental principle: "Article L - The Party shall wage a re-
lentless struggle against all domestic and international forces of reaction. It
shall fight for the eradication of capitalism, with its offshoots of Imperialismy,
colonialism, neo-colonialism, Zionism, Facism, Racism and Apartheid, on one hand; a

poverty, with its offshoots of Hungere Ignorance, Disease, Crime, Corruption and th

exploitation of Man by another, on the other hand."

Further, in "Zambian Humanism" part II, (¢) it is stated that the Party shall
"work to eliminate from the face of Zambia the exploitation of one man by another.
We fight to eliminate all forms of evil. These include .....capitalism and its

offshoots of imperialism, colonialism.......and on the other hand, we fight to
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eliminate poverty, with its offshoots of hunger, crime, CORRUPTION, disease and
exploitation of man by man." It goes on to define exploitation of man by man as:

tpaking self-interést the~driv5ng forice of one's life at what ever cost to others."

Having ensured that his thoughts on'thé establishment of'an egalitarian society were
accepted and adopted by the Party, President Kaunda, for instance in 1968, reiterated
that Zambia was "fiercely determined to build a humanist society which 'was'
Man-centred"(-2) In 1970's speech to the NationalyCounéil,(.j) he specifically
referred to "corruption®, saying that "co£ruption is basically a child of insecurity
and yet," as the lLatin saying has it: "The Corruption of the best is the worst" or
tThe fallen Saint is the worst kind‘§f sinner.;n Simiiarly; a falien leader is the WOl
kind of failure." He strongly warned against allowing the rise of a "strong group of
exploiters, be they a political, econ§mic or a racial class" He categorised "a polit:

ruling clique, a racial group and an economic class" as forms which exploitation take:

on.( &)

He further cautioned the Nation and said: ‘'we will not tolerate the creation of a
society of beggars with a handful of milliénaires. Qurs must be a natioh of equals
and equal opportunity." Speaking-against poverty, he said: "In a humanist society,
we must not share poverty but wealth. Persoﬁélly, I am totally against poverty.

It is not a commodity I wish to share.......At the same time we can not have a free
enterprise economy. Our conditions are different......it will quickly lead to the
rich exploiting the poor, it will 1éad to inequality and thus destroy the very
foundations of this nation"( 5) He cautioned against ﬁhe affluence of Zambians and
said that: "a small percentage of our . population have very expensive tastes-tastes

which even the majority of the people in Europe, for example, carinot afford."(16)

As a follow-up to the Government policy on corruption, the Government in 1973 includ
a section on ‘corruption' in the bookflet entitled "National policies for the next
decade 1974 - 1984." It began with the Party declaring war on 'the obnoxious cancer
of corruption," by: educating "the masses to detect and identify corruption where
ever it rears its ugly head and to socially ostracise the corrupt; by enforcing
"more vigorously measures to prevent' it; and by stiffening the sanctions against

corruption and confiscating "all jll-gotten property and all other forms of wealth.'
+



This therefore appears to be the Government's policy on corruption. The next

subje¢t to discuss is the background to the legislation.

: 2. The background to the legislation.

What p;ompted the Zambiaﬁ Gove*nment to take thebold-decision to reform the-law on
corruption? The decision to reform the law on corruption appears to have been
dictated by three factors. The first is the increase.in the degree of briﬁery and
corruption since indepegdence- Secondly, as a cdnsequence of the above reason,
the Governﬁent was dismayed at the number of unsucces#ful prosecutions of those

who had committed this crime, due to the legal technicalities necessitated by the

ineffective legislati%e provisions in the Penal Code and the British Acts of h
1889 to 1916.(7.) The last factor is the Party and Government's deliberate policy
and stand on corruption. I would like to discuss these factors in more detail,

beginning with the last one.

Zambia's policy on corruption has already been clearly spelt out. It is this
policy of the Party, coupled with President Kaunda's stand on corruption, that made
the (United National Independence Party)>UNIP's National Council in November 1977
adopt and pass the following resolution:(¢£.)

"The Party and Government initiate a law which will require

persons who amass a lot of wealth through unscruplous means to account

as to how they got it, failure to do so, the property and wealth

should be confiscated by the state."

The Party was thus prompted by an alarming increase in opulence in the Nation.
During the first ten years of independence, President Kaunda and his Party were
preoccupied with the consolidation of political and economic power and, most
importantly, with learning the intrgcacies of running a government,(?;) thus they

[ 4
had hardly any time to check on issues like corruption. It was only after a decade
that the President made a 'U' turn to check on the implementation of policies and
Party programmes. For instance, speaking at a press conference recently, he affir
his commitment to wiping out corruption and recalled the time in 1980 when he
threatened to Cisolve Parliament when Members of Parliament were resisting the

formation of the Anti-Corruption Commission. (/o) : *



The second factor, the increase in the degree and extent of bribery and other
corrupt‘practices in the nation no doubt had great bearing on the decision by the

Party to reform the law. During debates, Members of Parliament pointed out the dange

H . . : . T N

of corruptlon and urged the Government to control it. During the presentatlon of
the Corrupt Practices Bill, for 1nstance, the then Minister af Home Affairs told

the House that during the first half of 1979, 17 cases of corruption were reported
to the Police, but during the first half of "1980, 85 cases were reported.(”;) This
represented an increase of 500 per cent of cases reported to the Police. And from
1968 to 1978 only four cases were reported and referred to various Commissions of
Inquiry. These cases involved a number of prominent public,office;s, including
three Cabinet Ministers, a Permanent Secretary, a Senior Police Officer, a City Mayo:
Senior Civil Servants and Parastatal Managers, with complaints and allegations ggains
them ranging from abuse of office, misuse of public funds and power, bribery,

nepotism, tribalism, favouritism and corruption. (/1)

These cases mentioned represent only a tip of iceserg; there could still be more
examples given sufficient room to do so. For instagce, it can be seen that the
Anti-Corruption Commission has since its formation investigated a lot of cases,"
which has led to the suspension of public officers by President Kaunda pending the
outcome of inveStigations against them. These are as follows: A former Minister of
Mines was not reappointed Minister after elections after having allegedly received
a car from a contractor company. The case is now in Court and fhe trial is still
continuing. A formér Director-General of the Postal and Telecommunications
Corporation has been charged under S. 59 of the Act wifh accepting the job as
Chairman of Ericson (Z) Ltd within two years of his resignation without the Presiden
consent.(/3') Three Parastatal Executives, the Managing Director of the National
Commercial Bank Ltd, Managing Directog of the National Building Society and General
Manager of National Agricultural Marketing Board were being investigated by the
Anti-Corruption Commission. (4 ) Further, President Kaunda, at the swearing-in
ceremony recently of the Secretary-General and Prime Minister, revealed that a
Member of the Central Committee and two Zambia Industrial Mining Corporétion Ltd (z:

executives were being investigated for corruption.(/S)
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In May 1985 President Kaunda ordered the detention of- 15 persons in connection with
fmandrax trafficking, and the combined teams of Police, Customs. and SITET(Special,
Investigation feam on Economy and Trade) seized over 20 foreign-registered vehiéles

. - H s +
at homes,rofficesrénd qlubs in Lgsaka. Investigations were being made a§ to who
owned them, how they were acquired, whether 'legitimate' foreign exchange was used
to buy them and :whether tax and duty were paid on them etc. (&) Thjs is an instance
where. the Preservation of Public Sécurity Regulatiqns have been exteﬁded to complement
the ineffectiveness of criminal law. This shows how seriously President Kaunda

takes opulence and improper amassing of wealth.

The third factor is that the Minister of Home Affairs again stated in Parliament,
that there was a need to reform the law in order to provide for effective measures
which lead to proper detection,p;osecution and conviction. He said at the time that -
the detection and prosecution of offenders against corruption was extremely difficult,

for the reasons already advanced else where: (Debates: 21st August Col. 1081).

Reading through all the documents pertaining to thé introduction of the Bill, there
is no evidence that either the National Council; Parliament or any other body
considered in depth the root causes of corruption. R;ading through the Daily
Parliamentary Debates, it is equally surprising to see that Member- of Parliament
dlnce,
for Kafue, Bathsheba N'gandQA addressed herself to finding out the root-causes of this
crime, taking sociological reasons into account. For instance, in her deliberations
she posed the following question: "In bringing up this Bill, has the Government
thought sufficiently of the root-causes of corruption?(4Z)" This question is very
important. In the writer's view the Party should have faken the responsibility to
conduct research in order to find the root-causes, so that proper "treatment" could
be administered instead of using law per se to prescribe the remedy for corruption(se
for instance, causes of corruption supra chapter one). This question leads -us to
another question, namely, what is the éegree of corrﬁption in Zambia in relation to

corruption in other third world countries?

Before answering this question, I would like to point out that apart from those cases
highlighted above, there are also instances of bribery taking place all the time at

lower levels of the hierarchy. It is common to hear of the practice of paying

Mo 3 et ettt Tarly im mattere affecting the aranting of import licences,
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foreign exchange allocations, trading and liquor licences etc. Payment is normally
made to speed up the mcvehentrof files or consideration, and not necessary intending
that something be done illegally. Added to this are paymegnts made to customs
officials to facilitate the clearing of smuggled goods in or out of the country, tﬂe
spurious substitution of seized goods, the over-valuing of goods in the case of
exported goods and the under-valuing of imported goods, so that exporters can secure
higher import licences iﬁ order to circumvent the foreign exchange regulations etc.(/
Allegations have from time to time been made, against contractors who .obtained
contracts by under-cutting their competition, by delivering inferior goods or seeking
approval for sub-standard works e.g tarring or maintenance of roads. The rejection of
the lowest 5idder on unjustified and flims& grounds, overinvoicing of commodities
such as food-stuffs etc. In the department of taxes, there are allegations of tax
evasions in matters of assessments, refunds, appeals, tampering with records and the
inability of tax inspectors to prosecute for default and breach of income tax Regu-
lations. There are also instances where policemen have been bribed as consideration
to stop them from proceeding with a criminal offence. On road-blocks, it is under-
stood that people use a code language'such as "ponyé ntole" and '"'sunga mulomo',

meaning, "drop the money on the ground, I will pick it up later" and "do not disclos

(7)

Some Members of Parliament, particularly Rex Natala and Francis Nkhoma, described
SITET as being "full of corruption'" and that "its history was tragic"(22) On
political corruption, although this type of corruption is difficult and subtle to
prove, innuendoes have always been made by the general public and parliamentarians
on the Members of the Central Committee and Cabinet Ministers. This came out very
clearly during the debate on the Corrupt Practices Bill in Parliément in 1980. For
instance, the Member of Parliament for Masaiti, pawson Lupunga, stunned the House
when he made allegations that he knewfof a good number of leaders that received

gifts in the form of suits, wines, vehicles and even emeralds. ()

From this catalogue of events one has to make up one's mind as to the degree of
corruption prevailing in Zambia. It may be correct to say that some of the alle-

gations are humbug, but the fact still remains, and this has been proved, that

nat

corruption in Zambia has been getting out of hand. Although it caqﬂbe denied that,

e 2%t bt pvteade dha Ayt AF Fhe matter 1e that Yramnant corruntion
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has not ga;ned root,"(gg) as is the case in most West African countries and Zaire.
This conclusion is supported even by Szeftel who says: 'clearly graft occupies
varying levels of significance in different African cases.! In Zambia, it appears
to be fairly common without being endemic, and the fréquency of exposure and punisﬁ-

ment indicates that it remains a risky undertaking."(23)

3. General overview of the Act.

When presenting the Bill to Parliament, the Minister for'Home Affairs said that
the "aim of the Bill was to prevent corruption in the country by comprehensiveiy
defining act§ which may constitute”corruﬁtion énd by pfo#iding in the Bill vefy
severe penalties for anyone who would be found guilty of these acts." He further
stated that the Bill sought to remedy the situation by the enactment of changes to
augment the powers of investigation, to codify the various offences in iogi¢a1
sequence, to create some new offences, to modify the existing rules of evidence,"

and so on. (24)

Part I of the Act mainly-provides for the interpretation of certain words. Part II
establishes a Commission known as the Anti-Corruption Commission, whose duties

are to undertake measures designed to prevent corruption and’ to investigate instanc
in which corruption is alleged to have been committed. Part III provides for the
functions of the Commission and powers of investigation by the Commission's officia
Part IV, as already stated abové, creates new offences and.streamlines the offences
of corruption which already obtained in the Penal bode.

Part V provides for additional powers of the commission relating to the recovery
of gratification.

Part VI. empowers the Director of Public Prosecutions (D.P.P.) to exercise a fiat
in casés_of corruption. This provisfon can probably be seen as creating the ne-
cessary checks and balances in the administration of the prevention of corruption.
Part VII of the Act concerns evidence and presumptions. This is intended to
strengthen the hand of the prosecution by shifting the burden of proof from fhe
prosecution to the accused person.

Part VIII deals with supplementary provisions. It deals with such issues as remov

.
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the element of intention from the crime of corruption, giving credibility to

. : ' _ ‘ ; Ly )
the evidence of an accomplice,. ensuring the protection of informers. It also

deals with false, frivolous or groundless complaints etc.

Having given an overview of the Act, I would now like to show how back-
benchers debated the Bill, leading to its adopﬁion. The following is a

summary of how Members of Parliament deliberated.



22nd August 1980.
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TABLE: Summary of how MPs debated, reasons advanced etc. during the second-reading
———-—-——-——_'_ - B . .
of the Bill. )
- D i N i - : -
How MPs debated | Those who said| Those who | Those who | Those who | Those who } Total MPs
the Bill the Bill was rejected | were said that | gave otherjwho debate
unconstitu- certain afraid the top reasons
tional. provisions| that the leaders against
on ideolo-| Bill would|were the the Bill
gical '| be used '~ }|ones who eg. arrest
grounds. unfairly |[were without
e.g corrupt, warrant,
Turning thus the | evidence
Zambia Bill of spouse
into a should etc.
Police be aimed
state. at them.
Those who - 1 Tl 5 6 9
supported the
Bill
Those who
supported the
Bill with reser-
vations. 2 1 L 2 L L
Those who did
not support the
Bill 1 3 6 4 5 6
TOTALS 3 5 14 11 15 19
ANALYSES: 1. Total % of MPS who supported the Bill = 13 ie. 56%

2. % of MPs who did not support the Bill = 6 ie. 26%

3. Those fihally who voted AYES - 82 = 81%

L. Those finally who voted NOES - 19 = 19%

EXPLANATION: 1. Four Ministers who debated on the Bill are not included in the
above figures, except in computing the percentage.

2. Two MPs - Nkhoma and Zimba who spoke strongly against the Bill, v
voting, they voted in favour of the Bill.

3. Every MP who spoke admitted the existence of corruption and the
need to get it eradicated, differences - were in the mechanism ar
strategy to be used to stamp-out corruption.

SOURCE: Calculation from the National Assembly Parliamentary Debates of 21st

The above Table is self-explanatory. Here it suffices to point out that in principle,

MPs, who debated the matter in the House were in support of taking measures to control

corruption, but it was the severity of the provisions of the Bill which"they were agair

(25)

But it is also clear from the records that many MPs did not comprehend the legal

provisions of the Bill, and found themselves in the welter of confusion, probably due t

the legal complexity of the statuté?é’Others lacked sufficient time in which to carry

out comprehensive research, (27 ) and yet there were others like the MP for Malambo who£

made serious allegations without substantiatina them. (22 )
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4. Review of certain statutory provisions.
—

Under this sub-heading, I intend to highlight and review six sections of the Act, which

1
H .

i have chosen because %hey'afé crucial to the task of preventing corruption. These are

cections 10, 35, 46, 48, 51, 53 and 61. Let us now consider these sections in more det:

section 10 provides for the functions of the Commission. Broadly speaking, its function
is to prevent corruptién in public bodies and the private sector. The words: "take
necessary measures for the prevention of corruptiog," appear to me to be broad enoqgh
to carry out many more measures th;n those particularly mentioned under clauses (a) to
(c) (see Appendix 'A'). At the same time, it is clear from the way the section is
framed that the‘Party, the draftsman and the Législature's intention was that the Anti-
Corruption Commission was going to prevent corruption through acts of specific inter-
vention in the functioning of institutions in the public and private sector. It was to
review and tackle specific cases in the public service, commerce and industry. In othe:
words, the policy-makers took a narrow approach to the magnitude of the problem of
corruption, without first of all finding out what the root-causes of corruption, as

Mrs N'gandu put it.(Zﬁ) It is the writer's view that if this had been done, the
Government would have come. up with a comprehensive provision which would have tackled
corruption by way of "mass intervention" in all areas of human endeavour: including, as
we have already seen(in chapter one - causes of corruption), a person's moral, religiou

and ideological 1life.

Further, élause (c) of sub-section (1) of the same section is difficult to understand.
It gives the power to the Commission to investigéte any conduct of a "public officer
vhich in the opinion of the Commission may be connected with or conducive to corrupt pr
ctices, and to report:thereon to the President." It is not clear what the drafters of-
the clause had in mind. Does this provision empower the Commission to recommend to the
President that the officer concerned be anished administravely ? Can the accused offic
demand as of right that he be afforded time to be heard and to exculpate himself? Fur-
ther, can the accused officer who has been punished by the President appeal against the
punishment? Article 20 (1) of the Zambian Constitution provides for the right t§ the
Protection of the law in cases of people who appear to be charged with criminal offence
The Article reads: "If any person is charged with a criminal offence, then, unless the

[4
charge is withdrawn, the case shall be afforded a fair hearing within a reasonable time
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py an independent and impartiai court éstablished by laﬁ.ﬁ obv{ously the -Constitutional
proviSion qyoted‘%s very; clear: it does not envisage a situation where an Act of Par-
ligmept_WOUId indirectly qrgaﬁgma Erimina1 offence which wogld oust the jurisdiction of
ordinary courts of law. The Act here appear to establish a "diminished criminal liability'
and indirectly, contrary to Article 20 (1) of the Constitution creates judicial tribunals
of the Commission ana President to hear and determine such cases. The reservation is not
that the President may exercise these powers capriciously but that the provision appear
to be unconstitutional and further contravenes the rules of natural justice,.paticulafly
the'audi alterem partem rulesi,(gé).
section 35 of the Act provides for the penalty for those found guilty of the offence'of
corruption. Where a person is a public officer, the prison sentence meted out could not
be less than 5 years and upto 12 years. On the other hand in the case of offencés eom-
mitted under Ss. 27 and 28, by persons who are not public officers and against private
bodies, the fo&rm of imprisonment could not exceed 5 years or aﬁbtePKS 000 or both. In
presenting the Bill to Parliament, the Mini;ter for Home-Affairs urged deterrent sentences
if corruption were to be controlled. No doubt each country has evolved its own ﬁethod
through trial and error, to combat this problem of corruption. For instance a certain
writer states, how in Englénd in 1931, a Member of Parliament was made to resign his
seat on the mere misuse of a railway péss. "in the Egypt of Hammarab, judges who accepted
bribes were executed". '"In Russia, corruption of any kind is punished by the firing
squad (of the person); whereas in Japan, mere dmotion in office may be considered suf-
ficient punishment," and so on. My only criticism, however, is the fixing of a minimum
penalty of whatever number of years. As I understand it, this principle offends the
concept of retribution - which, according to me, means apportioqing punishment according
to the crime committed. Indeed, I appreciate that this was more of a political than
legal judgement. But I hold the view that it is the judge deciding the case who knows

4 .
how serious the offence is. It is common for a judge to come across instances of a bor-
der-line case where, for instance one week'!s imprisonment or a suspended sentence may
be more than a suitable punishment. Cases of this nature are bound to occur , p;rticu—
larly in the administration of this Act. I would find it outrageous for a person who

received, offered or solicited a gratification without corrupt intention to be imprisoned

for 5 years. Again, this is a situation where the regime is using the law to fill in the



political—failure—gap of finding out, and thereafter remedying, the causes of cor-

ruption.

Let us now consider the pravisions of S; L6 of the Act. Since the legal consequences
in the said section cannot be considered in isolation, I intend to discuss Ss. 51 and
61 jointly with S. L6.

s, L6 (1) creates .a presumption that a gratification received by a third party on
pehalf of the accused person is presumed to have been received by the accﬁsed per-
son. Sub-section 2 states that a gratification solicited, received etc. is received
corruptly; and Sub-section 4 shifts the burden of proof on to the accused person.

For the accused person to succeed under S. 46 (2) he requires or he must show that
the gratification has not been soliciteq or received corruptly i.e. dishonestly, for
example, that no such transaction took place or that he had no intention to bribe,
(although the latter is not a defence as we shall see later). For instance, in the

case of R. V. Millray Window Cleaning Co. Ltd. (1962) Gim LR. 99 CCA, it was held that

" 2 consideration which is corruptly given may be innocently received." I will dis-
cuss the burden of proof later, but first, let us examine another area ' of difficulty.
S. 46, when read with S. 51, particularly clause (c), raises many problems. Clause
(b) of S. 51 isgtraight forward. .It appears to have been framed from the authority

of the case of R. V. Carr (1956) 3 ALLER 979, wherein it was held that "a person who

corruptly accepts a bribe is guilty of this offence, although infact he does not do

what is required." On the other hand Clause (c) creates Ystrict liability" in that it

is not a defence to show that he did not actually commit any act to induce the grati-
fication, or he did not have the intention of doing so. 'In other words, what this
means is that so long a public officer solicits or receives a gratification, he is
presumed to have committed an offence. In actual fact what the Sub-;ection has done

is to overrule the principle rule in the case of R. V. Millray, supra. The problem

which is apparent where S. 46 is read with S. 51 (c) is that even if the accused
person successfully shifted the onus of proof under S. 46 that the gratification was
not received corruptly, he will be caught up by S. 51 (c) whereby proof against com-
Plicity in a crime of corruption and probity is irrelevant. In other words, this

Section 51 is in direct conflict with S. 46 and they have to be reconciled as reaso-

Mably as possible. But when you take S. 61 into account, it becomes clear that the



only valid defence under the Act is a gratification offered or accepted as'an
entertainment' or as 'a casual gift.'

The ‘interpretation of entertainment and casual gift are not without difficulty.
Supposing someone received a gift in the form of money, on humanitarian compa-
ssionate grounds, to enable him or his wife to pay for a specialist cancer
operation, could this fall under casual gift? The interpretgtion of casual gift

is not very clear. A humanist judge could probably hold that such a.gdgift was a
casual gift. But to avoid doubt, the interpretation of casual gift requires amend-
ment so as to take into account such gifts offered on purely compassionate, chari-
table and humanistic grounds, including such things as sponsorship for educational
purposes and so on. Unless this amendment is made, the Corrupt Practices Act on
this point is not only harsh but it also contradicts the avowed principles entrenched
in the Zambian ideology of Humanism. This ought not to be allowed.
Another‘criticism which is apparent in construing these sections is that the offence
of strict liability is qreated notwithstanding the accused person's innocent state
of mind. This is against an avowed principle of law which states that "an act

does not make a man guilty of a crime unless his miﬁd be also guilty." This

principle was held in the cas of Haughton V. Smith (1973) 3 All ER.1109 (per Lord

Hailsham L.C.)
As regards the burden of proof (see S. 46 (3), the general rule which is abrogated
by this Act is that advanced by Lord Chancellor Sankey in the famous and celebradted

case of Woolington V. D.P.P. (1935) AC. 462, pp. 481-482, in which he held that

in criminal cases, the burden of proof is on the prosecution to prove the guilty
of the accused person '""beyond reasonable doubt ... No matter what the charge .....
no attempt to whittle it down can be entertained." In Zambia, in corruption
cases and by virtue of S. 46, this rule is ousted by shifting the burden of proof
on to the accused person. This is because of the difficulties with which the
prosecution is faced in such cases. The burden of proof, however, when laid on
the defendant is less onerous than that resting on the prosecutor as regards
proving the offence. It may be discharged by satisfying the court of the proba-

bility, or rather the preponderance of probability, of what the defendant is

called to prove: R. V. Carr-Bdant (1943) KB.607 (65)s In this case, it was held &




that.'"where, either by statute or at common law, same matter is presumed against an
‘accused person, unless the contrary is proved, the jury should be directed that the
burden iof proof.on the accused is less than that required at the hands of the pro+
secution in proving the case beyond reasonabie doubt, and that this burden may be
discharged by evidence satisfying the jury of the probaﬂility of that which the
accused is called on to establish." Being a legal burden and not evidential, in
order to be acquittéd, the balénce of probabilitylin favour of his being innocent,
should not only be left in doubt at the close of the case, but should establish a
balance of probability in favour of the version he is putting forward e.g. by
calling his witnesses to prove that the facts are different or by destroying the
credibility of the witnesses called by his opponent. (22) The shifting of the

burden of proof on to the accused person is not a problem. There is nothing wrong

with that. In fact, it is a clean game. If one:.did not commit a crime, one should .

be able to prove it. But the problem is that the Act has taken away the only
element which is available to the defence to use to prove that he did not commit
the offence, and this is by showing that his state of mind was free from corrup-
tion, and that he did not intend to corrupt-by doin§ what he did. The Act, I am
afraid, d?mands the highest behaviour of moral conduct which human beings have

noﬁ yet reached.

S. L8 provides for the evidence of an accomplice and that of a spouse. Sub-section
one makes an accomplice a competent witness. It is sub-section (2) which during
the debate of the Bill received a lot of misgivings and criticisms from the back-
benchers in Parliament. The objection of allowing the spouse to give evidence

by MPs was based on the grounds that marriages would be wrecked, (33) that a hus-
band and wife were one and same flesh (3#) etc; and thus MPs warné& the Government
against bringing "'cheap politics into families in allowing wives to give evidence
against their husbands." {(3%) ¢

With due respect to the honourable Member of Parliament, it is clear from their
contribution that they were not aware of the legal position with regard to the
tendering of evidence by any spouse, and not only the wife. The legal position

is this: the common law rule of law is that a spouse is an incompetent witness

against the other spouse. But this general rule of law has in Zambia, as it is in

fa'
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Britain, been modified by statutes. The position in Zambia, at the time, was that

(Criminal Pro;edure Code, Cap. 160, provided under S. 151, that) a spouse was a
competent witness for the prosecution in a number of cases such as inioffences

against mor#lity and agaiﬁst tse-family property. At the'same :ime, S&b-sect;on (i) ‘a)
enabled any legislation to be passed which could make a spouse a competent witness. .

Under this provision, and in accordance with the decision of the Supreme Court of

Zambia in re: Joseph Mushaikwa (1973) SC., a spouse is a competent witness for the

érosecution, but not compellable. On the other hand, the Criminal Procedure Code

S. 157 gives comprehensive provision for the spouse as a competent witness fér thé
defence. There it is provided that a spouse is a competent but not a compellable

: vitnéss'except upon his 6r herrdﬁn application. .Whatrfﬁisrﬁé;ns is fhat”aséumiﬁé a
wife or husband is an accomplice and is called to give evidence for the prosecution
under S. 48, Sub-section one, against the other spouse, that spouse stili is not a
compellable witness, thus, he or she can refuse to give evidence if he/she wishes to
do so. In other words, S. 48 of the Act has not changed the law on the evidence of

a spouse, apart from extending it to cover corruption offences.

I would now like to discuss S. 53 of the Act. The said section, under Sub-section one
provides for the accused person charged with an offence, not to give an unsworn
statement, in his defence if he chooses not to do so. Sub-section two, on the other
hand, provides for the asking of any question in cross-examination, notwithstanding .
that the answer would tend to incréminate him as to the offence charged. Sub-section
two is simply a restatement of S. 157 (v) of the Criminal Procedure Code of Zambia
and thus is of no consequence. It is Sub-section one which raises questions of cons-
titutionally fundamental importance. In the recent High Cout case 37 Zambia of

Thomas Mumba v. The People HNR/438/198L, the question of S. 53 (1) of the Corrupt

Practices Act No. 14 of 1980, was brought before the court for ruling, with the

argument that that sub-section contrave?ed the provisions of the Constitution of Zambia,
in that the said section compels the accused persoﬁ, if he elects to say something

in his defence to give evidence; whereas Article 20 (7) of the Constitution says that
one, in a criminal matter, should not be compelled to give evidence. On the othér

hand, the Counsel for the Respondent submitted that the Act was not in conflict with

the Constitution, in that that section did not compel the accused person to give evidancg

his right to remain silent was maintained. N
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\11 the section said was that if the accused elected to say something, he had to do
0 on dath.
In his Ruling, Honourable Mr. Justice D. K. Chirwa observed that it wasia criminal |
common law-rule that an accused person in a criminal trial had. the following chbices:}
either to remain silent, or to say something. If he elected to say something, he
either had to say it on oath (giving ejidence) or saf something by way of unsworn
statemen£; he further observed that this common law 'rule is enshrined in the C.P.C. .
s. 207, and further entrenched in the Constitution under Article 20 (7). Consequently
the court agreed with the Appellant and ruled that the Corrupt Practices Act S. 53
(1) was in direct conflict with Article 20 (7) of the Constitution, thus S. 53 (1)
was unconstitutional, therefore null and void and it should be severed from the Act.
it is understood that the state have appealed to the Supreme Court of Zambia against
the decision in this case. At the time of writing, the case was still pending in the
Supreme Court. My own understanding of the law and legal issues involved is that the
Act, in compelling the accused person to give evidehce, did what the Constitution

did not allow to be done. I therefore conc ur with the decision of Justice Chirwa

and hope that the Supreme Court will in similar manner re-affirm that decision.
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chapter 3 - CONCLUSION
—
Having sufficiently evaluated and analysed the subject of corruption and its legalr

aspects in éambia; these are my findings, oBserva?ions aﬁd recgmmenaations:

 finding has been made to the effect that the causes of corruption are numerous, and
that in order to tackle this problem successfully, Governments must take on board and
nderstand the root-causes of corruption first. Ohly then can measures be directed
towards, and designed to'. tackle all aspects of the froblem. It has been found that

it is important to control‘corruption because of the damage i£ can cause to society;
sconomically, sociallyypolitically, spiritually, morally and so pn. It has been found
that the failure of fmost countries to control corruption stems from a laEk of seriousness
aind determination to wipe-out this crime. We have seen that in the effort to wipe-out
corruption from its soil, Zambia introduced an ambitious programme of law reforms in 1980,
in which quite a number of fundamental rules of criminal procedﬁral law were repealed
and a Body to deal with corruption set up. Hoﬁever,vthe success of this Commission in
his area still remains to be seen.

, finding has been made, that there is corruption in both public and private sectors in
Zambia, but that this is not as endemic as is the case in certain third world countries
vhere erass corruption has been institutionalised and has become a way of life. Although
Zambia is not a Cesspool of corruption, there is no cause for .- .. since the degree
f corruption in that country is of concern and should be tackled furiously without
lelay.

[t is clear, however, from the research, that Zambia has adopted a firm policy and

stand against corruption. This stand has been influenced by the President of that
ountry himself, who is committed in waging a relentless struggle against all domestic
aind international forces of reaction, capitalism, imperialism, colonialism and so on.
Indeed,; to fight corruption, Africa needs honest and progressive leaders in its pursuit
f progressive social change from the serJitude of underdevelopment and dependence on
apitalist economies.(/ )

‘here is no doubt that the legal reforms which Zambia has enacted are revolutionary

)y third world standards and that they are likely to have far-reaching consequences in
he society. It is however, too early to judge the outcome of this legislation. We will

-

ave to wait and see how the society will respond to these reforms. *
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Oone very important defect in the implimenfation of these reforms, however, requires

nighlighting. This is the inability of the statute to provide for a retrospective

_application of the law, pgrticuiarly S,£33 so ?s to Eake care of those persons who
% amassed wealth corruptly which is disproportionate or not commensurate with their
i presegf-or past official or other legitimate emoluments. For, it is not uncommon to
see former public officers living ostentatious lives. Lest it be forgotten, the
increase in corfuption in Zambia has been caused‘by these same people who were living
beyond their means; other Zambians had to follow suit, even the honest ones, because not
doing so would‘not only be out of step, but would be swimming against the tide. Hence,
there is no justification for not making them explain how they found themselves rich
overnight. The failure to provide for retrospective application in the Act defeats
the very purpose which the Act was intended to serve. . Although retrospective
legislation in criminal cases is contrary to the 'Bill of Rights' and the Constitution
of Zambia, the problem of corruption is fundamental, thus the reasons of public interest
outweight the protection of fthe’rights'ofifew ihdiriduals which would have made it
necessary to amend the Constitution accordingly. It should be remembered that protectiw
provisions such as these were formulated in the capitalist world to protect the
propertied class, thus ought to be examined critically by a country like Zambia, whose
ideological base is socialist - Humanism. ¢
With regard to the changes in the rules of Evidence and criminal law, my imme&iate rea-
ction is that thére is nothing wrong in changing the law, but the most important thing
is to ensure that an equilibrium is drawn between the public interest - the need to
secure successful prosecution, and personal interest - the need to safeguard personal
liberty and integrity. This would ensure that the speedy course to justice does not
sacrifice unduly the rules of law aﬁd the cultural way of life of éhe Zambian people.
There is therefore a need to review these legal provisions to take account of what
has been éointed out in this Essay. 4
The establishment of the Anti—Corruption Commission under the Act entirely responsible
for the crime of corruption is welcome because it facilitates specialisation in the
detection of the offences leading to successful prosecution of offenders. However,
I am not optimistic, I do not see that the Commissi&n will be a panacea for all
- corrupt practices in Zambia, and I urge the need for supplementary and, complementary
*

actions in several directions. This is for the simple reason that Nader brings out,
h“———“
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in her discussion of "law and society'": that there is a tendency by some people
to place undue reliance on law, ﬁithout,taking,into consideration the''possibility

thus the provision of an adequate social,

that law is ultimately derivative," and
. , H _— H

3 +

cultural and political back-up is indispensable if it has to succeed. (2.) Wnhat

itrmeans, is that this Eésay offérs7émﬁarﬁiﬁg:agains£'placing too much emphasis
on law, because law on its own cannot be an effective instrument to eradicate

corruption, unless, as we have already seen, it is supported by other instruments
and measures. In any case, there is a tendency, for the law on corruption to

deal with symptoms instead of the causes. If corruption in Zambia is to be
eradicated, this will mainly be due to President Kaunda's efforts and determination.
But one man algne cannot succeed in wiping out cor;uption; however determined and
hardworkiné, he needs the assistance of the entire body politic to succeed. This
is a prerequisite, - for a system of legal reforms which should "transcend orthodox
disciplinary" legal principles based on '"the frame-work of Marxist Political
economy't. (3 ) It will be not surprising, thereforé if the present legislation

in Zambia proved inadequate to the task of wiping out corruption or making a sub-

stantial contribution towards the control of the crime.

What I am saying is that corruption can be controlled only if tackled in relation
to the entire system of moral values and the social economic structure of the
society, in other words, by resorting to the strategy of massintervention. - Ideology
is thus paramount, especially-the inculcation of moral principles in the minds of
the young. There is a need to refine and inspire the nation and the young with

the ideology of Humanism, so that a stage is reached where the Philosophy and its
principles are clear, illuminating and made part of the national life of the people,
"in which the direction is definite and positive and policies effective and creat-
ive. (4 ) The prime need is for a commdn standard of morality-by far the most
important corrective. This implies th? acceptance by the society as a whole of
high standards of Governmental morality, "(Moteiro $upra P. 97) most developing
countries are vulnarable because they do not have the high standard of morality.
The acceptance generally of religious doctrines dealing with morality does not
correspond with the application of these moral values to Governmental activities,

hence the need to strengthen and reinforce the leadership code and General Orders,

.

-

in order to ensure the highest possible standards‘Pf probity, conduct, ethics and
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pehaviour in public officials.
To combat exploitative capiﬁalism”and corruption, Zambia needs administrators and
managers who understang the short comiﬁgs of its social, economic and political
systems gnd,who appreciate Zambian values and priorities. If they are cynics and
"worship systems which sound good in theory but which have in practice failed to
meet the basic needs of human developmént" in those countries, the country is not
likely to succeed in its efforts to develop. ’
Adequate and effective channels for airing of grﬂ%ances is an essential, prerequisite
to the control of corruption. Zambia is infact ;ucky to have an independent and free
press, impartial judiciary and democratic Parliament. In addition to this, the
establishment of the Commission for Investigations (ombudsman), the Auditor-Gene-
ral and the appointment of Commissions of Inquiry from time to time make it possible
for the aggrieved to air their grivances. A free press, with publicity it brings,
is the greatest single deterrant against corruption. This, however, in a develop-
ing country, ought to be used cautiously and sparingly for fear of irresponsible

reporting which is likely to injure other people} reputation and character unduly.

Further it is to be.hoped that the partisan form of excitement which Zambians felt
at Independence, whereby politics and pubiic office were regarded as centres for
enrichment, will gradually disappear through the spread of education. This will
enable peoplé to understand more about-politics,"wpich will help also in the deve-
lopment of %Ecientific approach to the problems of Governfent and administration."
It is likewise to be hoped that "the passage of time, during which, given steady
economic progress, loyalties will gradually move from family, clan and tribe to

the nation." (5:).

It is anticipated that public opinion will evolve following the expansion of educ-
ation and that it will counterac£ corrvption on understanding that it is scienti-
fically inefficient and morally wrong. Thus, the need for a vast expansion of
educational facilities is essential for ensuring the observance of law and rules
through habit, custom and early training. It is important '"to the stability and

efficiency of modern societies. Where these habits and customs are less strong,

the law will depend more on actual force for its implementation, and under these

circumstances both social and pclitical stability may break down." It is not only ¢
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cowed for any length of time. This is why coups d'etat recur in the third

world. (:€:)

Finally the growkh of.;émmerc;‘and industry eventually strengtﬁens the hand of the
middle class, "which is at present weak, and which, historically, has been
tassociated to oppose' corrupti&nh'ﬁjlt is further argued that the growth of a
professional class liké lawyers, accountants, auditors, economists specialising in
international trade, industry and commerce, and gigh-calibre Journalists who are
professionally qualified will ensure the continued adherence to non-corrupt pro-

fessionally ethics through well regulated associations.

From this systematic treatise, it is clear that the crime of corruption is indeed a
complex one to comprehend. Because it is difficult to understand, is why it is also
problematic to combat. Although it is not an easy task to root-out corruption

completely from any given society, the truth is that it can be controlled.

The dreadful picture of corruption in Af;ica and Asia highlighted in this Essay
should make Zambians more determined to tackle corruption. Zambians must take it

as a challenge and thus fight on until they succeed. For as Simpkins and Wraith
have shown, in Britain, for instance, there was no time in the history of corruption
when powerful forces sat back without fighting it. As a result, in the end they won
the battle, thus restoring the public integrity of statesmen, civil servants, the
police, councillors, and so on. If the British under their system of capitalism can
manage to control corruption, mainly by enforcing high standards of mworal behaviour
and ethics, I do not see why Zambians can fail where a number of factors are in their
favour. What is most important HF Zambia is to succeed, is political will, determi-

nation and perserverance.
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SUMMARY

‘This Essay is an attempt to examine and analyse the role
and effectiveness of Parliament in Zambia to .control the
Parastatal Companies. The writer has discovered that
Parliament faces surmountable problems in this exercise,
.arising partly from operating in the changed political
single-party system using the outdated Westminster: model.

Zambia is one of those countries which at independence took
steps to nationalise a good number of private companies,
resulting in the formation of a conglomerate: ZIMCO Parastatal
Companies. The establishment of these public enterprises has
entailed the extension of state power and is intended to use
these for economic development of the country. These parastatals
have however, brought about problems of control caused by the
shoddy performance, inefficiency, misuse of funds/property,
spasmodic corruption, management incompetence and so on. This
necessitates among other things, Parliamentary scrutiny of
Parastatals in order to ensure that these companies fulfill the
role for which they were created. The research reveals that
parliamentary scrutiny of parastatal bodies is regrettably
excessive, but, uncorrespondingly, not very effective.

The writer, however, concludes by justifying the need for - . -
parliamentary intervention in the affairs of parastatal
companies and the requirement for an effective Parliament, in
order to create the checks and balances necessitated by the
entrenched single-party system. . And he recommends that in the
long run, the nature and scope of the National Assembly ought

to be reviewed if it is to be strengthened in its task not only
of controlling the parastatal sector but also of ensuring the
sound and harmonious relationship with the executive whose
responsibility it is to supervise the day to day running of these
parastatal companies.

It is hoped that this treatise, will not only contribute to the
understanding of the relationship between Parliament and
Parastatals/Government in Zambia, but will also contribute to
the academic knowledge of law and politics on this subject.



CHAPTER I - INTRODUCTION

The "Public ﬁnterPrisgs" in ;ambia are officially and generally

_ recqgnisgd as "Parastatals." (i) Taken broadly (2) and as a whole,
the parastatal sector embraces organisatioﬁs of distinct kinds,
namely: the Statutory Corporations established by specific Acts

of Parliament and the private liability companies incorporated
under the provisions of the Companies Act Lap. 686 of the Lauws

of Zambia,

The éarastatal Companies are as a rule administered by @ Board of
6irectors established in accordance with the Mgmurandum and
‘Articles of Asscciation of each Company, but included under the
general supervision and control of the holding company ZIMCD,
(Zambia Industrial Mining Corporation Ltd). At the same time,
statutory corporations heve their poméxsand duties specified in
their ensbling Acts of Parliament. Each Company as 8 general Trule,
has similar provisiohs. Each responsible Minister is empouwered
under the law to appoint Direc%ors, who in turn sdminister the
Corporations through their respective managements. The Boards

are subject to the control of 8 particular Minister, who may give
directions of a general nature, mainly on matters of national
interest end importance, as to the conduct of its affairs. ZIMCO,
however, assumes added responsibility from time to time. :The
changed policy of the Government has been to turn those loss-
making commercial statutory corporations into companies by the use
of the company format; thus enabling those enterprises concerned
to fall under ZIMCO. For instance in 1982, Zsmbia Airways and
Zambia Railusys were made the subject of dissolution by Acts of
Parliament, so that they could fall under ZIMCO. It was hoped

2s a result of this that the parastatals concerned would be run

on commerciel lines and hence maka profits.



(2)

In introducing a Bill in Parliament to convert the Zasmbia Railways
Corporation ifhto a.limited lisbility company, the Minister (3)vsaid
the Government's decision was based on the following objectives:

(1) to streamline decision-making, so.that the Board and Management
uererin a position to take decisions without refering them to the
Ministry "ss has hitherto been the ‘case under the existing 1éws,“ and
(i) to "simplify the chaln of command and accountability." .1 have
referred to Zambia Airways Ltd and Zambia Railways Ltd as being
"hybrid parastatal companies” (See Foot-note No.2) because of the -
manner in which the dissolution of the corporetion charter was

carried out. For instance, the Zambis Ralluways (Dissolution) Act

1982, while dissolving the Board and vesting its assetls and liabilitie

in the Company to be established under the Companies Act, did slso,
in a peculiar way, provide for sdditional statutory powers and duties
to the said company to be established. Part IV of the Act, for
instance, confers upon the company power fo enter upon any land for
railway purposeé and to prevent accldents, poweT for compulsoTy
acquisition of land for raalway purposes, etc. There sre 8lso
regulations layig douwn the procedure which aggorimed parties ﬁay use
tog claim compensation from the company and the right of sppesal to
the High Court. Paft V]l empowers the Minister to appoint Rallway
Inspectors. Part VII empowers the Minister to conduct ingquiries
into the causes of accidents and the general handling of accidents)

and sCc on,

Having described the categories of public enterprises in Zambisa,

I now propose to discuss in brief terms what prompted the Zambian
Government to decide on nationalisation of the industrisl and mining
sectors. This introduction is necessary for the clear understanding

of the relationship betueen Perlisment and the Executive in relation

to the role of the Legislature in scrutinizing the activities of the

parastatsl organisations in Zambilea.

§




(3)

A substsantial humbé% of writers appear to associate nationaiisation
of industry with the follouwing two theories: "a conventional wisdom

of profitability and ideologica; concept of meeting social needs." (4)

As Turok argues, in Zambia, in addition to the concepts of profitsbilit
and social goals, the fact that the stafe of the economy was deter-
mined by external forces conteibuted to the nationalisation on
“security and strategic grounds."(S) In his first speech in which

the Government decided to nationaliza the 1ndustry, 1t is clear that
President Kaunda had the three stated'goals in mind. In relation to
the profitability of the iﬁdustries toc be nationalised, he gaid:
®several times before, I have declared in very clear terms that politi-
cal independence without matching economic independence is meaningless.
It is economic independence that bringsbin its wake the social, cultural
end“scientific progress of man, No daubt'political independence is

the key, but only the key to the house we musi build." (6) Conversely,
in relation to humanist-socialism ideology, he had this to say: "I
shall be the first to congratulate and admire a businessman who has
managed to create a very lerge enterprise. It shows initiative and
ability. ' But at the same time, I want entrepreneurs to see my point
of view that when they get very big then they must come and work for

the state, for the benefit of Zambia 2s a whole. I do not want to

create capitalism here." (President Kaunda's own itslics). Reading
the President's speech as a whole it is clear that natiocnalization

was intended &s Turock has shown, to break the hold of private foreign
ownership on the means of production; to overcome social inecualities;
to disengage from racist regimes of the South; to foster Zasmbianisation
in industry and employment generation, economic diversification end
re#y: 21 development. These, among others, were reasons why the

parastatals were created.



(&)

H . .
1 A H

It iswimpartant_to‘npte_that_parastatgls in Zambia were created on the
initiative of the Executive and not of Farliament. Parliamentary
scrutiny of Parastatels inevitably attracts the attention of the
Executive, who fears that its policies gnd programmes migﬁt be upset.
Thus; a conflict often arises betuween these two organs, making it

difficult for the parastatals to knouw exactly to which organ they are

accountable.

I would now like to turn to the guestion of the authority and power

of Parliament to control the Parastatals. The Power of Parliaments

to scrutinize the actions of the executive is generally divided into
three catego;ies: (i) to legislate, (i1i1) to scrutinize and authorise
public expenditure, and (4ii) to scrutinize specific actions of the
executive. (8) In Zambie, (5) in view of the fact that that country

has a written Constitutiqn, the authority and powers of Parlisment to
review the actions of parastatals and government are derived from the
Constitution of Zambia and the National Assembly (Powers and Privileges
Act Cap 17 of the Lsws. (®) 1In addition to these, the Zambian Parlia-
ment, like 8ll other‘Commonuealth Parliaments, claims to derive further
jurisdiction from "the general practices of Parliaments, especially
from parliementary case law on precedents of varlious Speskers in the
Commonwealth and from Standing Orders." (11) The discussion of the
jurisdiction of parliament in this chapter is also based, &s Ghai point
out, "on the notion of a representative character of the legislature.
Its claim to moral and political authority arises from its election

by the people, which in 8 demopcratic system invests it with an
unquestioned mandate to decide on matters of fundamental policy." (12)

The Zambian Parliament is 38 unicameral legislature; as such 38 decision

{5 carried when it receives a majority of the votes of the members e



(5)

bresént and votiné, (13),and takes effect immediately it is passed.
. g N } : A
The next question to deal with concerns the reasons as to why

parliament should control the parastatal bodies. It is a generally
acceptéd principle that public enterprise is simply an extension of

state power. If it is an egtension of state power, then Parliament will
definitely be iﬁterested to see how these enterprises are performing.

For there is a school of thought which agitates for the parliamentary
scrutiny. of parastatals on the understandlng that '"the nation has become
the owners of the enormous assets involved in these industries, and it

is widely £eit that. there should be means of enquiry and criticism."

(14) This argument is based upon the understanding that the beneficiaries
of the parastatals are members of the general public who ought to be
encouraged to participate in the performancé of these enterprises. But
since it is practically impossible for them to do so directly, their
representatives in Parliament should have the right to exercise authority
over these parastatals. The Parastatal sector according to President
Kaunda represented 80 per cent of the nation's economy in 1980. (15) At the
same time, the President regretted that the parastatal sector accoqnted
for 20 per cent only of Government company tax revenues. He said this
showed that some of these parastatals were not being run efficiently.

As a matter of fact as at 31st March, 1982, the Government's investment

in all ZIMCO group of companies was K522 million. After-taking into
account the losses etc, the group made net profits totalling K172

million during the period 1976 to(1981. Although the group paid the

total sum of K215 million in duties and taxes during the same peridd,

the conglomerate failed to declare and make payment of dividends to the
shareholder - (The Government) and to pay interest on long-term loans

to the Government (16). I£ is true that the parastatal sector was not

being run efficiently. The Parastatal Committees probe att#ibuted this

4




(6)

to lack of proper planning and control, losses of cash and stock and

poor .Financiel accountability. (17) 1In the circumstances, Parliasmentar

: ’
4 . '

s%rutiny if used properly can, in my view, assist the Executive in

pTOPPing up these enterprises o perform efficiently and profitably and

also to ensure that thelr funds are spent on useful official purposes.

The other reasons-to be advanced in fa&our of Parliamentary scrutiny are
that éuch interventions would ensure fairness and efficiency in the
operations of parastatals. Similarly, it is only Parliament asmong all
tﬁé;;igéns which appears td be competent to question%the'irregular»'
exercise of powers by the executive over the parastatal enterprises.  Ir
a One-Party system like that of Zambia, the executive tends not only to
be powerful but alsoc to be authoritative. This therefore increases the
importance of parliament to control the activities of both the para-

statals and the executive.

dut with what degree of success can parliament exert its influence in
this manner? It is difficult to say, bearing in mind, as we shall see
in the coming Chapters, that a single-party government promotes not
only Presidentialism but Party-dictatorship as well, which (with minor

exceptions, if any), tends to make parlismentary democracy illusory.--

The other school of thought agaihst parliamentary control of Parastatals
argues that Public enterprise activities "involve commercial trasnsactior
on a large scale, and it is desirable that they should not be unduly
hampered by external influence." (18) In any case, it is further
asserted that Parliement &s a repository of power should eschew scrutiny
of those functions which it has already delegated (in case of statutory
cerporations by Acts of Perliament and in case of Parastatals with a
company form, under the Companies Act). The argument put forwerd is the

no clear distinction can be dreswn between the scrutiny of Parastatals
for the purpose of accountability only and that of control proper.



(7)

This argument comes out clearly in case of Zambia.. There Parlisment.
gtoes not observe the principle generally observed in Britain, that
"the executive is only responsible to Parlisment in respect of matters
in which it is authorised to give directives to the enterprise or

for which the statute empowers or requires the éxecutive to make

a determination.® (19) The Zambian Parliament has, despite this
precedent, taken advantage of the failure to adhere to this principle
“:and has iiterally speaking taken-upon itself the function of control

/bver the parastatals.

The other argument against parliamentary intervention in parsstatal
industries is that Parliament is not best suited and does not have
~the personnel to deal adequately with issues of administmtion requirini
detailed consideration and examination such as bribery, corruption,

financial mismanagement, breach of foreign exchange regulations etc.

The gquestion of whether or not parliament should exercise control

over parastatals can not be answered in a conventional 'yes' or 'no!
method. It involves evaluating the pros and cons of many issues and
the systemlunder discussion, Although it is an accepted principle

in the British House of Commons that accountability of public enter-
prises is necessary only in as much 8s it ensures that the enterprises
concerned conform to the policies end objectives for which they were
established, this may.be different in another country. This question
is fully snalysed in the following chapters and & conclusion is reache

which takes into account various factors applicale to Zambia.
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H2APTZR 2 - PARLIAMENT:RY CORTROL

. This chapter gims to discuss the following questions: How does
Parliament exercise control over paraststel orgsnisations, and whet
mechanisms or institutions hsve been used to ensble Parliament to

exercise supervision over the parastatal companies?

Before enteriné into further discussion of this subject, it is nece-
ssafy to set the parameters within which perliamentary control of
perastatals would be exercised, by_?eétating the government policy on
ﬁgrgsﬁatais. It is éﬁparent from Chaﬁgér one, thsat in creating‘the;;
pﬁ%astatals, ﬁhe government wanted them to be ruh primerily on
commercigl lines. This understaending was made even more‘ékplicit in
the Third Year National Develoﬁment Plan, wherein it was emphatically
stated thst "paraststals will be 2llowed to operste ss economic or
commercial business organisztions."(20) ‘To avoid doubt with regsrd

to the Kstionsl ideology, the Plan went further and elucidated: "The
fundamental role of the psrsstastal sector is to sct s the main agent
of the.stste in forstering economic development of the country along
socialist lines. The perestatsl sector, therefore, must become the
mzin vehicle for establishing sound socialist relstions in the economy."
(21) Perlisment, therefore, is expected to exercise its control of

persstatals within this fremework of mixed economic planning.

Perliament exercises control over psraststal- enterprises using, what

I would like to refer to es "formal'" end "informal" control methods.
Formal control is thst type of control psrlisment exercies in sccor-
dance with the perliamentsry rules, préctices, customs snd conwentions.
These teke the form of committee procedure, cuestion time for orel snd
written snswers snd general debete time, especislly on the speech sfter
the official opening of Perliament by the President, on the consideratic

of wsys, mesns esnd supply, on the private members' motions etc.
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informal contrTol, on the obher hand, is thal type of control which

~ the House end especially Members of Parliament as individuals exerbise

L4 4

as a matter of course. This may be done, by Members of éarliament,
through théir letters of enﬁﬁif& étb.y£o parastatalrdfganisations, and
through the atténdance of meetings in their respective areas of
administration on such bodies as the Provincial Council aﬁd District
Council (22) It has been the government's policy 1n Zambia to compel
the Barastatal Organisations' Executives to attend local Provincial

Council meetings just like the Provincial Government heads of depart-

"iﬁénfs, and to be answerablé in certain respebts to the Provincial

Couhcil on the performance of their respective companies. In this way,

-a skilful Member of Parliament can bring pressure to bear on the

activities of a parastatal by raising issues affecting particular

parastatal in the Frovincial Council as well as in the District Councill

- (23) For inétance, the Member of. Parliement for Solwezi Eest used the

Provincial Council to expose the maladministration and financlal
mismanagement of the North western Cooperative Union. As a result,

on the Provincisl Council's request, the Minister of Cooperatives

asked the Auditor-General to carry out an audit of accounts of the said
Cooperative Union., The audit revealed financial irregularities,

misuse of public funds etc; The Board of Directors was subsequently

requested to take the necessary action.

Formal conirols as already spelt-out can be exercised in one of three
ways, nemely: Committee procedure, question time, and debate. I woulc
like to give an overview of these procedures before giving a detailed

discussion on each one.

In Zambia, the Committee responsible for scrutinizlng the activities
of perastatal companies is known as "the Committee on Perastatal Bodles

This Committee wes set up by the Third Nationesl Assembly. in 1573,
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Before that, the only sessional committees were: 'Sfanding Drdefs
Committee; House Cohmittee and Library Caﬁmitt;e (2&) Th; tenure of
office of this Committee on Parastatal Bodies is that the Committee i
for each session of the National Assembly, which is a period of one
year. The terms of .reference (25) of the Committee on Parastestal

Bodies are as follows:

"{(a) to examine the reports and accounts of parastatal bodies;
“(b) to examing: the reports of the Auditor-General on parastatal -
bodiési . N , : v .
(c) to examine.in the context of the autonomy and effeciency of
the parastatal bodies, whether the affairs of the parastatal
bodies are beinn managed in accordasnce with sound business
principles and prudent commercial practices; and
(d) to exercise such other fpnctiohs vested in the Public Accounts
Committee as are not covered by paragraphs (a), (h) and (c)
above and as may be allotted to the Eommittée by the Spesker

from time to time."

Careful examination of these terms of reference which Parliament

made and adopted for itself, reveals the asbsence of the fact that
these parastatals should be run on "Socizlist :lines," the policy whic
the Government has mede very clear, This shows how parliament can
skilfully by-pese @ government policy when the Government Front 8ench

does not carefully scrutinize the actions of the Netional Assembly.

The other method of control is by way of questions. Parastatal
organisations could be controlled in their sctivities by way of
Guestioning in the House on their performance. Questioning can be

sub-divided into three categories: Firstly, those felling under

standing order 27. These require nctice to be niven; rTeplies to
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these oral questlons should be given by Ministers respon51ble within
twenty-one days from the date of decpatch The second category of que-
stions falls under Standing Order number 28. This standing order
allows a member to ask a gquestion without notice on any day, provided
the Speaker certifies that it is of urgent character and relates to a
matter of public importance. The question of how impoftant éhe matter
should be is decided subjectively, thus, it is up.to the Speaker to

exercise his ouwn discretion.' Such guestions are normally filed with

the Clerk's office by Members of Parliament and directed to Ministers
under whose Jurisdiction a parastatal organisation falls. In the case

of those perastatals falling under the administration of ZIMCO, questiq

are directed to the Prime Minister who is at the same time Leader of
the House. The third category can not strictly be referred to as
_questidns, but I would rather treat it as such. An ingenious member

of parliament could, by raising aA“point of order", in fact ask 8
puestion indirectly. Alternstively, while on the floox», he could raise
nertineAat points and ask guestions which a Minister may, during his

winding up, find himself compelled to reply to.

The third method which Farliament mey use to control parestatals is by
resorting to debate during the sitting of the House. Farliamentary
debates cen, sitrictly speaking, be sub-civided into four groups, namely

(i) c¢ebste on the motion to sdopt the Report on the GCommittee of

(4]

Parestatal Bodies; (ii) debzte on the Fresidentisl speech (2&)
precéding the officiel opening of Parliement by the PFresident;

(iii) the dehate on the Estimates of Revenue and Expenditure presenter
by the Minister of Finance during the First Session of Parliement.

The debate under this heading is restricted to matters of policy and
nublic importence, and (iv) & debate following the moving and second-
ment of a motion brought up whether by the front-bench or the back=~

bench. .
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I would now like to consider in detail the committee system,

. +

ouestion time and debate as mechanisms of control of the parastatal

organisations.

(i) The Committee System.

It.uould sppear that the establishment‘of the Committee oﬁ

Parastatal Bodies was precipitated by the Kayope Commission, which

was appointed to investigate anomalies in the parastatal organisations
*The members (at that time) found numerous cases of miSaﬁpropriation'

and other irregularities, but nothing happened to impfcvé the mebﬁa-

nisms of public control which might have led to greater efficiency

and honesty.® (27) Thus as we have seen, in 1978 Parliament esta-

blished the said committee to monitor the activities of the Parastatal

The memberéhip of the committee has always been restricted to ten
back~-bench members. To enable some evalﬁation 0% the members to be
made, including the members' orientation, Table I is provided belouw:
The Table shows that .members of this parliamentary committee with
business interests dominate, followed by the non-professionals. No
doubt, it is possible that even under the remaining professional

and non-professionel cetegories, one is likely to find Members of
Farliament with business interests. Gertzell, for instance, states
that in the Third National Assembly (1973-78) over 4O per cent of
Members of Parliament ha« business interests of one kind or another.”
(23) Due to this factor, it is likely, &s will be seen later, that
the decisions and recommendstions of the Parastatal Bodies Committee
will be influenced by and based on capitalist principles, with their
concept of free-enterprise, The procedure of enguiry adopted by

the Committee follows both formal and informal methods: that 1s to

say, by calling witnesses from pzrastetals to appesr before it, by

concducted viegits to the company offices and througi.’ the orape~-vine.
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Table 1: Parastatal Committee:-.membership, orientation etc.
——— o 4 [ Tt + i rMemnmbers )

M T . 3¢ —F e
Year | Frofession of - [Businessmen| Frofessionzlg Non- Total

Chairman : Professionalsg
1579 | Socislist Orientsat 7 2 i 10

tion
1580 | Professional/ ' 5 4 1 10

Jdounalist and»n |

g2 formér Permanent

Secretary.
1881 " 3 5 ’ | 2 10
1582 |Professional/ e :

Hlunicipal Accountant 1 2 7 10
1583 " 3 q 6 10

TALS 15 yrs|3 Chairmen 19 W 17 50

Source: Information based upon my own observations and experience in

public life.

In Zembia there &are more or less 500 parastatal companies in operation.
It is therefore not possible to review their'activities in a limited ..z«
Essay of this type. Accordingly, I have chosen to focus attention

on four paraststals during the period 1578 to 1S63. The parastatels
concerned are: (i) ZNCB - Zambia National Commercial Bank Ltd,

(i1) uBZ, - United Bus Company of Zambia Ltd, (iii) ZNPF, - Zambia
Nation2l Provident Fund, snd (iv) ROP, - Refined 0il Products (1575) Ltc
ZNCB deels in banking business, UBZ is involved in road transport
activities. ROF deals in the production of edible facts end oils,
detergents and sosps. ZINPF is a stetutory service corporation

responsible for providing old age pensions or provident fund schemes.
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All ZRCB, ROP and UBZ are subsidieries of ZIMCO and are registered
companies Falliqg under the Cowpanies Act Cap. 680. I would categorise
ZNCB and ROP as pu;el; commercial enterprlses. UBZ and ZNPF have the

dual purpose of being commerci l enterprises and at the same time

providing social services to the general public.

According to the Report of the Parastatal Bodies Committee for the
First session of the Fourth National Assembly appointedvon 16th Jdanuary,
1979, the committee in 1575 held forty one meetings at Parliament
Buildings and at various Parastatal companies which they visited.
Twenty-nine parastatals were visited during this time, which included
the four which I have selected as samples. Bearing'in mind that this
was a Second Committee since the establishment Df.this Sessional
Committee, it is not surprising that the committee fzced problems

in its initiasl dealings uitﬁf%xecutive and parasstatals. The problems
it faced in its work were: (i) a-delay in-the Action-taken-Report

on the recommendations of the previous committee, thus makinglit difficu
1t to know how the txecutive had responded to those issues, (ii) Non-
presentation of Annusl Reports by Parastatal Companies to Parliament,
(iii) the victimisation by management of employees who gave evidence

to the Committee, (iv) lack of understanding of the Committee's terms
of reference and office by mansgement, and (v) the preblems faced by
the Committiee in scrutinizing the parastatal financial activities, since
the Auditor-General wAs not empowered to aurlit the accounts of
parastetal companies until 1530, after an Act of Pearliement had been
nassed for the purpose. (29) ~-Despite these problems, the Committee
has éince 1575 been extremely active in its efforts to scrutinize

the activities of parastatals. At the end of every parliamentary vyear
2 report is producec and tebled before Parliament for debate and sub-

sequent adoption. The Reports contain voluminous information on the

irregulerities and shoddy performance of the parsstatel enterprises,

with recommendstions to Government. The Committee has suycceeded in
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digging up @ number of isSues,-despite.the fact that it spends.
considerable timE'iniFolloQing ép mztters contained in the prévioué
Reports and Action-taken—Reborts (1951 Repoft F.1). For instance,
the Committee has among other matters discovered the following:

At City Radio Ltd,'a'subsidiary of Zambia State Insurance Corporetiony
the Committee disapproved the system of seiling goods to employees

at a discount. Upon this recoﬁmendation, the Board accordingly
discontinued the practice (1581 Report P. 1).  In its 1983 Report (
pp. 55-6) the _Ccmhittee observed the anomalous situatioﬁ where some
people were appointed Directors of too meny parastatals.. For instance
the Managing Director of INDECG,'a holding company of a certain group
of ZIMCO companies, was a member of 31 parastatal companies. This,
the Committee observed could fesult in overworking him and thus lead
to poor performance. On the other hana, the Committee also revealed
and recommended sgainst the appointment of certain Chief Ezecutives
of some parastatals as Directors on other perastatals and vice-versa.
This, the Committee sald, leads to inefficiency, in that some Chief
Executives are reluctant to point out mistakes in the orpanisations
where they are members as Directors for fear that their counterparts
wouldg in return point their mistskes in their ouwn organisations &s
well, thus jeopardiéing the decision-making and plenning process, (30)
In order tc understand cleesrly the work of‘fhis Committee, Table 2

is produced below. I propose to analyse Tahle 2 to see how effective

)

the seid Committes is in controlling the marzstatal ornenisations.
[l =



The above analysis of the Committee's recommendations extracted from
the four Parastatal Companies-réfeal the.following facts: That out

of the total recomméndatlonc made by the Committee only 24 per cent of
these recommendatlons fall under the group of policy. 19 percent are
recommendations of public importance but not necessarily of policy.

43 percent are minor and insignificant, such as recommendation numbers
11, 12, 15 and 21. Or the other haﬁd, récommendation number 5, inspite
of being a major recomméndation, is purely administrative. Besides,
the Committee was actually very aware that the Government had no funds
to maintain rural roads, but insiéted‘on ufging it to do so. On UBZ, it
should be noted, that the Committee also went into (great) details of
administration, such as, ensuring that spare wheels, jacks and spanners
were carried by the crew. The only réasonable explanation the writer
can give to this is simply that the Committee members had an interest
in this matter, arising from the complaiﬁts against poor service
provided to their constituents. The other explanation is that the
Committee gets interested in matters of detail when they come across a
company run as inefficiently as was the case with this parastatal.

This assumption can be proved in relation to ZNPF where, as a result

of the efficient administration of that parastatal, only one unimportant
query was raised (récommendqtion No. 15): Apart from these comments, it
can be seen from the Government response that all the recommendations
made by the Committee were accepted by Government, with an assurance to
implement them where necessary. Secondly,. the answers provided were
specific, except for the first recommendation which was not actually

answered.

With regard to ZINCB, recommendation number one attracted the attention
of the mass media, and received wide press coverage after it had been
tabled in the House. Of special interest was the revelation that the

persons whose amounts were written-off-included top officials in the

Party and Government and well-to-do businessmen.
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The publicity embarrssed the leadership, whose political system stood

and advocated the creation of a classless society which was to be

achievéd thf;ugh éhe Qeradibation of capitalism, ...corruption, and
the éxploifation of one msn by another.” (31) The Committee's work

on this parastatal was well done, thus pressure was brought to bear on
the Govérnment and ZNT3 to epsure'that the top officilals concerned
paid in full their debts tolthe bank, which wss done. The Action-
taken-Report by the Government made in response to this ;nd other
issues ralsed by the Committee confirms this.(32) Not withstanding
this echievement, it is cléar from the Committee's Report tﬁat the

ZNG8 Mansgement declined to release the list of names to the Committee

of these debtors who included "top party and government officials.”

The Committee's probe on RGP reveals th¥. following anomalies. For
example, its recommendation number 15 was not properly investigated.

This is clear from the reply made by-the Exe;utive in column 4, On
recommendation number 17, 1t is difficult to understand why the Committee
cautioned the Goverrnment on its policy to urge ROP to buy locally produce
raw materisls instead of imported raw materials, bearing in mind the
foreign exchange shortage faced by Zambie at the time, and the economic
and social consegquences which would befell the nation if locally produced

r3w materials were not purchased,

Having examined in detzll the activities of the committee, I have the
following gereral comments to mske. First, besides & few anomzlies

here and there, the committee's findings were pertinent eand, 8s can be
seen, the Government or Manesgement concerned (with minor exceptions) did
agree with its recommendations, Secondly, the Government does not teke
extreme care‘anu interest in preparing the Action-tsken-Reports, and in
encsuring the follow-up zction on the recnmmefdations. Table 2 shows
that 28.% percent of the recommencations waie by the Comeitter and

mrnoted by Parliement were not #ttendec to. The Aulion-taken-Reports




chould not have been writiten showing thet it wes a Parastatal concerned
Uh*ch was replvinn to & recommendation by the Committee. Instead, it shou)

4

have been up to the Government to make Aeplles tao the house on hbehalf

of the Farastatals., It is only through this method that accountability
to Parlisment of the &xecutive can be ensured. Thircly, it is evident
that the Committee wastes much of its tlmp investigating miedse aoninistra
ve details. Table 2 ghoms that 42 per cent of its recommendations were
of & minof nature and not worth the committee's attention. Infact, when
one adds the major administrative recommendations, the number of re-
camhendations né%zwbrth tihhe committee's attention rises proportionately
to 62 per cent. No wonder, therefore, that the percentage of recomme-~
ndetlions not attracting the government's sttention is 53 per cent. As
regards the investigation of important policy issues, my observation

is that the Committee appears to be influgnced by the 'profit-making!
concept, to the extent of disregarding other social and economic factors.,
For instance, this ergument comes oht clearly in the example already
given of ROF in Table 2 No. 17. This, houwever, should not be construed
@s & discoursgement. I am gquite aware of the diFFiculties which the
committee faces in this task. The Committee appears to be influenced
by~ the concept of improving the performance of parastatals, which in
turn should be a good source ofvrevenue for government requirements,
including the provision of sociel needs. I do appreciate this strstegy.
This sssumption, however, becomes difficult to believe in the wake of
vtterances such as those made in 1975 hy the former Chairmean of the
Committee on Parastatzl Bodies, Valentine HKayope, in a debate %o
Farliament in which he said, and I quote: "the capitalists (are) the

J‘i

only people who can bail us nut ...sncialism,...hes ched us 'as 3

country economically,"(33)

v

It is puteide the scope of this paper to go into details to show that
socilalism per se, especielly the cdenree of cocialism sdopted in Zambia,
could be the only cause of Zembie's econonic crisis. Whst -2 misguided .

onininon! Surelv. z2zpatt frem externzl econonmic Tactors. such thinps a8s
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corruption, (34) financial mismanagement, incompetence in politics,
civil service and parastatal sectors resulting in improper planning
;and mismanagement could be some of the major causes. Infact,"eveni
outsidérs like Turok (supra) have acknowledged that the external
factors "such as price falls in copper and rises in oil as well as
the war in Zimbabwe have had a catastrophic effect which few economies
or government could withstand." Unless reckless utterances like
that of Kayope are eradicated, the estrangemelt between the Executive
and the Legislature is likely to ensue, and the losers are likely
to be Members .of Parliament, when the Executive decides to take
firm action against the parliamentary committee on Pafastatals. It
is important for the Members of Parliament to understand that par-
liamentary control (of parastatals) is mainly emotive in character,
where: '"Emotive Control.depends on personality and politics. It is
concefned with the degree to which policies can be "influenced and"
accepted and objectives achieved by persuation, argument and personal

influence." (35) On the whole it is a public relations exercise..

The coﬁmittee system as a methdd of parliamentary control has been
described in this Chapter, and the detailed activities of the Committee
on Parastatals analysed. I have also commented on the Committee's
detailed operations. One question, however, remains unanswered, and
this is: to what extent does the Parastatal Committee control these
parastatal companies? The extent to which this Committee controls

the Parastatals in such a way as to enable them to increase and
achieve economic efficiency is uncertain. Using Table 2 as a guide,
however, it is clear that (the Committee's) 60 per cent of the
Committee's major policy recommendations were not responded to by the
Government. It is also clear from the Summary that the Committee spent
about 43% of its time on tri vial matters and 62 per Eent of its time
is spent on routine matters of administrative nature. If I had to

base my argument on the strength of this analysis, and on the argument

4
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much contreol of parastatsls by Parliament could stifle the initiative
and smooth running of these bodies,(36) my answer weuld be in favour of

not having such a Committee.

The arguments in favour of the Committee's scrutiny which appeal to
the writer are based on the following understanding: Firsf, in view
of what has been brought to light from time to time hy the Committee -
glaring incompetence, carelessness anc inefficiency on the part of
parastatal management - it is ridiculous to claim that such conirol
woula "stifle initiative and the smooth running® of the parastatals,
ince there is no "initiative" to stifle nor the “emooth running"

of compenies to preserve. It is the writers considefed opinion that
the impsct of the psrastetal committee on these companies has in some

way contributed to the improvement in performance of the parastatal

spetore

Second, it is srgued that as long &s the Management of parastatals
continue to be lex and ineffective to the extent that they incovenience
the consumers unnessarily e.g. by their fesilure to carry spare wheels
etc., it will be in the public interest for the Committee to intervene.
The questions of expertise and lack of time by the Committee does not
arise, since it hes mensged to carry out epprecizhble work within its

limitec means.

Thirc, it is ergued that there hes heen very little control coming
from ZINMCO and /or Ministryies concerned, so the Camsitiee shonld sten

in to fill the gep. It is siressed thet in @ syeten where the civil

-4

service s too weak (37) and sluways itreiling behind the noliticians

in theis repid developmernt progremmes, parlisrment is the onlv sure way

-1

cf oropping up the lzissez-Teire sdministrstive Luresucincy In certalin

4
chses evveo Lhe poliligiens such &s liembers of the Centw»el Conmittee
and Hinisters have lel the system down due Lo Lheiv ‘ncompetence aAnd

.

were ancountalzl
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Fourth, 1t is the writer's submission that the Committee has proved to work
to the advantage of Zambia's economic development. It wasiborn at the :
right time and its work is proving a success, bearing in mind that the
government system ~has allowed itself to 'function by criticisms!, While
it ié true that the one-party state promotes "unity and peace", it can be
argued that it also prcmotes“and protects authoritesianism (38) and that
parastatals are used to entrench political power (39), giving rise to =
need for an equally authoritative organ to check on the activities of the

) executive. In this way, the Committee system appears to be very effective.
It has turned out to be a more effective mecﬁanism than the question and
debate methods,especially in a weak and underdeveloped economy like Zambia.

Its disadvantages are outweighed by its advantages.

(i1) Parlismentary guestions.

As I have already shown above, Parliamentary questioning is another form of
control which Parliament exercises to control the  parastatal organisations.
Table 3 below provides a simple breakdown of oral questions asked by Members

of Parliament in parliament on parastatals.

There follows an analysis of how Parliament exercises control through this

method.
JTable 3: Summary of guestions asked during the last sitting of the First
Session of the Fifth National Assembly of the year 1984,
No. of guestions|Percentage of Percentage of all
asked parastatal parliamentary
questions questions
Policy and public impor- 4 54% 11%
tance questions
Minor anc purely admini- 35 Le% %
strative questions
TOTAL 76 100% 205
l ' |
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Note: 1. Total number of questions asked in all were 369.

2. Total -number of .questions asked on the activities of parastatals

were 76.
The shmmary tells us.that the total percentage of guestions asked in relation
to parastatal organisations is 20 per cent. Of these, 54% were questions
relating to policy and public importance, and LE% were questiDAS of trivial
nature, such as guestions numbers 312, 323 and 373. The summary therefore
shows that about 50 per cent of the parliamentary time spent on parastatsl
guestions is spent on matters which are not worthy of the attention of the
House. An examination of guestions 312, 323 and 373 makes it apparent that
such gquestions may not pass the test enunciated in the House of Commons, as
they relate to day to day running of parastatals, viz:
*"312 Mr,., Sata - to ask the Minister of Power, Transport and
Communications when electricity which was disconnected two
years ago will be provided iﬁ Chisengalumbwe Ward in the
Kabwata parliamentary constitu;ncy.é
*¥323 Mr, Muwowo (Chief Muyombe) ~ to ask the Minister of
Cooperatives what measures hié Ministry is taking to seal
loopholes through which some drivers at the Northern
Cooperative Union pilfér packets of fertilizer and re-sell
them at a cheaper price."
*"373 Mr. Mwewa ~ to ask the Minister of Power Transport and
Communications when UBZ will introduce a local service from

Mansa to Chipili.®

In Britain a rule has been established on what type of guestions should be
allowed to be asked on the functioning of public enterprises. The Select
Committee on Nationalised Industries recommended that “questions must be
confined to matters for which the appropriate Minister is responsible.

In the case of the Nationaliseo Industries, s large amount of responsibility

has been vested by statute in the Boards."(40)

s N
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The rule which excludes questions on metters "outside Ministerial
responsibility™ w~s first introduced in the pgincipgl stetement

to the Zouse of Commnons by Herbert Morrison, (41) snd confirmed

by Spssker Clifton-Brown, as we sh2ll see lster. The srgument
sgainst ssking questions of routine nzture is ssserted es follows:
"It would be contréry to this princicle and to the clesrly expressed
intention of psrlizment, in the governing legislastion, if Ministers
were to give replies in psrliement or in letters, informing sbout
dey to dey mstters. Undue intervention by the Minister would tén@
to impeir the boards commercizl freedom of esction. The bosrds

of socielized industires are under the obligetion to submit the
annusl reports snd accouﬂts which ere to be laeid before Parliesment.
In the Government's view, it is right thet Parliement should from
time to time review the work of the Roerds, on the basis of the re-
ports snd sccounts presented to perlisment."(42) The Spesker
Clifton-Zrown, msde it clesr thet s refussl by o “Zinister tc cnswer
2 ~uesticn would sccording to normel prectice, prevent such e

tut on the neper = second time., Tig prqposeé-tqvleave
the 2ule saich excludes guestions on mstters outside Ministeriel
responsibility unchunged, on vne understending thet he could
exercise his Giscretion to reguire & jusstion to te snswerea on
zccount of "public importsnce®(43) It is shown in Teble 3 that

L€ per cent of guasticons asked by lembers cf Ferliement in the
7ambisn Notionel Assembly were purely saministrztive snd triviel.

It is slsc shown in Teble 2 thot 43 per cent of the recommesndstions
mede by the rerestatal committee were of & purely edministretive
:nd minor nsture. The percentsges of 46 e¢nd 43 mzde are guite
nigh. If we hsd to apply the principle in wWestminster, sll these
recommendstions £nd guestions wauld be unwelcome by the Go.ernment
there, given thet they infringe the sdministirztive sutonomy end

indepencence of the compsnies concerned. .
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sut why cen't this ssme principle be ;pplied in Zsmbis? why
~shouldn't the Committee be restricted to metters of policy and public
imbortance? The Zembien Parlisment. sppesrs to, be in sn awkwsrd position-
In & single-party Legislature, ?he Party is ageinst criticisms of its
party policies snd programmes in parliement by Members of Parlisment
wno sre regarded as its members. This point hss been msde quite
clesr by President Keunds in his Addresses to the House in which he
warns lMembers of Parliament against the "wesring of two hats" snd
criticising the policies snd programmes of the Perty end Government (44)
This pleces a:. Member of Perliament in Zambia in & dilemma. - It also
probably explains the resson why the Zambian psrliament spends most
of its time on trivislities. Does this therefore mean that the Zambian
Parliement fulfills & merely symbolic function eand thus it is not worth
its existence in its present form? This is the question which hss to

be evaluated end answered lster in this Eséay.

In Zembia, it spveers ess if the test as enundiated by Clifton-Rrown

has not so fsr been spvlied either by the Prime Minis@er or the Spesker
of the Netionel Assembly. Similerly, the writer hss not so fer ex-
perienced a time when e Government Minister iﬁ'Zambie declined to answer
e question on the understsnding thst such a question gffécted the dey

to dsy admihistrction of the perastatsl concerned. Zesring in mind

that the Zambian perlisment is privileged in hasving sn effective end
thorough-seerching Committee on parsstetal Bodies, 2s we have slreesdy
seen, there is no resson why Ministers cannot tske sdvsntege of this’
rule, considering thzt they ere very busy people 2nd most of the questions
esked were indeed of sdministrestive deteil. For example; in my viesw

on question Ko. 323 (Supre): the !‘ember of Parliement should hsve resised
the issue with the Cooperetive Union in his eres end et the s:=me time
reporting the msztter to the Police, since the mestter is of s criminsl
nsture; on question o, 312: & letter should hsve been written by the

‘ember of Pzrlisment to the i‘tnagement, requesting informetion or sction
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as necessery; and on question llo. 373: the Member of Ferliesment
ought to heve reised the mattér directly 'with UBZ heed office

either in writing or verbelly.

Since it is elmost &n accepted prectice for Ministers to snswer eny

/)

oral questions, it is not clesr whether the Speaker would be receptive
to the principle of "Ministerial responsibility". The only csse on
record which the writer hss come across is en instsnce where the

rrime Minister(45) rose and blocked guestions of clerificstion on the
Ministeriel statement msde by the Minister of Lsbour snd Social Services
(46). The Spesker in regly said: "It becomes a litfle involved and
difficult to guide the House when sn Hon. Minister mekes g Ministeriel
stetement and then the Prime Minister, who is sbove Ministers, mskeé
comments cn it. It becomes very involved; if not impossible to

proceed normzlly....Perheps we go to guestions for orsl snswer.," Thus

points of clerification were skipped. It would eppesr thet in the

szme menner the Spesker, if this rule wes brought up, would be likely
to exercicse his discresion in fevour of "¥inisterisl discretion"(47)

The use of perliementery questioning in Zambia cen be evseluated further.
The ergunients in fevour ol guestions sre ss follows:- (i) <uestion

pol H

time is usefully used by Members of Perliament to remind HMinisters of
mstters of imgortance on which rMinisters msde essurznces to the iHouse;
(ii) The time is useé to mexe Ministers ewere of the issues or matters
of public importence preveiling in the ccuntry; (iii) Cuestion time
could be used to censure &nd criticize the Govesrnment; (iv) e pertinent
question mekes "of gls swsre of the need to be sble to justifly
decisions; it emphssizes the importsnce of consistency snd fsirness;

it keeps senior officiels constently in touch .‘with the deteils of

sdministrstion =nd it mekes ministers snd officisls sensitive to those

issues wnich ercuse the interest - hostile or otherwise- of lMembers
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of Psrliament;"(48).

Considering thet ai;ost‘éil p;rastatals falling under ZIMCO sre
enterprises with & company form;'according to Ghei, (the conclusion
which I slso sccede to) this chsnge of form &nd chsrscter of such
companies does infzct mesn thst the executive assumes more direct
control than the control it exercises on the statutory corporations.
in view of this, it becomes in my view, necessary for parlisment to
exercise scrutiny by wsy of gquestions and indeed by way of many

other methods.

On the other hsnd, the critics of parliamentary control essert’ .es
follows: firstly that the privilege of guestioning Ministers on
parastatal activities is sometimes abused by Members of Parliament
as they tend to ssk questions in which they heve direct or indirect
pecuniary interest, contrsry to Standing orcers 57 end 60. This
srgument wes evident wnen ons of the Members of Psrlisment, who was
en economic consulisnt to & private peper milling company, &sked the
following question Ko. 290 (49)" to ask the Minister of Commerce end
Industry:- '
(2) how much money in foreign currency wes spent on importing
paper in Zembia in 1981, 1982 &nd 1983%; &nd
(b) how much foreign exchenge'was provided to (nsme of the company
omit<ed)f dring in rsw meterisls snd spsres over the same
periocd;" Secondly, they elso sssert thet same of the questiohs,
es I have slresdy shown) hing= cn matters of trivielity, thus reducing
the prestige of the House. This scdmittedly appesrs to be "pert of
the price peid for the existence of cuestions that s lot of time hss
to be devoted to relstively trivial metters by pecple who msy hsve
much more importent problems on hend;" (50) Thirdly, it is asserted
thet es in Britsin, Members of Fsrliament in Zsmbis should try as

fer s possible to utilize the use of letters gnd inguiries by
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writing diréctly to the psrastatals concerned. In Britein this
method 1is gsed‘%nd agpee?s to schieve better results still. For
instence, Hanson stztes thst s Chsirman of a Trensport Corporstion
revealed thet in the 1950s he wses deaiing with sbout 1700 letters
per yeer; (51) Fourthly, the srgument thst psrliament should
exercise scrutiny through questioning as fer es pcisible on
compsnies fslling under the umbrella of ZINMCO, on the understanding
thst sfter 211 these companies sre wholly administered unéer the
control and supervision of the executive (see (v) Supra) is replied
to by asserting thet ss long as these compenies fall under the
Companies Act, psrliament should respect end honour the legel re-
quirements pertsining to the "non-disclosure of certasin informstion"
in accordsnce with the law and the ﬁemorandum and Articles of

Associstion.

My genersl resction on this matter is, however, neutrsl. The system

of scrutiny throuzh cuestioning of perastetals bj srliament appesrs
2 y & P

to be functioning well. There hss

o3
o
3

en

»>

0 ¢risis or complsint raised
by the executive on this method of control. It is toc be hoped thset

improvemsnits in this method will evolve ss s matier of course.

<
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debste znd sometimes generslly to those reised in the Committee's

report.

Thereafter, the government is required to produce the
iActidn-taken-Repoft on the implementation of the recommendstions. (54 )
The question of implementation of Committee recommendations hes
elresdy been sufficiently dealt with under the Committee system

. ebove.

)

The procedure followed on the gdoption of private members' motions
and on their impiementation is similer %o the one discussed sbove.
By wey of debete, lNembers of Parlisment rsise a lot bf issues which
the government takés into account. The effectiveness, however, 6f
these control mechanisms lies in the fact that such debates sare
given a wide press coverage which exposes the government to the
genersl public. It is partly beceuse of this exposure that the
government feels compelled to tske esction so that it legitimizes

itself in the eyes of the general public. Apert from tsking sction

'—Jp

due to the eroused public opinicn, 1t eppesrs to me that the

effectiveness of perlisment on the privste members ! motions end

e}

perzstetel committee's resolutions sdopted is uncertsin. The Govern-
ment eppezrs to tske sction of its own volition end not becsuse of pre
ssure from Psrlisment. Host MXembers of Perligment interviewed (55)
gre of this view and hsve compleined thet "Government does not teke
Perlismentsry resolutions snd recommendetions seriously." The
following incident will probsbly throw somellight on this zllegetion,
even if it ic not specificelly rel=zted to perastatal sector es such.
Tne incident is, however, generelly sppliceble to every perliementary

bhusiness.

In ¥srch, 1985, & Privete vember's Motion wes moved by Devid Kkste,
vw.? for Ksntsnshi, urging the Government <o withdrsw its sgreement
+o sell the 20,000 hectores of lsnd neer the Kzfue-Zembezi confluence

to New AG. Ltd., & Company owned by & Zritish sné s Kenyan citizens,

whose ctsted intenticn wss to spend K68m on egricultursl development.
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Beok-benchers supportedyfhe motion on account thct "lsnd was'aaff

:natlonal herltoge" end thus should not be glven at randon, espe01a11"

‘to allena. Infect one Aember clolmed that the Appllcants wented

to use the lend ‘not for ferm ng purposes, but for nlnlng prec1ous

to 42 end the motion wes cerried. Later on it was ‘revealed in the

‘stones;"hhen put to the vote, the Government was defeated by 55 votes

fiouse, thet, despite the defest, the Prime Minister Mr. Nalumino Mundi:

.later commented to the press thst elthough Government was defestegd

in 1ts 1ntenulon to hcnd over the 1lsnd to e forelgn investment

Bwengwa Rex Nstals raised a point of order, urging - the Spesker to
make & ruling on the "status of our resolutions in this House under
ma jority (single psrty) rule. Lre they useless snd meszn nothlng to
the Government? If so why zre we here?" (56) Onm 27th March, the
Spesker Dr. Robinson Nesbulyato, made = ruling on the metter to the
effect thet the Prime Minister "ected conurery to the mejority of
the House" when he told the Zsmbis News fgency (ZANL) that deSplte4
a defest for the Govarnment the desl would still go shezd. "Hsve
we now resched e stege where we begin to defsce our own design eted
one-perty democrscy?" he ssked. (57) It srpeers thst thet is ¢s

ér &s the Zouse cen go under Zsrmbie's one- -pariy legisleture. Or

7comp=ny, the deal ould»still g0 shead. The Member of Parllament for

is it not? This is tre gaestion which shoulgd ~Te snswered in chapter

-
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oeoetes on the opening spesch to thz House =nd on the Istizste
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income endG eXgenditure is =lso enother wey of ensuring the scrutin
~ Lape,

of pzrliement cn the pesrestezisls. =n ingenuous iember of Ferliament

is likely to mslke usc of this opgortunity to schieve soms ccntrol of

& perésteilel's sctiions. ror inst:ince, ¢ sember of Perliement for
rewsmowe Titus llu4ugo on 9th . March, 1582, vhen Fsrlisment wss

ervices Zstimstes,

n

considerirg the .iinistry of Letour cné Sccizl

. . ks - s e
zlleged thst there wcre tritel prectices 1 the 7IPP. This sllarat’

‘on
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being~so,serious,’the~Minister Besil Kabwe promised to investigote
andeéiﬁskeia reply to théwﬁdﬁserétva leter dete:;:Thé‘iﬁQéétigaﬁion;'

wes cerrlied oul,. cluhoubh no specific case of ur#ballsm wes,; found.

hevertheless the dvestléstlon reVaaled glarlng trsces of leck of -

applicetion of some senior officisls to duty, fevouritism snd nepotism

“in ZNPP-(58) - ST e **”ﬁ S

whet I heve just discussed is full of the mixture of successes end
feilures. The question as to wnether the scrutiny of parsstatels by
T& rllament through the medium of commlttee system,mquestlons andﬁﬁwwﬁwm
‘debate is achieved depends very much on the 1nd1v1dual's subJective
test end on what one expects from thls lnterrelatlonshlp between
perliament, the Executive and parastatals. For 1nstance, ‘some Members‘
of Psrliament, (59) interviewed were not setiéfied'on thé iﬁplehentatid
of recomnendstions generally submitted to government. They said that
Government did not respond to the recommendations sdecuately, and
normally "liked buying time, so thet the issues could be forgotten"(60)
wWhile the seid criticism can not be denied, the fact remsins that the
system is sctually peying dividends, implementstion of recomméndationg-
cdoes tske plece elthougzh st a snsil's pace. In otner words, it is =
matter of degree of implementstion rsther thsn policy. Referring beck
to the Prime HMinister's exemple, it ié true to sey thet there is s
tendency in the Government by certsin politicians end gfficials to
treét perliementery ections which ere contrary to the Perty end
Government progremmes with disfevour. This ettitude eppesrs to be
tolersted by the Perty's Centrel Comnittee, glthough it is not

yet institutionslised. The "option of such policy reéuires smendment
to the Constitution, otherwise it would be unlswful end unconstitutions
For instence, in the recent yesrs, the Committee on Peraststsl Bodies
hes otserved the improvemsnt in the relstionship between it snd the

Psrsstztal Mensgers. This is zn encouraging trend, snd one hopes that

the Txecutive will elso frll suit. This, therefore, leads me to

consider the mechsnisms snd or 1nst tutions enabling Fsrliament to

mtisioirmietpmibisaidnss bt
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exercise control over the psrastatals.

The institutions which- enable psrliament to exercise cqntrsl;or which .
complement the work of psrliament in exercising“contpglwpn_perastatals,
in the writer's view, are as follows: The inti-Corruption Commission;
Specisl Investigstion Team on Economy end Trsde (hereinsfter referred
to 3s SITET); the Commissioﬁ for Investigations; Commissions of
Inquiry; the Auditor-General; Consumers Associstion; Trsde Union -
¥ovement end the Mass Medis.

The Anti%Corruption Commission (61) in its performsnce of duties to
stop and prevent corrupt prasctices in the country, hes so far'investi-
geted snd brought to court. e good number of ceses sffecting parsstatal
officisls. (62) 4Apsrt from this, the committee on parastatal bodies
could if it so wishes refer to the Anticorruption Commission csses
which comes to light on the exercise of its functions. SITZT is s

team of specislized police investigstors on trede gnd economy, especiall

n mstters of contrsvention of Exchsnge control Regulstions, import

(o]

end export licensing offences, governmesnt 2né psrsststal contrascts etc.
> &

Team hss in certasin csses been reguested to investigste

¢ perestetel suspected to heve contrevencd foresign exchsnge or import

ot
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ceses O mvisdminiscirotion znd misusze of office te the Investigstor-

Generel (Crbudsmen), whoze work h:s proved tzneficisl to the couniry

vnéer the Inguiries snctv, the Fresident hes power to sgpoint & Comvwission
4 Py

on cny institution, including
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the ZIIF worxers snd ZiPF mensgement wes referred tc the Commission
which the Fresicdent sppointed on 25th Octobér, 1984 tbfinﬁestigate
the .cause of the strike by ZNPF workers snd' verious ellegstions
egeinst the ¥ensgement by the workers. It can be recalled thet this
wes the stme issue whibh Ziember of Parlisment for Kewambwa reised
slleging thst there wss tribelism in ZRFF. But unfortunstely owing
to the intervention by the Prime Minister the metter wss not cerried
sny further, since the problem wss not solved, it leter resulted in
the sppointment of the Commission of Inguiry. In this the Commiss
of Incuiry will be deeling with.e& mstter which the Nstionsl Assémbly

raised but had no internsl machinery to hsndle it et that time.

The other institution which helps cirectly end indirectly the House
to control the persstatsls is ss we have elresdy seen ere &s follows:
(i) the office of the Auditor-Genersal. ‘It is in meny instsnces this
-office which feeds the Committée-of the House on Psrsstatals on
financisl irregulsrities etc. Likewise, fhe Committee does request
the isuditor-General in many ceses to cerry out sudits on .those
perastetals the Committee hes ressonable grounds to suspect thnst sll
is not well. The Finesnce (Control snd Mznagement) Act, S.8 empowers
the fuditor-Genersl to sudit stastutory corporstions sccounts. And
the Public Audit Act No. 8 of 1380, on the other hznd empowers the
tuditor-Genersl to cerry out eudits on the peraste;els with company
form. Under this Act, the Auditor-General hes immunity ageinst eny
ection in respect of the findings of eny sudit or inspection csrriéd
out. (63) Similerly S. 8 compells £ll psraeststels to include in eny
contrect or sgreement with other‘perties & provision empowering the

iuditor-Generel to nsve eccess to, end exsmine ell books, records,

)

other cdocuments relsting to such contrsct. 1In

©,

-
* a4

pepers, reports

P

the exercise of his cuties, the iuditor-General is not subject to the
direction or control of cny other person or suthority. (64) 1In the

circumstences, the Auditor-Generel's office is not only en enebling



institution to the House, but it can be said affirmatively that the
House relies on Auditor-General's office more than it does with any

other -institutions. | R ¥ S

B

(ii) The Consumers Association of Zambia which is led by a lawyer

and former University of Zambia lecturer as its Chairman is in its
embryonic stage. At one time its Chairman gave a press statement to
the effect that his organisation was going £o<request the Gévernment to
give it statutory ;ecognitidn and status. It aﬁpearS‘to be arousing -

public interest and consciousness of the consumers.

(iii) The role of Trade Unions in Zambia can be mentioned as an
organisation, though not directly, enabling parliament to control
parastatals, which on its own bring pressure to .bear on the government
and parastatal operations. On certain occasions, it is alleged that
Members of Parliament do. get briefs through the grabe-vine from those
trade unions officials working in certain parastatals on the malad- B
ministration, misuse of funds etc. by officials in the public enterprises

And such information has enabled those Members of Parliament to.use it in

debates and the Committee on Parastatals.

(iv) The Mass Media is one of the institutions which is used by
Parliament indirectly to expose to the genéral. public shoddy performance
of parastatals and indeed government in the handling of parastatals. As
we have already seen, the revelation by Parliament of scandals, corrupt-
jon and so on, taking place in the parastatal organisations during

the debate hits the headlines of Newspapers, Radio and Télevision. It

is a fact, although certain politicians may not like to accept it,

such publicity is not liked by governments because it exposes the system
to ridicule and loss of legitimacy. In the ciréumstances, the govern-
ment remains with no alternative but to put the things right. In this

way, the mass media plays an effective role



snd thus comslement the efforts of the legislature. This discussion,

therefore lesds us to examine the extent znd guelity of psrliementery

. ' - i
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supsrvision.

The extent end gquelity of ﬁéfiir tary supe Jision isrnot eesy to
sssess., This is beceuse it will depend on & number of fsctors, inc-
luding; the powers stetutorily essigned to s responsitle iinister and
his menner of exercising them, the degree of sstisfection or disatis~-
faction felt by members of psrlismsnt with the performence of e
perticulsr industry, the smount ofuinformation_that the House hes

st its disposal, the time made availeble.by 'Parlisment! for debating
matters relevent to-the public sector (65) &And indeed the effectiveness
of psrliementsry supervision whether through question, debste or
'sessional! committee investigstion, will lsrgely cepend on the guality
of the Annual Reports which psrliament receives from the nationalised
in ustries. (66) Most of these issues heve been deslt with sbove.
Perhaps it mey be of essistsnce, in exsmining this question to exemine
it in conjunction with the other guestion similsr to this; snd this is:
How fer should parlisment become involved in the operstions of public
enterprises? This question spoears to heve been resolved in the House
of Commons in fevour of giving a lsrge degree of independence to the
boerds on the understending thet "their ectivities involve commercial
transsctions on a lerée scale, 'thus' it is desirsble, thst they should

not be unduly hsmpered by externel interference, since the nstionslised

|

néustries under their existing constituticn are not subject to eny

direct conitrcl by emphesizing thst netionslised industries "should not

be involved in party 'politicsl!' controversy". (68)

In Zombie, however, no officisl policy has so fer been cetegoricselly

mzde on thes extent snéd how far should perliement control the psrsstestel:

£,

nédings this, probsbly the following stetement which the Prime

(O]
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Minister msde in his reply to the cebste on the Report of the Comrittee

(\1

o

on Ferestatsl Rodiss would show. the stefte of mind of the Government:
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"Sir, while I eccept thst there is need for Government to control
these pérastatals, we ﬁouldrrather limit such coatrol to the making
of'ﬁolicf end the 1e%ing"down of terms within which these compenies
shouldmoperete.- I do not accept the following up of companies up
to their typing desks. I teke this to be not only contrery to the
principles of prudent commercisl presctice but slso sn infringement
of technical ethics."(69) '
The Frime Minister's ergument, sppesrs to stress the fact thet
overstrict control of parliement runs counter to the avowed principle
of decentrslization of power -in Zambia, which mesns giving power to

the people themselves in industry to control their own enterprises(70
The Prime Minister's srgument is obviously a replics of the Westminste
s policy on nstionalised industries in thst country. Through forceful
end persuesive, it should not be taken at its fsce value. It is the
writer's huhble view, thst "perestatal zutonomy" should surely carry
with it corresponding duty to menesge efficiently the affeirs of the
enterprises, otherwise it would be very difficult to persusde
perliemznt to withdresw from the grip it hss held on the ssid industrice
where ss the ergument msy be in order in the United Kingdom this may
not be necessery so in Zsmbis owing to the resscn vhich I hsve glreesd;
edvenced, with regsrd to the srgument of decentrslisation, the writer
would like to essert thst decentrezlisstion does not nscesssrily
entell ousting of scrutiny, especislly the one coming from the people

representetives. The snswer therefore to these cusstions is simply

R N - - < Y - .- - n < - .
crmonce of the gersstetsls themselves, Perliement would
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insensitiveness of the cecutive. A study of gerl

’,_h

emcnt end executive
functions in prectice in Zembis, eyvecrs to show thct both orgsns of
stete heve tremendous influence on ezch cther's ections, thus cresting
the necesssry fremework for‘thérchecks encd belsnces to thrive. We
heve s & metiter cf fect seen how the‘szcutive is sensitive to
exposure ehd criticism. It would sgpear on the other hsnd tnst the

Executive is getting more-end more concerned sbout the futterances!

ct

of Members of Perliamen For instsnce, it is clear from President
Kaunda 's Acddress to Psrlisment on the opening of the Nationsl Assembly
lin,January 1985 that the Party policy is shifting towsrds sbsolute
cdntrol of Psrliamentary freedom of speech. He hes emphasized the
fact thet Members of Psrlisment should not criticize the policies

end progrehnes of the Psrty (71) BHe reitersted that the function of
Parlismenf was to put into law those decisions of the Psrty thet
require such &en action."(72) He further stresses the point: "Let me
. mske it esbsolutely clear thst we in the United Netionsl Independence
Perty (UNIF) recognise only one hst and thst is the UKIP hst. Thet

is the hst that Honoureble Members of this House weer when they ere

in the Nstionsl Council es well ss& when they ere in this House. The
implicstions of this sre clear. All genuine members of UNIF must defe;
the policies of the Perty, irrespective of where they sre." (73) It
is outsice the scope of this Essey to enelyse the constituticnslity of
those pronsuncements. It suffices, here to point out thet these
pronouncements from the Hesd of Stete have relstive effect on the

olicy criticisms with which Members of Perliament mav ws nt to mske
P

with regerd to pareststals.

Chepter 2 - CONSTIAINTS OF PLRLIAMERTARY CONTRCL

In this chspter, the constraints affecting perlismentsry control will
be reviewed from the following engle: The independence or autonomy
of the persststels hss zlreedy been sufficiently deslt with in the

preceeding chepter. The resction of mrnegement to the psrlismentsry
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control will be probed into, and the question; how would you
strengthen parliament's capacity'to exercise supervision over

parastatals.wiil be delved into also.

LS Y +

Aifhéugh it is now clear that the Parastatal Parliamentary Committeé
is no longer experiencing rebuffs from parastatal management, the
fact sti11 appears to remain that given a choice, parastatals would
certainly opt for autonomy. It was, for instance, clear from the
discussion with the Director-General of ZIMCO (74) that although he
~welcomed the scrutiny of parastatals by parliament, he was at the
time of the view that tﬂe machinery of control does already exist.

He cited the controls by the Boards, Auditors and holding companies

as serving the same purpose like that of the Sessional Cdmmittee.

He pointed out to the fact that an establishment of ZIMCO companies
‘under the companies Act format entailed that such companies should not
only be managed autonomously but should also enjoy the privileges
with which the Companies Act provides. He showed that quite. a
number of companies under ZIMCO were doing quite well and did make
substantial profits and did not get government subvention, which
reason normally attracts thé House in ensuring how the money was
spent. He defended the Management of parastatal companies that the
misuse of public funds, corruption etc, were not restricted to thoée
companies alone, pointing out that infact those vices were generally
a state of mind of an individual concerned, that such a person is
likely to commit such vices whereever he could be. He tried to justii
his theory by pointing out that 1969 when nationalisation took place
was not too far away, realising the fact that at independence in 1964
Zambia had less than 100 gradJates and only about 1000 secondary
school 1leavers who were indigenous. He further made reference to
companies like UBZ which according to him made losses as a result
partly of political considerations since UBZ runs most of its bus-

fleet on un economic routes which a private company could not risk
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Emamining,the srea of contirol by the Sessionsl Committee, it cen be
seen thau holding companies snd sub31d1ar1es like ZIMCO andrIND?CO
(Inaustrlal Development Corporatlon Ltd) do not sttract the Comﬁlttee's
gttention. This is probebly owing to the understanding that these
eare meinly mensgzerisl in cherascter. On the other hsnd, it is not clesr
why those compenies which 2re joint ventures with multinationsls such
compenies ae the Pamodzi Hotel, Duncen, Gibey snd Matheson.
.Intercontinental Hotel etc. which sre jointly owned by the British
Celedonien, Duncsn, Gilbey & Mstheson and Intercontinental Hotels of
Ahefiee respectively are hot ?robed into by the Sessionei Committee.
The reeson 1is probably due to the service agreements which provide for

their exclusion from the parliamentary and other scrutinies becsuse

the Government owns less then 51% share holding. Xo wonder a Member

of Psrlisment for Xapoche complained in pessing when he seid: "RCM
(Roen Consolidsted Mines Ltd) was an 'Untouchsble! parastatal organi-
setion becsuse the Psrestatal Bodies Committee hes never visited the
compeny end hes from 1977 to 1980 feiled to produce gn annual report."
(79) It is s pity thet these joint ventures with multinetionels cannot
be proeed, becsuse if they were, s lot of under deslings such es
chesting the Government in form of trsnsfer pricing, manipuletion of
service end unfsvoureble menegement contrscts snd so on, would hsve
been exposed from time to time, (76) in the interest of the stete,

thus creeting conditions for the proper control end utilizetion of

the country's economy.

The other constrasints sffecting the control mechenism of the Zouse on

public en*erprises is eccordinz to Chzi, [77) the unsystemctic debetes

of trozd and generesl ncture vhich cherzcterisss most commonweslth
countriss. Similerly, ugh libolson (78) shows the femilier defect of

Yeticonel ncse~cly Zetctes on wicde tozices cecling with diverse metiters
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mey expstiste upon somec nsw device in industry which he thinks
should be compulsory, the next may criticise the government's

: - . : . ¥ s i

"sdoption of socislism/Humanism &s ideologies for Zembia," snd

yet the other one mey discuss sbout the "Leadership Coce" etc. (79)

The other constrsint which mskes it difficult for FPerlisment to
'exercise effective control of psrastatals is the cslibre of certain
Members of Perliament which is generslly low, Cespite the presﬁmption
that & Member of Perlisment is aiways knowledgeabtle in 11 respects,
but nevertheless some Members ofrPariiaméhtréfe”ﬁnébléwfbhféééwéﬁdr
understand the accounts of & compsny, the intricscies of pricing
policies snéd so on. Thus as CGhai hes properly observed, tﬁey tend

to focus on the interests of their constituencies sné thst of

pressure groups.(80)

The other cénstraint reletes to the . innusl Reports. Having exsmined
the snnusl reports from psreststaels, it is evident that most of these
reports do not contsin the necessary informetion which cen ensble &
Membef of Perlisment to understand whether or not the company concernec
is being run in sccordance with sound business principles &nd prudent
commerciel prsctices. Stending order Ko. 79 (2) compells every
perastatel compeny in which the stste hss & me jority controlling

shere or eny other interest to ley repcrts to Psrliament. Unfortunste:
apert from shoddy regorting, the reports sre slso no;melly in srresrs,
(81) thus mexing e mockery of why they ere produced. Exsmining
closely these reports, it csn be seen thet most of these reports from
7IMCO pareststels sre not intended for the parlismentsry use, but

sre procduced for the Eozrds snd Members of Compenies consumption.

This is evidenced by the fsct thst these reports contsin such
informetion ss llotice of Genersl iMeetings by Company Secretsries etc.
I em of the view thet Reports to Fszrlisment should contein the

necessery informstion ss follows, &nd writer of the report ought to
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hsve the sudience to whom the report is being msde in mind: (i) Polic
snd programme guidelines for e perticular pqresta?al should be clearly
spelt out; (ii) Terget setting: Answering the objectives of whst .

is going to be echieved; (iii) Worker pesrticipstion e.g Trade Union
end industrial rélations; (iv) Treining snd Zambianisstion programme
forecsst and achievements (v) Socisl/Political Considerations e.g.
thet a loss wes mede becsuse of political interference or due to
pricing system or price control mechanism (vi) Is the compeny
operating in the rural area, if not why not? (viii) Import,subgtitu-
tion - How fer is company stri?ing in this ares end how,mﬁéh imported
goods or raw meteriels did it bring in the éountry_(viii) Technology -
value edded: How much snd how fer hes the compsny used locel
technology (ix) Utilizstion cspecity. Is the ccmpany being fully
utilized or not, why? etc. The reason«for'shoddy reporting is
probebly due to leck of format with which the psrastatsls should use.
This is so because even thé Circulsr from the Clerk of the Netionsl
Assembly, (82) on the Annusl Reports is not detailed enough to provide
this guideline, infsct it is surprising to find that the Circuler

did not provide for the profit end loss sccount snd Ealence sheet,

(in csse of commercisl compenies) to be inclucded in the reports.

Cn the other hsnd esccording to Géndwe, the Prime Minister egnd Secretsr
to the Cebinet hsve tried snd written to “inistries end Psreststals

werning sgeinst feilure to produce in time Annusl reports to

3

in erreers up to tocdsy. The problem of l:zte reporting is essily

explsined: in most compsnizs (for exsmpnle in Nsmboezrd) people whose

reszoneibility it i

v
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O

ompile these reports sre cuite junior in the

g

iercreny normelly f£:11ing unier the rublic aeletions cepecrtarnt.

They ere not m:de to understend the importsnce of these reports end

wortsnt therefore to ensure thet snnusl
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There is yet enother constrsint which mskes it &
rerliament vo exercise ccntrol over the psrsststsl bodies. This is
the fact thet sll licnsgers of. Perestsztel; orgenisaticns in Zembia

-

&ere sopointed end removed st the plessure of the President end not

their respective mensgement boards. The Eosrds gre there simply to

-~

formelise by endorsement the sction of the President with respect to
the appbintment end removel of a Chief Ixecutive. This -therefore
meens thet the Executive hsas inbuilt controls of Parastatels with
respect to ownership, politicsl, operstionsl and technologicel
controls. On the other hsné the President'ofrthe Republic is the -
Chéirman‘of ZT¥CO, thé holding company. This mesns that any Sriticism
of ZIMGO group of Compenies is indirectly or'directly a criticism of
the Chairman. Any decision or recommendstion which Parliément mey
pess in respect of s psraststal monagement sttracts the szttention of
the President as Cheirman. To what extent therefore could Perliament
or indeed the Sessionel Committee influence the Eead of Stste's thi-
nking in the reoréanisation of persststel compasnies remsins unclesr.
It is however possible to assume thet it is not sn essy taesk for
Psrliament to bring pressure to besr on the Preéident, unless .he

himself is willing to tske the proposed course of sction.

The other constraint feced by psrliament in the effort‘to control
perestatals is due to the lsck of power to apvrove the budgets of
psrastetal companies. The orgsnisstiocn snd sdministrstion of
perestatel compenies with s compeny formst with regera to budgetsry
metters is thst their Zstimetes of Income =né Expenditure zre epproved
by their respective Boerds end ZIKCO and not perliament. Capitel
funds for investments ere normslly gusrsnteed by Covernment zlone.

t is very rere thrt Psrliement is sskeé to epprove the funds for
parestatsl companies, snd this only hsupens when the Government wents

to lend some money from the Treesury to & peraststsl. In view of this

hendicsp, there is no wey Parlisment coulcd exercise effective control
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on Parzstetals without appesling to the Executive for assistance.
This constraint does not however sfféct the scrutiny on ststutory

corporstions., - - _ .

Finslly, end most importently, it ought to be noted thet the ineffecti-
veness of Psrliament lies'in its leck of effective senctions to be
meted out to the erring pzraststal company. Its sanctions sre limited
to psssing of resolutions and motions of censure or urging the
perastetel orrgovernmentitortake>Fggwnggggsarymgction”agaip§t"the erring
parastétal or individusl concerned. Bﬁt as wé heve alresdy observed,
such resolution/recommendstion cen be impiemented by & paraststal
concerned or indeed the Government only if the executive is itself
willing to implement the recommendstion concerned. In other words,

the sznction of Parlizment is limited to persuasion, egitétion end
ridicule snd nothing else. The gbove sanctions are not effective
instruments of perlismentery control especislly in Africa's one-psrty

systems bpecsuse public consciousness end opinion ere underdeveloped

(g

Liy]

end the Perty enjoys politicel supremescy which in presctice sffects
psrliementsry supremecy. In a multipsrty system, the opposition strives
for 8 vote of no conficence or bringing up issues for debste in
perliement so &s to reise public opinion egeinst the varty in power.

In & single-prrty system, on the other hend, o vote of no confidence

in government doss not hsve the seme effect snd if successful only
zffect the re-electicn of ‘ldnisters, who could be substituted essily

by the President from smong the nzwly elected ‘embers of Psrlisment,

-

crty. In certzsin cesses the I=rty

roie in legitimsting the President. On the other h:nd chsnges of

rembers of ins Centrsl Comuittee (who ere wore crucisl to the sy

s )
czn neiiner Te influ-nced vy public opinion nor voting since iliese sre
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generslly appointed/elected uncer the method which excludes the
genersl publid. (85) The msjor problem of e one-psrty legislsture

is thst this orgen hes remsined ststic using the Westminster mocel
which is outésted to snswer the mocern devolved unsnticipsted single-
perty system problems. Thus, it hes found itself into unprecedented
difficultiés end hes to function by criéis. Thérlést qﬁestion under
this chspter is how.would you strengthen Parlizment's cspacity to ex-
ercise supervision over persstafals? As 'I hsve elready stated, psrlia-
mentary cspscity tc exercise supervision over psraeststals can only
come sbout through the changes being mesde to the nsture, charscter and
powérs of Perlisment, snd secondly, by finding a suitsble formula

for ﬁarlismentary participstion under the oné-party participstory
democracy. For, we hesve alresdy seen how perlisment is struggling

to control the psraststsl compenies to the extent thet et times it

hes even overstevped the powers constitutionally given to it.

Chepter 4 ~ COKCTIUSIONS AND RECOVYEWDETTOWS:

Kaving exemined the role of Psrliament in relstion to public enterprise
in Zembia, the chsrscter, nsture snd the performence of parestazgl
orgenisetions etc. these gre my conclusions: Firstly, s finding hss
been mede that most peraststals in Zambia sre not running those
enterprises sccording to sound business principles end prudent commercit
prsciices. And secondly, thet the cdegree of perliamentary scrutiny

of psraststals in Zembis is more thsn the generally sccepted degree
under the westminster model. But to the disappointmeﬂt of the perlie-
mentary protegonists, there is little to incdicste thet pecrliement, ss

a result of this se§ere scrutiny, hss exerted egny significant control
over the psrsststals snd the executive. Perlisment tries end hss
persusded government on & number of occssions to improve the performance
of psraststal compznies but has feiled to effect sny msjor chenge of
olicy. In this respect the Xetionesl issembly eppears to be g merely

-

svmbolic chamber eniovine little suthority of its own beceuse

Hel
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Back-Benchers could not prevent government from governing, since
ultimately the National Assembly turns out to be a recommendary

body. The poor performance of the parastatal industries has been
attributed to many factors. Itils worth acknowledglng that the
worsening economic climate in the country coupled with ever-increasin;
cost of imports and a lack of foreign exchange resulting from the
depressed copper priees, has restricted‘tne importation of vital
commodities required for the running of the organisetions. (86)

It is my view, however, that the poor standard of performance of these
companies 1is aggravated by rampat manageriatrabuse, financial

mismanagement, maladministration, corruption, nepotism, favouritism

and fraud. (87).

It is this managerial abuse which has prompted Parliament to take a
keen interest in the affairs of these industries. In this respect
Parliamentary intervention becomes necessary, with a sole view to

obtéining the best results from the nation's investment.

The justification for parliamentatry scrutiny of parastatals in Zambia
can therefore be asserted. Similarly, my argument in this matter is
strengthened by Ghai who says that Parliament should control public
enterprises because the Public Sector is grow1ng ‘at an alarming rate;
it "represents a tremendous extension of state power, and if the
present trends continue the economies of many developing countries
will be dominated by public enterprises before the end of the century
A reassertion of the rights of the legislature, democratically electe
over the puolic sector is an important element in attempts to reverse
the shift towards the er051onfof the rights of the people? (infra cit
This argument is very relevant to Zambia's situation. There, ZIMCO
probably the biggest eonglomerate in Africa, has a turnover of arounc

US $2.5bn. and it thus controls about 70 - 80% of the national econor

In this way it definitely represents tremendous extension of state power as

P
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it is a .good source of revenue snd cen be used to bslance up the

unfsvourable economic effects of cepitalist msnipulstions in the

v 1 H

H e - . . . . .
rivete sector. Thus FPerliamentary interest in ensuring its success

~-

bscomes & crucisl mstiter. The nstionelisstion of industries in
Zambis came sbout ss &€ metter of public policy snd wss csrried out
in the public interest. It cen therefore be sgid thst "the genersl
public are now owners of these induétries? and control over them is
exercised by their représentatives democraticslly elected in
Psrlisment. "Parlisments' clsim to moral snd politicsl suthority’
vafiééé ff;ﬁ"ité eledfiéﬁ ﬁjrthérpéOpie whiéh.in”é démbéfatiéwsystem
invests it with en unquestionable mandate to decide on metters of
fundamentsl policy.* (88) The assumption of proportionste control
over psrastatsls, to the dismay of the protagonists of the "autonomy
principle" is in Zembia's context justifiable, teking into sccount
~the surrounding inefficient climste undér which these compsnies
operete. The lsck of proper and‘clear-cut'guidance from the Govern-
ment etc. esre sll issues of grest concern to Perlisment. It becomes
necesseary, therefore, for the legislzture to ensure thst the sector

is "not used for nsrrow psrtissen or other unsuthorised purpose by a

group in executive power." (£7)

The proper role of pesrliement in reletion to public enterprise, snd
the extent to which psrliement should be involved in the super¥ision
of psrezstetsls are es relative es they sre debatesble. In my view ther
should not be & ysrdstick set to determine these questicns. Wwhile
emphesizing thst the legislesture is entitled to "grester psrlismentsry
accountebility" without scquiring responsibility which properly belong
to sMinistrtes, 'nor!' encrosching on the independence of these
commercisl enterprises," it is my humble view thst in the msin too
much cepends on the perfcrmence of these industries for the question
to be ignored. “hen public enterprises run their affsirs efficiently

end effectively, the chances sre thst there will be less need for

Mt et T SCPULINY . TE thaw cvmea tvmofPiAtoant +hen Termlioment 3a
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obliged to intervene in the netional interest.

.whatiI am éeyiné, in other words, is thst the-Westminster concept

of autonomy-of public enterbrises should not be ellowed to spply to
Zembia indiscriminastely, without taki;g into sccount the conditions
in Zembis end the circumstances prevesiling 2t the time. The degree
of psrlismentsry scrutiny in Zembie of psrzststals esppeers to be in
order for the fime being. Tn the long run, however, the people of
7embie should re-exsmine their politicel system closely with g view

| fo'feétructuring'Parliahéhf so thet if'céﬁréésistriﬁ piaying a
positive snd effective role, not only in psraststal metters but other
mstters of netional development as well. This conclusion stems from
the fact thst in.Zaébi&"& one-psrty stete system, where the Executive
is dominant, it is equally necessary to heve e greater degree of
parlismentary scrutiny of public enterprise, so ss to bslence up

power. (§®)

I em certesinly not sgiteting for perliamentsry hegemony &nd the
usurpatién of executive power, end I would likewise detest entrenched
executive power, becsuse these would be detrimental to the smooth
functioning of the democrstic system. ‘“het I en trying to suggest is
en equilibrium between the Executive end the Legisleture upon which
checks snd bzlsnces could be set in motion for the better edministretic

of the public sector.
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Some orcer in terminology wes estsblished by ths Mwsnskatwe

i - . - ,
commision of Inguiry into the Seslsries, Sslery Structures

end Conditions of Service of Zembis: Vol. 1, "The Fublic

-

srastatsl Sector" (Lussks, 12975). P. 130.

[}

Service and

"Eroadly" in the sense thst 1t is possible to find "hybrigd"

stsl compsnies in Zsmbis estsblished under the Companies

ct

psrss

s

Act, with extrs rights ané duties bestowed on them by en Act
of Perlisment, 2s we shall see later. Zambia Railways Ltd

end Zambia Airwesys Ltd are examples.

)

1ijsh Kunds, Hinister of Power, Trensport &nd Communications,

Deily Psrlismentsry Debates 10th August, 1982, Col. 3927

Atleast Forimsn, Feber and Fotter in my view sppesr to fell
under this cstegory. Cf. their works in B. de Gasy Fortmen,

tfter ulungushi, Zast Africsn Publishing House (196%) end

IL.0 Fsber ené J.G. Fotter, "repers on the Kationalizstion

of the copper Industry in Zsmbisa", Towsrds zconomic Independence.

Cembridge University Press (1971).

Zen Turok, "Control in the Psraststal sectdor of Zsmbie", The

Journsl of odern ALfricsn Studies, Vol. 19 No. 3 (1981) F. 428.

Fresident Xsunde: Speech st the Netionel Council of UKIP st
tulungushi on 19th April 1968; As produced in B. de Gsey Fortmsn

sfter “ulungushi, EZest ifricsn Publishing House, (1969).

Itid, P. 59

John P. “ackintosh, The Government tnd Politics of Britein, 5th

- AW V.- =Y A =
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11.

12.

14.

15.

16.

17-

18.

19.

20
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Cf. In Eritein the extent of legislstive suthority of Perliament

is generslly unlimited, subject only to the Statute of Westminster

1931, Europesn Countries zZct 1972 end its limited pbwers‘over the
Dominions: &£s per Erskine Msy, Perliemsntery Presctice, 20th ed.

(1983) P. 55,

The Constitution of Zsmbis Cap. I Articles 63 and 81 ss resd with
Ss. 10-20 of the Kstionzl Assembly (Fowers end Privileges) Act
Cap. 17.

rAs'per Fwelws ChibesegXunda, Clerkx of the Xationsl Lssembly of

Zesmbia, interviewed on 10th Jsnuery, 1985,

Yash Ghai, "The Legislature end Public Enterprise," in Remensdhem

end Ghei, Psrliament snd Public Enterprise (1981) P. 24.

In sccordance with Article 88 (1) of the Constitution. Except
for the pessing of & Eill by the Nationsl Assembly which reguires

& cocurrent Assent of the President ss per irticle 79.

A.h. Henson, "rReport from the Select Committee on Nationslised

Industries 1952," Netionslization, (1963) P. 310.

In & speech to the officiel opening of Psrliement on 11th Jenusry,

1980, pp. 5 and 6.

Committee on Peraststesl Zodies Report, (Lussks), 1983, P, 2

Committee on Tesrestetal Zodies Reports, (Luseks) 1981 PP, 1, 28, 29

end 1984 P. 57

#+ H. Hanson, Supre, ?. 310
Yesh Chei 0P, Cit. P. 29
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22.

23.

24.

25.

26.

27.

28.

29.

30.
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In Zambia due to the decentralised government admihistration,f
Members of Parllament are ex-officio members of many Commlttees
in their respectlve provincial and dlstrlct areas of Jurlsdlctlm
including being local authority Councillors by virtue of office
as Members of Parliament - see S. 10 (1) (e) of Local Administ-

ration Act No. 15 of 1980.

The Chairman of a District Council, who is at the sémg time

District Governor, can use his powers under S. 15 (b) of the

Local Administration Act agalnst a parastatal concerned. S. 15

(b) reads: "Every Chairman of a Council shall be respon51ble for
the overall administration of the council and, in particular,
for - the efficient and proper operation of all public

institutions and parastatal organisations in the District;"

At the time of writing this Essay the Committees have proliferat
to eleven including: Public Accounts Committee; Committee on
Parliamentary Procedure,Customs and Traditions; Committee on
Absence of Members from sittings of the House; Committee on
Delegated Legislation; Committee on Parastatal Bodies, and the

Committee on Foreign Affars.
As per Standing Order 144 (Zj

There is no particular provision for this in the Constitution.
But this takes place as a matter of tradition on the first

day of each session.

The Kayope Select Committee was appointed by Parliament: Ben

Turok, The Journal of Medern African Studies,Vol 19 (No..3)

(1981) P. 429.

Cherry Gertzel, The Dynamics of the One-Party State in Zambia,

Manchester University Press (1983) P.83
Public Audit Act, 1980.

Parastatal Bodies Committee Report, ibid, 1983 P. 55 <



24, s~riicle 4 of the rerty Constitution snd Zsmbisn numsnism Pert Ii
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by Fresicent Raunds, . XIIl and 77,

' ; - H

‘g

g ]

32, iction-itsken-Report on the Perlismentary Committee on Parsstatal

o

fodies for the 4th Session of the Fourth Nationsl Assembly

sppointed on 20th Jsnuary, 1982, Lusska Jsnuary, 1983 P. 18.

32, V.W.C. Ksyope, Leily Fsrliamentery Lebates, (Lusaka) 13 Msrch 1978
Col. 2926: See also the Report of the Committeé on Parastatal

Bodies for the Fifth 3ession of the Third Nstional Assembly,

appointed on 31st Jsnuery, 1978.
%34, wide spread corruption in Peraststals is scknowledged by

Cherry Gertzel The Dynsmics of the one-perty state in Zsmbis,

Menchester University Press, (1983%) PP. 82 snd 92.

35, M. L. O, Feber znd F.G. rotter, “repers on the Netionalisstion

cf the Copper Industry in Zambis," in Towsrds mconomic Independence,

Cembridge University Press, (1971). P. 102.

26, This wes the esrgument of Prime iinister ifr. Kslumino Mundis: See
Psrlismentsry Debetes (No. 58), 9th December, 13981. Col 406, And
£1s0 ~.H5. Eanson, "Select Committee on Kationslised Industries-

Zecommendstion 11," Psrlisment snd Enterprise, P. 309.

37. #.L.0. rFsber end J.G. Potter, op. Cit., P. 101, criticise the
system thst it "needed & relestively sophisticsted end constructive
civil service sttitude, ¥nowledge of mining operstions &nd & well

defined Government policy.™

38, See for exsmple: Cherry Gertzell, op. Cit, P. 237.

272G, Yessh Ghei, "The Legislsture ernd fublic Interprise," in Remensdham

end Gnei, Perlisment sncé Tublic Zntercrise, (1381) P. 23.

-y

¢4. Henssré 445C 566 on Zecember 4, 1947; et seg. A. H. Henson,ibid,.
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44,
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46,

47.

48,

49.

50.

51.
52,
53.
54.

Eerbert Morrison, in A.H. Henson, ibid, p. 308. Ty
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A.H. Henson, ibid. p. 308: The Spesker's statement wes made

on Tth June, 1948

President Kasunda; Addresé‘égﬁéé;iiaméhfroﬁ 11£hwﬁénﬁéfy, 1885 p.2

¥r. Kelumino Mundia: See Dezily Ferlismentary Debates (Ro. 60e)

Tuesday 10th August, 1582, Cols‘3904f06,

¥r. Basil Kabwe: Daily Parliementary Debates, ibidi Cols. —
3895-3404. | |

Regsrdlng supplementary ouestlons, the Speaker hes 6n 8 numbér

of occassions ruled thet these were not binding on Mlnisters,

thus “inisters may not reply if they so wish., See for instance
his rulings in the Deily Psrliamentery Debetes (No. 57) (1981)
Cols. 62 snd 68. A

Public Administration (periodicel) Vol. 39 (1961) P. 140

This was one of the Xotice of Cuestions - supplement to the votes

end proceedings of Tuesdsy 20th November, 1984.

Ppblic Administrstion, (Journsl), ibid. p. 133.

Ibid, p. 136.

A, H. Henson, ibid, p. 314.

Erskine ey, ibid. p. 717.

As‘per Circuler from the Clerk of the Xetionel issembly Xo.
¥.8/11/15 dsted 28th December, 1878 entitled: "“PFrocedure for

the Froduction of kLction-teken-Reports of the Peraststal

Committee on Tersststsl EBodies."
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VFor'example: Frencis Mstends, Mevber of Dar'lla'nent for Kafue,

- +

amushl Bsmucnans; Member of Farlisment fOr Llyuwa and Joseph"

" G.C. Mbewe; Xeﬂber of Psrliament for Ketete South»

22nd December;-1984 -respectively.

Times of bla 15th “"rch, 1985,

Tim;s' of UJ mb la , 2 87 Iﬁa_r'ch, 1 985 ;_" ST e N B ’T,"{:-f' "fi," T
See Dally Perlismentery Debates - (No. 60 e), 19th AJgust 1082:
"¥inistrial Statement to Psrliement”, Cols. 3893 - 3906.

Foot-note number 55 op. Cit. interviewed on 14th, -15th &nd

‘Joseph G.C. Mbewe, ibid.

Esteblished under S. 4 of the Corrupt Prectices Act No. 14 of

1980: It is responsible for corruption prevention snd control.

At the time this Essay wss being-written, it wes allegedbthet

a substantlal number of Per ast"t 1 hesds were being investigated.
Three heve clreedy been ausyendea by Pre51oent KXeunce on
undisclosed ressons. Tre Cheirmen of the tnti-Corruption Gmmissay

confirmed in one cegse of the ZNBS (Z&mble ¥ationel Ruilding

-3ociety) ieneging Lirector that he wes being 1nvest1 cted: Times

of Zcmbie 1S Tecember, 13584.

1
-t

2 Fublic Ludit act, op. cit.

4, Z. Henson op. cit. 7. 3C5.

The improvement of these innuel Reports is s subject of en

article by Reymond Rottsge, Cirector of the Loysl Institute

of rublic fd&ministrstion F. 30€."
A.ll. Hsnson: "3elect Com:ittee on ustionalised Incustries'

op. cit. P. 305.

-
-

Hugh llolson, "3zslcct Committee to secure Ferlismentsry Control",

Netionslised Industriss, The Times zutlishing Co. Ltd. 1840,
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72.

9th December, 1981, CO%Q;406

1.

Prime Minister Nalumino ¥undis, (¥o. 58) Psrlism:ntsry Debstes,

VA e ke s e

S R IR STt
* 4

—President Ksunde, Humsnism-in Zembie, Psrt IT;*PP. 97 - 101 —

s,

President Xsunda, AdCress to Perlisment on the opening of the

second session of the 5fh Netionegl Assemblyl,J1th January, 198%

. 2; See also the Address to Parliament of 16th January, 1981 P.1.

President Ksunda, £ddress toc Psrlisment on 11th November,-1983

3.

T4.
5.

76.

1.

78.

79.

80.
81.

82.

P, 6, et Seq: ibid. 15th Jsnuary, 1985 P;-2 —: -~ - w--mee - - S

President Ksunda op. cit. 11th Jsnuary, 1985. P, 2
In en interview with Mr. Jsmes Mapoma on 10th Jenusery, 1985,

Rev. Ben Zulu (Ho. 58) Parliementéry Debateé; Col. 341

Detsiled study on how multinstionsl corporstions use their
technology end expertise to‘exploit developing countries csn
be obtsined from the following trestise, asmong others: Sylvein

Plasschaert, Trensfer Pricing end Multinsticnsl Corvorstions

(1979); Y. Ghai, Public Economy; Aki‘Sawyer, Maltinstionel

Corporations and Develooment: "The csse of the Rubber Industry

in Ghans P, 267; I.G Shivji, Cspitslisms unlimited: "Public

Corporstions in pertnership with Multinstionel Corporstions.®

Yash Ghai, "The Legisleture snd Public Enterprises," in

Remanedhsm and Ghsi, op. cit. Psrlisment snd Public Enterprise,

PP, 23 - 42.
Hugh Molson, op. cit., P. 4

See for exsmple the Debste on the Zeport of Parsststsl-;Bodies

(No. 58) Perliamentery Debgtes Cols. 295 - 356,
Yash Ghsi, op. cit. P. 34

See (Nb. 58) Perliamentary_Debetes op. cit. Cols. 340 - 341.

‘K. ¥, Chibesskundsa:- Circulsr Xo. Xi3/7/2 dsted Sth Aﬁgust, 1984 .
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Michael M. Gondwe: .Fsper on -Government Conffolrof~Pﬁblic Cofbd;

rstions in Zembis presentsd to the conference on Lew and nconomy

_in kalCS (TCOLUA) (Uhpubllshea) PP. 22 - 3, quoted Ceblnet Circule

0.L14 of 1981

s”"

In. Zanbla three Members of Perliasment who were very criticel-

. and vocal ggsinst the Party and Government found themselves

appdiﬁtéd ss Ministers of State - Viz: Daniel Munkombwe, M.P for

,W,Choma, _Cosmas._Masongo, M.P for Fchanéa end Peter Chenshi M.P =

for uwansabombwe.

As per Article 53 of the Party Constitution.

Michael M. Gondwe ibid p. 30; Also Cf. J.C.M., Nyirongo's debste

in Perlisment: (No. 58) Parlismentary Debates Col. 325.

For instence, Member of Parliagent for Kslulushi Mr. Lsmba
relzted & story where z General\MSnsger kept his girlfriend in

e compeny rented house incurring sn expense amounting to K3,000.
Which wes not pzid for: See‘Perliamentary Debates (No. 58) (1981)
Col. 353. |

Yzsh Ghei in Remenadhem gnd Ghei: Perliement 2nd Public

Enterprise, ibid. P. 23
16cd.

This eppeers to be the reessoning behind the Netionsl Commission

set up to bring &bout the estsblishment of e one-psrty stste in
Zzembie: See for instznce recommendetion 70 (1) Viz: "We therefore
recommend:- thet Members of Ferliament be free to spesk snd/or
vote &s they like on esny issue in the Nationzl Assembly:" deted
Qctober, 1972 P, 19. Nsve.thct Covernment in its white pever
sccepted this reco=mendetion, thus: "(s) thet Members of Feriiemen
be free tobspeak end/or vote es they like on eny issue in the

Nationsl Assembly;" - Government Psper Fo. 1 of 1972,
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