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INTROGDUCTION

The aim of  this
extent to which the dooty

Z e

T

provided for  and put in practice it the FTambian
af 1991, -

Ry  the doectyine of af  powers ls

gover nmental
st ive, e

into  three maln ovgans

ang the Judiciayy. It als

three

: al  ovgans  ave manned vy
mine ] and perform

svate functions  in the davy

vy detines the doctine
the "orveventing of the goverrtument, .,

vunning of the government . Di
ion of  powe

Leglialature and the Couvts
pyesince ., (1) The doot

from encreachi T upct ene anot hesy ? e
YL oof PEYEY E LGN af [y

py imavy ailmed, then at rve
of the stat

yicting the institutional ised
within legal limits.

The Fambian Republicarn Constitution of 1991 divides

avagans of government into  the Executive () L] cuve (3
and the Judiciarv,.(4). However, the fact that the Re

»y rune Tl Lt
Lp oy tant

Fitution  cleavly  divides

the ovgans  of gov
maln organs LS

1f not  encugh. It

vavatlon of
HE T DG ints

the extent Lo which the dectvine o f
san pul Lntoe  actual practice.

ite of mepavatior
Functicns but ir

cut,  “the Vitality and lmportance
of powe Li not on any vigid

diffevrentiaticr of
¢

vatlon &t

that iz, in the i
af law making, aciminls

@ working hypothesi
the thre funct ions

of fhe  Tambilan
ptubicon prowvides

actjudic ton (5, 4 Caveful a1 )Y s

v
of 1991 rvewveals that the const

a wvery powerful role
sot, namely  Lro the

Y GG PY @
in all t

idency  that actually h
» Chree ovgans of gover

Executive, Legislature and Judiclavy. Ry wirvtue of
3a(2)  which provided that “"the ive power of the Republi

of FTambis shall vest in the President", it i lmpovibant
undertake this study to find out how the influence of the




hevy orvgans of government has
on of  powers, Rule of  Law,

Executive on the ot
doctyine of :

!

and  democvatic governance and the effect this

pevacnal  Libevtle of the citizer This 1

Executive has a hand in the other twe ovgans of govevnment
A

for instance, the Vice President and Cablinet Mini

whao are
nembers of the Executive ave also membevs of

i head of government

ancl the WVige

5

National assen:ly. Ge vegavds the Executive’s influence on

the Judiciavy, all appointments to high Judicial office arve

In demccratic ccuntyi he doctyine of sepaval ion of

powers nas beern  the sublject of analvs

for well
aver hundrved vears now, and  one may  wendey  as Lo why  oa

conastituticon should ob

we the doctvine of sepevas

[N € ov vather why should a government be  divided into

tnveae main  orvgans, which weulad e manned by 2a vy ate

paersennel . The following ave the re why the daoctvine of

savation of powe

.

ey ant, fon of PN Y is nece

avaid intevference among the L

il The ¢

R
FIEH
F—

“ire of

sbion of powey

interference, confusion and suspliclion that exis

in the management of

ate affalvrs by the bthree
U GaTIS

{111) sepevation of powers guavds agalnst the doeminance



of one ovgan over the othe

{iv) Sepavation of powers ensuves that power s not

Cecl It one body, v inde GTE PV ST .

.

The doctyine of separal i of poweys guayan T

acl demccvatic vi Ulﬂl..i.“.} The dactying expyé

important.  Lf  obvicus truth that a concentration of  power

dangers with it, and in Fav as Lt veminds us  of

this and leads us Lo ayvange  ouy affairs accordingly, it is of

value ., The concetration of power L one oargan af government.

ar the contral of  one organ of government by anctbher , ls what

the doctvyine of vrabion of powers is totally  agalnst,

bea oL the concentyation of poweyr in CTHE: PeY SN CYGYgan of

government  would lead the vulers to rule in a dictatovial

manner , thus subjecting the ordinary citizens at the mevcy of

the vulevrs. Az Monte

cpd e vemayr ked:

"When the Legislative and
the same v, Qv Ln
theve can Z libevty .
the Jjudicial power e not G
and  the Executive. Whey e
Leglalature the life &nd

by @ KIDC :1% vary oenty

then be the 5 ] ’ Whe

Executive howevey , the Jjudge

ancl  oppy

were the

Powers are
xﬁd/ of , Magl

» iw e ik
Y\unxttu

... et e
Juxnod Wwith the

e Wt ld

stk J @

@ Lt 2 tao the
might behave with viclence
orn. Therve wauld e an e v everyihhing,
nomaT . orv the i of the
e e ar of the people., y , ¢
that of en 1 beaws, that uf cut.ing the pub)]
resolutions, and of tvyving the cau of ind&vxdu

I 1960, the Englishman John Locke wrote  In his

Treatise of Civil Government:

T omay e oo greatl humane Fy
apt Lo grasp al power
powear of tumlxlﬂg) 1 awe
power Lo exe

£y o uhud1<u<u

Lemptation Lo
, Tar the sane
Lo have alsoe in

2y ey they may @
they make, &

anpt themselwve
o osuit the law,
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making and executicn, to thelv own priva

||(\j;v)

hoth
achsant

sem Gf

The aboeve muctations  empha that, within a sy

acl upon Law, the Judicial function should bre

s latuye avich

ot

bady  sepavate  from  tThe Legl

that the slature  and

NGt e e

ay contyoel over Lhe acts

Fxecutive ought to have noe  incluence

the whale

ther should exerc]

~h othey, but only  that el

powey of the obher .,

the dectrine of gsepavaticn of powers olalm

TNy wloch Wi

that 11

b
o)

Yty can  be  secuved  only by dividing political

ituent functions,  and by

author ity inte its Lhree €T

igning these functiocons to different badie or Lndivicuals

whe will exercl thely powers

pavately  and witheout

et e e
: at inde
cy condition for the yule

sl f (B )

B0
e @ neoes
government Lt

savation of powevs h

Thevefore, the doctyine of

the exeval

adopted not to promote efficiency bubt to

e not btoe aveid friction, bt

of arvbityvary powey ., The PuY posEe

<le  fyiction incident to Lhe

by mesans of  the inewvites

le friction incident Lo T he

distyibution of  the inevitab

cl avgans Lo

powers amceng the thy

tyibution of government

aywve the pecple from avtocyacy.

o f

gepavation of powers, in the sen

However , a comple

a distvibution of  the three functions of government anmong L he



three Ludependent of  organs With ne  ovevlapping ov oo

i

ardination, would bying the govevnment Lo a ¢ i1l What

3 71k

L

the doctrine must be taken to  adwocate i the prevention of

Ly yanny t}‘}/ the coenferment aof oo mich powey On o any CArien Py

ar body, and the check of ane power by anothevr. Theve i &an

<he of this in Rlackstone s commentarie

the vight of making and

in ane and the TG AT,
sy eaoeveyr Lhese TWo poweys
re Libevty . "(9)

“Tro all tvrannica
aof enfor

av the me v of
sye United togethery L

L govevrnment
ing the Laws ;

Thevefove, the aim of L alveacdy indicated

O
FATACNIE

Lhe extent to which the doctyine of

breren

spavation of powers oprovided for and put inte actual

tice in Lhe  Fambddan ttution of 1991, and tae offer

[

sugggtestions on how the future Republican Constitution should

enhance the doectrine of sepavation of powers In ovdey Lo
erthance the yule of Law, accountability  and demncovratic

GOVET TETICE |
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CHAPTER 1

RECINITION _AND  HISTORICAL  B&CKGROUND TG  THE PARGTION  _QF

POWERS

aof poweyvs s a Lem  whey el

The doctyine of

-

the government s divided inte three majov ovgans, namely ., the

Executive, the Leglslature and the Judiciary., and these Lhree

CH G T hawve ¢ functicns to pev oy in the cday Lo clay

I E Y 86

vunting of The e ey rime it 1€

e ayat.e PevEannel &S we ) 1 ] t.ne three (D ane 22 g R of

e ey raneant

shoovgan of

Separalticon of powers Lherefore entalls that

the state, namely Uthe Executive the lLagislature and the

Judiciavy Wwill ey form R functicrs Without Linciue

interference from the the other organs. Each organ should be

left to do what  is assigrned to it under the constitution. If

any QY gar not performing well it ought to be veminded and

its perfovrmance moenitoved by way of accountab:ility. This

net inteference but a system of checks and balsances v the

intervest of good government .,

The function of the Executive is the geneval and detailed
carvying  on of  govermment according Lo Law, including the
framing of policy and the choice of the manner in which L he

law may  be made Lo render  thatl palicy  po

ible.

times, and hecause of the industyali

stlon of most

nat.ions, the scope of thie Execubtive function has

becomne  wide Joehy that it h

oW Lrnvelved the praovi

administration ov rvegulat

sy sl e f S5



pub:lic health, housing.,

sevvices such  as ance for the

a1 undemploved, welfave af industyial waor Kevs,

o Wel L

education, trans

the swupevvision of defernce,

caraer and  Jjus , and the finance veuuived tnervecof, which

were the orviglinal tasks of organised govevrnment . (1) Tn Faubia
Frecutive furnction is wvebted in the Republic President Iy

vivtue of Article 33(2) of the cons

htution  and is exerci

by him either divectly ov through officers subovdinate to him.

The Legislative function is  the making of new law, and

the alteration ov vepeal of exlsting  law. In Fawmbia, Lhis

function ils  carvied on by Parliament which consie

aof the

ident and the National &

ke ly is provided for

uncler Article

of The Constituticon.

The Judicial furnction cons

in  the intevepretation of

the Law anc it

creticern ta the fa

of pavticular oa

s, el

v Ll nment, of

fact

spute accovrding Lo the law of evidence. The o LR 2R ARG

which have up o exercl this  Judicial function in

Zamtbxia ave called Courts of Law which cons

of the Local

Courts, the Surbodinate Courvts, bthe High Cour anc  the
aupreme Court ., This is provided fovr under article 91(1) of

the Corsmtitution.

The

that & goverymment  should have three

avegans h

coupled the wminds of  lawvers and 3

very long time now. faotually,  the

v L e




abaout the doctyvine of

should be divided inte

To

called aristoetle.

ivat attempt te ola

a1l C hawve

Slat

1. That whioh

2. That which

That which

a

e Con

defined it as  having

the

alliances,

oY

aceournd

ZYRTRRTN

distvibution of

affic

thely

ayviatotle

avthovity of deciding policy and

velation to vevenue

Undey  the Lhivd

Gt ey

AY 4

Lol Le,

consider about the

Ry it ist

wriitey John

of Civil

Ly

clen ] ibey ol e

g

@l emeant,
offices
authovity and G

thinking

a et

statfing an

doctyine
Locke .,

Government.

sepavaticon of powers oy that govevrnment

@ Was oa  greek phillosphey

the  maln ovgan

his hook called "Politics’ he made the

Lfy the crgans of government . He

e ),

e rtes v

abyeat, Pubilic affaive;

cotncerned With the Maglistvates and:

Judicial Powers."(2)

element & anc  he

cdelibevate

SELADIYT € {16

authority in matters of  way, peasce and

the audit of public

&t

af

laws,

Maigs Latyatas

is the oy

anct  this covers the setting up pubilic

he manney of sed ritment ey e

of  thoese whoe have the arc

{2 e Y

i i

sl ovders, especially

cdefence .

he

element which is U Judcic

Juriasdicticn of the law couvts . (3)

anciher MY L Poytant 26 ST LG

of  geparation of powers wa L he

In his book called the Second

which he wroete in 1590 he avguecd
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Tt may be too great a tenmptation to humane frallty.,
opt o gy Lopower . for the same persons who have
the power of making laws s Lo have also in their hands
POwWweYy LG exec them, whey they may exempt Lhemeze ]
from o tao the law
e ke the law, i dts making and execution
ta their own private advantage . "( 4

.

fold olas

stion  of

& Lhree

HMe  thevefore dewvi

governmental  powevs. He that the fundamental and Py Lmary
function of government e legislation, that is  to say , bhe

formulation of the yvules accovding  to which man’s natural

vights arve Lo bhe Judlgecd . By man’s natural vights he meant

Life, libevty and property . He meant the Executive power

anct he vegardec

the enforcement of  law by pena

bz R

The thivd function af

concayy bast indis

Govey rment, , Looke:

“Corntali
allian

comm vt
called F
by e

power of war and peasce, e arc

sl Lyansact i with all perscns and
thyoughout 2 alth, and may be
devative if anvone o the thing
understood. I am indifference te the name.“(5)

i3

However ,  the dootyine pavation of powers

We

-

understand it taday s principally due to a French writer and

+

el whose declay

e Morte

Char les |ou: ior of  the

Juri

sed on the study of the writings of John Locke .

decctine was

Lols, which he wrote

Montesauieu in  his book De 7 Fapvit  des

in the wmiddle of the 18th Century, avgued that every

government has three sorts of power:

2ot ive powers in matters pertalining ta the law of
Tat i ore

(ii) The Legislative DOWeY

(111) The power of Judging.

e
s

fs can bhe fram the above it

from this that we get the
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-t lement  of the modeyn clagssificaticon of the

aration of powers to which we are now accustomed Viz:

(i) Execut ive
(1Y Legislative and
(i13) Judicial .

e wenlt o Lo

v that in ovder to ensure the libevty of  the

the three ovgans of govevtment woust be  in the

vyavate hands  for "theve woeuld

an end  of everything weve

the same mean oy bradly Lo exerc]

powers that of

woting laws, that of executing the v

luticons  and of tyving

the causes of individua

- u( {’ )

Monte

~aegarded i Uhe

oyt e

father of the doctrine of sepavation of powevrs

undevastand 1t Loday . M

1 the doctyvine on the b

@ pPYopounde

af  his  stucddy aof he century Rritis

h Cornstituticon as  he

uniche b el T COTICEY T W

Fute

it

e

aywation  of
palitical  liberty. He saild that  “political libety il to be

foung anly  wheve Cheve 1w ne  abuse

atf  power . Bt constant

experience shows us  that  every man  lLove

ad  Wwith power 1w

Lisbdle to

@ oauthovity  as for

Jumts

it, and toe carvy h

WilL go.... T prevent this

it i necessary from the

matuye of things  LDhal one powey s

warldd e a check on ancthey

When the legis

ative angd Executive powers ave united Lo

pallle PeYSsen, oy Ln the same body of Maglastrate

theve can

,,,,,

e e libevrty .. ..., “gain, there jas ne liberty 1F the

Judiciavy powey

ot

2 EY ETL 6]

St

fyom the Jlegislatuve and

Executive. I it was Jjoined with the legislative, the life
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and  liberty of  the subjects

wauld  be expased toe  arbitvary
contyael, for  the Judge woeuld then e  the leglslator. If it

was  Jolned with the Cxecutive howevev , the Judge might bhehave

with wviclence and ceppression. Theve woeuld e  arn engd  tao
.

evaervything, were the same wman ov the sne bady . whether of the

Tt

ey of the people Lo exevcise those thrvee powers, that
of enacting laws, that of executing the public rvesolutions,

arncd of trving the oa

aof individuals., “(7)

according to Montesoguiew, the doctrine of sepavation of

powers was simply a division of govermment into three sort

of

DCWEY , the legislative paower which enacts, amends  and

abwogates  laws, bLhe executive powey  in

pmect Lo things
dependent.  on the law of nations, for examnple, wmaking peace,

war , sending ov veceiving amba

adoves, and slishing public

gecurity, and the Judiciavy in

to matters that depend

on Ciwvil law, which punishes Criminals, and de

Y i ne

individuals. He thevefovre called hoth the

fivat  and second, the Executive power of the

ate, and Lhe

thivd power as the Judicial power .

T must be emphs

2 that  the doctrine of liberty which

was  at its  highe

peak in  the 18th Century wasm  the main

factor that motivated Montesauieu to formulste the doctyine of

geparation of powers. Liberty, according to him, consisted in
what was  noet prohibited by law  enacted by @ government whicoh

vealises the sepavation of powers:

"Where the law i 2 by oa legislative body,
administered by a separate Executive afc applied
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ndent Judiciary " . (&)

againagt citizens only by an indepe

Lhe Gne countyy that

d Englandd

s iew then  oit

Mamte
has realised this ideasl of political liberty. He avgued that

depanclant ot bhe FEriglish

the  Englishaan’s Libeviy
%

conatitution which contained the avation of powers. Tn his

guiew furthey avgued that

suppaert of this propositicon Monte
poweyr can only be checked by power and ideclogies and beliefs.
For instance FExecublve powey can only be checked by elthey the
legislative power or the Judiciary ov  both. He avgued that

it expevience has shown  that

Lhis was nece o DeCaltse  Gor

every man Lnvested wit h PDaWeaYy is apt Lo atise Lt and LG Cavyy

his  authovity as fay  as it will go. To prevent  this abuse

thevefovre, Lt i vy Fyom  the nature of  Chings

powey should be a check on power. Where the legislative and

Exaecutive powers ave United it the sawne pevson ov body of

theve can be ne  liberty, that pevson oy body  of

pevaons may enact tyvannical laws and execute them iv a

Lyvannical manney . If the Judic powey 1o Joined with the

legiaslatuve, the life and libevty of the aubljects would be

expeased Lo arbitvary contyvel for the Judge would then be the
legislator, wevre it Joined to the Executive power, the Judge

might behave with viclence and oppression.

The above statement emphs that within a syasten of

govertment. b upar law, the Judicial function should be
exevcised by a bady  sepavate from the legislatuve and

curiew did  ne

Fxecutive . Moanbe

L, AL may e suvmised, mean that

Legislature and Executive ought not to have no influence or
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control over  the acts  of @ach  othey, but anly that neithev

should exeevcise the whole power of the othey .(9)

cited Turkey the country where the thy ee

Powers were  mixed in the sultan’s pevacn and  because of this
he argued that there the subjects “groan  under  the most

Ttaly wheve he declarvec

He also olt

chreadful appr
the powers weve United and the govertment was obliged to have
vecoeuyse Lo the most  wviolent methods in order Lo galn support .
Montesguiew avgued that, in order tao prevent all this, theve

a need Lo devi a  medevate government in which Litrey ity

Wi

can prevail, it the rveconciliation of might and vight.

From what we have saic
of powers may mean at least Lhree cdifferent things:

(a) that the same per e should net form part  of more Lhan

ane of the three orvgans of government., for example, that

Minis

ceve should net sit in parlisment:
(k) that one ovgan of government should not control oy
interfere with the work of ancther, for example, that

the Judiciavy should be independent of the Execut ive:

{c) that one argan  of government.  should noet  exeroi

functions of another, for examnple, that Ministers should

not have leglslative powers . (10)

I
LA

The point therefore which @Y ¢ from this chapter

that. the doctyine of s avatlon of powers came about  in order

to peraserve individual liberties from arbitrary power with the

incre of powey in the hands of the vidleye,
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CHAPT

This chapter shall examine how the doctrine of sepavation

of  powers  has  been  provided for  and  implemented in  the

ferican constitutiocn and the British gystem of government .,

(&) THE DOCTRINE OF SEPARATION OF POWERS AS PRACTICED IN THE
UNITED STATES QF AMERICH

In the United Stat Cornstitution of 1787 the

i ateon

aof Powers was cleavly expressed, and the United sStates

Constituticn go favther than any other in applving the

doctvine. The frameve of the constitution intended that a

balance of power  should be

Oy Lmary

constitutional function in a distinct

QY gar. 3 th@V

were imitating the foarm of Rritish Con

situticon but by that

time in Britain Executive power was passing from the Crown tao

The United States

GRPY

Fedeval Legislature in

"“wll legislatiw powe
G COTIET ¢ af the Urnd
of & senate and a Hou

ineogranted shall
i,

, wWhich ashall

smerhat lves" .

At the same time the constitution Ve

Exexutive powers in the President of the United

“The Exe
aof the

staed in the Py

(2

siha 1L L
of e

PawWeY

The Judicial Power of the United States of

in Lhe Supyeme Couvlt andg such othey fedoral couvis &

might bhe

tablished by congr
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"The Judicias !

pmower of the United States of am 73

shall be wveste LT supyemne court,  and  in such
infeviov ooty s the may , fyom Cime to time
araain and slismh, ' (3)

The fmliwwing then iz  the structure of the government in

the United 5

It the United 51 the Executive power as wWwe have s

ident. of the United

Lach Lt the Pye

GROY 6

aof Aamerics

Ldent of the United 2

Amey Lo, The

helped in the discharge of the Executive functicns of the

aval Repul:xlic by a cabinet, which con af  the heads of

the c¢hief department being personally respons
the President alone  for  his  own  depavitment but  not  to

The cabinet s composed of men and women who are

by the President from outside CCTIGY ¢ A 4) The

sident holdas office for a fixed term of faur vearas (5) and

smepavately elec he may therefore be of & different

party  from that which has a wmajority in either or both Haons

af Congre poewers, like thos af congre ave declaved

by the constitution.

BRI

the legislative power of the United

States

ted in Congress which consiste

Nelthey the President

senate  and a Mouse of Represent

nov  membevs of his Cabinet can it or wvote in CONEY e

L hey

have noe  divect power of initiating Rills  or sy ing thely

passage through congre

HMowWwewer , Gome Wy iters

haswe  avgued
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that there nothing  in

fre ey o

COnY e ident

LG ®Congye gt h

vecomae ndat ions Whil

i

by Congre

thivds vote in

The Glhhey centact

iglature is = in the

2T

§

may ke negoetiated by  the P

Lwe-thire ma jority of the

T nate Lo cevibaln Kery

Cabiinet and Judges of the

cornfivm the

appcintments

net o

conduct.  of affaive,

ivvemnovable fram offi b

the President to ke

at

hands

the

i peachment,

oy clhhey aric

]

chiment, wa

such imnpe ss the

Nixon’s vesigrnation  from

(iii)

Judiciary

The Judicial power of

vasted in ane SLIDY e

Y emcect

court,

the

{fiéy

é

he

5

of Congre

bl

et

Y&

affic

constitution

from having

carmaet compel
P e

Miéay

stion of treatic
iclent

nate .

LUDY emne

a1l

ffiéy

irect]:

in

it

L he

the

TGy

[

£y cm
aof the senate," for tre
5 6L TG

imnediate

Lty

anc

which can

are he

aommend legislation in

it to pay

power Lo

e overvidden by

&

the Fxecutive aricd

e approved

Bt mu

The president has

cf

including members

Court, but the

vefuse

Lo congress

he

CLveums

fren 1.

onatitution does

affice

Lhe

by V¢

v, (@)

af Pre:

Cél

et

in 1974 following

itec

{ere

in asuch  inferior cour

floors

heed

POWeY

The Prospect

af  fmeyics

el
of
b e

[

veto leglslation

WG

e

Treat ies

by @
L
t.he
st
The
for

3 e
g

authovise

o f

aar, by ibery,

of

Richard

i

i
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the congre may from time to tome orvdain and establish. Qnee

appointed by the President and confivmed by Congre L he

Jucly of the Supreme Court ave Lndependent both of Congress

ancd  the President, although they too may be vemoved from

%

affice by Lapeachment . The Supveme Couvt ha samec  the

powey , following the histovic decision of Chief Justilce

Mavehall in Mavbury ¥ Madisorn,(8) of declaving oth the acts

af  the Pre

ant Lo e

of the Leglslature and the acts

wnconstituticonal .

Mowever , even in Lhe United Constitution, theve i

Gt & ot lete vavaticn of PN Y @ bhetween the Exaecutive,

Legislatuve and Judicial functions, If by this meant that

ch power can be exevcised in complete isolatlion from  the

abxl lahed the thye allocation

el heys ., Indeed, having

acle ¢

the constituticn proce

of  functions as &

construct an elabovate system of checks abd balanc cles lgned

ta enable contrvol and influence to be exevcised by each branch

uper the  others, The three bDyanche aof govevnment &yve

thevrefore intevrvelated, they act as checks on each other.

() THE _DOCTRINE OF SEPARATION QF POWERS A% PRACTIZED IN THE
BRITISH SYSTEM OF GOVERNMENT

The situatlon

pavation of powers ls vevy

different in Britaln. It

impovrtant  to  nete  that in

Ryitain, theve ls ne ingle document from which is devived the
avthovrity of the main ovgans of goverrment , such as the Crowrn,

the Cabinet, Pavliament and the Couvits of  Law. No single

document.  lavs down  the rvelaticonship of the primary ovgans of
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government. one with ancether, v WLLHh the people. What Byitaon

has i @ CCatngs Les arict GGt Y €2 hensive s ein o f v ey et

founded partly on acts of Parvliament and Judicial decisions,

ma e

Lee,  and pavily  uporn cled

pavitly  upon g pelitl

byl lahed by the vavious ovgans of government fov

Y6 cuves est

CayYrying out b T ke, for  example Lhe law and

of  pavlianent . Tro ashort, we can say that the BRBritish

Constitution is unwitten since it ls  not embodied, wholly  or

mainly, in any  enactment ov formally velated of

enactments . Hence in  the absence of a written constitution Lo

sevrve as  the foundation of the

L., the vacoum i

fitted by the legal doctyine of the Le ative supvemacy of

Payvliament .

The Queen in Britain the Head of state, and goverrnment
5 &

ig carvied on  in her name, politi sponaibility for  the

of the govevrnment iz bovne by ministe af the ovowrn, whao

ave answerabile to and dependent  for their offices upon the

electorate and Pavliament. aftev the settlement of 1688, it

had to be ablished that the King could govern only through

wha had the confidence of  Pavliament . Eventual ly

i

Executive powers catue Lo e exercl

by the Prime Minister

anc the Cabinet .

The following is  the styuctuve of the govertment in

RBritain and the ¢ ible opevation of the doctyvine of

pavation of powers,
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pavation of powers mentioned

The thrvee meanings of

e applied to the relaticonship between the

abeve  Wwill fiv

atiire .

Executive and

{a) Executive and Leglslature

e

Lo Lo e arnswered heve

The mailrn gue

paevraons or  bodies form part of both the lLegi Ly e and

Fxecutive .,

ituticon shows

Lhe Queen the head

The form of the Const

of the Executive and also an integral part of the Legislature.

Mc; ant. ls  the cornvention that ministers should be

ipor

memnmers  of one or the other Hw of  Pavliasment . Their

presence  in  Pavliament helps to make & reality of their

sponsibility to pavliament. This is a contradiction of the

Lhat ng member

doctyine of apavation of powers which declaves

of one organ of government should it it another QY gar .,

Moreovery ,  except for the mirdsters, the ma jovity  of

£ 6 Y S ¢ TS whe hold  positions within the Executive are

disgual ified fyom membership of the Coamme s , namely all

membevs of the Ciwvil wice, the armed fovc the Police and

The House of Commens

the holde of many public offices

Di

walification act 1975 and the which forbid Ciwvil

Sevvants  and  the Police from taking pavt  in political

ave evidence of a astvict sepavation of membership

which iz maintained between Executive and Leglislature. Quly

Ministevrs exerc a dual role as  kev figuvres in both
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itstitutions.

. he

The second CALLG
%

Legislature control the Executive or the Executive control the

Ao 1.C i) answer ec ie 3 D¢

Legislature? This guestion goes to the heavt of pay L iamertayy

government. it Britaio and no simple or brief asnswer can  be

Lhe  Commons utimately controls  the

«'.i’l(ﬁ.'f('?bﬁill..li&'l' . In Crries  SRervisie

Executive, since the commons can oust o govermnent. which has
last  the ability to command o majority on  an

canfidence ., But. o long the cabinet can

confidence of  the commons, it genevally exevoises o

of Leg]

slation.

vaice in cuying the passa

The close velationship between  the Executive arc

laticon. Tt s also

legislature is not  confined

of the Legislature to  call the government

for ite aduinistrative work. Contral over admini

car take

savily dindivect, as neither House
of governing. RBut & variety of procedures exist, for axanple,

specialised committee and pavliamentary gquestions, by  which

paylianent  ioformes iteself about the activiti of the

Executive. M means of conbyael proceduyes vary  in

effectiveness, but they make D i of demnccratic

seyutiny .

siore des Do Lhe L. iglatuve  and the

The thirvd oue

Executive GXeYC]

G ach other’a  functions? The most

substantial avea in which the executive might  appear Lo
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GREYCI furnctions belonging to the L

glalature is in

of  delegated le

islaticn. I Britalin theve iz 1o formsl

Limitations on the power of parlisment to delegate legl

ative

poWeys Lo thﬁy@@vwrnm@ntﬂ Pyaaic Lhat whenever po
waln principles of legisletion are laid down  in an “ct. of

Pavliament , Lhere

advantage Ivn minis

having powey Lo

inplenent those principl by detalled vegulatiocn. The e

of detall involved it modevn adminge

Lvation and the extenslon

of the functions of the state to the political , scocial and

econcmic spheve has rvendeved it essentisl for pav liament Lo

cdelegate the Ministers Lhe powers Lo e Ke

LULovy

LY LT T The only problem heve iz that it is often  not

7 ta decide what is a matter of principle for pav ] iament

ang  what il which should be left te Ministerial

descretion. The  pyaoc

Lation by cdepavtment

vegulation

aves Lime, can de with any lacal wvaviaticons and

e move flexible than legislation vy act of  Pavliament. it

!

CETL @ L Legr 1l

2o when o Minister veguires a

ismovetior,

to give him  freedonm to experiment in the éctod r s Field

without

2 g new poweyss Fyom pav ) iament Haowever , theve is

same danger in heve and that is tha

Ll this type of

legislation is =

toe effective parliamentayy scuvting,

theve is & threat to liberty fram undue axpansion of the

DOWe

af  the Executive. Whatevey ig

aid concevning Lhe

velationship between the legislature and the Exe

Mt ive, it

always  wvital toe vemember the line between Jlegislation and

Acdministrative s not alwWays ¢ ily cdrawn.
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Judiciary and the other two organs of government..

24

ive and Judiciavy

now be examined the relationship be

They e

thyee ﬂM@%tiQHE¢MﬂV e asked:

sons form pavt  of

(Mo the same pea

The fir

Tudiciary and the Execut ive?

The oy L it Ryitain ave the Queer’s couy s, bt

The Judicial

Judicial functions ave exercised by hev Judges

in form an exercise

Committee of  the Py ivy Council i Y GET,

an independent  court of  law. The Lovd

bgt it fact it

k.

1oy whoe s a membeyr of the Cabinelt head of the

. da oal

Chancel

ide over the Lovds, which is

antitled ta By

..Q

gudiciary and

the final court of appeal from  the courts of the United

£ ngclom ., Tnfact, he vavely sits Lo neav appeals today ancl

aveids  heaving appeals  In which a government depayiment i

involved as  oa party (10) The law officers of the Crawn, in
particular  the aLLovney Geneval in England, have duties of

sy Lbred

enfovecing the Criminal law, which ave soueatllme

that the law officevs

pR=1N} ~iudicial ’, it must e empha

are membevras of the executive, ancd not the Judges.

the Fxecutive contrvel the

ary contral the BExecutive? Although

judges ave appoeinted by  the Exe sbive, Judicial independence

af the execulive cured by law, by conatitulonal custon

anc by profe ional  and public epiniarn. since the 6t of
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gettlenent 1700, Judges of the supevior English Courts have

sy e of

held office during geod behaviceur and net at  the ple

the Executive. One sttial function of the Judiciary ls to

protect  the Citivens against ounlawful  act  of  government,
agenceis and officials. Tt ism  the duty of the Couvts 1Lf

advevsely

proper application is made Lo them by & Cltizern

affected to check administrative authovities from exceeding

their powers and to divect the pevformance of dutles owed by

officisls to private Citizens. Quly an independent Judiclary
ke of administvative law.

car impavtially pevform these s

The thivd smuestion to answer is, ‘Do the Executive and

Judiciary exevcel “h oothey s functlons™?

The value of an independent Jjudiciary would be rveduced iLf

arntial Judicial functiocns, for example the concduct of Civil

av Criminal trials, were vemoved from the courts and entyvusted

which avise

to administrative authorities. But many

taday ave not

out  of the admini “ation of  public

s i tals e oy e i

Ly cvclinary Man iy

acdminiatvrative tribunals arve now entrusted with the task of

helweern Lwe citirzens oy between a Cltlzen

vesclving dispu

anc  a  govertment department .(11) ‘It acceptead that
tribunals  form pavt of  the machinery of Justice and should
CEYYY out.  their Wor K independently of the department
corcerned ., Tyibunals thevefore exeveise Judicial functions,

even if they do so by procedures le

formal than those w

in the couvts. There ave noenethele which ave

ety matleyvs
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ay tments ang

to triburnals but  to government des

cecisian, Pyacedure like the public inguivy

sticlavds  of fFaivne anct

sabylished to maintaln

have Deen

GRETITe st o not provided for oa decizion independent of the

ion vewuived in

depavtuent concevned. Tt  is becay

which full accoount méy e Caken of cepay tmertal policy yvather

cion of existing

gl  applica

an e Judicil

than a dec

matters vemaln subject Lo depavimental  ov

vile

arial decision.(172)

e e

Lo hetween

T ds not possible toe  draw s shavp distine

iong which should be entrusted to courts ancd tribunals on

clec

Ladd Lo

the one hand, and deci which should be entyu

vative authovriti ann the othev . When a new atutory

ached nid

s herme intvoduced, & wide cholce may e exercised bhetwe

the different procedures available for deciding dispu

heme . The sepavation disputes of

likely to ayvi uncey the  ac

powers  affords Little divect guidance as to how pavticulayr

should e settled, except to vemind us

which are to be made independently of political

influence should be entyustec ooy s Qv kYihUﬁﬁlﬁ; and that

ave Lo e

decisions for which ministe

DG

pavliament should be entrusted to goverrmment depay tmernts

(o) Judiciavy and Legislature

'

Finally, we look at relaticnship

and the legislature.
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1.Cr je ‘Do the same ISAGR SREIWE § R EREYT G

The fir

£y,

Legislative and Judicial functions? a1l full-time Jjudicial

appointments disoualify  for wmembevship of  the Comnaons. This

fe im lime with the House of Commons Dissualification act of
% .

5 Howeveyr , Lt the House of Lovds, the Lovd Chancellov

-

sitting in its Leglslative Capacity:

aovey the Hou

he s alse entitled to pre avey  the appellate Comnmittee

which discharges the judicial work of the House. The Lovds of

appeal  in ordinarvy  who @it Judges in the aAppellate.

Committee occasmicnally take pavt  in the Legislative busine

of the House:; but they do not sit as membevs of a political

party ang ol

e Y yaint irn the Loplics  they debate.

Nevertheless, this iz cleavly an lofringement of the dectvine

ayation of powevs. This  is because although the House

'

sitting as & court  is in substence a court of law

with only & fovrmal cormecticn with the House of Loy sitting

a chanber of the legislature, it ia an infringement of the

vule in the sepavation of powers which declave that theve

should be no  inter-change of pevsonnel between the three

CaYT G E TR

arnd that ne single ovgan should pevform the other ovgan

duty .

The

i to consider whethey they ils any
contyol by the Legislatuvre owver the Judiciary or by the

Judiciarvy cvey the Legislatuve.,

Ry statutes Jjudges of the superiov courts may be veunowved

by The  Cyown orn an acdve

fyom baoth Heouses of  Pavliament,
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auch  arn  addve wold  howeveyr , neveyr be accept

interfered with the indepencdence of the Jjudiciavy. The vules

of debate in the Commons  protect Judges fyom ce e Fovms of

Criticism., apavt from the Lay Maglstvacy in England, infeviovr
.

stion  agalnst arbitvavy  dismis

Judges have statutory orate

vy bhe BExeculive. Undey the Tryibwunals andd Inouwiyie mot 1971 .

the members of tribunals ave protected agalnast rvemowval fyow

ecffice by the appoeinting govertment depytment .

While the Courts may examine the acts of the executive to
ensure that  they conform with the law, the doctyine of
Legislative Supremacy denies the Courts the power to rewview

the Validity of Legilslaticn. The Judg ave undcer  a duty to

apply and intevpret the laws enacted by  Pavliament . The
effect of thelv decisicons may be alteved bw  Parliament both

prospectively and alsoe, Lf nec stively . In one

it

thevefovre, the courts ave constituticenally vl et e

to  Pavliament, but the Courts ave bound only by acts  of

slutions  of each Mo

Pavliament  arnd not by ve g, wWwhich  may

have noe legal fovee.

The tLhivd sue

clen  dst Do the Leglslatuve and  Judiciavy
exevcise each othev s functions®? Tt is wital to rvemenbher

that each House

af  Pavliament has  powery Lo enfovee its  own
privileges and to punish those who offend agalnst thew. This

powey might in some  clveums

lead Lo & divect conflict

ETIC e

Wwith the Couvts To presceyibding  rul

of  couvts, the Jjudges

af  the How

af Lords as  menbevs of the Statutovy Committee
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a Legislature functicn, but it is

for this purpose exevacl

i

he  administyvation cof

limited to procedural details for G

instanc itvolve ne rveal depavituve frowm  the

Justice. The

b

seperat.icon of ¢ powers. However , Lheve have bDeen few oo

wher Parlianent o RBritaivn has encvceached cou the spheve of the

catiorn of

hawve put up intevpye

fov  in

Cogyt

s

sibility  to  Pavliament

a Justification

Gy ial.

Minist

irvelving  oiwvil

for the withdrawal from the Courts  of

cuvity alse during the secand Wovld Way

libevties. Needs of

shey s PoWe avey individual

macle 1Lt nec vy Lo glive wind

Libevti angd ia paviticular toe detaln o swuspiclon, which

chened v Couvtes, The grant  of such  powey

could net e oues

howevey , from time to time defended on the ground that it

feguarad lib and that an

the duty of pavliament Lo

individual aggvieved by a wministevial decisicn should vrely

upcen his memnbey of pavliament o put fovwavd his  grvievance,

avct Ministers alao  declared tnat  belng vesponsibile  to

Pavliament. Lhey should be Jjudged by Parliament and not by the

Courtes of Law.

e of a  written

In conclusicon, because of the

conastitution, there is ne fovmal pavaticn of powers in

Britain., No act of Pavliament may be held unconstitutional on

the ground that it sake o confer powers  in bveach of  the

doctyine. While the functicons of the Legislature arc

1, and ministevs ave menbers

execut.ive ave clos ./ Inter-—vela

A

of both, the twe instituticons of Pavliasment and government

ey e

distinct. from each other. The formal proce of  legislas
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different from the day to day conduct of government Just

&
the legal effect of an act  of Pavliasment differs from that of

Lot Practical nece ity demands a  lavge

an FExecutive

ve of detegaticon by Parliament to the Executive of power

HIL

to  legislate., The incdependence of the Judiciavy ioen

maintained,  but marey  disput which avise oult  of the pryocess

of govertment ave entvusted not Lo the ocouvts [w LR . W

Cive by ibwnal

acminist

ave expected Lo

observe the e sl e

entialas of faiv Judicial ovoc

A opolint which has macle veyy ¢le fyom  this chapter

that in the United States Cornstitution a move adhevence Lo

the dectyine of =

wavation of powers iz observed, while theve

s not, & rict neveyr he baeen a stvict

mavat. ian of {2 Crin €

the Ernglish  Con tuticen in  the Lhat,  l.egl

Fxecutive angd Judicial powevs

B 6 Lgrned rvespectively Lo

diffevent ovgans, ney have  checks angd  balances between  Uhem

breren 1y

s vesult of theore

el analy
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1. avticle 1. Section 1 of the Urnited States Constitution

e evticle 2. Section 2 of the United States Constitubion

. fvticle &, Section aof the United States Constitublon

<

4. EL.CL%. Wacle arnct AW BRryacley, Constituticenal Al

acdministvative lLaw, Tenth Foditicon (Longmar,
Londotn, 1985w .51

o~

5. Article 2. Section 1 of the United State

Congtituticn

5 . £.% Corwin, "The Counstitution and What it Means Taday"
' oL 105,

Conastitutlon

7. article 2, Section 4 of the United atat
. (1803) 1 cvanch 137

9. E.C.5%. Wacle a1l fLlW. Ryadley, Cornstituticonal and
acministrative Law, p.5%4.

19, Ibid, p.5%
1. Ibid, .55
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CHAPTER 3

‘4'.
Having looked at  the applicaticn of the doctyine of the

Gmey ica and in

geparation of powers in the United Stat

Tatb ia . The

Rritain, the focus of attention now shifts
main  focus in this chapter will e on the 1991 Zambian

e on the sepavation

Constitution but the main et
of powers as provided For—in the 1991 Constituticn.

the z4th Qctaber,

Zanbia became an indepencdent gtate on

colution of what was then known o as he

1964 after the di

ca ) avd

Fedevation of the Rhaode

The Legal framework for the modeyn governnance af Fawmbia

atemns from G he afvican Qrae Y

ioner andg Counsel - Gereval to make what were known

the Comnls

as  the Queen’s Regulations fovr "Peace, avdey  and good

G ey nme Tl anc for the seouy Lty of the Gl e Y WV ETIC 6 of &
4

Treaty for the time being  in force relating to auny place Lo

which the sald orders apply (1) ot bthis Uime vavious pavis

of what i kriown as fanbia taday Weve bDeling governed

sauth  africa Company  until 11th

separately by the Britist

ardey  in Council

1911 when, by the Noevthern Rhacle

£

i

sec  divectly

@xeY el

the governance of Northern  Rhodesia

from whitehall in Britain. Tt 19532, Southern Rhodesia

caland (Malawl)

( 7imbabwe ), Noerthern Rhodesia { Zambia) and Nya

"

and Nyasaland with

were United ITnto the Federation of Rhodesla

headouay Lers were  in

Cr1er centyal aodministrat Lon whe



Sal labury
fedevation of

1943 to pave way

thelv

attained

the

independence .

fit

reviaed Lo

i africa following on the mccle

Tambria, following

President  Julius

the bandwagon.

imposed on  the

amended fyrom time

af  the ruling oligarchy .

the one man
unchecked .
knowledge

cdemocracy .

inte the Fambis Brody poelitic  to

international

by & wmavxist/communi

{Havrave) in
b X

the

sideyed rea d"/ Lo govern thems

independence

itution
In 1955
inta

@arly 1970 Grie-payty

sty le

alreul what

Meaningle

commu gty

Y Engy el
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Southern Rhodesia (Zinbabwe ), The

and was dissolved  in

Rhodesias and  Nya

fov

the independence of the stat which weve

zlves then., FTambias and Malawi

the following vear in 1964 .

last to attain independence in 1980,

was drawn it London  toe usher in Tambia s

this independence conastitution was

the framework of Tundependence Zambia . In

e oof goverrment e gan Lo emey e

% of Communist Eastern Euvope .

an the  trails of Kwame Nkvumah e Ghana anc

Nyererve’s Tanzania was not slow oo Jummn on

Irv 1973 & Constitution was

Qe Pavity-State

itution was

paople of Fanbias . This

Gt

fit

Lo time Lo inte the dectatorial de

Famblans becane m eve ashectaltors as

dictatorship manipulated the CouTtyy

To some people both local  and foreign for want of

Was  golng on,  Fambils was viewed XA

o slogans like "Mumanism" were created

hoodwick the populasce  and the

while exploitation and rape of the

-

With rvepressive laws in mlace, enforced

manned security network.
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% . . . . T e e
However , with the collapse of the Soviet Union and  its

v Ey evr Euvope, a  nunber of

Satellite States

C o i

don the presence of & one- marty atate

Zamblaung began to wau
dictatorghip in  their countyy . The wview was held that the

United Strength of a democratic nation carn anly be achieved if

peaple eavnestly  and sev iously el leving in the

emancipation from the bondage of a dictatoraship had the

feeling from their own hearts and Brainsg that the entrenched

dictatoraship mus e vemoved and veplaced by a government that

sclom and secure Lo the

would oper up wis of  Justice

people their rights founded on the Rule of Lodtl .

Therefore, due to agitation from all aover the country  foy

Tambia to vevert Lo a multi-paty syatem of gover e nt. , faovrmey

President Kenneth Kaunds announced that  he would  call &

national referendum on Fambia political svstem to let the

citizenry decide on  the cuestion  of  goling multi- payty v

The then Deputy

retaining the existing Gne-pay Ly

Chief Justice Mathew Ngulube was appointed Lo head the

Referendum Commission which was mandated to work out  the

machanics of the nation-wide pell  to decide whether or not

Zambia should vevert to multi- pavty politics

compy iges four membervs,  and the Referendum date was  announced

as  17th Qctober, 1990 .(3) The government then introduced a
moticon to  be  used during the wvoting in  the fovthooming

referervdum. Slratuyory Tngstrument, number 94 of 1990 signed by

formey President kaunda savs  people would on Qotaber 17, 1990




35

milti-party system? The date for the Refevendun was also

gazatied,

Lo the

However soon 24th  September 1990, in an  acdy

National Council of the United National Independence

Parvtly (UNIP)Y held at Lusakea s Mulungushi Intevnaticonal

Conference Centre, former President Kaunds informed the nation

that the party and Govevnment had decided that the Countyy

should revert to a wmulti-party political tem and that the

Naticonal Referencdum which was toe have Db held to  determine

whether ov not Zambia should revevt to multi-party denccy acy

had  been cancelled. The formey President further caect that

the decision had been made

in the wmonths leading to

the Referendum he had detected & sense of vestless in the

T

nation which endangered the stability of the Country were the

o that the Central CommiblLee

Sute

veferendum Lo take place

of UNIP  had decided to cancel the veferendum to

imminent aplit  in the nation.(4) The decision to hold the

Nat Lonal Refevendun had easvliev been  avvived at.  after

widespread agitation in the countryy calling for a veturn Lo a

pluvral political sveten. The formey President alsoe disclosed

that. the Republican Constitution would be amended to asllow for

the re-intovudcetion of multi-party politics without holding a

veferercum., The former Pre dent @l anneunced that &

Commission of ITnauivy would be appointed to recommend the

titution  for the Thirvd Repubilic. Submenuently, on BLh

1990 fovrmeyr President kaunda appainted the

sion of ITnauivy. The Commission, which was
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appointed under the the incouiries act (5) was gazetted under

o rumber 135 of 1990 dated sth Qotober,

atutory  Inglyume
1990 . 6 orenan  Congtitutional Commission was appolnted
.

Compyvising Lawyeys, tyade unionists, church leade

re o angd other

prominent citizens Lo map out Fambia’s new voad Lo political

pluval Lam. The Commission was headed by former solicitor

Geneval Profe v Patyvick Muuanga .

The most important terms of reference of the Cort Ptution

Conm L

ion of Inauiry anong  othev things, was Lo submit é

dvaft Ceomnstitution fov the Thivd Repul:xlic. The Commission

gathered the views of the people through public heavings anc

written submisslions. The commission commenced publlc heay Lngs

an 18th Octobevr ., 1990 and completed the heaving on h@th

January , 1991, The Commiszsion then submitted lts vepovt £.¢

formey President kaunda on 25th april, 1991. The Commission

fhus  came up  with  the 1991 con tution  which iz the malin

focus of our attentiarn.

the

The Tambian constitution of 1991

af poweys. The constitution cleavly the ovgans of

gover ment. intao threea: the Execubtive, the Leglislatuve arct  Lhe
Judiciary. We shall now leook &t these ovgans of govey nment

e by ore,

(i) The Executlve

The Fambian Consgtitutlion Ve

soubive powers  in

the Republican President. avticle 23 (2) provides for the

Executive. T
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“The Executive Powey of the Republic of Fambia shall
. L. ™

vest irn the Py ent and, s o
of this constitution, shall bhe exevcis
divectly ov through office sxtpbae

athey provisions
xd by hin elthev
rolinate to him,

paent.  holds office for a peviaed of five

This iz pré&dived for by Grticle 385(1) which stat that

“wmuby ject. Lo clauses  (2) and (4) every President shall  hold

office for a peviod of five veavs," Fuvrther , éarticle 35(2)

atat

that “"ne  person whoe holds  or

held office as
President for twe tevms of  five vears each, shall be eligible

for veelection to that office."

The Pre

iolent i it the discharge of the

executive functions of the Republic by a Cabinet .

49(1) of the Constitution provic

that "theve shall be a

cabinet which shall cons

of  the President, the Vice

ident.  and the Ministers, other tharn Ministers rveponsible

for the administration of Provine

Article 50, provides

for the funct

ong of Cabinet which is that "the cabinet shall

formulate the poelicy of tLhe  Govevtmernt ang  wmhall bae

responsible for advising the President with respect to such

other matters as may e veferved Lo it by the President .

The Ministers whoe arvre members of he cabinet and alse help
Lhe President in  the dischavge of his execubtive functbions ave

appointed by the President from among the members of the

tat ioral  fe pyovided for under article 4s(1)

of the constitution.

ident of the Republic of Fambia can be vemoved

fyom office on grounds  of  incapacity to  discharge t.he
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Suwnetions ofF Wis office due Lo any infirmity  of body or mind,
(&) and can be impeached trvy  Parvliament far viclating the

congtitution. ()

e

sgilelature

The Fawmbis Constitution provides for the legislature and

VE the legislative power in Parliament . Article &2

provides for the Legl

lature . T provides that:

“The Leg lative power of the
sha l in Pavlianent which shall cons
President and the National aAssembly."

Republic of Fambia

at. of the

The Legislative power of Parliament is exercised by bills

by the National assenbly  and asserted  to b the

President . Article 78(1) of the Constitution provided that

"amub ject o the provisions  of this constitution, the

ative power of Parliament shall be exerci

b bills

2t by the National Assenbly and a

to by the

me i cdent " fdvticle 20(1) provides that "Nathing in tarticle
&2 shall  prevent pavliasment from confevving on any PEVEGT v

authority power to make statubtory instyument

" article 82(1)

provided that “the President wmay, at any UTime, attencd and

acldy e the National A

embhly ., " and drticle 82(2)

that “"the President may

Lo the National

ssembly  and any  such message shall be read, at the first

convenient

aftey it veceived, by

the Vice-Pre o ) S 37 a Minlster designed by Lhe
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{iil) The Judiciavrwy

Article 91012 of the Constitution provides for he

Judicatuve., Tt provided that:

"The Judicature of the Republic Shall consist of:

{a) The Supveme Court of Fambia
(b)Y The High Court of zambia

(¢) such othey courts as may be “ibed by oan act of

"

gyticle 91(2) of the constitution provided that “the

Judges mentioned in Article 91(1) shall be independent,

impartial  and subject only to Chis constitution and the Law.,"

grticle 91(3) furthey states that “The Judicature shall be

b admind

avtonemous angd  shall in  accovdance with the

provisions of an  act of Pavlianent " Avticle 920173 and (23

provides that the chief Justice and tb Judges of  the Supreme

Court shall, subject toe vatification by  the National Assembly,

be appointed by the President . frticle 95(1) provides that

"“The pulsue  Judge shall . aubject to tatification by the

National @& aabaly . e apocinted by the President on the advice

of the Judicial service Commission." article 97(1) provideds

that “subject o clause (2), a pevson shall not be gualified

k

for appointment as  a judge of  the Supveme court oy a puisue

Judge unless

(@) he holds or has held high judicial offic

cihotns and has held

(k) he holds  one of the specific aualifica

aone oy other of tLhose ticons for & Lo

cual ifics al peviod of notb

than seven veavs. grticle 98(1) provides that “subiject
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an holding the office

ta the provisions of rhis article, a pev

af o judge of  the Supyeme court or the office of a judge of
J 4

rhe High Court ahall wvacate that affice on attalining the

Court or of the

of wixty five weavs.' & Juakge of the Supyane
High Court may only e vemoved froam offtice only  for inability

to  perform  the functions of  office. whether avising from

infivmity  of baody or mind ov  misbehaviouy. and  cannet be so

ruticn. This is

vemoved except in accordance with this Constl

provided for under article 98(2 3.

that the 1991

Therefore, it clear from  this chap

ambrian Constitution cleasrly provides for anct

G ELYT 8

GOVeYr e functions into theee Viz, the Executive., the

)

Legislature and the Judiciary . This jo in confovmity with the

dactyine of sepatation af powers which demands that.  the ovgans

1.

of government should be seperal
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CHAPTER 4

THE APPLICATION OF THE DOCTRINE OF SEPARATION OF POWERS IN THE
ZAMBIAN CONSTITUTION QF 1991

dtution of 1991 ob

In Fembia, the Republican Cons

% . -
an of  powers  but net  in the classical  form as

the sepavat)

by Monst LR e The Constitution sepavatlt

prapounded
ovgans of government into:
(i3 The Executive

(ii) The Le - latuve

(iii) The Judiciavy

The following will be the ovdey of the discu

the discussion Will be centeved on the powevs of the Executive

sondly  the discussion will e orne the

s the lLeglslatuve, s

velationship of the Executive and the Judiciary and lastly

o the vaelaticonaship of  the

there will be a

(&) Execubive angd Leglslature

!

There i provided in the Repubdican Constitution of

idential

Cion of s strong Py g

Tambia of 1991 & ootk e

Executive with a Unlicameval lLegislature. The Repub:lican

apavat lon

President is  the Chief Executive. In the clas

of  powers. the President would have been confined Lo none

Tnaspite

other than the Executive, but this s not the ¢eé

of the fact that the Py

i the Chief Execuriwve. he is

This

also part of the Leglslative proc pyovided fov in

p G2 wWwhich declaves:

“The sgislative power of the Republic of Tambia
shall vest in Pavliament which shall congist of
the President and the Natlonal & 1




However , the ig  not a member  of the National

amsenbly  as provided in article &5(2% which @

that “Na

perecn  who holds. ov ig a wvalidly noeminated candidate in an

election for, the office of the President shall be aualified

. kX - .
far election as & membev of the rational & Yo This can

b im & clear contvradi of  the rvule in the doctvine

that., each CY T of

aperate without intevrchanging of functiorv

gowver nment. mu

he

ample of  the contrvadiction of G

ancthey

pavaticon of powe i the overlapping of

doctvine of

the Leglslature. althoeugh

Y nnel between the Execullve

the President is not a mecber of the National @& b Ly o hiis

Cional

Gddent arve membeve of  the Na

and  the Vice

4 that

The Contradiction cgomes in when it is realise

4

and  the Vice-President who ave also

mennbrey s This is provided for in article

45(2) that:

“The Vic ident shall be appolint by the Pyes
from among the members of the National assenbly .

fAlec Article 46(2) declares that:

of Ministev shall be made fyom
ional tasenbly

vappointment to the offi
amaong menbers of the Nat

Mind

Howevey , L raves and Deputy Minlsters can also be

appointed from Nominated Members as seen in Artlcle &l 1)

which declaves that:

“The Py
o the
is next

Licn
by L
he

at., any Lime afle “
vtz Ly and before the Natio
act . appelint such nuaber of ;
to be nominated menbevas of the nationa
s howewver , the there ave not meve than elght
at any one Cime."

sr'l’

of government  Minlastrles,




by

ig net  only head of governwment but also the

of the Hous

The next auestion following from thisz is whelbher the

-
Execut ive Contyaels the Legislature Gy Vice-Vevraa . T
privciple, under the constitution, it s uwsually contended

that the Zambilaon Pavliavent s tnot  supveme in  the that

it dances toe  the whims of  the Executive.(1) However , it

pyact] z that

2l the Famblan Parliament is supreme in  the
it has  power to make  orv unmake the laws  of this  countyy

victions. But since the geneval and

although with v

Payliamentary elechions of Qctober 1991, he a1 an

Pay ]l ianent h been divided into twoe main political pavties.

M.M.D and W.N.I.P, It i the majority party, M.M.D which
GBREYCLES

veal contvel over Parliament mainly because M.M.D has

meve  Lhan 120 members ., However ,  this coupled with parvty

digcipline ilvhevent in the development of palitical pavtd in

the twentieth century can actually lead one to submit  that it
ig infact the Executive which controls Parlisment . &1l the

motions that  are suppesed toe be debated in the How

[0

presented by the Vice-President and Cabinet Minlste

ra . A good
Pllustration of how the Executive contols the Legislatuve in
Fambia occurved in March 1993 after the state of Emergency wWas
ve-introduced by President Fredevick Chiluba. MMD members of

parvliament. weve called for a caucus neeting at  State House

where President Chiluba urged them to suppart the motion faor

the re-intvoduction of the

of enevgency. Tt is

that some members of parlisment were heckled when they tried
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to ouestion  the decision Lo the state

ameygency (7)) This only gees Lo show how  the Execuvive

Contrals the lLegislature and LU ¢leavly iLllustrates that

%
menters of the House ave net free Lo %D@&k vt wole on [=RE N4

i the  fAusent:ly fy v bt have e take into

.

consideratlon thelr pavly s 5

Lance  on o oa  particular ilssue

before the Hous

Howevey ., this coupled with the fact that the National

dabaly le dominated by one party. the M.M.D. it wmavy be

avgued that at in principle, party d ipline has been

s iwm net  likelvy to happetn for Lwa

e

velaxed., In practice th

AT,

111l exi

i the form of

ipline will s

patvyonage . Most menbers of Che National aAssenbly will

s1.11) depend on the Executive for promotion.

{ii) It is the Cabinet Ministevs

wawally all the

information thervre ls nec for eviticising of bills

in the National Gussenhly.

The Cornst

tution of Fambila wve s Wwe saw in frticle &2

the lLegislature power  of  the Raepubt:lic of Faabia into

Pavliament which ‘tshall ocon af  the President and  the

National e kL This means that & clution of the

Naticnal e

pitzly alone has  ne legal force. This is supported

b the fact that the Pre

ident

a conastitional power

it v withhoald h

zemtyly . T ia provided in article 7a( 1) that:

to the pyovisions of this

Liwve powey of Pavliament

Constitution,
shall be




4

46

e

GBREYC
ancl &

that “wheve a bill is

Aarticle

DY the President for & it he shall eltheyr

ar withhold his

faviticles

7R(1) and (23) veveals the hope le

qh. The b

ta o a halt Lf the Pre

. t . .
je because o Bill  toe which he deoesnt give Ml
he thrown back to the assemnbly and the latter can

1

de nething but  amend the ill to enable it to b assented by

the almighty President. However . the Natlional fssembly can

put the pressure  on the Pre Jent 1T he doesn’t & it o the

il L. This is done by  the & mbxly  woting on the veturned

Bill  and if  supported by twe-thivds of the members then the

suted ta  the President wha then wmust

alwe Payliament . Fven with

elthey ent. Lo bthe ill or

this situatioen It the President it the final analvsis wha

halds the whip hand over the National éGssemb:ly.

although article 62 provides that “the Lagislative powey

in Pavlisment which shall

af the Republic of FTambia shall Ve

aof the President and the Natiornal assemblv" it il

disoualified by  article 80013 which authorises Pay Liament Lo

confer Legislative powers on  any pervson ov  authority to make

Statutory Lustyuments. avticle a0( 1) declar

"Nothing in Avticle
conferving on any pevsd
stutory instyuments., "

shall prevent Pavliament from
av authority power to make
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This is contrvadiction of the doctvrine of sepavation of

e

This is because accovding Lo the dectyine all

legiaslative powey Lo e axevcised by the

BY 6 SUPDRC

Legislatuves alone. It My D

T hat

atartory

insttuments do not have the act of Pavliacent,

ang thervefore frticle 80(1) doe arcde the powers of the

Legislature. This avgument

ad  In the oz

shad Unedbhal Patel Y. 6.G.(2) Tt was held in this Fambian

that & Lement. cavvving a fovrce of law was law. This

wags aftery rvejecting counsel for the applicant’s avgument Lhat

& atutory instvument was merely a statement carvrvving a fFovce

of law and not a law i L.

o make

By conferving powers on pevsons or authorit

aluatovy lnsbyument pavliament is  in actual fact giving

away some of its

(D CHNERY

the Cxecutive mhrough

Lhe govey runant d@pmrtm@ﬁt% GREYC] Lhe P2y & of Lhe

lereyi LY 6 L

ally one  finds that pevsons ov  authoritie

givern such powers tend Lo abuse them for the simple ve

that. there ave not encough che that the power

delegated ave not abused to )

aof the citizens.,

Howevey , theve in the national

committes on Delegated Legislation. It cons

memers  of pavlisment appoilnted by  the

Commencenent, of

This  commit syt vl s

delegated leg

Lon  and rey ta  the national Gssenbly

Chrough the

speaker on whethey the power to make vegulation
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rules, subrules angd by-laws delegated by Pavliament ave belng

pyaparly  exevcised tw o oany  pevson oy aubthoevity  within such

delegation. In exeveising its powev of sovubtinising delegatecd

- . % . -
legiaslation, this cominittee TS @8, Lhat delegated

legislation complies with the following ovingiple

slation i intva-Vives

{a) That delega

Constitution.

upan Lhe

-~
R

aticon dees net laoplnge

That delegatec

pevaonal vights and lLibevtl af Citi

@ TIE

{¢) That the rvights and libervties of Citizens do not

ative decisions.

depend on administy

() That delegated legislation is only concerned with detalls

st niot  the subhe

ance of leglislation which is a presevve
of Pavlisment as Che Ultimate author of all laws.

(e} That delegated legislaticon is not contvary Lo govevment
declated poelicoy.
If the Committee iu  of opivioen  that the provislons

cle 1 eg antlled whally or in part,. the

sting powers  ahould be

the Natiornal & ksl . This is a

Committee shall so veporlt Lo
commendable effort and &  step in the vight divection in trving

Lo control and check the abuse of delegated legislation bw the

Executive,

Or Lhe fovegoing di for, it e oasubanit that as

etween Lhe Oxecubtive and the Leglslature, theve is no

itution.

cevation of powers in the 1991 Con
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(b)) Executive and Judiclax:

of discussion is concerned  with the

The HBY @&

velationship between the Executive and rhe Judiclavy. The

. N b ST
Judiciayy GO ISAgE R

(i) The SupY eme Court ., (4) which is alao indicated in the
constitution as the final Court of appesl for the
Republ ios

{11 The HMigh Court., (5) then theve arve Jawer courts which

At

of the subovdinate courtal ) and  the local courts.(7)

COPY A

It should be noted that the doctrine of spavation of powers

with the exception af the appointenents made by the President

af the Chief Justice, Deputy Chief

Gce, judges of both the
supreme and  High Courts, apply to  the High Court ancg SUupYemne

Court but  not to the Lower courts because the lattev usually

combine aduninistrative and Judicial work.

mes vegard  to o Lhe

actyine  of

semeyatl o which X

wiive that ne Same pevsons ahauld favrm part

of move than one ovgan, Lt ils attbnd bt

rhat there ls a strict
sdhevence of the dectrine as Tay am bthe Supreme Couvrt atd High

Couy ths ave concey neaed. This e Inerca

vl

1 with hiah

Judicial aualific

ione can  adiudicatte in

courts  and

ustially Lhe

DY G do not serve in any  other ovgans of the

govey nment. This of cour

cdo nat apply Lo rhe lower couvts

which combine administvative and Judicial

W K o W nated

eavlier. e vaegards cualificaticns

supreme Court and High court Jucky

e B
a Judge of the Supveme Court ov & pu

e Judage unless:
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{a) he holds or held high Judicial office: ov

(k) he holds one of
total “ijad of

fov a

Lion however ,

apencdence of The

%
Judiciavy. I principle it is  contended that in the Zambxian

Coriss

Ttution, like constitutions of ahher GO Tinea 1T h

countries, insula

@ the judiciary from politi interference .

grticle 9102 of the cons

itution stat that. "the

the courts shall be ndep

srictent , impaviial and sl jeot

this constitution and the law," frticle 9103 furthev

provides  that  “the Judicature shall be autonomous " The

constitution again provides fov s

v ity of tenuve for  judg

aof  the supveme couvt and High courts and this is provided fFov

under Arvticle 98(1) which declaves that:

“Subrject to the provisions AT Lo ; "
halding the off af Judge of the Supreme Caurt or the
office of a juc af the High Court shall vacate that

affice on attaining the age of i ixtv-five vears.,"

dvticle 928(1) thevefore provide

secuy ity of temuve

af the judges of the Supreme Court  and High Courts

Sy that. once a PEcin

by the President and vatified by the

National A

b ly . & judge of  the Supreme Court or High court
cannat be  vemoved from office, he can arily  be vemoved From

effice  for inest

ility te perform the functions of his office,

whethey EY ) Yy G informity  of bty v mdnd oy

miskbehawviouy . This

provided for  in article  98(2) which

declaves:

g Court

Anility e
C sy el ng

shaviour , arnd

removed except in accordance with the

"o Judge of the Supreme Court oy bhe H
may he removed from office onl v for in
pevform the functions of his offi o

from infivmity of bady or mind or mis
..... shall not be

ig
W
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orovisicons of this avticle.”

"

wher the ouestion

The procedure that should e followed

of vemoving a Jjudge of the Supreme Court ov High court comes

up is  provided for wunder foticle 98(a¥4) and (5 of the

L %
dtution. This security of tenure extends to the fact

G

Lhey the Suprveme Court  orv the

that an office of a Judge of

High Court shall not  be abolished while theve ilg a substantive

holdey . fArticle 92033 in pavticular states:

e, Deputy Chief Justice
zhall not be abolished while
ar Lheveof "

"The office of the Chief Jus
or of a Supremne Couvt Jud
there is a substantive hole

L

avticle 93(3) alsa

"“The office
while there

e Judge shall nebt be abolished
ant.ive holder theveaof .,

af o Puj
is a subs

e TICte TG e af the

However ,  we tend to think that the inde

Judiciavy means just independence fyom the the Legislatuve and

the FExecubive. But it means much move  tharn . It means

*

independence from political influence, whether exerted by the
political ovegans of goverrtment oy by the public or brought in

Yy

ucges themselves thvough theiv involvenent in politics.

fes

Judicial lrnvolvement in politics Cthat ls. organised paliti

takes two main forms:

in favouy of by he

dudiciary in their decisions s alwavs very difficult  to

LG, Nestey

DY e, T i a mattev of lmpres

itois ivnclined to be masked under fine,

leavned avguments  and vatloralisations. Gl though

s 1o not.  bhe highly imputed to &  Judge the

CLyoums may leave & distinct impression that o Judee i
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For example, the stanc

has been anvything but

h G By gy 2 . 3
tamken by the Zambilan Supveme Court LT the © GG N

ita  Lewanika and others(s) has heen

tkashambhatne Mbr 1K,

criticised asindicating bias for the government. Rriefly the

of

yondents weve memnbe

facts of  the ¢ were that ., Lhe

the Movement TfTor Multi-Paviy Demeocracy (M.M.D). Qe 3lat
octaber ., 1991 they stood for elections  on Lhe

M.M.D. They won the elections and took thelr

1992 Lheve W

National tssemisly. Or 1200 August,

conference at Pamodzi Hotel at  which all the Re

pondents,

except one., abttended and anncounced thely resigrnaticon from the

M.M.D. On the 13th of august, 1992 the Naticonal %

cretavy fov

the M.M.D wrote to the aspeakey of the National Assend:ly

informing him that the Respondents weve ne longey wmemnbers of
Lhe paviy. On 27¥ch  august, 1992, in conseduence of  That

aefficial netification by the Naticrnal ZSecvetary for the M.M.D.,

Lhe speakey wrote Lo the Respondents that in tevms of &yviicle

il

of  the congtitution of the Republic of Zambila they

Lo e mernbe

af  pavlisment with effect  fyrom 12¢h

August . 1993 a date when the Natliconal

craetary @gave L b

netification te the

aupondents then  petitioned
the attovrney-General contending  that although they fac

vesianed from the paviy an whoese  LDicke

they woan  the

elections, they wWweve still members of pavliament., and asked

Lhe court Lo declave the s

akey s e tan that thelr s

Waey e SAEC

st ,  rall ancd  wvoid. Garticle Fi(zycy of the

conagtitution declaves that:

{2) & membey of the Nat]

tonal
it Ln the assemb:ly:-

Ml
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menber of pavlliament ., he
political pavty othev than the

atthor L e 1ich @ whern
v, v having

of an
menber of
af which he
e ] e
ing

&,

Ty b

had  ce

The cou¥t held that the Re

from the MMD. The

menbers  of pavliament when they resignec

couyt b 4 its holding on the fact that the puvpose of  the

Naticnal assexdly  In enacting article iz ey of L he

citution was  to ensure that membevs of parvliament did noet

GO

mesve  from one  pavty Lo ancther oY leave parties (o Dbecome

tependent while rvetalining theiv seats in pavliament .

() Judicial membevs of pelitical parties T & Lwe-ovy mulii-

party system nothing is move caloulated to undermine the luage

of @& Judge as an  lmpartial arbiter than his membevship of a

poelitical pavty. “ch R e identification with the

int in the stvuggle for

of  one of  the groups engs

DOWEYT  SUgY that the Judge Lly becone an Lnteve

Can

party in  a pending befoevre him. The oyinciple of

political smelf-abnegation by Judg thus vital to a healthy

aministvaticen of Justice.

The independernce of the Judiciarvy in FTambis i howevey

alute a

the Jjudiciary has in been & depavtment of

the Ministyy of Gffamive all along. Tt e officervrs’

enclumnent and conditions rvice, at for  the High

Couvts  and Supreme Court Judges,  ave decided v Lhe

Lol o Tt's  budget is  voted and funded thyough the

al Aaffalvs Mind
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However . much of  the Executive fovmal influence on  the

o i limited to appeitnments by the President in  his

etion. aAvticle 9301) declave

Chief I .
Lot vatif

avticle 932 alaso declaves:

»f the Supveme Couvt shall. subject
; iorn by the National ¢ b ly o e
appeinted by the Pres

ident "

The President also appoints

the Jjuedges of the HMigh Court

e it Arbicle 95013 which states

shall . subject
byl D]

Lo rvatification by

ident
ion,"

inted by the Py
f the Judicial Sevwvice Commi

contral by the Executive over the Judiciary

ident whern he uses

axercised by the Pre his powevs  bto dismis

the Jjudges by vevoking theiv appointemnts. This

Cdanice with article 9601) which declarves that:

Tany pey .
Judge of the Supreme court
the pericod of his appointment
s fied, until hi
Lclent, "

h o pericd is

vevoeked by the

Alac frticle 96(2) provid

et s

appointed undey frticle 9% to hold office
sioney of the High Court shall continue Lo
for the peviod of his Lntment ov until
5o appolntment vevoked v the o achitng on
the advice of the Judicial Service Commissiorn. "

frcthey formal intefevence bw  the Execultive on Lhe

Judiciavry and a clear contrvadiction of the doctrine of

zpavation of  powers the Executive Prevogative of mercy.

This is the only authority under the constitution for the

annulment of a specific judgement but it  opevates

anly against
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cotvictions and/ov sentenc iv oriminal ca

By it the

ident  may  pavdoen o pe

ST GO LG

of &1 aoffence,

-pone execution of a sentence aither for an indefinite ov &

scified period, substitute a le

fovm of puni

shime it .

ov rvemit the whole ov

o of punishment  or of any penalty
or forfelt otherwise due to  the gover nment. on account.  of sueh

an office.(9) 1f & pardon is fre that e not sublject  to

affe

foo anmal  both the guilt and, if

congditions, its

thes has alveady been & convinction, any sentence imposedd

Clonmably e limitatlon upan

following upon that . Though unmie

the Jjudicial powevr executive clenency L@ not except when u

faor  powey ., The cught. Lo  have powey oo parvdoen tho

affending agalng it. and in granting pavdon ov vepyieve the

ot e

alf of  the ste of which he s

sident merely

head . Moreover . the Pr ident rarely Lnvokes the prevogatlve

of mercy.

s for the exevcising of each obthey s functions, this

ot appeay ot a dgrand scale because ther no provision

in the constitution fov administrative tyibunals.
ae for  the few exceplions menticned ealiev on, 1L 1

aubmitted that therve iz Lo @one extent a strict adhevence Lo

Lhe doocty

bhatwe

ine of separation of powey 1 the Execurive and

the Judiciary.

() Legislature and Judiciayy

Lastly the discus

jom Wwill be between the velaticonship of
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the Legislatuve and the Judicliavy. Theve im & sastrict

acdherence to the dactyine of s savation of powers with vegayd

te the firvst aspect of the doctyine. The two ovgans are not

e pevson or body of

raffed by the @

af the doctrine howevevr .,

With vegavd to the

there s what fway e called an ineviatble field af

intervaction between the LWa ovaans. The Zambian Pavlianent

Leglislatuve  SUupyemnacy Cv ey
“}

like the Rritish one P

aof the Courts which it deens to be contvary Lo

in the C ef 6,6 N Thixbhen

pub:lic policy. This wa

ing of

was altered by the pe

(10). The decision in this case

the Immigvation and Daportatilon ( amendment. ) Act of 19467

as with vegard to  the function aspect of the dactyvine itf
ean  be contended that there 1s no viclation of it. This s

like the case of Ex-Pavle

hased on the authovity of the ca

Conastitutional

Naluming  Mundia (110 This &

e  of the extent of the Migh  Court s Juvisdiction  in

relation to the affalvs af the National assenbly. Counael for

the applicant argued that tLhe courts had powers Lo exevae

ot

enly angd  that

Jurisdictional cantyol over the National As
fthaey ave notb prevented v parliamentary priviledges. The

that. it did net have

judiciary made it cleary in this od
power Lo interfere with the exclusive juvisdiction of the

CHA T internal

Naticonal Assently in the conduct of

oy oceedlng and  that the duty of  the Judiciary was nob Lo

make law but  to adjudicate. Trndeed Jjudges do not fovmslate
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rtain laws but the

ave pvecedural and do not  involve veal

aytuye from the doctvine of ¢

speyvation of N EY

ancthey

iglie  of lnteve worth menticoning is the fact

that. Parvliament can  sometd

FRIIIT

e oLyt LG

acljudicate cevtain i

LL€

concerned Wwith the intevnal affaivs

af the House . This was mede cleay  in the o veferved Lo

abronse The oo

came  about

of the disciplinary

duve  Laken

Y G

My . Nalumine Mundia whoe was a member

of the éassemnbly. The obther case

which ¢

31 thvow Light on this

of  The People vV Speaskey of the National

sk ly . Exe-Payvbe

Nikumdsgla 12, an ovcery  of mandamus was

divected at  the Zeeakevy and 1t was held that the speaker was

not. protected by Pavliamentavy priviledge from performing  a

stbutory  function, outside the proceeding of the Natiornal

atrly o lmposed on him by the constitution,

fpayt from all the

it can be submitted that

between the e

slatuve  and  the Judiciavy, there is  no

sk

antial viclation of the doctvine of =

apavation of RCWEY 8,

From  the above  illusty

aticn, it can be seen that the

14

ALAT COn

dtutiorn of 1991 dos

rwve bhe doctyine of  the

eapavat. lon of PN bt not

s propounded by Montesauleu.

&6

Theve is a high incidence of overlapping of perzonnel between
the three ovgans of goverrnment . The functicons of the three

argans of gover rinent. are net ole

avly devmavcated. as oa vesult

a memnber of  one organ (execu

tive ) can alsoe play a maljor vole
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in ancther ovgan (L@Qi%l&tUY@}" However . theve is oa alear

demarcation between the relationship of the lLeglislature anc

the Judiciavy,

The non obsevvation of the doctyine of the avation of

powers as propounded by Montesauieuw iz justified from the fact

that

that. the machinery of govevmment has become so  intricabte

the major organs of govevrnment need some intevchange of duties
Lo compliment  each  other . The Pavliasmentary bills, fov

example, need to be drafted by menbers of the Executive. by

peceple whoe arve zoned  professionals  in thelr pavticulay

fields. The intevchange of duties, Lt is aally avgued, is

inevitable 1If a moedevn govey ranent oo work smecthly .

In conclusion, one would submit that when the ovgans of

>

government ave considered in the constitution of 1991, it can

b Gleavly

aer Lhat Lhe BExecut

&,

cive  avm of  government hé

DQN@YFul contyel in the othey organs of gaverrment, . It can

@vern e

id  further that ever in the Execubive self, it

the President whe holds  the whip  hand shown  in Avticle

a32(2) which states that ‘“"the Executive power of the Repubdic

af  Fambdia shall Ve in the Pre

ident and. subldect Lo Lhe

ather provisions of this constitution, shall be exevcise

i eithey divecot

(SR N

oo thyough  offic

&1l this boils down to the fact that the FTambiasn Constitution

of 1991, since Delng enacted on 24th  Gugust, 1991, has
consclously  av  unconseiously bheen oveating an  ouuipotent.

Pre

ident . whe

powers  can send a  cold ehil  in one’s splne




I short the

).}

whaole

Fambrian Constitution of

who s armed to

can  ask iz what

indivicduals.

liberties

libevti

Ly emencous

Gne

in this

affec

werts ol

the teeth,

oo

cle

countyy i

will alwavs

DCWeYE

If

ETGYHOUS DowWwer o iven to

o f LAV ET TIRE

the neces

atil LT

1

L

e

the

Cries

he Fambian  Consg
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aveament

[

and the

hism  has

lave tha

O Wery
at,  the

Fotuye

amounts toe this  that the
veated a poetential  dictator
mest lopovtant guestlon one
are the libevties of the
t  the future of individual

cayk. This is becaw

mevrcy of  one man  whoe  has

ig going Lo e boalght the

wan  must be placed in other ovgans

vy checks and balances

i

a1 which will provide
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End Notes

1.

Refer to  Article #B1{ay and () which ve
Naticonal Gssent:lv Lo what it can do and also
frd @ 88 which contryols the life of the
National Gussent:ly .

*

The Weekly Post (Special Edition) of March 19. 1992

the

[1968] .J.7 1

article 9201)

article 24(1)

Chaptey 4% of the Laws of Zambhia.

Chaptey 54 of the Laws of Tambils.

supyeme Court of Fambia, Jjudgement number 2 of 1994.
article 59 of the 1991 Constitution

[1967] 5.7.% 21

(9711 H.P 224

[1970] H.P. 4
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CHAPTER &

This chapter will concern iteself with suggestions on  how

citubicon of Fambisa should strive Lo

Lhe future Repubslic oo
b XS

rve the doctrine of sepevation of powevs.

Before proceeding. it iz fundamental to

oy something

about. the nature of a constitution in geneval .

A oconstituticon Is the fundamental law of the land. 4
caonstitution i a mode of  ovganising a state and its

gover nment. ., A1l

ate derive thely powers fyom

the constitution. other words a  body of fundamertal

principles accovding toe which a

i atvuctuved, Sy

action by any orvgan of the state that does not comply Wwith the
constitution s ilrvalid,. The congtbitution in this sense

Late Tt alao

distvibutes powers to all the organs of the s

ensures the fundamental liberties of the citizenry. Thus the

source of power ls  the people. It must be the people DCWEY

as govermment.  Is a modern ovganisation on how  people must be
democratically  governed. I this modern ovganisation the

people ave the m

zepavation of powers s  nece vy for the

VEYY IICH  TIe e
aference among the Lhree
Ll o of  power Yo

and suspicion that exis
affaive by the three or

£

g .  The doctrine
Lhe GG e,
in the management

avation of powers ensures that powey  1Ls not ves
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in one bod v, ar indeed one LEYTEGn .

Hence the doctyine

the linchpin of democracy that

checks and balances, anc 2 4G buvrestvracy and

Wher  leooking at the application of the doctrine of

seperation of  powers in the Zambian Constitution of 1991, it

i

pavat.ion of powers has notb

important Lo noete that a vigid s

@are P ible . it has been found that the three ovgans

e co-ovdinated.  As Wade and Phillips have

f wGavey tanent. mu

vemay kech

"the value of the doctrine in the enpt wlacecd
upon the checks and balanc af the three ovgans which
ariial in preventing an abuse of the enovmous

power which ave in the hands of the rule "

X

an Wwhy & complete gsepavation of power is nob

The maln re

gover nment. he

dible is because the wmachinevy of  today®

mecome o intricate that  the major ovgans  of government

(o) complinent  each athey .

e it

v change of cdutie

the doctyine is of no

et me

T ia  of gveat andd  velevancey in  that it

emph the pyeventicon of tvranmy by the conferment of too

much powers in one pevson or body.

It vved Lt Lhe la that the

L

Lwe  chaple

Zamblan  constitution of 1991 cleavly divides the organs of

governmment. intoe the Executive. Legislatuve and Judiciary. The

L

Ll tut lon arves the separaticon of powers but not  in a

ical as propeunded by Montesouleu . Quy alm
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therefore here is  to come up With suggestions on how  the

future Republic constitution should erharce the doctvine of

pavaticn of powers. The doctrine will praoc Faollows:

fiv

it wi}} b centred  on the Executive., then on the

Legislature and lastly on the Judici:

sab ive

Lhe Execurive powey of the Republic

should continue being vested in the Republican President whao

should be the Head of Sta

and of  Government . An  Execulive

sicdency ensuy

a stable strong govevrnment . The curvent

pyovislion undey Arvticle 235 of the 1991 cone

tution, that

"every President shal hoeld office for a perviicd of five veas

anc  that “"noe person whoe holds  or has held office as Pre

ident

for two terms of five ve shall be eligible for vye-

election to  that office." should alsoe be provided in  the

future constitution of  the countyy. The rveasonf oy

recomnmending this s due to the following reasons:

{ i) Revaond the

Lwe terms a sicent be

I

with power and would influence the change of the

Ll LT,

{1i) & two-five ve

c e appropviate so as Lo allow

other citizens a change to veach that high rational

positicen,

A further recommendation that we sculd like te make is

with regavd to the appointment of wminiet

Lo help the

ident in the discharge of his

ative function.  arti

462 of 1991 cons

PRUSCOR T LA

dtution declaves that "éppointment to the

Mind

e mace fyom among  memnbers of Lhe
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should continue

mtaly LY We propos that  mind

National @&

Mo

e

A bl only €

bee

it appeinted by G

ave not members of sy ly should be  appointed

ministers, Fuvther Pavliament should vatify  such

appoeintments by the Pres The following are the Y & asEOns

why it praoposed that ministers should be  appointed from

cutside Payvliament .

Appaintment  of persons from outside Pavliament would

allow the President a Wide ectvun  of cholice which would

include technoors most  of  whem invviably  shun politios

although they have the calibve for government administvation.

Such  an  appointment would aveld & situation of el

allegience on the part of the Minister towrds his constituency

a1l the Minlastery, lead () wheve Ministers faveur

ST G

theiv constituenci digstvibution of resources

The Ministry and his coenstituency arve Bound  to  bhe

acvers

aly affected by a whe Pav ) iament

and thus has

e Cime for his Ministyy and constituency

Furthevmore , appolnting minsteys from outside Pav ]l ilament

will avoid the embarvasing situation af divulging confidential
government.  information by a  minister who has lost hie

povtfolio arnd be

somes an ovdinary membey of pav ] Lament

A cabinet which ig part of the Lxecutive cannot at the
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same time be part of the because doing so would

urngermine the doctyine of

WY

The cehinet should be individually and collectively

sbxle and answevable Lo Pavliament as  this

G

basis of Pavllanent demnocracy. & cabrinet minister

shauld  ve sen his portfelic if a i confidence has

been pas FBCHE LT him by the National assembly.

{11) Legislatuye

Pavliament should be  the highe legislature body in  the
Land . Tt should enjoy complete freedom from the Executive

and, as  the people’s ntative ovgan, it should have Lhe

V@Y ¢

to legislative ovgan, 1t should have the freaedom ¢

legislate far  the gaac of L he Repub:dic without ETrY

interference from any other orvgans of  govermment Tt

abyllah  commit

furthey that Pavliament should e

onding to the variouws  ministrl ¢ monitaor the

should  bhe

pevformance of the ming and cabdinet wmini

angwerable individually and collectively te Pavliament thyough

Gl bl In  order TG

somplish this, it is

suggested that the committees should be given enhanced P COWET 8

dwer author it voohG cdischayr e

that  they have move inwve L ChE

theilv functions. In addition, 1t is suggested that the stat

of chalvmen of  Pavliamentary committ should e highery  than

that of Cabinet Mini

U Pavliamnent should have the

following powey

(i) Lo dmpeasch the

migconduet .



66

ion of & Criminal offence ov viclation of the

com s

Ptutions

o vemnove the Py cent, Cabdinet Mind

evs ov any
other*official holding constitutional office such as

the Chief Justice, Supreme Court and High Court Judge

by & vote of no confidence for incompetence:

{iii) to approve the naticonal budget

ang make adiustments:

{iwv) Lo sovutind pubrlic expenditure as well as

Defence ,

Ptuticonal and special expenditure:

()

atifv the doclaration of a @ of emnevge

anc apprvove its externtion:
(i) to rvatify the country’s fovelon policy and
1

Lo e ente ar behalf

international tyeati

of the countyy.

(wvil) Parliament should ratify all appointments Lo

corngtitutional offic dependence

guavanteed by the o

it

(wviil) Parliament should have power

sshould sit in

The

ident wl Cabinel

Pavliament and the Vice-President should be ol of  gover nment.

bas dnie in the Hou

(iil) Judiciax

The Judicial power of the Republic should continue bDelng

vy doin the Judiciavy. The independence of the Judiciary

shoeuld be maintained s

well as  Lts aubonomy . In ovdey to

ensuye  that theve is  taotal vavaltion of powers  among the

Lhree maln ovgans af  the ate., namely  Lhe Execulive,



[N

Legislature and Judiciavy., this latter ovgan should be truly

arct

UL CTICHmOu s . The present corstitutional

LN

auarante af Judicial  independence weve adeogute. but these

faguards amd guavant wonld e move wmeaningful and stongey

if the Judiciavy was made aulonomous .,

The Judiciary should be de-linked fyrom The Ministry of

Legal affairs in order to ensure true autonomy and sepavation

of powers. The Chief Jus e, Deputy Chief Justice, Supyeme

anc  High Couvt  Judge ahould be appointed by the Judicial

Sevvice Commizsicon but such  appelntments shoeuld e

o vatification v Payv lianent . The Jucdicial Sevrvice

L

Comind should bhe  an independent baody  which should be

constituted and answerable to Pavliiament. The appaintment of

Lhe Chief Jus

ice. Depulty Chief | Jus Supyveme angd  High

Lo wold

Couvt Judges by the Judicis Comin i s

enhance the independence of the Judiciavy in  that the Chief-

Justice and the Judges woeuld not owe alleglence Lo any

individual . but orly o the ste  and  the Reaepub:Lican
caonstitution. Further . it weuld in a veal sense, ensuve the

sepayalticon of poewerys  among Lhe goverrtment ovgans., The office

of & Judge  shoeuld net e abolished while theve

anbative office hoeldey, and Judoe should  only be vemovecdd

by Pavliament passing a vote of  noe confidence it tho T enincl

wanting, for inability to pevform the functions of his  or her

affic

oy Fov mi

hehaviour v Ineounpetence: bt the orocecduve

as outlined in &rticle 98 of the 1991

ituticon should be

followed when the oues

Liorn of vemoval of a Judge is o in
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It im hoped that the above suggestions will help to

enhance the doctrine of sepavation of powers in Famaia, in
order to protect the Citizenry agalnst the abuse of thelyr
b XS

freodoms and  vights by the Executive speclally. The vole of

-hoavgan  should be cleavly defined in ordey to eunsuve that

Lhe doctyine of  tyue checks and bDalanc i nob  only

-ab ] iahed but Lo Wovk.
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