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ABSTRACT
Any attempt to assess the relevance or otherwise of the concept
of 'Freedom of Contract' would be failure without stating the
fact that the Law relating to Commercial Contracts lies at the
very core of development in any society? The law of Contract is
that branch of the laws which regulates Commercial transactions
called Contracts that are entered into between individuals. It
is suggested that a Country would be said to be or not be rich or
developed to the extent that is citizens are poor or rich. If
the citizens are poor a Country is said to be poor?
Be it noted that the development of the Law of Contract is close-
ly tied with that of Commerce® With the economic and social
development of modern societies the need for the Law of Contracts
becomes far more pressing.*
The author is like the great Sociologist Ihering of the view that

the law is an instrument for serving the r=eds for Society.

The purpose of the law must be to further and protect the inter-
ests of society.5

The main preoccupation of Zambia, like any third world Country,
is that of working out ways of realising economic development.

It ought inevitably to follow that the law should be there to

foster and not to inhibit development. This it seems, could be
best done by widening the scope of freedom relative to Commercial
initiatives of individuals. Individuals should not be unduly
hampered in their efforts to execute commercial transactions.

There should be 'Freedom of contract'
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It is pertinent at this point to say a word about 'Freedom of

contract'. It must be recollected that during the 18th and 19th
Centuries the Theories of Natural Law and the philosophies such
as that of Laissez-faire reigned supremeﬁ’ The Judges of the day

were themselves influenced by current thought?

To the judges the said theories entailed encouraging almost
unlimited freedom of contracting and thus evolved the doctrines
of 'Freedom of Contract'?

However, with time and especially by the end of the 19th Century
the importance attached to the said concept was ;onstantly dwin-
dling understandably because mainly of three factors Viz: the
emergence and widespread use of the standard form contracts,
curtailment of free choice and intention as grounds of legal
obligation, and, the emergence of the Consumer as a party to a
Contract? i1t is not here proposed to enter into a detailed
discussion of this subject because a Chapter is reserved just on

the subject of 'Freedom of contract'.

The question that will exercise our minds is whether there is
freedom of contract in zambia and whether the said concept still
derives any importance. We shall respond to this gquestion by
firstly in the first Chapter, underscoring the fact that the bulk
of the law in force in Zambia is the same law that is in force in
England. This appears to be important because economic develop-

{o}
ment takes place in stages.
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zambia might not be at the same stage of economic development as
England. Therefore, there would be no justification for the
existence of the law for the regulation of Commercial transac-
tions at the same level as that of England. A consideration of
this will help us in the final analysis to say whether or not
there is need to widen or restrict the scope of freedom of Con-

tract.

In the second chapter we shall devote ourselves to an understand-
ing of the classical concept of freedom of contracting. In
addition we shall examine the reasons for the demise of the
concept of freedom of Contract and to say whether or not in

7zambia the concept is otiose.

In the third chapter we shall examine some of the legislation

that tends to work against freedom of contract and state whether
there is any justification in retaining such laws. Lastly in the
fourth Chapter it is suggested to make recommendations in rela-

tion to the Concept of Freedom of contract.



CHAPTER I
Our concern under this Chapter is in the main to drive home the
fact that the bulk of Zambia's laws (the law of Contract includ-
ed) are imported directly from England. It seems clear that an
understanding of the foregoing position of the law in Zambia will
help us in answering the question whether the restrictions
brought to bear by the English Laws are justifiable in Zambia.
It perhaps needs emphasis that freedom of Contract demised as the
Law of Contract continued to develop in England. It was not as a

result of mechanical determination by the law makers."

As has been suggested in the abstract, the development of the Law
of Contract is relative to that of Commerce. In England, as
commerce developed the Law of Contract naturally also developed.®?
It seems to follow therefore, that the restrictions on the Free-
dom of contract in Zambia ought to be commensurate to the level
of development of Commerce obtaining here in Zambia. Lets now

proceed to examine the laws imported from England to Zambia.

English laws have been made to apply in Zambia by virtue of the
English law (Extent of Application) Act (Cap 4), the British Acts
Extension Act (Cap 5), the High Court Act (Cap 50) and the subor-

dination courts Act (Cap 45).



It is expressly, provided under the English law Extent of Appli-
cation Act (Cap 4) that common law, doctrines of Equity and
Statutes which were in force in England on the 17th August 1911
and any statutes of latter date than the 17th August 1911 but
applicable to Zambia or which hereafter shall be applied by any
Act or otherwise shall be in force in Zambia. This provision
simply is to the effect that all the laws that were in force on
17th August, 1911 in England are directly applicable in Zambia.
The importance of the 17th August 1911 is that on that date a
legislative body was instituted in Zambia (then known as North-
ern Rhodesia)f3

It is noteworthy that the said Cap 4 is subject to a number of
qualifications. Under the High court Act:»it is provided that
foreign statues applicable to Zambia shall be in force so far
only as the limits of the local jurisdiction and local circum-
stances permit. The High Court is empowered to construe English
Statutes with such verbal alterations as may bec necessary to make

the English Statutes applicable in Zambia.

In the same vein the Subordinate Courts Act makes provision to
the effect that all British Acts declared by any Act to extend or
apply to Zambia shall be in force so far only as circumstances of
Zambia permit, that, it shall be lawful for a subordinate Court
to construe the said British Acts with such verbal alterations as
may be necessary.

Both the High Court and the subordinatg courts Act do not assign

any meaning to the words 'Local Circumstances'. BAgain the words

S5



'such verbal alterations as may be necessary are not defined.

This operates to water down the significance of the conditions
for the application of the English Statute for one can not tell
with any precision when a British Statute will be altered so as
to make it applicable in Zambia. The importance however, of the
said provision of the High court and subordinate courts Acts, is
that they confer upon the Courts power not to call in aid the
provisions of any British Statutes applicable to Zambia if such

statutes do not conform to local circumstances.

Another fact worthy of note is that certain Statutes though
applicable by virtue of Cap 4, may nevertheless be made not to be
applicable by an Act of Parliament. On the other hand certain
statutes though excluded by Cap 4 from being applicable to Zambia
may however be made to apply. For example Cap 5 makes applicable
to Zambia Certain Britisth Statutes which werc passed after 17tt
August, 1911. In addition tc Cap 5 there are other Zambian
Statutes which extend the application to Zambia of certain stat-
utes of England notwithstanding that they were passed after 17th

August, 1911.'°

We shall now briefly examine the applicability of English 'common

Law' and ’'Doctrines of Equity'. Cap 4 expressly extends the

application of English common Law and Doctrines of Equity to
e
Zambia but subject to local written law. The High Court and

Subordinate courts are expressly cmpowered toc administer the said

'Common Law' and doctrines of equity cbncurrently in all civil

©



matters before them. Suffice to state that where there is a

conflict or variance between the rules of 'Equity' and the rules
of 'Common Law' the rules of Equity must prevaill? Again, 'Common
Law' and Doctrines of Equity' are not defined by the said Cap 4.
However, Common Law essentially refers to judge-made laws of

England whereas 'Doctrines of Equity' refers to principles which
evolved by the Court of Chancery in England i order to ameliorate
the hardships that were engendered by the ramifications of common

1 '
Law.

Whereas British Statutes are applicable to Zambia subject to
local circumstances and subiject tc such verbal, alterations as
may be deemed necessary 'Common Law' and 'Doctrines of Equity are
subject only to local written laws. In other words common Law

and Doctrines of Equity must never go against local written laws.

With the introduction of Common I.aw has been introduced also in
Zambia the doctrine of "Judicial Precedents’. Judicial Precedent
is the term that is employed to assert the fact that every Court
in the judicial hierarchy is bound by the principles of law ex-
pounded in the decisions of the courts that are superior to it.

It needs no emphasis that Courts exercising concurrent jurisdic-
tion do not bind each other and that the Highest court in the

hierarchy is not bound by its own decisions.®

Although there is no provision to the effect that in determining
cases before them, courts in Zambia shall have recourse tg re-

ported decision of foreign jurisdictions, almost invariantly

T



Zzambian courts do in fact refer to decisions of superior courts
of England, the East African court of Appeal and the superior

e g e 2l )
courts of other Common Law jurisdictions. It is proposed that

decision of ftareian courts are merely of persuasive rather than

. . . 2% . .
binding force on Zambian courts: In practice however the deci-

22
sions of foreign Courts have cleosely been adhered to and a judge

will only decline to follow such decisions if he distinguishes
them or if he shows that a decision is question had been given

. . 3
pery InCurium.

Having attempted at a synopsis of the law in Zambia that was
imported from England we shall examine shortly the rise and fall

;of the Concept of 'Freedom of Contract’'.
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CHAPTER II
HISTORICAL ACCOUNT OF FREEDOM OF CONTRACT

In this Chapter we shall examine the history of Freedom of Con-

tract. This is important because law is only best understood if
it is looked at in its historical context. Law can not be di-
vorced from the past, culture and customs. It is an integral

A
part of society rather than an abstract set of rules. It is, for
instance, difficult to appreciate why only English Statutes in
force in England on 17th august 1911 were made applicable to

Zambia, until we uncover the historical significance of that date

viz that it was on that date that a Legislative Assembly was

constituted in Northern Rhodesia ?

EVOLUTION OF FREEDOM OF CONTRACT
Elements of ‘Freedom of Contract can be traced as far back as the
mediaeval era but it did not become a fully established legal
concept until the 18th and 19th Centuries?’ The 19th Century was
marked with an emergence of a multiplicity of schools of juris-
prudential thought and diverse philosophies.* The judges of the
day were themselves largely influenced by the then prevalént
thought. For instance, the theories of Natural law to many a
judge of the 18th Century presupposed that men and women had an
‘inalienable right to make their own contracts for themselves.
Similarly, the 19th century philosophy of laissez-faire entailed
that the law should interfere as little as possible with the
contractual transactions of individuals.® The law was there only

0
to enable the concerned parties to realise their aspirations and




to lend its aid to a party whose interests were prejudiced be-

cause of the default of the other party to the contractf’ Simi-~
larly, the function of judges was taken to be no more than that
of an umpire whose only ﬁask was to respond to the appeal, 'how
is that™ When a wrong was made.‘7 As a result, all such ideas

entailed encouraging almost unbridled freedom of Contract.z

11(b) FUNDAMENTAL ASPECTS OF FREEDOM OF CONTRACT

The Concept of freedom of contract consisted of two limbs; the

first presupposes that contracts were based on mutual agreement
and the second is that a contract ié the result of a free choice
of the parties to a contract? The two said limbs were the very
essence of the 19th century 'will theory of contracts® By the
'Will Theory of Contracts' is suggested that a contract is a real
adreement between two or more parties and that such a union of

Wills is inherently worthy of respect; for it extended the reach

of an individuals personality. 1Indeed, the 'essence of contract

is agreement and the essence of agreement is a Union of wills'"
This observation is still tenable even in the modern law of

Contract for even today the bulk of contracts are based upon the

agreement of the parties concerned at least touching the essen-

tials of the Contract in question)ﬁ
As far back as 1552 it was submitted that;
'In éontract it is not material which of the
parties speak the words, if the other agrees
to them, for the agreement of the minds of the
parties is the only thing the law respects in

[}
Ccmtracts'.3

B



The exponents of the phenomenon of agreement were divided over

one fundamental aspect. Some contended that the wills of the

parties had to be in reality at one; others that it was suffi—‘
cient that the parties should be taken objectively to have mani-

. . . (R4
fested this agreement without any Consensus ad idem

In this regard, Siv Anson wrote, 'wheve the consensus and idem or

agreement is the ideal basis of contract, the Court will assume

the existence as a necessary sequence of certain overt acts of

the parties. Their minds must needs be out of reach of a Court

of Law, but where they exhibit all the rhenomena of agreement,
NS

the existence of agreement will be taken for aranted. Cheshire

Fifoot put it thusly, 'a contracting party is bound because he
has agreed to be bound.

However, agreement is not a mental state but an act, and, as an
act, is a matter of interference from conduct. The parties are

to be judged not by what is in their minds, but by what they have

s
said or written or done’'.

From the above guotations one thing is clearly evident viz; that
it is not the intent of the parties that ﬁatters in contracts:7
rather, it is what a reasonable man would infer from the conduct
of the parties as amounting to agreement. So then, a contract

would be deemed to have been made whenever in the contemplation
of a reasonable man a contract would be said to have been entered
into. In doing this the Courts are actually creating contracts

for parties. However, the Courts have always vehemently main-

p
tained that it is not for the Courts to make contracts for indi-

1A



viduals.ua That, 'when we speak of the intention of contracting
parties we mean... the sense is whiéh it is to be inferred from
the words used or from the transaction or from both that the one
party gave and the other receiv:—:-d.'20 Further, that the function
of an English judge is not to seek and satisfy some elusive
mental element but to ensure as far as pracfical experience
permits, that the reasonable expectations of honest men and women
are not preiudiced.®

It is noteworthy that the very development of the law especially
during the latter half of the 19th century did fundamentally
erode the importance attaching to the agreement and the intention
of the parties to a contract #° The courts evolved such doétrines
as the doctrine of frustration whereby the intention of the
parties no matter how bonafide would be upset. By the doctrine
of frustration is asserted that the Courts will obliterate a
contract if there should occur certain unforeseeable events which
it would be impossible to rerform the contract?3 In terminating
such contracts the Courts have forcefully maintained that they
infact give effect to the intention of the parties.q*However, it
is difficult to see how the Courts give effect to the intention
of parties when the Courts dissolve a céntract thch parties
entered into freely and voluntarily.

As has alreaay been stated, the second ground upon which is
rested the other foot of the concept of Freedom of contract is

R . , 5
Freedom of Chnice'.
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11(C) FREEDOM OF CHOICE
Freedom of Choice relative to th; concept of 'Freedom of Con-
‘tract' was freedom in three respects. 1In the first place, it was
freedom because nobody was bound to enter into any contract if he
did not elect to do so. Secondly, it was freedom because in a

competitive socieby everyone had a choice of persons with whom he

could contract. Lastly, it was freedom, for individuals could
. 1
make contracts vivrtually on any terms that they pleased.

The first of the above facets of freedom of choice has continued

3

23

to the present day. A person can not venture to contract save he
s0 chogge However, even this is not without limitation. Many
times individuals execute certain contracts because they are

. . . e .

induced to do so by certain economic factors. For instance an
individual may owt to travel by train in preference to bus be-
cause it 1is cheaper to travel by train.

The second facet of freedom of choice is true to the extent that
due to growth of competition in the commercial and industrial
fields, men and women could choose from a wide spectrum of men

. %9 . .. .
and women with whom to contract. There existed no limitations as
to the class of person with whom an individual could contract.
However, the very growth of commerce and industry engendered
. % . . e

certain limitations. For instance, certain fields of trade were
continually monopolised by vast corporations. Thus, a person
could only contract with the existing Railway corporation because
. . . 3!
it was the only one in being.
Freedom in the third respect viz freedom to contract upon any
terms was somewhat restricted even in the classical understanding

¢

of it. Firstly, every contract was required to be in accord with

16
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public policy. Courts could always serve any contractual rela-

tion which was found to be bad on grounds of policy. The princi-

ple of public policy is precisely this; ex dolo malo non oritur

actio; No Court will lend its aid to a man who founds his cause
of action upon an immoral or an illegal act?’ In addition, legis-
lation was constantly being passed which operated to water down
the importance of freedom to contract on any terms.@dAs early as
1831, Acts had been passed to protect employees from the prac-
tice of being paid in kind instead of in cash?{‘Needless to say,
the law of contract as it stands today entails in many instances
that the terms of contracts are not the result of individual
negotiation}é An employee's contract is normally governed by
collective Aareewents. In many instances an individual ‘must
either accept the terms laid down in toto, or go without?, It is
worthy of note that the classical context of freedom of contract
took no account of limitations brought to bear by certain Socio-
economic factors which in many instances virtually enjoined an
individual to Contract.>% .
SANCTITY OF CONTRACTS

Another issue deserving of our attention is that of 'Sanctity of
Contracts', "Sanctity of Contracts is emploved to assert the
fact that Contracts Voluntarily executed should be held sacred
and enforced by the Courts of Law?ﬁ Sir, George Jessel M. R. once
said, 'If there is one thing more than another which public
policy requires, it is that men of full age and competent under-
standing shall have the utmost liberty of contracting and their

[

contracts, when entered into freely and voluntarily, shall be

p )
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held sacred and shall be enforced by Courts of justice'. The

basis of 'Sanctity of contracts' was that the parties entered

into contracts of their own choice and volition and settled the

terms by mutual.agreement.% It suffices to point out that from

the earliest times certain limits were brought to bear on the

'sanctity of contracts' For instance contracts induced by fraud
or duress, or contracts designed to violate criminal law could

not be tolerated by the Courts. There are other limitations on

the doctrine of 'Sanctity of Contracts' but it suffices to state

that the same limitations outlined above apply Mutatis Mutandis.t*

Havina accounted for the classical context of 'Freedom of Con-

tract® we shall hencefarth account for the fall of the concept of

Freedom of Contract.

DEMISE OF FREEDOM OF CONTRACT

Today, freedom of contract is generally regarded as a reasonable

social ideal only to the extent that equality of bargaining power
belwreu contracting parties can be assumed, and no injury is done

. . . b
to the economic interest of the Community at large.3 Freedom of

Contract with time lost or ceased to have much idealistic atten-

4 . . . . .
tion. The demise of the said doctrine is attributed mainly to

three facltors. The first is Iegislatifé interference especially

in the area aof consumer protection. Secondly, most contracts are

longer a result of mechanical . arrangements between parties.

: “ L
Thirdly the massive use of standard form contracts.

LEGISLATIVE INTERFERENCE

Statutory invoads into freedom of contract is not entirely a

recent Hevelopment. As early as the 17th century legislative

18



Acts had heen passed which tended to bridle the freedom of con-
*e . . . .

tract. The circumstances in which the legislature declared

agreements or promises void were numerous. The reasons for such

declaralions weve eaqually divers. Although 'Sin' on the one hand

and 'Crime ' and 'Breach of Contract’ on the other hand are today

pretty distincl conceptions, the case has not always been so; for
the obligations of religion and of law in the field of promises
e e C s . “? . .

were initially almost undistinguishable, Some leagislative Acts
were outrightly religiously oriented. For instance, it was

pravided under the Sunday Observance Act 1677 that no tradesman
aticifer. workman, labourer or other person whatsoever shall do
or exercise any worldly lahour, business or work of their Ordi-

“ g
"pary Calling on Sunday. Thus, in Smith V. Sparvow, a sale of

_nutmeas on a Sunday was held not to be actionable as being in
contravention of the Sunday Act. Other statutory enactments were
based on moral considerations. Tt has, for instance, since 1644
been considered that wagers or gamblers contracts were against
1public policy and thus unenforceable. The law relating to gaming
~acts culminated into the passing of the 18932 act;#;hich made void
any promice to pay any person money paid by that person as a
wager.
CCNSUMER PROTECTION

. The law velating to consumer protection tends to restrict the
freedan t& contract., The principle of consumer protection is
‘that the law will intervene whenever due to the inferior bargain-
“ing position of one nf the parties, the other might take advan-
tage of hLi=s weakness o Bv far the most important statute in this

"revgard iz the Unfaiv contract terms Act > By this Act it is inter

19
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. . . . o
alia iutended to restrict the use of exewption clauses. There

are many Areas in which freedom of contract has been bridled but

for now it suffices to state that today most contractual rela-

. 53
tions are entirely coverned by statutes. To this end, whatever

~contract that any verson aspires to execute it must be in accord

with slalutory reauirements.

STANDARD FORM CONTRACTS
As hés been stated, one of the cardinal tenets of freedom of
contract is that a contract is based on agreementfq This is true
today only in exceptional cases; for indeed in many instances,

the detailed term= of contracts do not depend on agreement at

Many contracts today are executed on the basis of a standard form

o
contraclt put forward by one parkyf Faced with a standard form

‘cantract, a verson is left only with either to take or to ao

without. He can not neuotiate for terms as he may desire. A

. . . £
person only has to Fill in the forms presented to him and nomore.

This rleairly is sn affront to freedom of contract and more so

where the standard form contract seeks +to exempt the party

forwarding it from liabilityF? The author will not venture to
make suggestion in justification of standard form contracts
because our concern here is to demonstrate how freedom of con-
tract has been eaten away.

IMPLTED TERMS
The increase of implied terms of contracts is another fact at-

tributable to the declive of freedom of contractfq Where as

emphasis on individual freedom and agreement were in the nine-

20



“teenth century said to be the basis of contracts, it is to be
regretted that judues have always beén ready to import terms into
CoﬂLracts notwithstanding that the parties to a contract had not
expressed those terms.® Sir, Fredervick Pollock wrote; ' Our
Courts formerly were sverse to going bevond the strict letter of
instruments and would only in extreme cases imply terms that were
not expressed or st least imported by =some generally understood
custom Rawen 1, J ( as be then was), justified the said implied
terins ju the following words: "Tn busipess transactions such as
this, what the law desires to give effect by the implication is
to give such business efficacy to the transaction as must have
been intended at all events by both parties ..., not to impose -on
‘one side all the perils of the transaction, or to emancipate one
side from all the chances of failure but to make each party
promise in law ss muach, ... as it must have been in the contem-
plation of bolh varlies that he should be responsible for in
b
respect ol those perils or chances”™. It is unfortunate that this
purported atlemp! o give efficacy to the intention of the par-
ties has heen verveted for ifAisnn%ed that nowadéys Courts go so
far as to hdjust the rights and obligations of the parties by
taking vecourse to civcumstances not provided for by their con-
tract.”®
The legislature egually has implied certain terms in Contracts.
among others are those vrovided for by the Bill of Exchange Act?

17 o (?b
the Sale of Caurts Act@and the Merchant Shivpinag Act. )

There are many areas where the Courts and the legislature alike
have imported lLerms into contracts. The effect of such implied
i

terms is that they tend to defeat the very essence of freedom and

21



-sanclity of contracts viz the parties freedom to contract on any

terms.b)Whatever the reasons which might be advanced to justify
the importation of such implied terms, the thing of first impor-
tance to note is that the implied terms tend to restrict the
scope of the individuals freedom to contract. The importance of
this point s that commerce will not arow if commercial men or
buginess men are hindered in their efforts to realise their
business asviralious and arve counstantly being interfered with by
the leagiglaltive enactments and judicial yrononncpments.bq

It is however important to emphasis the fact that the encroach-
ment on Freedom of contract pninted out ahove were not a result
of a deliliaatle act af anynnefﬁ Rather, it was the inevitable

. e

result of the growth of the law relating tao contracts. As com-
merce and industry grew the law had to keep in step in order to
combal the inevitable exigencies of develnpment?‘ This is the
reaszon in this paper why we are not concerned with the importance
of freedom of contract to Britain or indeed to any other country.
Rathet we are SAaving in Zambia that it appears to be too early to
preclude freedom of coutracts because of the level of development
at whicl she ja. T{ need arises, however, we should do so be-
Cavse then our judgment would be based on uvractical experience as
opposed o mare vrophetic utierances.
Tu the chaoter Lhat will Follow, it will be our concern to exam-
ine the varioua ways where Freodom of Contract has been fettered

in Zambia and to say whether the contract laws in being are

meelt, regard being had ta our level of devel ocoment .

0
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LGvVer time,

Further,

century tha! tended to curtail freedowm of
were mereivy 3 vreflection aof the stage af

a{faiﬁpd§

11 ezmmir- Low tle Zambian Parliament and the
2d freedos to contract

S ERITT cveirely eraded freedam of  contracts
1 cidle ertsia  conbtiractual  undervtakings
[ i %he field of consumer protec-

Zambia Bureau of Standards, is for instance,

the guality of goods produced in Zambia with
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e of accepmted stand
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aever he affered for

is obliged to tender
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t free to contract on

any vermus that they
Another examule of the tendency by the Zambian Parliament to

bridle freedan of contezct in the arca of consumer vrotection is

Ciival = lamn] awner s mn. cherage and ‘B vrovide securityv of tenure
I ~ .

for Fteannls]  TTodes meo L, T ihe Rent Aot the Righ Court
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. . . Y - .

eitthes o Tla s mot oo ar an o apnlicaldon v the tenant ar TLand
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13 i
Fail it Yoo okt R TR TR RS i der From the Hiah Cogirt and this
PR i b T c Tib meth b Pl “nant 5 condition aof the
VO
| i .
ey v Ty P P e s ‘e the nraneirty which s fhe
Saibe i it Tt e teaa At 1Y, the Tand Lord can not siact
0 ]
the =ubltenas: ! T o facl the aubhl enanta v1ohts are nnt affectad
by the Toob FL0 th et iy gueating sublet +he Drooerty
Ve
Unlswlol L e T TRt he Tand Lo o scan nat KP]Y ann the
FGiee ne ad Lelwe e Lla e 'he tenand rpﬂywcfﬁﬂg the duration for




which | he Ceranoy mhonlsd sun Trn ather words npon the expiry of
the ity "he Toaan? Lesvd hies ono oonwer bo exeraise vessession aof
f fis . e by Far s Tonu o ma the tenant elects to vemsin in DOS
; ™ e Phis means thal upon the exoiry of a tenancy,
|

the Taw realen anod ey one For the _g:arfie.c‘. o the same terme and

. 3 . . .
TR HE tncbaial lenanocy. Aaoain the wiavisions under
Tthe $ B el uhd Ty dnfrinage upon the willa of the narties
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the provisicns of the =zaid Act. The Act allows little freedom of

contact
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1%

sidderat i Turninahat b G Chie contiyaet Further the Act
[ S i’;g}’iij 1 1E i Vrﬁ}»"("br—' ‘LJ}'“ }'3;1'3 I‘:a’.’i
oim T e - . WY GO f the yelidole fa3ila to atart
i e EXOL TN = o- T . 3 e :e_‘;‘ﬂ:—‘.‘. £’:‘“:‘." within ") -  f tthe ‘\"17‘{"%
GO e A Pa e a1la o convey hine v hia destina
5
L. .. . .
et Wi iRl s G eescnahle Fime . Failure by the aperastaor to
. L L e 1 .
redund aoney paid is ariminal., The effect of a1l such Acts is
. UNE TR | b e R ] . ) cer s . .
ta exclude pasties from coutracting otherwise than is statutorily
prescribhed.  The resal! s that there is no freedom of contract.
The GandiatiAr oy alna aronreassed Yhe fFroacdom Yo contract by
eviiluiniu e taia il rinien much me tle Reatraint of Trade doc-
Lrivme awd Tasl e Ly inta coantractual aagreements.
s e o c . R
T Pl Lis AT REE B¢ HEER shall eNAMITIE ROW the impor-




)
,Tli LR SRS |

Lt
AL e

ey [
FiidTiw ¢
P | oty A
tile cont
Y s NF pa T
U &g SN

meaning o

RSN SR Y I SRR
WMETIY G i
;
(SRR H
P, 1
Lar:
Liii ;
PR T
taken i
.
a'iF v isL
N 1]

S -
this wav
~ 3.1
in EY I N

dactrines

Lterms

freedom of contract.

s

fitters individusl'

q
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. : e K T R A4
Phie s goeation af o sach tevas dnta theis agreement.
Prisd Giiet e Vs 4 T snsne A 300 a0 with tle view of g]ving
. 1 \
i e tent don oaf the Dairties, in Tahl V. Nelsgn,
inhgany . ol wan stated .. when the partiez toc a mercan-
Ao -have mint expressed their intentions in a partic-
t.. . » Cauvt of law in order to ascertain the implied
f the contract, must assume that tlie parties intended to
Tor o thal o which is fait and reasonable...There may be
Botoiis s it the ot emplation af the
whoooh w ol sntaally wreasnt ta the minds of the
! T Tonnaking ! Al . when one ather of these
i Decones o fack. the wmeaning nf the ~ontract must be
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OCTRINE OF RESTRATINT OF TRADE

A contract would be in realvaint of Trade if the performance

thet & of worua b Timi ! compe | thion an any trade or business or

profes=sion ot would restrict one of Lthe parties in the exercise

. . e 2 . .
of  his trade or occupation.  Conltracts in restrain of trade are

. . . 4 R .
contrary o vublie policy and therefore void.” The Justification

for holding  contiracls in restiaint of trade to be contrary to

public  policy  is thal contraecta in reastraint of trade tend to
. =S

s Ty R . " :

creals monowolies. ., . "the Comwmon T.aw abhors monopolies... This

applies Lo Zambia by vivrtue of Cap 4,

The guestion that avises at this point is what public policy is.

Public palicy is a "a princivle of judicial legislation or inter

1w
pretation founded on the current needs of the community." 1In

-

other worde eaclh socieby has its own  public policy.  Public
. . . LY . . .

policy  ds s variable guantity. TL is not of universa applica-

Lian, Tt i= "influenced by the judges' training, outlook and

pliiltosophy,  varving with the vrevsiling fashions in moral, eco-
g *9
nomic o smociat practices.  Tn Fepder v, Mildmay, it was stated

E=1

that rules of oublic palicy have to be moulded to suit new condi-

tions of a chanaing warld.

At this point one thing seems clear, viz, each society's public

policy is weculiar only to that society. This being the case it

30



would be idle 1o invalidate o contracl in Zambia on arounds of

public palicy developed in ano!her country because to do so would
be ta o way oo Wliad eve bto the Fact thatb each country's public
valicy ishaned on considecrations that are veculiar only to it.
This assertion can be demonstrated for instance by considering
¥ . ¥
the Reul Act” The policy of the Rent Act was expressed as fol-
12
lows iu lhe case of Horford Investments v. Lambert; "the policy
of  the FReu! Act wan and is ta protect the tenant in his home
whether  the  threst he to extort the premium for the agroup or
tenewal ol his tenaney, to inelease his reut, or to evict him..."

Certainly the Ren! Aal is mwean! to vrotect the tenant from unjus-

23
Lifiable eieation 1 and inarease in rent payable. This is qood.
The problem iz however thal in certain cases the standard rent is

‘ 3¢
far below wha! the Land TLord wonld expect. In the result con-
traclors  and olher develovers of real estate may well be reluc-
. ] 33
tant Lo bLuildlicuses For prospective tenants and buvers. The
resulling secarcity would encourage clandestine transactions in
3 . . .

land. Tn this way protection for the consumer overrides the

gquest for development.

In the authors view much as the consumer needs to be protected
this «hould be counter balasneed with Lhe quést for economic
devn]ngmeh%, The logical thing ta da in this regard waould be to
Tet markel forces to determine the consideration for contracts
including lteuancies.

Afler all Zawbis iv pursuing 1ihefal economic policies which
entail thal he govermient should interfere as little as possible

. . 0 . 3>
in privale contoactual undertakings.,

31



vhyvloasophies

B —

Suffice al 1L voiok Lo examine the rise of consumer brotection

-in Enaland. Frotection of the cansumer in Fnoland was taken to

. - 28 _ o
be a watter of nationsl interest. 71t was therefore imperative

that Treedom of conbract shiould give way hefore consumer prrotec

. 35 . . .
tion. Statulesn were yaed 20 ag to achieve acertain social results

as social securiby . Thia indeed Lies in well with Professor W.W.

Rostow's  lindinas whe asserted that it became necessary at the

level of development that had been achieved to provide social

security and ta vrovide durable consumers aoods and services.*?®

Socielty was not so much concerned with the fostering of economic

ﬂevelnympnt as with social security. 1t therefore became abso-

¥
lutely necessary Yo pass law that would vrotect the consumer.*

The concern of the 7Zambian covernment currently is not that of

CaS
enconraging "hiah magsse consumption'. Rather it is that of encour

. w3 . . .
aging producltivity, " Thig ia evinced by the fact that the gov

ernmmen! hasz imulementad fully fledued structural Adjustment

progvawmes by for example liberalisina trade, by lifting import

contirals hy Tifliag nrice contiral s by oprivatising bparastatals

Gk .
etec. The rewulta of the @aid Structural Adjustment Programmes

are evident. There is an emergence of npew entrepreneurs such as
B2 Y

charcoal burners, street vendors, etc.

It is in light of this

realisatiaon  that the author submits that +the laws viz-a-vig

contrvact should allow for free competition by providing for

Freedom of cond yaet
o
which mare of lean

Az understood during the erg of laissez-faire

is what Zambia is going through.

I however, prolilems

arise as a result of free trade then
[}

laws

should be psssed ton Ameliorate the same. Tn this wayv the laws

ol

Do i



;
%

that would be passed would be based on practical experience

rather than on speculation. We can not for instance fear that if

reut is nob conlrolled or if contractual agreements in restraint
of Trade are nol zevered some mischief waould he engendered on

account only that auch micchief resulted in FEngland.

THE FUNCTION OF LAW TN SCCTETY

Suffice at this voint Lo say something about the role of the laws

. . . . . . . &7 .
In society,  Taw ia an insbpamen! of social -enaineering. It is a

& : .
means of serving the needs of snciety, The nurnnze of law is to

. . “
farther and to vrotec! the interests of snc1pfy.ﬁ

e
. The source of law are

Law therefore

is the piclure of what goes on in society

activities of sociely itself® Hence the centre of gravity of

legal development lies not in lecgislation ner in juristic science
st . .
or juvistic decisians bul in society itself. When making deci

sions dndyes dre themselves swaved by considerations relating to

€3
volicy,. volilical and economic aet up of the saciety Leaal

: SV
rules are nol wade aiwoly for their nwn sake. They are made

85
hecause theie is a need For them.  Althouah it is not easy a

task, it is vevertheless possible to jdentify certain causes of

. . 50 . -

thie crealion of a0 parvticular law? For inslance the 1893 Sale of
1 P i . . . O 2

Goml=s Aol wean paared as 3 weans of codifyinag the law of 8Sale?

The Sale of Goods Act was passed because there arose a need for a

clear leasl  framework within which trade could be conducted.st

This was the undeylyivg policy behind the vasasaage of the Sale of
Goods Rct.

i
The faregaiuvg observations seem to sugaest that law makers

make

law in  lthe Tight of the needs nf society. When British law
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makers  were waking the law which is avplicable also to Zambia,

they had anly Britain in mind and naot Z%Zambia because as has been
suggested law is made because a need in a particular society

. $9 . oy . . .
arises. on the basis of this premise, it seems logical to con-
tend that the law that was jmpovrted fronm Fnogland by virtue of Cap
4, Cap 5, Cap 45 and Can 50 does not take account of the particu-
lar needs of  Zambian  Society, Tf it dnes it is mere
coincidence , The anly reason Far the adoption of the said law was
becsuse  up unlil 1917 Northern Rhodesis did not have a Legisla-
Lo
tive Rasembly af its oun hence it was imperative ta import for-
eian  lawe. The reasnn for vassing that Act (Cap 4) was not
hecause i1 badl heen realined that in Zamhia there had occurred
the wame cicvoumatances as those that occurred in Fngland up until
b . . . » 13
1911. This abservalion alone raises suspicion to the effect that

the Jaw from England afortiori the law relating to freedom of

Contract i=s i1l adavted to the Zambian society.

To Zambia government. needless to say is pursuing the Structursal
Adjustment Prngrnmmesn“ThP Styvctural Adjustment Proagramme (SAP)
entails dnter  &lia, the lTiberalisation of the economy which
entails  that aovernment interfere sparingly in the economic
3 - 65 . .
affairs of the nation. Tt is envisaged that market forces should
. . ' v
determine the velations bhetween buver and seller.’ It seems that

Freedom of Oootract wonld theive given such an  epvironment in

view al the Tac! that the said {reedom of contract arose because

0 . . . by .. .
of the phylosophies such as laissez-faire. The policies beina

pursued are more or less the same as those envisaged by the 19th

Century nhyvlosophies of laissez-faire.® In addition,since law is

34
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an eflfective means of society change, law acould he employed in

Zambia Lo 7 fecl the degited agaal

L% .
liberalisalion and in this regard the law that encourages indi-

viz development via trade

viduals to execute such trapmactions in contract as they please

and on the terms that they deem fit.

The author by accounting for the various ways whereby 'Freedom of

Contract’ has been fattered does not in the =slightest suggest to

demean Lhe values of consumers in sociely. Rather it is being

cont ended That since develnoment in Zambia ia at its very thresh
L5 .

ald, as much as possible i0 ounoht Yo be ensured that nothing that

hampers development is allowed to exiat. developmenttakes place

only il theire is a class of entrepreneurs willing to assume the

risks jolerveat in all contractaal syoculatinnﬁ?o The said entre-
vreneu s musl he given freedom to transact in a wide spectrum of
aclivilien.

In Zamhia as bas already heen stated there seems to be a conflict
of dinlerests. On one hand there is that of protecting the con-
sumer . Cn the other hand there is that of encouraging free
trﬁdp?’ Lovd Jeassel M. R. once said, '"if there is one thinag which
public .policy reanires it is that men of full age and competent
understanding s#hsll bhave the utimost Tibertv to contract and once
their contiacts  are freely and voluntarily entered into, they
should he held sacred and enforced by the Courts of law'!’> The
guestion at this paint is: which policy should prevail, between
thatﬁof protecting the consumer and that of encouraging free
trade? T! is the conzidered view of the aulhor that at the level

of developmen! that Zawbis ia {(third world country) encouracgement

35
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L 413 . . ! y
of free trade should prevail.  This is because the need to Pro
tect the consumer arises in and is a characteristic feature of
. . L .
the slage of high mass consumption! Here (the acge of high mass
consumpt ion) vrolection of 1he consumer is taken to be a matter

7%

of National dinterest. Hence cousumer proteclion laws are passed

in ordev o aclhiieve The denirved emd viz aacial SPGUTity?b Zambia
being & Lhivd wnrld country has its priority advancement of
ecopamic develoomen! ? Sa then the fastering of ecanomic develop
ment o va ol Tire! oo Fanoe TLaws that tend to wilitate against
the Freedonm of dividuale ta enter into contiractual agreements
that theyv choose should sparingly be passed in a country like

Zambia for the yimple reason that Zambia is at the moment encour

. Y .

aging free trade.” Hence T submit that the government should get
its hands off the economic sphere and leave it into private hands
and allow market forces to be the determining factor as to the

bulk of the eszentials of husiness transactions.

Tn the Chapler following hereoonder we shall be considering the
pagsible refoarms that ought to he implemented in order to remedy
Ehe contradictinne that exist hetween the law curvently in force

and the pnlicies of Lhe Zambia government .
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CHAPTER 1V

CONCLUSTCN AND RECCMMENDATIONS VIZ-A-VI
FREEDOM OF CONTRACT IN ZAMRIA

Tt is here suguested to make recommendations in relation to the
law touching 'Freedom of contract'. The author shall first make

Ve gi=st af the author's contention resvecting

a3 avinansa s [} b

PN

f oontisct in Zambis and fheresfter make recommendations

freedomn of

4
i

.-fiz:::nrd'i Tiis

From what has been =aid in the preceding paraaravhs, it seems
clear  that the Taw velsting ta contracts and in sarticular that
relating to "Freedion of Tontrant s ot zuited +tao the orevail -

ii,{; L;i”’»;t;:'!*H('t."b‘s';ﬂ:f.;:‘: i:% H .f‘,“}a'fas;{an::P:—; ;ﬁ Ti,lsanh]'_a. T}’HS‘ HRSPYtiOn

sterma Fiom the fallowing findinas:

(1Y Zawbi- is currently pursuing likeral economi:- policies.)

b

Liberal econamic palicies now in heing are ar seem to be the same

&

o S S R ro 15 -
& t ¥

~
dfinien-aive wolicies ol the 15th century Ernaland.

Frocadam of  Tonrbract i Fuoiand a:one as a reasult of Taisgsegz~-faire
. .. , . .- . . ..
eoanami o polieles Thevrefonre 7 Fhe 1iheral economie volicies of

Zawhia are Ia bhe viahle freedom af cantraet ouaht +ta he encour
T T T S YiiAiiii et [ Fieedom ﬂf Sontract waa en

CHSLIY Atsed] Eln F‘.ni)’:.—ind ih {trnl‘{cﬁmi.‘};—ﬂ teity ool Tiheral Ri.ssez—faire

TG e Tawmbiia ha= Glace 1ows that atraddl e« Freedmm Of
condiaci and Thia i mesl grononneed in the ares of consumer

vratections. T this reaard is cited the Zambia Bureau of

Standards Act which requives tha! 6o person shall offer for sale

»n



gonds  contrary to the piovisiona thereaf. Further the

s : . : e i s o
venal code s be cifed which vrovides thst it is criminal to
tender (o sale gonds whi oh endandgers ouhlic health,
The cantenticn resulting from the foregoinag ohservations is that
althoush Zambia is pursuing liberal economic policies it at the
same time has in place laws which militate against those policies
hy inhibiting "Freedom of Centract'. Liberal opolicies necessari

E -

ly entail thal thers shnuld bhe freedam of Contract {this was the

case o laiasser-faiiie Fnuland).

(i1 Zambia 0= no! at the same stage of development as Fngland
heasus- D Tainibi A it ia aply now that we have po wide sapread

enamenion of the stace

- . %
calied o Gindl fonas fo take off =alasge of econnmic devel opment .
Frgland ai the stage =alled the age of high ma=s consumptiaon

which sts.e i chavacteriaed by provision of sncial well fare and

generally passing of consumer protection laws. Zambia although

it 1s oiuly at the preconditions for take off stage. it has passed

lawa {«r sdopted laws by virtue of Cap 4 from Enaland) to protect
i
fhe o [ERSTIITe ieumear pratection is not a plh.enomenon nf the
staae ot sreconditiona For take aff hut of the ataage of hiagh mass
Yisititiii Worhe e Fare P he VT onnainne urotection laws

arve ol suileed o the 2l at o o in develaoment at which Zambia

st oands
TF abtioes el il L Auvvo=ed That the authar is frvina ten contend
that Cotsainer orooective lswas arve not necessarv or indeed that

42,



consumers should not be vrotected by the 1aw. Rather the conten-
tion is Lhal copsamer vrotection laws ave not suited to the

stage in development at which Zambia is vis staage of precondi
tions for take off. Tn addition, consumer vrotection laws
necessarily straddle freedom of contract. Uiberal economic poli
cies entail that there should he freedom of contract. Therefore
it seems Thal consumer vralection laws Outrightiy militate

against the very essence of liberal policies that is, freedom of

contract,

(iii) Generally the law relating to contracts was evolved in
Fngland and extended to spply to Zambia by virtue of Cap 4, Cap
5, Cap 4% and Cap 50 of the laws of Zambia. The cnntention is
this regard is that since the law of a particular country is only
a vesult of The vrevailinag economic. cultural and historical
Factors of that ecountry in qneﬂfionjmthe laws that Zambia still
imparts Trowm Tuagland arve unsujted to Zambia by virtue only of the
fact thalt lhe prevailing economic, historiaal and cultural fac
tors i Zanbia are nmot the same as those prevailing in England.'t
In this wsame reagard certain policy consideration ﬁpon which
courts bases Lheir interference with freedom of contract are ill
adapted to Zambia. Take for instance the English common law
doctrine of 'Restrain of Trade'., By tgis doctrine the Courts in
England could obliterate any contractual oblications found to be
in Rentraint of Trade because contracts in Restraint of Trade are
conlrary to Enagland's oublic yr,sl;ic:y.\3 The English Common Law

Restyain of Trade dactiine applies ta Zambia by virtue of Cap 4.

The contention here is that policy is not of universal apolica

d

A3



tionﬁb IL is a variable guantity influenced by the judges' train
ing, outlenk and phylasovhy, varyving with the prevailing fashions.
in moral economic ar social pr{ncigfps or even with changing
ecanomic or nocial praCﬁiaPva On this vremise alone it cén rea
gonably he araued that the public volicy that was imported from
England does not augur well with the liberal policies now

being vuraued by Zambis bhecause it straddles freedom of contract.

Therefaore belore vnporting laws based on the ouhlic policy of

avother comnbry regard onght to he had to the effect that public

policy is nabt of universal application.

Suffice to submit that it is not her being contended that freedom
of coptvact is a agood thing and therefare should have been al-
lowed to thrive in Fnoland. Rather it is heing acknowledged that
'Freedom of Contract’ demised in Fnaland not hecause of a delib-
ervatle act nh the part of the state but as a result of tﬁe natural

K
process ol  development., As comnerce grew and as  the law de-

veloped "Fieedom nf Contract diminishedwnnk as a result of a
deliherate ni! of the Slale but rslher as an inevitabhle result of
devel nument . Tn  Zawbis freedom of Contract dimished not as a
result ol 1be onatural process of development but rather by a

deliberate acl of the legislative viz; imposrtation of English

Lawm . .
Statutes, conmon’ and doctrines of equity.?®

In Jight of the foresoing observation the author submits that

'Freedom of Couleact ought to have heen allowed to thrive until

44



it ds ounaled he the nalural oroceass of devel opmment |

While making the Foregoing prononsitions the author is awake to

the fact thal! 'Freedom of Contract' was characterised by certain

. \ . .
undesirable elements} Howevevr the contentions is that 'Freedom

of Contract in the Tate 19th Century Fngland was hecoming otiose
gimply because Lhe nocial-economic sel up of FEnaland was assuming
a differenl direction viz oroteclion of the consumer against the

dangers  hrounghl to hear hy the cxigencies of  economic develop-

22 R . . .
ment | The s ior nrenceunstiona of Zamhia is not that of protect-

2%

ing the couwsuomer bub 9t is that of encouraaing productivity. In

!
Zambia aluost a1l consuamer vooda arve mmnorted hence there is no
daani nent danuger o which the consumer is exposed from the local

. . . 25
industyy,  thus. the existence nf the Zambia Bureau of Standards

is guestionahle,

A combinalion of the findiusas outlined above only leads to one

conclusion, that the law relating to freedom of contract cur
rently in Lovee diu Zambia i=s not

suited to the prevailing socio-
econnnic faclors.  To this end the author makes the following

recommeadat i ongs .

Theve in need for reform of {he 1aw and in thig reapect not  only
the Taw of contract but all auch law a=s tends to atraddle freedom
ol contvract T should he restruciured in such a wav  as tao
accommodal e and dincaoorat e Freedom of contract. Further it is

not sufficien! ta reform the law alone. There bhas to be a refor-

mation of lawvers and legal =scholar's thinking. The author

Vs 4



acecoridinagly sudueats that this could be hest done by changino the
mode of teachine Taw, The Taw siudent shonld he taugbt in addi-
tion o how o win cases the impact of law  on srociety. The

Zambian  Jaw  student aught fo he tauaht law in relation to, the

praclicsl Zambhia situation.
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12.

14.

15.

16.

17.

NOTES

Thaddeus Tubinea

lassaize-Taire ecanamic entailed liberations of trade and
less state intevference with the individuals contractual
aspirations. See P, 5, Attiyah, An Introduction to the
Law_of Contract, Claredon, Oxford 1981 P. 4

Supra Chaptev TTII Thid P. 4
Suprs chaopter ITT

Cap 146 aof the TLaus af Zawhina

fuvta Chavlev 171
fusra Chanler 1771

W. W. Roston Stages of Foonomic Growlth
Londaon 1862 P. 6 elaeg

THiId P 10 etaea

Zeoawbsia Burean of Brtandards Act . Rent Act 1972
Road & Road Tralffic Acl Chapn 766, Fumonlovinent Act etco.

()f.u‘.if P. 10

P. 8. Attivah An_TIntroduction to the Law of Contract
Claredaon Press, Oxford 1981 P. 22

Dias Jurisprudence Butterworths, London 1985 P. 425

Zambia is a Third World Country, Britain is not see

Ren Turak Bevelooment in Zambia Zed Ltd., London 1979, P. 71
etsea.

Siv David Huchers Parryv €. C. The Sanctitv of Contract' in
Faglish Law, Steven & Sons, Loodon 1959, P. K6

Thid P 58 elseg

Thid
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P. §. attivah An Tontroduction to the Law of Contract,
Claredon, Oxford, 1981 P. 9

Tbhaid ‘ *
By virtue of Can 4 of the Laws of Zawbia
Siv David Waoahes Pavvyv, Opcil . P. 57

John Bllizon. Jim RBedding filed, Taom Harrison Business
Law for RTEC. Rusminess Rducation Publishers,. Sunderland P13.

Supra Chavbter 717
Opeil Ben Tureok P, 100

The Zambia Buyean of Standands is established hy the Zambia
Puiean of Standards Al T ia conatituted for purposes of

invesl igaling thal the goods praduced in 7Zambia are of
acveoted alandasrds.
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