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r"Any Human Society, if it is to be well
ordered and productive, must lay as a
foundation this principle, namely, that
every human being is & person. That is,
his nature is endowed with intelligence
~and freewill. By virtue of this,"he has

rights and duties of his own flowing
directly and simultaneously from his very
nature, which are, therefore, universal
and inalienable."
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ABSTRACT

Events in the past have awakened world opinion on the
imnportance of extending international protection of the
individual. ‘Vorld leaders 2nd legal philosophers have
also recognised the merit of the struggle for man's
basic rightse There is, theréfore, a constant and
consistent atteupt at international as well as -
municipal levels to build a new public order of human

dignity.

The subject on human rights and fundamental freedom is
80 vast, that it is not possible to do full justice in
a few pages written in satisfaction of the requirement
for a dissertation, Convinced‘by the vastness of the

subject and the limitations imposed upon a student of

" lawy, only a few selected zreas on human rights have

been broucht into focus.

Chapter 1 ' looks 2t the Universal Declaration of
Human Rights and its impact on international relations

and practices at the municipal levels,

Chapter 11 attempts to show that Zamﬁia through
sustained efforts and legislative enactments, has tried
to give effectiveness and force to civil and political

rights of an individual.



Chpter 111 discusses how Zambia, through various
economic reforéms and the instrumentality of the law
has tried to conform to the economic standards of

humnan rights as provided in the Universal beclaration.

Chapter IV brinags out the salient features of social
rights in Zambia, Froblem:areas such as the right to
work, leisure and social security of an individual have
been brought to light. These rights have also been -
looked at from different levels. These are homes for the
aged, family and child welfare, PrOV1dent Fund, legal aid
and the right to fair hearing and admxnistrdtive Justlce.
Chapter V focuses on ambia's commitment to ensure
effective developmwent of human personality by the

implemention of the right to educatiomn and culture.

The conclusion tries to evaluate the existing civil,
political, economie, social andg cultural rights in
Jombine It also contermplates to suggest measures to

itiprove on the present set up.

As pointed out earlier, all aspects of human rights
cannot be brought within the limited scope of 1 -
this dissertation. However, attempt will bLe mzde to

discuss the areas important in relation to the topic.



1 have had several constraints while working on the
dissertation. On the expiryv of his contract, P'rof.
Dayal who was initially appointed as my Supervisor,
left the University. 1t was not possible for the
University to appoint another supervisor until later
this yeare. Fajor portion of the dissertation has been
supervised by Dxe. Koul who hzs tried his best to give

the dissertation a presentsble form,

rnother constraint was lack of resource msterials.,

Due to unavailability of latest reports on

‘Co-operutive &evelopment, Education, social services
and legal éfa, it hns not been possgible to make the
present data up-to-date. ©On the other hand, most of the
information collected are from interviews and discussions
held with different officials at various levels in the
ministries and departments concernede 1 also had
re;ourse to the University of Zambis Library (Special
Collections), National Archives, High Court Library,

The Evelyn iione College Library, the United Nations
I.ibrary (Lusaka) and the International lLabour

Organisation Library (Lusaka).
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CHAPTEEN I

gtroductig

On 10th September, 1948, the General Assembly adoptied the Universal
lLecleration of human hights whose main objectives have been to promote

respect for human rights in the internatiomel cmmm\m.lty.1 But ths
history of humsn rights in the United Rations extends beyond 194e 4n

essential part of the foundation was laid by the Charter itself. Though
the Charter does not list down the entire gamut of humen rights, it has,
however, nade several important referenceﬁ | tothem.

The members of the United Nations have, through the Charter,
affirmed their "feith in fundamental humsn rights, in the dignity and
worth of the human person, in the equal rights of men and women and of
nations large and swmell%, Article I of the Charter sims at "promoting
and encowrsging respect for human rights end for fundamentel freedous
for all without distinotion as to race, sex, language or religion,®
Similerly, Article 55 provides that the United Kations is to promote
"universal respect for, and observance of human rights and fundamen-
tal freedoms for all without distinction as to race, sex, languese or
religion,”



The inclusion of these provisions in the Charter reflects the
reaction of the world to numerous violations of the fundamentel rights
which had taken place in certain countries during and immediately
before the second world war. It was pointed out thats

"The second World War demonstrated clearly the close relationship

existing between outrageous behaviour by the government of a
nation towards its own citizens and aggression against other
nations, between respect for human rights and the maintenance of
international peace end security."z
It was ageinst this background that the United hNations resolved to
include in its charter objectives which could guarantee human rights
and fundamental freedoms., This also showed a more determined effort
%0 work for a batter destiny for mankind and for Mane. The importance
of human rights which had so long been considered a narrow field of
work, was given a sense of direction in the field of international lew
and relations.

The Charter merely refers to the promotion of respect and obser-
vance of human rights end makes no further elaboration either about
the content of these rights or about means for their implementatibn.
It was necessary, therefore, through the instrumentality of the
Universal Declaration of Human Rights, to define in precise terms, the
nature and substance of these rights, with a view to provide a wider

and concrete perspective of human rights as they should be understood

and interpreted by the mewmber states of the United Natioms.



The Declaration hes listed down several provisions on human
rights and fundamental freedoms in its preamble and thirty other
Articles., Its preamble states:

'eesesssoTecognition of the inherent dignity and of the equal and

alienable rights of all members of the human fexily is the foun-
dation of freedom, Jjustice and peace in the \ylor:ll.d.'5
The principles of freedom and equality are placed at the head of the
Declaration and Article 1 sums up the entire oconcept by stating that
all buman beings ere born free and equal in dignity and rights.4

The exaoct meaning referred to in Article 1 is clerified by Article
2 end Article 7. Article 2 provides that there should be no distino-
tion (discrimination) of any kind in the exercise of fundamental rights
and freedous, whether it be on the baqis of rank, opinion or personal
status (by reason of race, colour, sex, language, religion, political
or other opinion, naticnal or-social origin, propexrty birth or other
status) or the political status, jurisdictional or international, of
the country of which the beneficiary ie a national. Article 71 lays
down that 'all are equal before the law and are entitled without dis-
crimination to equal protection of the law.'!

It is clear from these provisions that the Universal Declaration
of Human Rights intends all humen beings to be born and to live with
equal rights. It is a laudsble attiempt to raise to the levelfthoae
who had formerly been classified as inferior on account of their being

women, coloured or non-conformists.



Furthermore, it assures the equal rights of all citizens to teke part
in the political and social life of the country and to have access,
according to their merit, the public service and other governvent
mechinerye. Freedom in this context, also means equality. By exercis-
ing the right to form trade unions, eqlploy‘eee can put theuselves in a
position to negotiate with their employers on equal terms.

Elsborate discussions and interpretation of specific provicions
on human rights and findapental freedoms a8 embodied in the Universal
Declaration of Human hHights will follow in the succeeding chapters
>when dealing with topics relating to then.

The Declarstion as a Common Standard of Achievement for all

Peoples and Netions

Since its proclamation in 1948, the Universal Decleration of Human
Rights has exercised a powerful influence throughout the world. It
has given a different shape and meaning to the entire concept of human
rights. It is important to note that far from remeining a mere annex
to the United Nations Charter, the Decleration became a coumon source
of inspiration for all internationsl organisetions and independent
countries, |

Several international human rights covenants have also been pre-
pared on the basis of the prinoiples of the Declaration. Amang the
various instruments on bhumen righte, the most prominent are the
Internetional Covenant on Economic, Sociel and Cultural Kights (1976)°
and the International Covenant on Civil and Political hights (1976)°
that have attempted to make operationzl what has been epelt out in

the Declaration. They have stressed on the duties owed by everyone



both to his fellowmen anc to the community in the prowmotion and obser—
vance of the righte and freedocus enshrinec in the Charter and the
leclaretion,

She influence of the Declaration has extended far beyond tnese
instrusents on hucan rights. lNany re;_,ional conventions contain deteai-
led provisions on huwan rights which are inspired or modeled on the
text of the erticles of the Declarstion. The buropean Convention for
the Protection of buman Kights and Fundasental Freedows (1950) con-
tains detailed provisions comserving most of the Civil and Political
k’:u.ghts set out in the Declaration and stutes that member countries
should take steps 'for the collective enforceument of certain of the
righte stated in the Universal Leclaration.! On the other hand, the

‘%Aﬁie.rican Convention on Human Rights (1969) refers quite exteniively to
the provisicns on civil, political, econoumic, social and cultural
rigits mentioned in the Declaration.®

The most recent of the regionzl conventions which has derived its
basic principles from the Declaration, is the African Charter ou human
Rights and Peoples! Rights. Wwhen the Charter was adopted in 1963 the
participating states *'pledged! to promote international co-operation
having due regaxd to the Charter of the United Kations and the
Universel Declaration of Humen Eightse'’

The 4fricen Cherter encompasses a very wide perspective on human
~ights.



They eres

(2)

(b)

(¢)

(e)

concept of human end peoples' rights should have the reflec~
tion of the virtues of historical tradition and the values
of African tradition;

ewphasis on duties along w;.th rights and freedous;
particular and pointed attention to the right of develop-
ment and the realisation that 'civil and politicael riguts
cannot be dissociated from economic, social and cultural
rlshts.'w

enjoymente of the rights and freedom 'without distiuotion of
sny kind such as race, ethnic group, colour, sex, language,
religion, political or any other opinion, national and
sociel origin, fortune, birth or other status.'"

fduty to achieve the total liberation of AfricCacsccscccccsces
and undertaking to §1Mnate colonialism, neo-colonialisw,
apartheid, zionisz and to dismantle aggressive foreign
military bases and all forus of discrimina.tion..........'12

The last provision gives the peoples the right to self determination

and the right to assistance from the member states in their liberation

struggle.

This seems to be a unique feature of the Charter se the

people have the 'right to free theuselves from the bond of domination

Ly resorting to any means recognised by the international x':ommunj.ty.'13

After exauining briefly the main objectives of the international

instruments and the regional conventions on human rights, it may be

concluded that the Declaration has established itself as the formal

basis on which the foundation of these instrusents stand,



Beyond these perspectives and looking from its functional aspect, the
Declaretion is used as a yardstick by which to measure the content and
gtanderd of observence of human rights. Evidence of the impact of the
Universal Declaration mey be found in texts of various national cons-
titutions which were enacted after the adoption of the leclaretion.
For instance, Constitutions like the Peoples of Guines (1958),
Kadagescar (1959), Ivery Coast, Mali end Niger (1950), Gabon and
Mauritania (1961), Ewanda (1962), Burundi (1962), Algeris, hepublic
of Congo, Senegal and Togo (1963), zeire (1967), Dahouey and Upper
Volta (1970) and Cemeroon (1972) and Equetorial Africa (1968) heve
oxpressly referred, either in their preambles or in their operative
provisions Vto the Declaration.

Besides the coumtries already mentioned, there are several other
countries which have not made any specific mentibn0fithe Universal
Declerstion of Human Rights in their Constitutions. Nevertheless,
their aspirations, ideals and objectives ere undoubtedly guided and
influenced by the philosophy of the Leclaration. The outstanding
example is the Hepublican Constitution of Zambia. 'Humanism' es the
directive principle enshrined in the preamble of the constitution and
by providing a BEill of Righty Zambia has incorporated in her Consti-
tution all the essential features which can secure an egalitarian
society in which there is equal opportunity for self development for
every humen being in the cowntrye Detailed and critical analysis of
the provieions will be made in the chapters that followe




Vhen referring to the lecleretion as 'a coumon standard of
echievement for all peoples and natione,! its scope should not be limi-
ted only to national or mmicipel lawse Its influence stretches fer
across and beyond the national frontiers and its effectiveness has
become well established., By gradual stepe the United Nations has pro-
ceeded to enforce more vigorously the obligations of meaber states to
observe human righte and fundamenial freedoms, and almost all uombers
have accepted this slow extension of the United Nations powers in thie
‘ureas

Cases abound in which provisions of the Declaration have been
invoked by the General Asseubly to give rulings on. controversies relat-
ing 10 human righte end fundamental freedoms. In the Jiussisn Wives
cese, the General Assexbly adopted a resolution on the subject, decle~
ring that Soviet measures preventing Soviet wives leaving the Soviet
Undon with their foreign husbands were 'not in conformity with the
Charter,? and it cited Articles 13 and 16 of the Declaration in support
of this conclusion.'® The Declaration wes also invoked by the
General issembly in several resolutions relating to the treatment of
people of Indian end Pakistani origin in South Africa, '’ the adminis-

tration of South Africa,'®

snd the policies of apartheid in South
Afrioa.” The Security Council requested South Africa
‘{0 cease forthwith its continued imposition of discriminatory
and repressive measures which arc contrary to the principles and

purposes of the Charter end which ere in violation of its



oblications as a member of the United XKations and of the pro-
18

visions of the Universal Declaration of Euman hights.!
In a more general fashion, the General Assembly condemned
Y eoseccetll manifestations and practices of racial, religious
and national hatred in the politicel, econcmic, eocial, educa-
tionel end cultural spheres of the life of society as violations
of the Cherter of the Unitea Nations anc the Universel
beclaration of Humen lughts.'19
A1l these resclutions indivate the growing relience by the United
.Naucml on the proposition that the Decleration established binding
obligations, a violation of which by a state may be severely condemned
by the General Assembly. This seems to be also the implication of two
provisions included in the two later Leclarations adopted by the
General Assembly in 1960 and 1963 Thus in 1960 the General Assewbly

wnanimously prociaimed in the Declaration ox the Granting of Zndepen-

dence to Colonial Countries and Peoples that:
'411 states shall observe faithrully and striotly the provisions

of the Charter of the United Nations, the Universal Declaration
of Human kights and the present Declaration on the basis of
equality, non-interference in the internal effeirs of all statles,
and respect for the sovereign righis of all peoples and their
territorial integrity. '’

A similar provision was included in the Declaration on the Elimination
21

of All Forms of hacial Discriminstion. These two supplementary

Declaraticns have been vigorously implemented by the General Assembly

and the Security Council, especially in the khodesian ca.ﬁze.z2



Ilany oritical opinions have been made in appraisal or which doubt
the workobility of the Declaration. Iieny member stetes felt that the
Declaration was not a treasty or international sgreemzent and, therefore,
did nol impose any legal obligations. It was rather a ctatement of
basic principles of inalienable rights, setting up a coumon standard
of echieveuent for all peoples and nations. The United Kingdom
expressed the view that the Declaration constituted 'a stafement of
ideals, a goal towarde which mankind should strive, and in no way &
docwacnt creating binding legal provisions, such as the covenante'2
On the other hand,some saw the Declaration as a document interpreting
'the Charter, and, therefore, vested with the saze mandatory force as
the Charter itself. For instance, Mre Malik (Lebanon) declared that
the Declaration was not a simple resolu;ion of the General Asseuwbly,
wut a continuation of the Charter and must have the dignity of the
Charter.24 Furthermore, while 6ut11n1ng its general concept and
influence on the various international instruments and oonventions, the
Internetional Convention on Buwan Rights which wet at Teheran, pro-
claimed that:

Ythe Universal Declaration of Human Rights states a common under-

standing of the peoples of the world concerning the inaliensble
andc dnviolable rights of all mewbers of the huwan family and
constitutes an obligation for the mewbers of the international

community.'zs



The veracity of these statements can hardly be disputed. However,
it has come to be established through working experience that the
Decleration being an instrument which providee 'a common standard of
achievenent for all peoples and nations', has pioneered meny principles
in internationel law and has been used as g yardstick to measure the
content and standard of observance of human righte in the internastional
community. Thus, the Declaration has achieved a worldwide prominence
ané it provides an obligation for the members of the internstional com~
mmity to work out meens of implementation of human righte in their
‘respective territories. These facts were further substantiated when
t_he Secretary General remarked in his 1971 survey of International lLaw
that the 'Universal Declaration is not in terms & treaty!, but,

'During the years since ite adoption, the Declaration has coue

through its influence in a variefy of contexts, to have marked

inpact on the pattern and context of Internationsl Law, '2°
From all these observations, it msy be noted that the Declaration is
not Just a towering monument devoid of stromg foundetimn. Its provi-
sions have undoubtedly hed an influence znd izpact on the social and
roliticael set up of meny countries upholding the right inherently
associated with man. In fact, many countries have incorporated
entranched provisions in their oconstitutions snd seversl others have
& number of municipal lews and deorees promulgated in recent Years in
sccordance with the principles of equality and non-discrimination as

set out in the Declaration.
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Thus it leavee very little doubt that the usefulness auc iwpor-
tance of the leclaration are not lessened by the fact that it includes
no provisions of legal sanctions and it, therefore, lacke legal force.
The lexican Government expressed the view thats

Yeosessalihough this decleration dmposes no precise legal obli-

gations on me:nbex;s, these in signing the Charter undertook to

fulfill in good faith the principles steted therein, and these

principles include the promotion and respect of huwan rights.'27
Llthough it seenc difficult to draw any firu conclusions on the legal
force of the Declaration, yet there is an sgreement and consensus of
opinion that the Declaration is a statement of general principles,
spelling out in considerable detail the meaning of the phrase $human
rights and fundamental freedoms! in the Charter of the United Kations.
beslaes werely spelling out the general principles in detail, the _
ultiuste adm was &18o to meke the Doclaration have legal forces A
pointed out by Mr. Dehousse (Belgiuw), the Declaration

Yeseeowould not, in the strict sense of the word be bindings but

it would place an obligation on the member states to consider
the action which should be taken on that recommendation of the
General Assezably.'ze
4is the leclaration was adopted wnanimously, without a dissenting vote,
it ocan, therefore, be considered as an authoritative interpretation
of the Charter of the highest order.29 While the DLeclaration is not
directly binding on the United hations members, it streugthens their
obligations under the Charter by meking them more precise.
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48 lreper has appropriately described, the Declaration is not only
& promotional document, it is 'somewhere between o legal end & morel
oz:~der$.ng.'30 Thus the members oen no longer contend that they do not
know what human rights they proanised in the Charter to prouote. They
agreed in f.he Decleration on 'a coumon siandaré of achievement!, they
epproved a list of basic rights and freedoms, and they accepted the
obligation 'to secure their universal and effective recognition and
observance! by progressive measures, national end :ln'terma.t.’ume.l.3 1
A further attempt has been made by the Secretary Genexsl of the United
Fations in recomciling the two conflicting aspeots of the leclaration
which ensure a greater measure of enforceability of the provisions of
the Declaration.”® Ee sald that member stetes should reconcile their
Jurisdiction with the principles laid cown in the Universal Declaration.
According to him, member states heve to be actively involved in the
effective implementation of tﬁe human rights provisions in the
Declaretion. They have to conform, therefore, to the norms and este~
blished etandards laid down in the Decleration.>’
In & concise manner, L.Bs Sohn has eulogised the effectivenese of
the Decleration in the international context. ke has etateds
"tIn a relatively short period, the Universal Declaration of Euman
Rights has thus become e part of the comstitutional law of the
world comrunity; and, together with the Charter of the Umited
Fationc, it hes achieved the charscter of a world lew superior
to 211 other internationsl instiuments and to domestic laws, 't
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Inring the course of the diecuscion, there has been an attempt
to show that human rights as enlicted in the Universal leclaration ere
not only moral or netural rights” they arc elso legal Tights that
heve to be protected by Jjuridical rulea.36 Together with various
conventions on Euman Kights which have been adopted by the United
Fations, the specified agencies and the regional organisations, the
UTuiversal leclaration has made a zmajor break-through toward a global
consciousmess on humen rights. LS e consequence of coafirmation of
the United Nations Charter by the menber states, legal enforcement
and implementation of the provisions co not look to be a far-fetched
icea,

Throughout the Chapter, attempt has been made to show that the
Declaration is & 'Common Standard of Achievement for zll Peoples and
Kations.! By this it is meant that the Declaration has built an
Intemational public order of human cignity and 48 also searching
weys and means to fulfil humen needs. Thus the constant and widecpread
recognition of its principles clothes it with the character of custo-
mery internatlonsl lews’! Exauples in the discusedon suply show that
the !standards! qualifying the Declaration are of practical wvalus,

It should be noted <. :: that the Legal nornativity of the human rights
»that wore proclaimed in the Loonomic, Sociel and Cultural Rights
Convention 1966 and the Civil end Polftical kights Convention (1966)
reinforces the idea that mmioipal lsws should be coneistent with

and subserve the international noruativity of the huusn rightss ®

It has been dexonstrated in the earlier lines, that both internationsal
lew and mmicdpal law blend into one legal category as the oconsti~
tutions of various municipsl states have tried to emulate the



15

international legal normativity of the humen rights.

With regerd to Zamblay 1t is obvious thet the Constitution of
ZJanbia in its various articles is not only reproducing in verbatin
the various articles of the Universal Declaration end the two
covenznts, ehe has also stated the administrative and Judiciel con-~
cepts that are geared to implement and enforce the 'common standards!
in varying contoxts,

In Chapter II, it will be discussed that not only the Constitution
of Janbia respects the provisions of the Universal Deslaration and
its protocols, she has also instituted mechanisms to achieve the
avowed contents of human rights, Consequently, Chapter II has been
devoted to establish an access between the international proclama~. .
tions on human rights and the varicus provisions of the Zambian
Constitution,



CLL P T . u 11 T URIVo:.Sik ToClivd v IO OF
BUFAN RIGHTS AhD Thi CONSTI-
TUTIONAL PrOTECTION OF CIVIL
Ahy FOLTTICAL nIGhys Ji

L4814,

HAlter the Secona World War, Africsa witnessed g great transition
in its socizl ené political settings. VWith the auoption of the Undted
liztions! Charter end its provisione on huzan rights, i.e. the right to
sell-veteruination and egual rights to all peoples,59 coupled with the
eventuzl elaborations ¢f these rights ené freeaows in the Universal
Leclaration of Fumen hights, provided the African hationzliste with an
ecaitional weans of challenging the colonial rule as being coutrary to -
the United liatione' Charter and the Leclexation end, therefore, & vio-
lation of the United Kations Charter.

The Leclaretion coes notAelaborate wuck on the Civil and Politicel
riphts of an indivicuzl, nevertheless, the ueclaration has wade this
concept explicitly clear in the irticle 5s staling therefore:

w 'iveryone has the righi to life, libexrty enc security of person.!
The Claubian nationslist leaders being gcquainted with this iceology of
husen richte wnd of its velues in governuent es en inoispensable attri-
tute of aqewocracy, declared'human rights as pext of the nationalist
etrategy to encoursge the etrugsle for the achievesent of nationzl
independence.40 They assured the people of .awbiu that the indepen-
cence constitution would contain a bill of rights guaranteeing the
freevon of incivicual and providing 2ieinst ebuses oi power by the

executive,

- 16 -
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srthur Vino ouserved:
".e (ucwbers of UKIP and others in the coalition governuent)
cuneider thzt a Bill of hights woulu be en essential paxrt of
tlie Constitution of this countr:y.'41

This pledge was redeewed by incorporation of & Bill of highie in tue

1905 Constitution of the then horthern hhouesia.42

Subsequently these
wcre incorporated in Sections 15 ~ 25 of the nepublican Coustitution,
1964 es ammendeds The declaration of these rights have ggain founu
expression in the Constitution of rambia, 197%, as entranched provi-
sions, which can only be amended if the bill for amendment is suppor-
ted Ly two thirds majority of all the umewbers of the issenbly at the
second and third readings.45 R

Lefore attcupting a criticel enslysis of the entranched provisione
in the Constitution it is necessary to look at bLriefly the ilusals that
inepirced the incorporetion of such proviesions in the Constitution of
waibies Priwarily, this can be attrivutea to Lawbia's strict achereuce

1o the tracditional beliefs44

and also the strong resentiuent of her long
period of subjugation and exploitation oy the coloniul rulers.
Secondly, zewmbie being a mewber of the United Nations, was under an
olLlization to observe the provisions of various instruwents adopted
by 1t.45

Tncer the colonizl rule the people of Lawbie hoa no sgy in the
Governuent. 48 the nztiou's natural resources were organisea ana

ceveloped weinly for the beuefit of the colonialisis, ithe nation's

bunen resources were ignored and alsreparced.
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People were kept uneducated, untrained and unbenefitted by the growth

01 lue econongy.[‘b

ihe Fresiaent, lxe Kebe Kauuua, writing on ‘rauce~
tion_ &na Lnuuanisn' gave au eppropriate picture o1 tuose timese ne
saius

'eseelducation at that tiwe was a rare privilege rather than e

wiiversal righte hot only were schools few and wiaely scatterea
in colonial ways, but eaucation cost the princely suwx of two
shillinge and six pence a year.'47
Lack ol proper eaucastional opportunities before incependence to every
~mewber of the zawbian society, createa & wejor handicep for the poli-
tical as well as econouic progress of the country.

After the independence, cawbia iuherited a society of unequals; a
sociely rife with racial aisoriminstion ani cless suppression in the
wines, factories and shopls.i?8 is the political realities and the sociel
attitudes of the local people could not ve changed overnighi, Zuwabia
had to re-organise and mobilise her sociel bheritage. (n the other hand,
they elso needed u coucerted end cereful Planning to overcowe poverty,
uisease and lack or education in order to achieve social jusc¢ice, hwuan
Wignity and econcmic welfere for ell.4’

4pert fyow the impact of the United hetions' Charter ana the
universel leclaration, ifricen socislisu haa ite strong influence on
lue trnking of the political lezcers anc on the objectives and mecha-
nisus for implewenting huwan rigits in z.ambia.50 It shoulu be noted
here tust both phrases 'African Socielisn' and *Zawbian humanisw'! arve

couplenentary and supplewentary,
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In fact, Zambian humanism has much in common with African socialisw [ ]
the roots of both lie in the soil of African tradition.®! For our
present study, two important African traditions need be mentioned in
partioular. They are political democracy and mutual social respon-
8ibility. FPolitical democracy implies that & man is born politically
{free and is equal in his political ri..ghts.52 Lis voice and counsels
are heard and respected regardless of the economic wealth he possesses.,

On the other hand, mutual social responsibility means en extension of
the African extended family spirit to the nation as & whole, It

implies a mutual responsibility by society and its mewbers to do their
best for each other with the full knowledge and understanding that if
society prospers, its membgra will share in that prolspez:i.ty.s5

It is :I.nteurest:l.ng to find that A;‘rican socialism with its politi-
cal and socisl values form the core of Zambian humanisr, It means that
Man ie given the pentral place in society. He is highly valued and he
is the focus and master over all institutions in the traditional
society. President Kaunda's words are highly supportive of this. ke
has stated;

'This high evaluation of MAN and respect for human dignityees

is a legacy of our tradition... All our political, economic and

social policies have always been geared towards protection of

¥an's individuality, hie dignity and freedom.'54

Thus the concept of MAN, the principles of human equality, man
ceniredness and mutual aid constitute the taziz of democracy gn
Zambia,.



It 18 an attempt, therefore, to establish a perfect democratic systeuw
in which an individual is allowed to enjoy his life to the full without
any danger of being molested or his rights being infringed because of
his political or religious beliefs or because of his colour or tribe.
Fresident Kaundas has again observeds
'The type of democracy that exists in Zawbia, ie one that is based
on the importance of man. In other words, we are working to
establish a man centred society...this man is not defined eccord-
ing to his oolour, tribe, religion, creed or political leanings.
Indeed, not even his material contribution is considereds It is
sinply that he is a man, the beginning and end of everything on
- -earth.'ss |
Zambia has enshrined these values in the Republioén Constitution
and committed herself to establish a sound welfare state imbibed in
socialism, With this, Zambia hes congexved rights and liberties as an
expression of character of the society and man is looked upon as an

integral element of the environment in which he lives,

Protection of Civil and Political Iights under
sambia's one party Constitution

The one party comstitution of Zambia became operative in 1973,
Among its several other iuportant provisions, it ha.s also reaffirmed
the rights protected under the 1964 Independence Constitution by
setiing out in details the fundamental rights and freedans of indivi-
duals which relate to:
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(e) life.56 l:l.berty,5 7 security of person and the protection of
the le.u;sa
(b) freedom of conacience,59 expression,éo assenbly and essocia-

61 {reedom of movement;62

tion,

(c) protection for the privacy of his howe and other property and

protection from deprivation of prr:perty.64

These rights are found expression in the Universal Declaration of
Human Rights as inviolable provisions and the Constitution of Zaubia
iz equally emphatic in incorporating these rights in its coustitutional
'articlee. Ey enshrining these fundamental human rights in the Constitu~
tion, Zambie has incorporated the rights proclaimed in the Universal
Declaration. It also shows Zambia's dedication and coumitment for secu~
~ing these rights.

The preamble to the Constitution of Zambia contains the guiding
principles of the nation end it recites that Zembis 18 a 'one party
participatory democracy under the Philosophy of Humanism.' It also
asserts the inherent and inviolable rights of the people of Lambia and
it recognises that the fundamental rights and freedoms of the indivi-
dual are based on the rights and dignity of all men. It recognises:

Yesosothat individual rights of citizens including freedom, jus~

tice, liberty and equality are founded on the realisation of
the rights and duties of all men in the protection of life,
liberty and prospects, freedon of conscience, expression snd
association within the context of our national constitution, !



The Preamble further pledges the bowmden duty of the state to respect
the rights and dignity of all mern and to preserve and develop and
equitably distribute the resources of the state for the benefit of its
citizens as a whole and prevent the exploitation of man by man,

Yirst and foremost, the controversial issue that Zauwbia had to
resolve after establishing ane party participatory dewocratic forwm of
governuent, was to prove the legal validity of & one party state within
the framework of the constitutional rights of an individual. The point
~was brought to the notioce of the court and the legality of such a move
was vehemently challenged.

It was contended in the case of Harry Nkumbula v Attorney General
of zemb1a®% that by virtus of the One FParty State Act®® which brought
into existence the one party systew, the appellent's fundamental rights
were likely to be contravened. It meant that the move to establish one
party state system was incompatible to the existing freedom under the
Constitution to belong to a political party anc was, therefore, con-
trary to the spirit of the Constitution and wltimately to the Universal
Declaration of Euman Rights.

Section 235 of the Constitution states;

'Lxoept with his own consent, no person shall be hindered in the

enjoyment of his freedom of assembly and essociation, i.e. to
83y, his right to assemble freely and associate with other per-
8ans and in particular to form or belong to trade wnions or other
associations for the protection of his interest,!



Article 20 of the Universal Ieclaration also providess
‘hLveryone has the right of freedom of peaceful assembly and
essociation.!
0ddly enough, the Court of ippeal of Zambia did not elaborate much on
the infringement of the righte and freedom of an individual. Wwhile
rejecting the epplicant's petition, the Court found that the State had
followed the correct procedures in effeoting such a major constitutio-
nal changee It was further declared that the court had no power to
prevent or question any bill, still less a constitutional bill, before
it becomes law, even if it ains at rewoving fundamental rights of an
individual,®®
But the important question still remains unenswered, i.e., by
establishing a oorrect amendment pmcedure69 does it necessarily Qean
guarantee of the rights end xx'eedom of an individual? Obviously, it
is diffioult to come up with an outright enswer. Lowever, prima facie,
one party participatory dewocracy does restrict the fundawental right
of association of an individual. The Constitution provides that the
UNIP shell be the only part;fm and that it is unlawful to form, belong

n It means that there

or sympathise with any other political party.
48 & legal as well as moral cowpulsion on the citizens to join UKIP

as it 18 the only party with legal velidity and recognition. In other
words, this provision acts contrary to the irticle 20(2) of the
Universal Declaration which states:

No one may be compelled to belong to an association.'h



UKIP hes therefore not cnly acquired & constitutionsl existence but
essuned & politicel monopoly for all the functiocus associated with
political partiec,

However, one cannot make a conclusive opinion on the infringement
of politicel rights in & one party state. At first, democracy is not
8ynonymous with two or multiparty system. On the other hand, a single
party system, if given to work under certain conditions, can provide
axpler scope to satisfy the essential requirements of Gemocracy. 1In
the words of President Nyerere of Tanzenias

'Where there is ane party and that party is identified with the

nation as a whole, the foundations of democracy are firmer than
they can ever be where You have two or more parties, each repre-
senting only a section of the comunity.'75
Lie explained further, that the two party system by its very nature
imposes limitations on members' freedom to contest elections &t any
level or to speak in parliesment for fear of &iving 'accidental support
or encoursgement to the rival party by sny lack of urity between the
leaders and their back bench supporters, !4

For the purposes of srgument, President Nyersre's idea of democracy
is as good as any because &ccording to his definition, democracy is a
form of government whereby the people directly or through their repre-
sentative, settle their affairs through free discuasions.75 Tenzania's
own experience, has shown that there is, subject to some restrictions
end controls by the Party, freedom for the people to stand for elec-
tions to the National Assenwbly and there is also an equal freedom of
speaking out in the Parliauent.
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The only serious argument egeinst the one party state eystem seens to
be that, by its very nature, rectricts policy choice and people's
freedom to associate for political purposes. But arguments can be
reised sgainst this point elso. It is common knowledge that in a two
perty system the policies of the opposing party can rerely be dietin~
guished in the real scnse as differént parties have similar policies
and in practice, they pinch cach other's programmes which may appeer
popular. It is also seen that party gpembers often cross the floor when
they have to comsider meking a policy choice.

X

political rhetoric. The Government hes optimistically looked forward

In Zambia, the proclamation of one party system was not a mere

to ensure that democratic principles are not violated through the
establishment of a one party lta.te.‘ This means that the political
rights of an individusl which is an essential attiribute of every free
legislature, has to be guarénteed. Otherwise, 'there can be no amnured
government by the peoples'!C Subsequently, the Netiomal Commission's
recommendations for competitive election to parliament and free debate
have been included in the new Constitution.!! The members of the
Assembly are also entitled to privileges and Lumunities of the
 Natiounal Assembly.78

Past record elso indicates that there hes been a steady comnitment
to the democratic process by the party in Zambim. In its determination
to get fuller support and particiéatim from the masses, the Zambian
Government adopted the ome party participatory democracy whose objec-

tives are described:



Yessespecially not only to guarentee freedom but to increase and
widen the scope of the involvement of all citizens jt their
verious institutions which €ive expression to politicel, economic,
soolal and cultural 1ife in the transformation of their society
in oreating progress and prosperity.'79
This represents the ethos of the Zanbian democracy which President
Kexmda has identified as having what he calls 'four pillaras's The first
plller 4s the election wmachinery of UNIP which makes it possible for
the rank and file of the party to return end retain leadership of their
'own choioe f{rou the village or section level right through to the
Central Camittees The second pillar couprises of parliauentary elec-
“ions under the Constitution; the third pillar is at local sovernment
level. The fourth pillar is the election of the President of the
Republic which takes place simltaneously with parliamentary gemeral
elections.ao
/( looking at the mode of election and the level of participation of
the people in electing their leaders and selecting the government of
their own choioe, it goes a long way to show Zambia's coumi tment and
determination to preserve broad and equal franchise.81 Every citizen
who has attained the age of eighteaa82 enjoys, therefore, fuller rights
to institute & government which will assure him of his safety and
happiness,

To give s further boost to the development of participatory demo-
cracy, the Villege Kegistration end Developuent Act 1971, was ensoted
&lving the village coamunities an even greater role to play in sheping
their own future,
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& pore deteiled discussion will be made in the Chapter on Lcononic
ldghtes in Zambia., It 48 sufficient in the present context to mention
that following the passing of the Act, all the traditimnel rulers in
<enble were enjoined to pley o leading role in the formation end
adninistration of Villege Productivity Coumittees, Ward Development
Cozmittees and Ward Councils which would help in the socio-econonic
development in the rural areas.

Thus the Zambian experience in the field of political rights
enshrined in the Universal Declaration of Euman Rights convinoingly
demonstrates the faith and committment of the State apparatus, both
the legislative and executive, in furthering the standards of the
Universal political rights. It has also been shown as to how one
party state can equally have counitment to the achievement of Just
end equal society and Zambia for one can be credited with this

endeavour.

Civil Idghts in Zambia end the Universal
Declaration of Humen hights

& notable feature of one party Presidential form of government
in Africa is the limitation of human rights associated with the very
wide powers to the President for the preservation of naticmal security.
In Zambia. the Preservation of Public Security Act which was enacted
in 1964, has been used on numerous occasions and for various reasons.
Article 13 of the Universal Decleration of Euman kdghte states:
‘Everyone has the right to freedom of movement and residence
within the borders of each state,*



This particular article is further strengthened by its incorporation
in Section 24 of the Constitution of Zambia which provides;
X 'No person shall be deprived of his freedom of movement,!
But the pame provision goes on tb state further that nothing contained
in or under the authority of any law shall be held to be inconsistent
und contravene this article to the e;twt that the law in question make
provision 'for the imposition of restrictions that are reasonably
required in the interest of defence, public salety, public order,
public morality or public health. 183
The Constitution, therefore, secures to all citizens the right of
Ifreedom of movement end on the other hand, this right ie balanced by
the duties of the individual to the society towards social, economic
end political Justice.‘ For fear of contravention of any rules against
rublic Becurity, the State is under the obligation to infringe upon
some of the rights of the individuals. There is no denying the fact
that & state must be vested with sufficient power to preserve iteelf,
The safety of the natiom should heve more priority because, as
vas sald by Blegden G.J. in Xachasu v Attorney General of Zambie,84
the pight of the individuals
Ydepends for their very existence and izplementation upon the
continuance of the organised political society, The continuence
of thet society itself depends upon security, for without
security, society ie in danger of collepse or overthrow. 185
In the contemporary Zambian society, national security encompasses
not only the security of the state and its institutions, but also
threats to the sscurity of the Party.
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This also extends to threat the Presicent's tenure of office since the
Precident represcnts theiunity and preservation of the state itself,
Initially, the Freservation of Public Security Act was used to quell
a religious sect, the Lumpa Church, which had terrorised pexrts of
Korthern end Lastern Provinces, which was extended to the whole coun-
trye In 1966 and 1972 respectively two oppositicn parties formed by
splinter groups from the ruling UNIP, the United Yexty and Unitec
Frogressive Party, were banned in the interest of public security.
The emergency powers of the President were also used in 1971, 1975,
1982 end 1984 to deal with & orisis st the University of Zembie wiich
led to the closure of the University for several months.,

In the above situations the ewergency powers vested in the Presidant
by the Preservation of Public Security Aot were used within the legal
limits to maintain peace and»necurity. But in preventive detention
cases, the court has kept a close watch on the improper exertise of
such powers. 4ind on several instances where the grounds supplied are
either vague, irrelevant or insufficient or even the statement sbowing
grounds of detention is given later than fourteen deys of the oommence-
ment of his detention, the detainee was entitled to be set .free.ﬁ6

In Musals Chipengo v The Attorney General of Zaubie,®! the appli-
cant eapplied egainst a detention order made in respect of hin by the
President under Regulation 33 of the Preservation of Public Security
4cts The facts of the case were that the detention of the gpplicant
commenced on the 12th February, 1970 and the groundes for detenticn which
were required by the Section 26 A(1) to be furnished to hic, were

&lven on the 28thL February, 1970.



The publicztion of the detention order which were also required to be
rublished in the Government Gozette within one month after the
cozuenceunent of the detention; was made on 2nd April, 1970, Thus
the grounde of his detention was given to him on the seventeenth day
of hie detention inetead of fourteen deyess On the other hend, the
publication of his detention order in the Gozette was ou 2nd April
which mezne after more then six weeks when it wase supposed to be dome
vithin four weeks,

It wae held in the FighiCourt and subseguently, in the Court of
- Appeal that the constitutional provisions were msndatory and if they
ere not followed, such non-complience render further detention uncons~
titutionel end an outright infringement of the fundamental rights of
en ircividusl,

Another important case which was determined on the seme principles

of isw but with slight modiffcation in the facts in issue was

hobinson Pute v _Attorney Genersl of Zambis..ee

The Applicant was detained on 18th October, 1972 under the
keguletion 314 of the Preservation of Public Security Act. Because
of sone defocts in its presentation ancther order was made on 2%ot
October, 1972 under Regulation 33(2), revoking the previouc order,

On the same date & fresh order of detention wes made wnder Kejulation
33(1)s

On 29th October, the Lpplicant was served with e writien state-

ment specifying the grounds of his detention. lie then contended that

the grounds contained in the statement referred to hie detention
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under the original order made on 17th October and he claimed that he
bhad not been furnished with the grounds for his detention under the
order made on the 21et October and that his detention was, therefore,
unconstitutional,

The Court held that any person detained, no matter how briefly,
might expect to be and would oertm appreciate Leing furnished with
the grounds for his detentinn. Cullinan Je concluded that the
Chipengo case had made & precedent and thus, if the provisions of
paragraph (&) of Section 26 A(1) of the Coustitution had not been cowm-
plied with in respect of the order for detention 8igned on 21st
Ootober, 1972, the detention under that order was, thercefore, unlawful
and invalid,

Judges and legal scholars hold different views on the incorporation
of detention provimious in the Cmst1£ut1m. Sowe of thew have strongly
opposed this idea, as Justice Nahajan has said:

‘Preventive detention laws are repugnant to dewocratic constitu-

tions and they caunot be found to exist in any of the democra-
tic countries of the world. 153
ror this reason, a system of checks snd balences have to be provided
in the Comstitution, In Zambis, &s it is felt that the Constituticn
will retain the preventive detention provieions, it is necescary,
therefore, that the Court keeps a vigilant eye ou any risuse of emer—
gency powert and presirve the right of freecou of the incivicuals,



There are other instances where extensive energency powers have
been used, though not with a view to interfere with the privileges of
an individual. Article 12 of the Universal Declaration has provided
that;

'No one shall be subjected to grbitruy interference with his

privacy, family, home or correapondence...'go
and Article 17(2) states

'No one shall be deprived of his prope:r:‘l:y.'g1
These provisions have been reiterated in Sections 18y 19 and 22 of the
~ Constitution of Zambia. Ly incorporating these provisions in the
Constitution, the Zambien Sitate has solemly pledged to proteot indi-
viduals against interference into privacy of home and other property, 92
protection from deprivation of pmpe;’ty9 ’ and protection of freedom of
cxpreslion.g 4
The case Jasbhai Umedbhai Pafel v The Attorney General of Zamb1a9 5 is
un importent pronouncement of the High Court in the matter of consti-
tutional rights enshrined in Sections 16,19 and 22 of the Constitution,.

The fact of what has become known as the Patel Currenc Case, may
be briefly recounted here. The applicant, Mr, Patel, posted or caused
to be posted between 5rd and 10th May, 1968 at the Ndola General Post
Office, sixty five envelopes each containing eight ten-kwacha notee for
transpission outside Zambia, A custow officer, Mr,. Hilditch, took
possession of the envelopes because he believed thet it contained money
€oing outside Zambia in violetion of the exchange control regulations,
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The question raised before the Ligh Court were:

(1) 144 the opening, examination and eeizure of the postal
article constitute a contravention of the applicant's
right to privacy of property ss guaranteed by Section 19 96
of the Constitution?

(14) 14d the opening, ominat.ion and seizure of the postal
article constitute & contravention of the applicant's
freedon of expression as guaranteed by Section 22 4 of
Ybe Constitution?

(441) 1id the opening, examination and seizure of the postal
article constitute a contravention of the applicant's
rlgpt_ to protection from deprivation of property as guaran-
teed by Section 18 *° of the Comstitution?

It was submitted on behalf of the Government that in seizing the
postal articles, power had been exercised under the Exchange Control
Regulaticns, framed under the Exchange Control Act,” to check the
illegal export of large sums of money from the country and was within
the permissible limits in the rights under Sections 16, 19 and 22 of
the Constitution.

His Lordship, Megnus J., accepted the view that the hegulations
were ‘expedient!, i.e., conducive to the purpose of securing 'the
development or utilisation of that or other property for a purpose
beneficial to the commmity'™ as i1t vas eimed at preventing the
export of vitally needed foreign exchange.
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Turning next to the question whether the opening, examination end
seizure of the postal article constituted a contravention of the appli-
cant's right to privacy of property as guaranteed by:.Section 19, his
lordship held that the regulation was 'reasonably requiredesoin order
to secure development or utilisation of property for a purpose bene-
ficlal to the oommmityst'®! It ves also noted that the Court was
satisfied that the Custom Officer followed the right procedure reason-
ably required for the stated purpose.

Dealing further with the exception under subsection (2) of Section
»18. i.e. 'except 80 far as that provision or, as the case mgy be, any-
thing done under the authority thereof, is shown not to be reasonably
justifiable in a democratic society,''*2 nis Lordship held that the
action of the Custom Officer was justifiable on the basis that he was
duly authorised, that his reasonable suspicion wes objective and not ,
subjeotive, that he formed his suspicion in respect of a particular
postal packet before he entered the Post Office and that he satisfied
somebody of the grounds of his suspicion,

As regards the decision of Justice Magnus on the third question,
he held that the opening, exemination and seizure of the postal
articles did not violate the right of the applicant to the freedox
of expression because the markings on the wreppers of currency notes
did not convey any clear message and hence did not constitute corres-
pondence. However, this part of the Judgment needs further elaboration
@8 it is not clear whether the aot of the custom officer would have
been held violative of the applicant's right under Seotion 22, if the
currency notes had been wrapped in papers on which clear messages had
been written. This is left entirely to judicizl interpretation.
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Another cese which received prominence in the Supreme Court is

Stenley Nyembe lisweniso and the :Peogle103

in the interpretation of constitutional rights of an individuzl in

which is another milestone

Zembia. BEBriefly, the facts were that the a;:p].icant, & 43 yeer old
Assistant Inspector of Police, was convicted in the subordinate court
of the First Class and charged of officisl corruption. The sllegation
egainst him being that he had corruptly received & sum of K80.,00 cash
{rom one Isaac Sithole for the release of his car, Peugeot 404, which
was impounded for defective tyres.

The question raised was whether the cesh which was found in the
applicant's house was admissible as evidence although the search
warrant obtained by the Police Officer was on a false declaration.
The counsel for the applicant drew attention to the Article 19(1) of
the Constitution which provides:

tExcept with his own coﬁ@t. no person shall be suvjected to the

search of hies person or his property or the entry by others on
his premises,*
Thus the evidence obtained illegelly as a result of such violation of
constitutional rights should be excluded.

But the Court{ was placed in an embarrassing dilemma es it had to
balance the interestis of the individual to be protected from illegal
intrusions of his liberties by the suthorities on the one hand, and
the intersests of the stete to bring to justice persons, in this case
the Yolice Officer, gullty of criminel conduct on the other,



helying on the facts of the case Cupp v Im&w“'

the search warrant was uncenstitutional 4in that the zearch preceded

where, although

the defendant's arrest, the Supreme Court, nevertheless, upheld the
validity of the search. It was the considered view of the Suprene
Court judges that ‘evidence illegally obtained, e.g., 25 a result of
an illegal search and seizure or as a result of an inaduissivle con-
{fession should, if relevant, be aduissible on the ground that such
evidence is a fact (i.e. true) regardless of whether or mot it violates
a provision of the Constitution (or some other 13\:).'105

 Tims 1t was hold that the evidence of search and selzure of the
currency, elthough based upon an irregular search warrant, was rightly
-adnitted by the local court because that evidence was a relevant fact.
It does not matter here whether the constitutional righte of the indi-
vidual have been violated. The Court is trying to give priority to
the welfare of the State without which there would be improper adninis-
tration of law and a disturbed social order.

Another espect of individual freedom recognised by the Universal
Declaration is the right to fresdom of opinion end expressicn.
Article 19 statens

'Everyone has the right to freedom of opinion and expressioness!
Ouch a provision is also found in Article 22 of the Constitution of
Zembice It 1s stateds
’ ‘lixcept with his own consent, no person shall be hindered in the

enjoyment of his freedom of ex;preszz:l.csn...'106
iccording to the provision an individual is aseured of freedom of
expression specially in the context of liberty of the press.
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Primarily, one should consider that in a free democratic society,
the liberty of the press should not have any restraint so as to encou~
rege an individual to expose hie real feelings before the public. Tp
disallow this, it means to destroy the freedom to exprese cneself and
stifle one's irmer urge to contribute in any manner beneficial to the
society. On the other hand, it is i:he fundamental right of every person
to have full and free access to facts in all matters that directly
or indirectly concern him. The members of the public should be cons-
tantly kept informed of any development pertaining to their environment
end society,

But this right 4s not absolute and categoricals As in eny advanced
democratic society, Zambia has also imposed certain restrictions on the
freedom of the press more‘ apocial]qr when it concerns protection of
thought to privagy. The general te@ of Article 22 is qualified by
subsection 2 which states;

'Nothing contained in or done wnder the authority of any law shall

be held to be inconsistent with or in contravention of this

Article to the extent that it is shown that the law f{n question

mgkes provision -

(a) thet is reasonably required in the intersst of defence, .
public safety, public order, public morelity or public
hezalth; or

(b) that is reascnably required for the purpose of protecting
the regulations, rights and freedom of other persons.ss !



kL olose study of this provision shows that there is an attempt
to oripple the absolute freedou of expression of an individual in
Gambiee The Constitution hss guaranteed freedom to & limited exient
which should not prove injurious to another person's reputation and
keep public safety and ordsre. There ig no specificelly guaranteed
frecdonm of the presss It is only a qualified right which confers no
spacial rights or privileges an theb presse It means, therefore, any
individual should be able to publish whatever he likes subject to the
ordinary laws of the lands The comment made hy S.A. de Smith in this
| regard 48 wost appropriates
'The law does not concern itself with individual beliefs or dis-
beliefs unless a person propagates his views in scurrilous
terms or in circuustances l.tké]a to give rise to & breach of
the peace or in a place to which he is denied lawful aocess.'w'l
Though an individusal is alloved freedom of expression as & matter of
constitutional right, his action cannot go unrestrained. If he

publishes what is improper, or illegal, he must bear the consequences.
The prominent cases related to the issue are, Zambia Publishing

Co. Ltd v Simon Kepwepwe, 108 Nelumino lMundia v Wesley Nyirenda and

Zambie Newspapers Ltd, °7 David Wache v Zambie Printing Coupany Ltd, ' 10
111

dnthony Willian Cobveit-Tribe v The Zawbia Publi Co., Ltde.

411 these cases relate to defauatory statements made by the
defendant companies with a view t0 castigate and spoil the public

iwage of the individuals ooncerned,
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This shows that despite the freedom of speech and press, people are
supposed to show coneiderable restraint in their views and opinions
a8 they way becowe provocative, which can disturb ‘public safety,
public order and public worality,*

A general comment on tho righte of newspaper owners' freedow of
expression of opinion, is perhaps desirable here. It is known that
newspapers couonly advence varying political views and these reflect
the opinions of the ediitiors or proprietors concerned. It cannot be
~ uenied also that the proprietor oi a newspaper is eutitled to use ii
in order to promote his own political or other views. Lowever objec-
tionable it may appear to those bolding different views, to deny the
right to & newspaper owner to use his own account or o behalf of the
political party he supports would be to deny the right of an indivi-
dual's expression of opinion. (m the other hand, this may stifle
logitiuate and reasoned controversy whether in the social, politiocal
or religious field,

Thus the above discussion xaps out the various provisions of the
Universal Declaration of Humen bights and their implementation in
the Constitution of Zambiae, in varying degrees.



CELPTL L III IEE UNIVERSAL IECLARATION
OF HUMAK KIGHTS AND THE

ECONOGMIC, SOCIAL ARD CUL-

TUKAL KIGHTS, Thik

ZAMBIAN IXPERIFNCL

The Universel Decleration of Buuan highte bas not &lven a con-
prehensive elaboration of what would consist the economic rights of
en individuale Lowever, irticle 22 has provided thets

'bveryone a8 a mewmber of society, has the right to social Becu-~

rity end is entitled to realisation, through national effort
anc international co-pperation and in accordance with the orga-
nisation and resources of each state, of the ecomoulc, socisl
and cultural rights indispensable for his dignity and the free
developuent of his personality,! |

4 further celineation ox Economic hights have been made in the
Internationul Covenant on Econozic, Social cnd Cultural Rights. Fart
iII, Article 2 of the Covenant has stateds

1e¢ ‘'Lach state party to the present covenant undertakes to teke

‘steps, individually ané through intsrnatiomal assistance

and co-operation specially econoumic and techniczl, to the
wexiouz of its available resources, with & view to achiev-
ing progressively the full rezlisstion of the rights recog-
nised in the present Covenent by all appropriate meanc,
including particularly the adoption of legielative measures,!

- 40 -
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2o The States parties to the present covenant undertake to
guarantee that the rights enunciated in the present covenant

will be exercised without discriminstion of any kind as to
':r:ace, colour, sex, language, religion, political or other

0 on, national or social or birth or other
status,?!

5 Developing countries, with due regard to human rights and

their national econonmy, may determine to what extent they

would guarantee the economic rights recognised in the present
covenant to non-nationals.

It 15 seen thet both the Universal Declaration and the Internatio-
nal Covenant do not elaborate extensively on the economic right of an
individuel. From a& rational point of view this right cannot be given
& defined content because the option is left to a particular state to
implement the economic righﬁ an individual, which is obviously based
on the extent of availability of natural and other resources. Lcono-
mic rights, therefore, operates within a limited soope and the State
cannot guarantee any direct conferment of economic right to an indi-~
viduael. In fact, one cannot say precisely whether such a right exists
and vhether the state is under the obligation to protect the economic
right of an individual, Eowever, it cexrtainly dosz not mean that
economic right is an unidentifiable term and that it cannot be realised
under special circumstances, If the State cannot directly assure
economic right to an individual, it can through various economic
reforms and legislative instruments direct the economy for the benefit
of the individual and help his participation in the economic develop-
ment of the country,
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This Chapter, therefore, attempts at fooussing on those areas
which are vitally instrumental in the economic development of the
country. Eoonomic rights of sn individual will be discussed from the
following perspectives;
1s The importance of the Trade Licensing Act, 1968 in helping
Zambians to establish themselves as traders,

2¢ The mobilisation of resources through the creation of para-
statals and statutory corporations and cooperative develop-
ment for the benefit of the Zambian mass.

After independence, Zambia revolutionised its pcononic set up to
suit into a democratic system whereby it could control its own resour-
ces for the benefit of the people. During the post independence era,
therefore, the Government's pre-occupation had been with the policy of
providing incentives for economic development of Zambis. Economic
reforns were initiated by the President in 1968'"? and expownded and
extended 1n 1969'' vith a view "o reorgantse the Zambisn econouy so
a8 to increase the capacity of Zambians to control their destiny.!!
Thereweremadorchangeainthetra.dinglméndcanpanylwsm
Zembie. There were also nationalisation of Bany industries including
the mines,

Ae The Trade Licensing Act, 1968, Cap 107 end other etatutee:
An effective Guarantee of Economic Rights in Zambie

The first and most important Act which was passed for the purpose
of implementing the Mulungushi and the Matero reforme was the Trade
Licensing Aot, 1968, Cap 707.
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The p-incipal eim of the Act was to oreate conditions favourasble to
Zambien citizens who wanted to go for business. Under the ict,
four types of trading licences are issueq, nzuely

(1) hetell Licence

(i1) vholesale licence

(144) Couuerciol Travellers! Licence and

(iv) hawker®s, pedlars®, stallholders'! licence.
uetlall licence and hawkers', pedlars' ana stallliolders' licences are
issued to Laubizns alone while the wholesale licencc and commercial
travellers®! licence may be issued 10 any individual or any body
corporetes This was purposely doue with & view {¢ eunsuring the free
wobility of trude and coumsrce throughout the length and breadih of
the countrye It also puits the essential condition for promoting
voonoaic rights of an individugl and the country's ecunounic healili.

Vany steps were teken to implement the suggested reformscof 1908

and 1969, In order to help the Zaubien enterprises to develop, the
idnisetry ol Finance was directed to limit local borrowing by expatriecte
enterprigses, They had to go throuch the ixchenge Control Luthorities
before they sougnt loans., The objective of this policy was that
vhatever excess liquidity that would occur in the banks, it would bs
muce evailable 10 zamvians 10 develop enterprisess The Irecideut also
airected thai 'certain areas were to be wonopolised by Zawbian
businessuwen without coupetition from expatriate buai.nessman'."s
Yor this reason retaill trading by resident expatriates was 10 bu
confined to the centre of big towns calye.
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Lowever, it does mnot mean that any sawbian can be issucc of &

trading licences The Act éives wide discretiounary powers to the issuing

116

suthority to refuse issue of a liceuce for various reascma."7 One

case cun be coited here that has sttracted Judicial sttention. It is

Collins Nelunino Sindotd v Inmicipal Cowncll of Livingsteno.’"® e

casc dealt with an application for an order of liandawus directed against

the llundcipal Coumeil requiring thew to hear and detexmine the epplica~
tion of Siuioti for a Trading (uetadl) idoence, or in the alternatives
{or an ordexr of Certiorari to bring up and quash ths decision of the
Hunicipal Council for refusing to grant the applicant & Trade (hetail)
idoences . The Court was satisfied that tliere was no biar on the part
of iLe lunicipal Council in the refusal to eérant this licences It was
beld that the issue of such & licence would operate agaiust public
interest, 119

It is opparent frow the decision of the High Court that human
right to trede without restrictions is denied to an individual if there
iz & justifiable cause to believe that the issus of a licence wmay act
egainst public interests On the other hand, the Court has upheld the
right of an individual to trade where it 1s satisfied that the refusal
to issue euch a trading licence was dus to & bias. In the case of

0 the Council

turned down an application fxom Chendaeka to operate a market stall,

Le was not given any official reason for the refusal of & licence. The
Judge ruled in this case that a licensing suthority must grant @
licence unless it was able to refuse it undexr any of the subsections
set out in the Act.’gj



The Judge also considered thet the gpplicant ought to have been given
en opportunity Yo enswer any possible objection by the licmnsing
suthority. Ihe Court, therelore, quashed the cowncil's order, anc
ordered the Council to hear the spplication aegain,

The rulings of the sbove cases show that the right to trade is not
only confined to those who have their interest iu and affidiations to
ULIP but to eny person who aoes unot fall into the Caltgory listeu in
bection 15+ The issuing autuorities have to sct iu &cooruance witi the
provisions ol tue Constitution which gurrentees;

'io person sha;l be treateu in a wiscriumdnaiory manner by any

) pevrson acting by virtue of any written law or in the perlornance
of the funciions of eny pubiic oifice or any public authoritj;'122

Lowever, & close stu&y of the Iraae licencing Act reveals truces
of aiscriminetion thereby stifling trading rights. 4is pointed out
earlier, the aiuw of the ict was to tive elfect io tue neeu ior e large
proportion of the reteil trace to be in Zawoian hanus g3 annouaced by

123 Ihe first evicence of discrimination can be seen in

the rresident,
the weesures thet the President suvoczted to help the Lazwbian euter-
prises to uevelop. The first one was to direct the Finister of Finance
to liuit local borrowing of expatriate enterprisec, Iu the secoud
instence, ihe rresideni directed tuat 'cerizin arcas were 10 Le wOLO=-
poliscu by rawbian businesswen wiihout cowpetition frow expatriate

124 hetall trading Ly resident expatriazies wat, tlerefore,

enterprises, !
to Le confined to the ceutres of tue big town only. soditionally,
Wids neasure was to apply to only those expatriates who possessed
liceuces prior to 1Yute No unew licences were to be issueds The other

ereas werc to be excluesively for Zambian traders.



46

It can 2150 be noteu tuat the introwuction oi the ict haa lony
Leen vieweu wita suspicion. In rarlisauent oprosition mewvers stoou
tgcdnst it on the understandaing that the aiscretionary powers whica
were leit 1o the kinister and licencing oificers woulu be used sgelinst
thews Inueec, those feers were coniirmeu wien the Fresicent salu in
sds rulwngushi speech that he would tire iire Chiwba frow his Post as
idnister of Comwerce aud Industry if the latter issuec licences to
wcuvers ol tue watch Tower Sect and those of the opposition.125 Tne
cases ol faluwudno Siwiotd and Chilufye'°C egain coufiru the ceniel

of licences ou accowut of mewbexrehip to the opposition.

Lucer the Let itself, Seotion 17, the socalleu 'heart' of the Act,
carries wuch that can be describeu as ciscriminatory. Undexr tuis
section, & resﬁrveu licence can ouly be issued t0 & non~citizen o1
cembia with the written consent of the Ministere Lere regard must be
Lad to tle possivle abuse of ciscretvion by the Mdnistexre 4 TeBEIve
licence is any liceunce other than & cowwercial traveller's licence.
Ihe nain cistinction lies in the fact that the commercial traveller's
licence is the only one unaer the 4ot that Ley Le issued to any
applicent regerdless of citizenship statuse Fut the most mischievous
point eppears when the Act gocs to provide that i a licence is isgued
to & non-sauvien (epart frou a traaing (wholesale) licence), le must
opcrate within a prescriled area aud that at the tiwe of applying e
ayplicant wmust already be a holder oi a sikilar licewce. 4ll these
suould be unucrstood in lignt of Article Z oi the Universal beclaration

of Luwan rights which provides:
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'eeeno distinction sholl be Lade on the bgeis of the political

Jurisuictional or intermationzl status of the country or terri-

tory to which a person,belones..;'
It clewrly shows that the Lot lays wany hindrancee egeinst the expa-
tricte bLusinesses which cause major handicap to the freecon of trade.

The matter of fees payable also carries aspects of discriminatiou.
Yhe Scaedule of the Act indicates that non~iaubiene axe required to pay
nigher licence lees for operating in thelr peraiited arease Thus, for
instaence, & trading (wholesale) licence costs K100.0 while a retzil
licence widchi can only be issued to a Zaabian costs X50.,C0 in & pres-
cribedé ares, and only K25,00 in axny otaer areas. L coomercial trevel-
lerts licenceicosts K50,00 or K120.00 dependdng on the categorxy ol the
nolders

The only Jjustification upon which the discrimination that runs
throughout the post-independence laioian legislastion can be based, is
the one ol constitutionzlit;. Article 25 ¢f the Constitution makes
discrimination on the grounds of racc, tribe, place of origin, politi-
cal opinion or creed, illegael. Iut uncer clause (4) the Constitution
aogs not offer protection against discrimination to non-Zambian
citizens,

Le Leonoidc lilzhts throust the Instrumentality

of{ Parastatzle énd Statutory Corporations

One of the major economic objectives of the post independence
development plans of Zambia was to accelerate the rate of growth in

the economy. This development stirategy could only be achieved by a
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greatcr mobilisction of resources which were not fully exploited during

the colonial periods The 1968 econozmic reforms were reant to:

(1) coufine foreign retedl trade to major cities anc towus;
(1) eosk owaers of all large retail shops tc scll to the
siate the controlling shares (power) of 51 per cent; and
(411) epproach manufacturing and transport coupanies to offer
the state 51 percent of the coutrelling means.
sy the cud of 1971 &ll the foreign insurance coupanies handeu over
Lost of their businesses to the Ziwbia State Inswrcance Cerporation
which now operates as a centralised institution catering for all the
insurance activities. In 1914, the Goveruwment zlso took dnportant
wteps to acquire 51 per ceut shargs in ell banks and in the process
foruec two national banks - Barclays Beaik of Lawbis waich emerged frow
ihe cld larcloys Bunk and the State-owned Lational Coumercial Lank.
Jhese econoulc reforms were indtiatec solely for the purpose of re-orga~
nicing the Zawblan eccnouy s¢ as to increase the cepacity of lawbians
tc cantrol their own destiny.127 Ls pointed out by the Presidents
'The Farty and the Govermuent have €iven the Zauldans the wideet
yocsille opportunity to grow in stature and to expend their areea
ol participation in the growih of the Zambian econony, in tkhe
improveuwent of the econowic znd socicl welfare of ell the people,
Jo ey enterprising Zambiahs nov, the sky is the lirit in terrs
of izproving their positions.! 28
The drastic move by the Governwent had an obvious dupact on the
ecorouic set uwp of the cowmtry,. ﬁany industries were netionalised,

rfor effective impleventation of the nstionzlisation policy, the
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Governzent took umeasures to emend the Independence Constitution which
gueranteed ownership and proprietory rightse On 17th June, 1909, the
State secured the requieite majority vote in ¢ referendum, to aumend

section 1€ of the Constitution and set the stage for the implementa-

tion of the following reforms:

(a) Termination of all rights of ownership of minerals, exclusive
or otherwise and their reversion to and veiting in the
Fresident on behalf of the Hepublice.

(b) Open procecures and means to control the granting, holding
ana termination of prospecting, exploration and mining
rights by the State.

(c) State acquisition of 51 per cent equity share cepital in
existing mining companies and state power to take a similar
oontrolling interests in all future mines,

(d) The granting to the minority shareholders of management,
sales and marketing contracts with control over mineral
production and marketing to the exclusion of the State.

The process of Government participetion in privately ownsd compa-
nies in rambia, therefore, began in 1968 when the President directed
that Industrial Development Corporation Limited, (INLECO), a company
wholly ownec by the State, should enter into negotiations with the
shareholders of major privately .owned coupanies and strive to acquire
for the Government at least 51 per cent of sheres in the companies,

These companies became known es 'parastatal bodies',



low, the parastatals are facing the challenge to effect changes
in output, profit, manapgement and other factors that c¢all for econo-
mic development, It is considered that they will mobilise all develop-
ment resourcee and inspire people to put greater efforts for the
achievement 0f nationnl policies, Within the limit of these perspec~
tives, Mr likando saids
'The parastatal organisations, like all participatory institu-
tional struoctures which followed the 1968 Lconomic keforms and
thereafter, were geared to provide perspectives and eavenuss for
both stirmlating and mobilising means of production in the pro-
censs of economic gr<m'f1;h.'129
It was thus on INDECO and later ZIMCO that laid the ponderous task
of negotiating measures for nationalisation and instituting statutory
corporations which could be respansive to the needs, aspirations of the
newly independent nation. It was a most effective way of institution-
alising Junanise as a national philosopw.uo In a concise and accurate
explanation of the philosophy, Dr. Mulwila observed that Humanem's
main thrust was fair redistribution and the Government's ability to

control the means of creating woalth.13 1

In practical terms it meant
that by establishing statutory corporations, the Govermment could
vrestle economic control from foreign entrepreneurs and place it in
the State's receptacle, In 80 doing, it would ensure that 'the objects
of Punznism and the interest of the GMmmwt prevailed and were not
less in any hankering for massive profits and dehumanisation of the

132

workers under state capitalism,? In such a system, therefore,

there is no room for exploitation as every single Zembien is highly
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coumitted to plan for the economic betterment of the country. Besides
this, the people heve fuller participation in controlling the ecdnomy
of their State end thereby upholdins their econowmic righte.

By establishing meny statutory corporations, the Government
pledged itself to keep a close watch on any development of capitalistic
tendencies and fight all forms of exploitafian and corruption which ere
elexents of unproductive eigne and e degenerated society. In fact,
the fundementals of this policy were achieved when many Zazbians were
issued troding licences and were benefitted from benk loans for commer-
cicl developments. To a certain extent the objectives of promoting
Zerbien companies and oreating a claseless society based on the philo-

sophy of humanisn and concepts of economic rights were achieved.

Ce Cooperatives and ural Develo ts
4 Reinforced meaning Vo fconomic
Righta end Econonic Development

it is not an unfair assessment of the present rural scene if the
urban people identify rural life witih poverty, lack of prospects and
linited horizons. With & similar feeling Stephen A« (uick has written
'Colonislisu left a legacy of unialanved and vulnerable eoconouies
in which the impowerishweni of the rural areas made rational
ylauning for growth and self sutiiciency difficult, i1 not
possible.'133
The Zawbien legislators accepted the necessity for immediate
action to rewedy this imbalance anu cooperatives becauwe essential to

rural developuwent. During the riatero lLeclarstion, the Fresident



encourzoee o fesier end more effective aevelopuent of cooperatives in
socbis 5o os to enable the people to wake & vetter life for theuselves
by their own cfforte. le said:

1Covernnent intends to introcuce a new and comprehensive Coopera-

tive Sccieﬁies Let in the near future as the present Cooperatives
cocicticc Ordinance is out of date and does not meet our current
and futurc requirementse The new Act will spell out the services
to bc provided by the Department of Cooperatives for the organi-
sztion and the operation of cooperztives, indicate the prepara-
tionc thet ure necessary before & eoclety is registered, describe
the cifferent kinds of societies that can be orgenised to meet
the economic end sociel needs oi our people, particularly those
in the rural areas.'1}4 ‘

The Cooperztive Act, 1970 was possed and it helped in consclida-
ting the esteblishment of c§Operatives in the cowntry. Along with
this, the Government put e lot of euphasis on prograzmes thet are con-
cistent to growth and economic development, such as transforming the
econory from o gubsistence to market econony, developin; the land and
introducing modern asgricultural metheds, industrialising end providing
wore cuployment opportunities.

Thit Les veen & calculated move by the Government to make coopera-
tives & woy of life not only es & vehicle of democratic life but aleo
a5 ¢ best guarcntee for the srresad of benefits of economic prosperity
anc sccicl imprevemert to the peoples In the first plece, & cocperative
cociety has Leen given e legel reco;nition135 through the Cooperative

cocicties sct end ite distinctive chorecter lies in its voluntary



association of members to provide for a coumonly felt needs They have
& democratic way of controlling the soclety by which each member has
only one vote and there is equitable distribution of the societyts net
surplus to all the members acoording to the shares held by each meuber,
4nd quoting the words of Stephen A. Guick,
'ecothe cooperative movement was the ideal vehicle for transf{or-
ming rurel Zambia becauss it can teach the norms and practices
of democracy, improve the capacity of villagers to manage their
own affairs, produce ecomouic developuent without inequalitys’>
While it must be noted here that the aim in setting up cooperatives is
to bring the producers together and give them effective control over
the process of production, the fundeamental ruling concept of the coope-
ratives remains to distribute wealth and provide equal opportunity for
the people to develop themselves.
After Zambia's a.ttaimient of independence, there has been & visible
impact on Zambiens towards their involvement in commerce and industry
in the form of cooperatives. The fallewlngttable shows & favourable

response from the people to eastablish new cooperatives;



TABLE I

]
COOFERATIVE DEVELOFMENT 1964-1976
TOTAL NUMBER . PAIL~UP SLAKL
YEAR  OF KEGISTEKED romwm- CAPITAL AND  TURNOVER
SOCIETIES DEPOSIT
(x) (k)
1964 220 459697 1,677,854 11,534,914
1966 601 44,4283 1,247,7169 9,892,054
1968 1,069 52,664 1,222,250 11,119,603
1970 1,096 43,757 712,292 Te835,714
1972 962 45,415 1,186,755 15,518,228
1974 780 559392 . 104134336 17,392,039
1976 748 71.529‘ 590324551 46,987,870
1978 757 96,849 30599,576 65,846,046 ‘
SOURCEs Exoept for 1976 where the figures are from *Cooperative

Policy and Development'!, a paper presented to the Third
National Cooperative Conference 18 - 22 August, 1980 by
Mre JeSe Ngwane, Acting Direotor of Marketing and Coope-
rativesy [he rest of the data have been aoquired from
¥r. E. Mughandila's paper on 'Agrioculture and Rural
Development since Independence and Future Prospects, !

at a sexinar on 21st’ of June, 1960.
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but soon after ihere was & downward tread end in 197¢ only four
societies were registered and eighty-nine of them got liquidated, !
In 1974, ene hwndred and twenty eight societies were again liquidated,
Mughandila saye that in faot the increase in the nuwber of cooperatives
after independence was 80 astronouioal that the department of coopera~
tives could not cope due to lack of staff to carry out proper super-
vision and consequently by the end of 1969, & large number of coopera-
tives were disbanded. He said that 'wembers who had no farming exper-
dence found the Job wery difficult and eventually left the farms and
sgricultural machinery and equipment sbandoned.''”® In fact President
Keunda was equally emphatioc when he said that:
- -%one of the reasons why some oooperatives have falled is that
_most people .do not understand the objectives of cooperative
organisation, 4 cooperative organisation is regarded by some
as an easy way of making themselves rich overnight partly for
selfish reasons .and partly because of ignoranoa.'139
The President gave further reasons leading to the failure of coopera~
tive movement in Zambia and, in fact, these have boen ihe major causes,
Ee said that:
'ees0ur cooperatives lack the essential knowledge, managerial
ability and skills of the trades in which they wish to venture
and they have little or no knowledge of book-keeping or sccount-
ing to assese whether or not they are making progress or whether
the management of the cooperatives is efficient or not.'Mo
There was need, therefore, to diegnose the shortcomings and prescribe

nev measures to revamp the promotion and development of cooperatives



in Zembia. This in turh meant that there had to be changes in the
law governing cooperative societies. The Cooperative Societies Act,
1970 considered the following points es measures for the successful
running of the cooperatives:

(2) that before any proposed cooperative society can be formed,
there must be made an mﬁstigatim to prove that there's a
real economic need to form the society, that it hes reason-
able prospects for success and that it will be of benefit
t0 members;

(v) that prospective members require cooperative education and
adequate information aboﬁt the operation of the society
before organisation tekes placej

(c) that members of the proposed society must contribute suffi-
clent financial resources to the society for the oomenoeme_nt
of operation; 4

(d) that there must be assurance of competent management before
commencement of operations for the new soclety;

(e) that sny plan to organise a new cooperative gociety should
provide for continuous cooperative education and member
information after, as well as before, the organisation of

the sooiety.141
A brief analysis of Table I shows & more regulated and calculated
orgenisation of cooperatives in Zambiae In evexy respect there has
been a merked increase in output and turnover. There is a deeper
oonsciousness of the valid existence of cooperatives and there is a
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vieible increase in meubership. This is an optimistic sign towards
& better economic structure for the nation. The Government is also
making tireless efforts to encourage Zambians to promote, consolidate
and expand cooperative societies with a view to enable the people to
meke & better life for themselves by their own efforts, Zambien
investiors are given opportunities to participate in the Government's
econaic programmes, and wany Zambian bullding contractors are being
encouraged to take advantage of the economic reforms and grow to a
position where they can compete with foreign private companies.

To set the pace for further development in the rural areas, the
State created a new ministry, Ministry of kural Developwent, with vast
range of objectives and powerse It aimed primarily of dmproving and
helping the rural population to improve their environment. It is also
intended to help the farmers to achieve self sufficiency in staple
foods through research, exfemim. dexonstration and the provision of
the techniocal services and credit, At the same time, it triés to
encourage the produotion and consumption of & wider range of more
nutritious, protein and vitemin rich foods throughout the country. The
Ministry has also, as one of ite objectives, to plan for the training
of farmers and their femilies through the entire range of rural
extension services 80 as to develop & self-reliant ferming community
with greater opportunity for & worthwhile living. The Ministry of
kural Development, therefore, ie an important depariment to realise
the strategy for desired social and economic development in the rural
areass

The Ministry is constently .being helped by the line-agencies such

as the parastatals and the statutory corporations. Their services are
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extensively being used in the rurel sector 80 a8 to revitelise the
existing cystem towards e reslistic gpproach to rural economic develop-
pent. TFor instance, emong the &ims of RAFBUARD, it has to provice a
fuller service to producers and to the urban markets. It also provides
narketing facilities to producers such as to buy from the producer and
gell tc the consumer at a price that is feir to the producer and that
is acceptable to the consmer.142 The Tobacco Board of Zambia, in
addition to opersting the auction floors and packing plent, is also
responsible for training Zaublens in Virginia tobacco production and
for developing medium scale tobacco farms, &s well as esteblishing a
Yarge number of szsll producers, beginning with ome acre schemes, 147
The Cold Storage Eoard besides operating the nation's abattoirs, is
also charged with the vital task of operating the rural oattle sales
wbich is aimed at providing e market close at hand for rural nveatog:k
producers and encouraging & greater take off from the traditional

herde The Dalry Produce Board has traditionally been oconcerned with
the marketing, including processing and manufacture of milk and milk
products along the line of reils Now, the Board is playing a part
elongside the Projecte Division of the Ministry in the development

of rursl dairies,

The Rural Development Corporation is the latest addition to the
sural sector paraststals. It is primerily designed to increase the
production of crops ' and livestock products on a commercisl basis.

For effective implementation of rural development programmes, the
Corporation hes set up the following subsidiariess
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(1) The Zambia Cattle Levelopment Ltd., 1969 which has been
established to develop the existing state ranches and
dairy farms.

(11) Zembia Farm Development Ltd., 1969, formed to take over
various existing Government projeots and to operate them
on & commercial basié. At present, these include e mixed

‘ ferming unit, Mukuyu Farm and the Kalulu Pig Ferm.

(441) Cattle Financing Compeny of Zambia Ltds, 1969, formed to
mangge the Grazier Scheme, taken over from the Cold
Storage Board of Zambiae

(1v) Agricultural Finance Company, 1970, replaced the Credit
Organisation of Zambia as the principal source of esgricul-
turel credit.

(v) Rurel Afr Services, 1970, which was primerily concerned
with carr:inngut aerial spraying to eradicate tsetse
infestation, ie now moving into the field of crop spraying.

(vi) Zamdia Pork Products, 1970, formed for the marketing of
pork meat. |

.(vii) Kyama Farms Ltd., 1971, established to carry out large
scale malze farming projects.
(viti) Africa Farming Equipment Ltd., 1971, which supplies such
machinery as tractors and essociated implenints,
These extencion services are available to the rural mess in order
to help them stabilise their economy and standard of production.
lovever, the Government has devised other means to provide satisfactory
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livins opportunities. In 1961, RUCO! Industries Ltd., & company under
RUCQ:! Holdinge, was formed to provide a vehicle for INIZCO's intercst

in the rural areas, In independent Zambia LUCOM, turned its focus to

smz1l scale industrial and commercial concerns in the rural areas,

The role pleyed by the mmall gcale industries in the developuent
process, is not only to reduce the disparity between rural and urban
areas but also to provide an important basis for rursl industrialisa-
tions This implies the far reaching tramsformatior of the socisl and
econonic structures, institutions, relationships and processes in the
rural areass It conoeives the goal of rural development, not in a
narrow sense of sgriculture and economic growth, but as a belenced
socizal end ecomomic development, with emphasis on a more gquitable
distribution and creation of wealthe Among the other aims of rurel
Jevelopment, are also the generation of new employment, widespread
improvement in health, nutﬁtim, housing, education and above.a.ll a
strong voice lfor the rural people in deoision making and actiomns
affecting their lives,

While the intention of this dissertation is not tn critically
analyse the various set backs of rurel industrialisation, it is
suffice to say that the objectives of 'RUCOM Industries Ltd. were not
achieved dus to financiel coustraints, There was no financisl assis-
tance as the Industrial Finance Company which wasr formed by the
Government to provide assistance on hire purchase bLasis to buy machin-
ery, equipment and commercial wvehicles, went bankrupt. The producers
wvere expected solely to rely on their initial investmente and rates
of return from these investments. According to the survey carried out



and the observations made, it was found that the small soale industries
in Zembia have not been a success in Zambia and it has had little
impact on unemployment as well as social and economic development
in the rural a:ceaxz.:l 44
However, the Government has established another mechanism to give
a further boost to the development of rural industries. The Small
Industries Development Act, 1981 has given specific powers to the
Small Industries Development Organisation to foster and encourage deve-
lopment of small industries. Besides other specific duties, it has
also to formulate, co-ordinate and implement national policies end
programmes relating to the development and promotion of small indus-
'I;r::l.m:.u‘5 The creation of such an institution has not been free from
controversies., It has similar objectives to those of KUCQi. Because
of this duplication its efficacy has been considerably reduced. The
justification of such an institution can only be proved in the due |
course of time.
In a sumary analysis, the foregoing discussion shows that the
Government has been consistent with growth and economic development
of the cowntrye It is providing education and training for Zambians
to equip themselves for the efficient exercise of entrepreneurial and
farm management functions. It is making capital aveilable to people
with small down peyments and at low interest rates through many
financiel institutions. It is elso stimulating large scale e.nd_smail
scale investment by providing incentives under the Industrial levelop-
ment Actw(’ and the Small Industries Development Ac:t..147 It is



promoting producer, marketing and consumer cooperatives and training
people to run them so that larger opportunities are opened to Zambians
with limited capiteles The bulk of these efforts are, therefore,
directed towards establishing Zambians in a firm position in the mone-
tary sector by ensuring that a large share of the planned new expan-

sion in the econony is Zambian owned and managed.



CHAPTLER IV IHL UNIVidiSAL, DECLARATION OF
EUMAN RIGHTS AND THL IMPLI~
BERTIVE PROVISIONS ON SOCIAL
RIGHTS ZAVBIA

Ae The hight to work, leisure and Social Security

By incorporation Article 23 in the Universal Declaration of Humen
Rights, the United Nations has put en official seal as to the recogni-
tion to the right to work, the right to just and favourable conditions
of work, the right to leisure and the right to social security. The
Article states:

'Everyone has the right to work, to free choice of employment,

to just and favourable conditions of work and to protection
sgainst \m.anp]-.oyment.'

These rights have to be treated very cautiously beceuse unlike
the civil and political liberties which are directly related to per-
sonal freedom, they are concerned in an altogether broader way with
freedom from fear, freedom from want and fuller opportunjty. They are
essentially programmatic rather then self-executory. The contents of
these rights remein to be determined by law and legislaetions, collec~
tive agreements, aerbitral awards, the common practice of the industry,
the terms of employment of the persan concerned or the benefits
offered by the social security scheme of which he is & member,

It is not surprising to note that the Constitution of Zambia has
not made any specific provision regarding the right to worke The
reason is quite obvious. It requires a more dynamic and flourishing
economy to establish comprehensive and adaptable measures to secure
full employment for the people. Zambia having encountered many
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econoxic recesses during the past years cannot guarantee employnent
to everyone seeking work.

However, the Govexrnment has not left the workers community to
siruggle for their own survival, Since 1929, when the tmployment of
Nativee Ordinance was first enacted to regulate conditions of employ-
went for the indigenous people, Government intervention,in industriel
relctions has been on the increase; and, today there is hardly an area
in the employment field which is not open to Government intervention,
For many reasons such a move is necessary because there are large
scotions of industry which left to theuselves, cannot remedy the
hardships of the workers. dpert from humanitarian sympathies, the
State has a direct interest in Securing standards of living and other
oonditions necessary for a healthy population and one with good
standard of education and indusirial efficiency. This is the most
important right of workers.

The introduction of legislation establishing the right of workers
%o organises This is in conformity with Article 23(4) of the Universal
Declaration of Euman Rights which statess

‘Everyone has the right to form end Join trade unions for the

rrotection of his interest!
This right hos been distinotly spelt out in ixriicle 23(1) of the
Constitution of Zembias
'Lxcept with his own consent, no person shall be hindered in the
enjoyment of his freedom of essembly end association, that is to
BaY, his right to asseumble freely and associate with other
perscns and in partioular, to form or belong to trade wnions

or other associations for the protection of his interests,!
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The importance of trade unions in industries was formalised when
the Industriel Lelations Act 1971, Cap 641 was enacted. Many measures
were taken which have been incorporated in the Act and have become
statutory requirements. J¥or exgmple, section 111 of the Act requires
that every employer employing twenty five or more eligible exzployees
must conclude a hecognition Agreement with the trade union repreren-
ting the interests of the exployees, Section 79 makes it compuleory
for a Joint Council to be formed in an industry where both a trade
union and sn employers' assooiation exist.

(1) lebowr Welfare in Industry

The working in an indusiry was not attraotive and oonducive to
workexs before indusirial revolution. Professor Seidman points the
grin pioture as;

'.eshours of work were {ron dawn to dusk; few safety precautions

existed; there was no job security or protection ageinst injuries;
iliness und old age; children started work as early as the age

of four; and no established avenues of pplitioal appeal existed.
The situation was one of government by the few, sharp cless
distinctions, unfettered property rights, subsistence living
standards for the masses, and exploitation of a large growing
proletariat,? 148

It 15 not mere exaggeration to emphasize sgain Zambig's commit-
ment towards removal of any dehumanising factors in industry and
introduce through legal enactments, environments more conducive to
the betterment of working and sociel conditions of the people. Zambia

became the one hundred and eleventh member of the International Labour
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Organisation in 1964 when it achieved its independénoe and has since
ratified many conveniions relating to labour welfisre in industry. All
the ratified conventions dealing with Workmen's Compensation are
epplied through the Workmen's Coumpensation Lct. Those relating to the
determination of minimum rates of pay and conditions of employment in
industry end agrioulture, are applied through the Employment Acte The
Conventions relating to forced labour are applied through the Conati-
tution of the kepublic as well as the Penal Code. Those relating to
winimn sge, contracts snd certain conditions of employment, socisl
policy and medical examination of young persons are applied through
the Employment Act, the Dmployment of Women, Young Persons and Chil-
dren's Act, the Pneumoconiosis ici, ithe redical Examination of Young
Persons (Underground Work) Act, the Mines and Minerals Aot and the
Constitution of Zambla.

By ratifying the conventions, Zaabis has not cnly demonstrated
its faith in the work of the International Labour Organisation, it
has glso raised in en impressive way the working and living standaxrds
of the working class throughout the countrys The State has also adopted
many stetutory measures to ensure minimum welfare needs of the labour
clesss The Factories Act 1967, Cap 514 makes it incumbent on the
employers to provide welfare amenities to the workers so that they
work under healthier snd more conducive environment. It is, therefore,
one of the directive principles of the State policy to include these
velfare provisions in various legislative enactments in order to be
in conformity with Article 23 of the Universal Declaration of Human

kights, thus, ensuring the right to just and favourable conditions of



work to the workers., Parte V, VI, VII, VIII, IX and X of the Faotories
Lot deal more specifically with safety, health end welfare of the
employeess These provisions impose & duty ifor the proteotion of the
workerse In the event of injury caused by breoch of these duties

the employee i1s entitled for damsges.‘”

(41) Industrie) Participatory Democracy
The concept of Industrial Participatory Democrscy is related to

the workers! rights of participation in the establishment and func-
tionings of the institutions which are capable of taking decisions
that bind them. It meens that the workers have the right to share
into the decisions which govern matters concerning their life., Through
the Industrial Relations Act, the State has endeavoured to promote
workers® participation in industry. In understanding the substantive
nature of the right to participate, it is necessary to know the nature
and degree of participation which the Act offers to the workers.
Part VII of the Act, Section 69 states that:
'The principal objectives of every council shall be to promote
and maintein the effective participation of workers in the
affairs of the undertaking for which such council is established
and to seoure the mutusl cooperation of workers, management
of the undertaking and the trade union in the interests of
industriel peace, improved working conditions, greater effi-
clency and productivity.!
In general terms these objectives suggest participative mansgement.
The other sectione of the Act are indicative cf other forms of



perticipetion nemely ‘Joint Consultation' and 'Joint Mausgement!,
through elected representatives. The elements of 'Joint Management®
are reflected in Section 72, wherein it is stated thats

',..2 decision by management on & matter of policy in the field

of personnel management and ;ndustrial relations shall be of no
effect unless it is approved by the Council established in such
undertakingese®s

This inplies that decisions in these areas can only be taken
Jointly by management and workers! representatives on the Councile
Section TO introduces elements of *Joint Consultation' whereby the
works Council is entitled to be comsulted wupon and to participate
fully and ef{ectively in all the schomes and programmes relating to
the health and welfare of the workers in the undertaking. At all
stages, the co-operatiam o;' the workers snd their views are fully
taken into account before axy policy is implemented.

Workerst participation does not only give them the right to decide
their own affairs, it also gives them & sense of freedon whicﬁ. a8
described in Article 22 of the Universal Declaration of Human Eights,
48 indispensable for their dignity and free development of their
personalitye Prior to the enactment of the Industrial Relations Act,
the nature snd degree of participation was to be found in a restrio-
ted form of ocollective bergaining. According to this oconcept, it was
the employer's rightful duty to detexmine all the terus and condi~-
tions of employments The role of the worker was merely to bargain,

vith the aid of a trade union, for employer's consent to terms and
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conéitionc wore favourable to the worker. Today, workers end employ-
ers are equzl partners in businees and are participating in manage-
riel decisions. It can be seen, therefore, the worker's right to
narticipate and influence decimions at mansgement level is well
defined and guaranteeds By making statutory provieions for trade
unions, Jjoint councils and work co;mcila, the Industricl Relations
ALct has established sound infrasiructuree for ensuring that the right
to participatory democracy in industry is available to ell workers
equally, What remains ie to meke &ll workers sppreciate the exient
of these righte and to educate the workers in the use ani application
of these rights.

- -+ (444) Vorkers' Education
With the increasing tempo of industrialisation, it is important

that educationsl institutiqna should organise workers'! education pro-
gramme with the aim to make workers more responsive to the problems
of menagement as well s&s the unions, and to develop in them the capa~
olty to axrive at correct judgments so that they may effectively
defend their rights. In fact, extensive ground hes been covered in
this field by the trade unions and other educational institutions.

After independence all the national unions combinec to form a
new central oxganisation - the Zambie Congress of Trade Uniomns (ZCTU)
and in 1966 it established a Department of Workers! Lducation within
its headquorters. Since that time the ZCTU and other unions with
their own VWorkers'! Education Sections, have developed increasingly
comprehensive workers! education programmes for all levels of trade
unioniets.
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Other organisavions also began to teke an interest in workers!
education and started to run their own prograrmes. These included the
lindolo boumenicel Foundation, the rkxtre Murael Studies at the Univer-
slty of Zambila, and the Premident Citizenship College which began its
course in 1972 In addition to th:ese. the Zawbian Government through
the Ministry of Lebour and Social Services and the Zambie Federation
of fmployers began to teke an increasing interest in workers' educa-
tion as a result of their concern for industrial peace and an orderly
systen of industrisl relations. Horeover, this systematic scheue
of workers! education will produce a useful generation of disciplined
workers,

(iv) Right o Sogigl Services
The aim of providing social services to the commmiiy is to make

the day to day work and leisure of the inhabitants as easy as possi-
bles These services such as the provision of medical help and treat-
nent, an adequate standard of living during unemployment and 0ld age
pensions are wost necessary for maintaining social justice and provide
for better uplifiment of the people.

General bfelfm
L
Article 25 (1) of the Universal DLeclaration of Buman Rights pro-
vides for the right to social services in the following terus:
'Everyone has the right to a standard of living adequate for the
health end well-being of himsclf and of his femily, including
food, clothing, housing and medical care and necessary social
services, and the right to security in the event of unemployment,

eickness, disability, widowhood, 0ld age or other leck of
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livelihood in circumstances beyond his control.!

Zambia thoroughly influenced by the high ideals of the leclara~
tion and the national philosophy of bumanism, has comnitted itself
to provide a certain minimum standard of decency in terms of provie
sion of food, shelter and other social amenities, Within this scope
Zanmbia is providing free medical and hospital services, 0ld age and
disability benefits snd benefits for the umemployed. This is evident
a8 more and more programmes and schemes are being designed to do away
with practices that perpetuated loéial olass inequality. There are
now inoreasing chances for an ordinary person to have access to {ree
medical facilities and satisfying jobs all of which contribute
directly or indirectly to rights which are 'indispensable for his
dignity and the free development of his personality.!

There is no comprehensive social security scheme in Zaubie to
cater adequately for all oategories of disaaventaged persons. Lowever,
there have been already organised efforts to deal to some extent, with
hunan deprivation by introducing a few social security schemes.

These are:

(a) Government's Pension Scheme catering for civil servantis.

(b) Zambie National Provident Fund which takes care of most

categories of workers including domestic servants.

(e) Workmen's Coupensation Fund which caters for workers

disabled in the course of their work.

(@) Pnounoconiosis Compensation Scheme which caters for some

category of workers in the mining industry.
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(e) Superannuation Scheme which catere for workers in the Local
Authorities,

(f) University of Zambia Superannuation Schewe

It is not enocouraging to note that these schomes leave out a large
nunber of people such as the unemployed, self-employed end those who
cannot support themselves because of sone handicap or other factors.
But in the absence of a comprehensive national security scheme, the
State operates a non-statutory but humane public essistance scheme
which is administered for the relief of destitutions. This interme-
diate measure is called Public Asgistance Programme which is edminis-
tered by the Department of Social bf?ltare. The programme is not
" covered by en Act of Parliament but the Parliament hes made annual
finanoial provisions for the ensuing expenses. The programme allows
sufficient smount of flexibility to onsble the Department to use ways
and means, which, while providing materisl assistance, should also
help recipients of such asaistance to become self-reliant. Thus,
" wheelchairs and other orthopasdic sppliences are issued to handicapped
persons to improve their mobility. The programme which is essentially
intended to tide recipients of assistence over their difficult period,
encompasses the provision of material relief of destitution in the
form of rations, clothing, bedding accommodation, rent payments,
electricity bills, rates, school requiremente end fuel. In addition,
cash grants, tools and equipments are sometimes given to clients in
order to enable them to establish small business enterprises.

In 1977, nineteen persons received small cash grante to enable
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thenm to run small enterprises vegetsbles and food kiosks, while others
were, issued with sewing machines to enable setting up swall dress-
making end tailoring businesses. In ell, the following tools, equip-
ments and eppliennes were isgued to handicapped and deetitute persons gs
& woy of putting them on the road to self reliance: seventeen wheel=-
cheirs, Eeven sewing machines, four hoes, two iishing nets, two issues
of fertiliser, two sets of carpentry toole, onec set of leather work

toola, 120

B. Homes for the lged

Llthough the Department of Sociel Welfare discourages institu-
tional care of zged persons in preference to femily end community care
which i8 in line with the Perty and Government policy, however, in
practice it has been realised that dus to factors such es urbanisation,
childlessnese and certsin éultural taboos connected with sgeing, there
is always some aged persons for whom the only mode of care is in an
institution, It ie out of this realisation that the Department is
continuing to meintein three Bomee for the Aged.151 These aret

Maramba House (Livingstone)

Chibolya Eouse (Mufulire)

Mitenda Eouse (Ndola)

But one of the problems faced by the aged persons living in these ins-
titutions, ies the feeling of loneliness, isolation and boredom. It is
encouraging to see the local communities expressing keen interest in
vhe effairs of the Eomes for the Aged end there is an attempt to revive
the old interests such as gardening, crocheting, knitting, wmat making

and story telling so as to occupy the aged persons.



Co Family end Child welfare

The Department of Sociel Welfare has egein teken up the respon-
sibilities to provide essential services geared towerds femily
happiness. One of the aiug of the Departuent has been to strengthen
the family wnit and eseist other supporting institutions in an effort
to resolve problews of faully Lreskdowns, parents child conflicts,

child neglect, delinquency and other social evils.

D. Committal end Adoption of Juveniles

In the cause of humanisn end prowoting huwan welfare, the Depart-
ment of Social Welfare is also coumitted to render sowe statutory
services as provided in the Juveniles ict, Cep 217 (Cozmittel Orders)
and Adoptioms ot, Cap 218 (Adoption Orders)e

In carrying out these responsibilities, the lirector of Social
Welfere assisted by the Juveniles Inspectors identify the children at
risk, invesiigate for comittel to care or adoption of children.

They provide a valuable service by working closely with families and
comunities in order to ensure thet as muck as possille children in
need of care'are catered for within the fauily end commumity set up
and institutional care is spplied only as a last resort znd for a
short duration as possible.

Tae Depertiuent provides counselling services to children with
disruptive behaviours such as conflict with perents, maladjustwent to
school environment, trusncy and vandelisz so as to help promotion of
en orderly society. The delinquents are given opportunities to over-

come their behaviourel problews.
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Inseckwe Probation Hostel cares for and rehabilitates probationers
comcitted there Ly the Courts in accordance with the provisions of
section 11(2) of the Probation of Offenders Act (Cap 142) which pro-
vides for a residential probation for a period not exceeding twelve
wonths.

The Chilenge Remand House 1n‘Lusaka has been a transit institu-
tion for juveniles ordered to epproved schools by the Court. They have
to wait there until the orders have been confirmed by the High Court
after which they proceed to Nakambale Approved School in Mezabuka.

The boys are engaged in gardening and other recreational ectivities and
the community is encouraged to integrate the boys in the local commu~
nity so that they do not feel themselves as social outcastse. .

The Nekambala Approved Schoo} in Mazabuks offers residential
correctional and rehabilitation services to delinquent juveniles coumit-
ted there by various Juwaﬁile Courts throughout the country. In order
+0 ensure that juveniles of school going age continue their education,
the Approved School runs classes for Grade IV - VI. Those needing
Grade VII and secondary education are admitted in ordinery looal
schoolse This arrangement is mutually beneficial to the boys and the
conmunity a8 it faciiitaxea integration for the former while allowving
the latter to participate in the rehabilitation process.

In addition to academic education, trede instructions are offered
in woodwork, metal work and bricklaying, as wvell a8 farming. Trades
Training forms an important component in the correctional and reha~
bilitation process since it provides useful skills that can be utilised

after release from the {nstitution. The delinquents are also made to



participate in recreational activities such as boxing and soocer.

This has tremendously helped the training and rehabilitation progremme.
An aftercare service is providea 10 ex-inmsies of both Nakambala

Approved School and Katombona Heformatory School, who are released

from the two institutions so that‘ they spend part of their detention

period in the open commumity. The discharged youths continue to

receive professional guidance and help to readjust themselves to their

families and to the society's demands,

Ee Children's liomes

Due to family tragedies such as sudden death of a mother during
or immediately after child birth or due to death of both parents, --
children become orphans. These children are looked after by the Home
that have been established in various places. These ares

Kasisi Mission (I;unka)

Ste. Martin's Home (Kitwe)

Falconer Eome (Kaboupo)

Hillwood Farm (Mwinilunga)

These homes do not necessarily have only orphans but also such other
children whose parente msy have been hospitalised for chronic illnese
or are otherwise considered incapable of exercising their parental
responsibilitiess This is & laudable step taken by the Government to
realise the ideals incorporated in Article 25 (2) which is '...Ald
children, whether born in or out of wedlock, shall enjoy the same
social protection.' Such & care is needed so0 as to remove the social

stigma that orphaned children are outcasts of society which in the
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long-run msy prevent such children from normal adjustment in the open
environment or discharge from such institution.

Fo 18 Add

In clear recognition of Human Kights and dignity in soclety, it
i8 expressly provided in Article II (i) of the Universallleclsration
of Euman Highte that:

‘Everyone charged with a penal offence has the right to be pre-

gumed innocent until proved guilty acoording to law in a public

trial at which he has had all the gumrsntees necessary for his

defence, !
It hes become incumbent on every State, being a mewber of the United
Na.ti.omh, to uphold this prinoiplc‘ and to take necessary steps in its
effective implementation. Zembie has made vigorous attempis, inspite
of its crippling econamy io provide to anyone charged with an offence,
civil or criminal, with all assistance possible necessary for his
defence, As a right befitiing human dignity, he is presumed innocent
end he has all the right to seek legal advice and employ legal coun-
sel to represent his cese. I1f he belongs to a lover income bracket,
4.6, if he earns K300,00 per ennum, he is entitled to legal Ald
Scheme, As the majority of workers in Zambia earn less than this
figure, most of them fall within the category.

Vhen introducing the Legal Aid Bill in the Xetional Assembly,
the Vice President, Honourable Kamanga said:

'This (B41l) is designed to put the common men on & footing of

equality, as far as possible with his more fortunate and
affluent brother in 21l matters relating to access to and

representation before the court of Justice.'152
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The echeue provides legal eid to eny person who is a resident in
Zauble or eny Zambien citizen who is without meane or of moderate
negnse. The scheme, therefors, recognises everyone 'as a person before
the law and' all are equal before the lew and ere entitled without
any discrimination to equal protection of the 1aw.'154

To look after the effective implementation of the legel Add
Scheme, the Government has created e Department of Legal £id whioh is
headed by a Iirectors It is trying to provide assistance to indivi-
duals in meeting their obligations. Thus by providing equal opportu-
nities of representation in a court of law, the Depertment has made
& substential contribution in establishing sn egalitarian egociety where
there is no *distinction of any kind, 197 g is one of the essential
features of a humanist society vh;oh being men centred, demands equal-
ity and protection of inherent rights of man,

G Problems and Sa_tbacks

It is seen from the foregoing discussions that Zambia is trying
whatever posaible to realise the lofty ideals of a democratic welfare
state. However, it is aleo significant to note that Zambis has had
meny pressing economic problems which have made realisation of the
socizl rights erduous end difficult. The Government's capacity to
achieve its desired social objectives is, therefore, restricted by lack
of domestio cépital, trained, educated and experienced manpower end
foreign exchange. Meny of the departments ere under-utilised because
of staff shortage, lack of adequate office and housing accommodation,
inadequate funds, lack of official trensport end closure of credit
facilities to the departments by suppliers of gooas and services.
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The Depertment of Sociel Welfare haed to close the Amputees Hostel
in Luseka which had been catering for emputees awaiting fitting arti-
ficiel limbs at the Universélty Teaching Hospital, and the Mongu Home
for the Ageds Lue to the restrictiod’staff establishment, stations
such as Choma, Chinsali, lbale, Kasempe, snd Senanga continued to run
es one man stations, & gituation which elso in various ways prevented
the Department from transferring officers according to administre~
tive need3.15 6

The legal Ald Department has also to survive through very many
constraints and limitations. Because of lack of sufficient funds only
fev Distriot Secretaries can process legal aid epplications in their
districts. Most of the epplicents in civil metters suffer undue delay
in the completion of their cases, The Department is experiencing an o
exodus of quslified Zambianfpenénnel thus causing rejection of many
cases. Lack of living acocommodation has been a major reason for such
resignations. FProper administration is suffering greatly because of
lack of transport. It is impossible for oounsels to tour Kalono,
Chome and Namwala because the Livingstone office has no transporte.
"mus the Department is quite helpless unless roadworthy vehicles ere

allocated.

L. The Right to Lffective kemedy end Fair Eearing

within the Perspective of Insuring Administre~

tive Justice

48 a welfare State, Zembie h2s always sought to improve the
pliysical, morael end eccnomic welfere of its citizens. Increese in

the Stete funotions has, therefore, inevitably resulted in :.:vesiing
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large discretionary powers in the administrator. This has subsequent-
1y given rise to continuous tendencies of impinging on the individual,
and in the process, affecting the rights and liberties of the indivi-
dual,

In such circumstances the Comstitution of Zambie provides for
renedies for contravention of the fundampental rights, In conforuity
vith the right to effective remedy’”! and fair end public hearing'>®
@8 laid down in the Universal Leclaration of Human kights, Article 29
of the Constitution has made provision for the high Court to review
administrative and judicial actions where if satisfied on an applica~
tion that the rights or freedom of the applicant as set out in Articles
15 to 27 of the Constitution has been contravemed.

Grievances are mainly channelled through the courts in the
following circumstances:

(1) when the powers that have been vested in a particuler
adninistrative authority are ultra vires the Constitution;
(11) mandatory procedures for the exercise of a discretionary
power has not been followed;

(441) the discretionary powers have been exercised in bad faith;

(4v) relevent considerations have been disregarded and irre-
levant consideratione have been taken into account in the
exerciag of this power;

(v) the rule of natural justice have not been observed,

Whenever there has.been an infringement of human rights and

liberties occesioned by excessive use of administrative powers, the
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High Court, in its original jurisdiction, has determined applications
made by the individuals or determined questions referred to it by a
lower courts The High Court does thie by determining whether the
purported exeroise of power is suthorised by the Constitution or by
any statute. If it is not, it is therefore, ultra vires and void.

At Common Lew, the ultra vires principle is well recognised and
primarily makes any act which purports to step outside the powers
oconferred by the statute, ultra vires and voids In the Zambian
Constitution, Article 29 provides:

'Subject to the provisions of Clause (h), if any person alleges

that any of the provisions of Articles 13 to 27 inclugive, has

_been, is being or is likely to be iniringed in relation to him

ecssothat person may apply to the High Court for redress.’

The question that immediately arises here is whether this article
&lves the court power to ﬁtr:l.ke down powers imposeé& by statute as
being ultra vires the Constitution. The Court of Appeal in Harry
Mombuls v The sttorney Gemeral, '?? for example has indicated that it

has such powers although this was not the issue for discussion in the
cases It was, particularly, argued first that the appointment by the
President of & Commission of Inquiry under Section 2 of the Inquiries
Act, Cap 181 was ultra vires and void because the mstters to be
inquired into could not be 'for the public interest! within the mean—
ing of the Section.
It was argued for the appellant that the setting up of the com-

mission could not be for the 'pudblic welfare', The Court pointed out
that the words 'in the opinion of the President! contained in the



Inquiries 2ct, made the matter of public welfare one of the subjective
deciesion of the President. The Court went further to state the law
ns regards this kind of discretion and saids
*It has never been doubted that a decision made under power
expressed in such terms cannot be challenged unless it can be
shown that the person wstgd with the power acted in bad faith
or from improper motives or on extraneous considerations or
under & view of the facts or the law which could not reasonably
be entertained. For this ground of appeal to succeed, therefore,
it must be shown that to regard the inquiry as being for the
public welfare was a view of the law which could not be reason-
ably entertained.! o
It was decided that what was for the public welfare was purely & ques-
tion of the Preaident'a- cubjootﬁo determination and it was, therefore,
not right for the court to probe into what was for public welfare and
what was not for public welfare. Indeed such an exercise sets a pre-
cedent for a situation when the Court will conclude that a particular
camission set by the 'President was not for the public welfare. 5Such
ean outcome will inevitably lead to a clash between the executive and
the judiciary - something that should be avoided at all costis.
Judicial remedies are again available to an individual if in the
exercise of adjudicative discretion, or what is generally called the
quesi-judicial functions of the sdministrative bodies and tribunals,
certain established rules of natural justice are not observeds Lord
Haldane, LeC., has defined the rules of natural justice in the
following ways
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tyvhen the duty of deciding an appeal is imposed, those whose
duty it is to decids it must act judicially. They must deal
with the question referred to them without bies, and they must
cive to each of the parties the opportunity of adequately pre-
senting the case made. Thg decision must becowe to the spirit
end with the sense of responsibility of a tribunal whose duty
is to mete out Juatioe.'%o
So where there is'a. breach of the rules of natural justice, the High
Court is empowered t0 make orders, issue writs or give any directions
ns it may consider appropriate. 161 For instance the High Court may
issue the prerogative order of mandamus which is an order to any person
or body, coumending it to carry out its public duty. Or, the High
Court may issue the order of certiorari to an inferior court in order
to have the record of its proceedings reviewed. The High Court in
its jurisdiction may qua$h these ‘prooeedi.nei if they are found to be
ageinst the established procedures of natural justice.
It vas found from several Jjudicial decisions that the High Court
in Zembie has the residual power to check upon the adminigtrative
officials in their exercise of discretionary powerse In the case of

162 the applicant was & teacher

Chilufye Kengombe v Attorney General,
in the Teaching Service and was dismissed pursuant to a direction of
the President, purporting to act under Section 1154 (10) of the
Constitution. The brief facts of the case wereithat, the Permanent
Secretary in the Ministry of Edwcation had written to the Teaching
Service Commission that the applicant be dismissed. The Teaching

Service Commission seplied that they had found no justifiable cause



for diemissal and directed thet the applicant be restored to his
substantive rank and be transferred to a Boys' Secondary School or to
the Ministry Headquarters. The Acting Permanent Secretary, Lducation,
wrote to the Teaching Service Commission asking them to reconsider
their deciefon and they replied that they could still find no Justi-
fiable cause for dismissing him and recoumending that since he was no
longer acceptable in the Ministry of Education, the applicant be
transferred to another Ministry. At this stage, the Secretary General
to the Government wrote to the President recommending the dismissal of
the applicant and set aside the decision of the Teaching Service
Commission, whereupon, the President wrote direoting the dismiesal of
the applicant., It was held, however, that the President could only
take decision in a matter which is still pending the decision or still
under the consideration of the Teaching Service Commission and now
what the case had alrea.dy been dealt with by the Teaching Service
Commission, the President could no longer deal with the case. The
dismissal was, therefore, declared a nullity and of no effect.

In yet another case, Cosmas & Chendaeka v i a Municipal
Council, 165 the applicant applied for a relief in the form of an
order for mandamus and an order of certiorari sgainst the Luanshya
Mundéipal Council for their refusal to grant him a stall at the
Mikarafwe Mmnicipal Market. The applicant statec_l that he had not been
given an opportunity to give evidence before the Council or answer any
objections to the application. In fact, one councillor hed told him
outside the Council Chamber that he would not get a stall because he
was & Jehova's witness and that he did not vote in the Council
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elections. Counsel for the applicant ergued thet the Council did
not act in accordance with the rules of naturel jJustice and asked the
Court to quash the decision and order the Council to hear the &ppli-~
cation in accordance with the law,

The Court accepted the application for wandamus because the
remedy of appeal to the Minister was not convenient, beneficial or
effective as by way of appeal to the High Court. It was held that,
the decision to refuse to grant a licence to the applicant was taken
outside the provisions contained in the Trade Lioensing Act Section
15(1), the spplicant should have been given an opportunity to answer
the objeotions to his application. 4And the Municipal Council was
ordered to go and determine forthwith the application by the applicant
for s stall licence according to the terms stipulated in Section 1(1)
of the Trade lLicensing Act.

Further to this in Chilufya v City Council of Kitwe, 4 the
applicant, & market stallholder was en ANC candidate in September
1966 Kitwe Municipal eleotion. During the election campaign hie
stall was badly damaged by a group of women. Shortly afterwards his
1lcence rmnewal application wae refused by the Counsil because he had
become 80 unpopular in the market that his presence was & source of
unrest. Chilufys appealed and the Court decided that a Council which
terminates a trader's licence to oocupy a market stall by a resolution
influenced by political considerations is acting unreasonably, ,
unfairly, and contrary to the principles of natural justioce end
therefore, ultra vires.

The three cases quoted in the preceding paraegraphs illustrate the
point that courts essentially act as a watchdog and provides a proper



safeguard for the interests of the people against any abuse of sutho-
rity. In other words, the courts have a general power to determine
the existence and extent of executive or prerogative powers. They
&l80 have to see whether a discreticnary power has.been abused or
misused and whether the judicial or quasi-judicial powers have been
exercised in observance of the principles of natural justice.

In order to provide a further safeguard to ensure that fundamen-
tal human rights sre not infringed, different institutional safeguargs
have been establisheds The Government has provided various remedies
by lawe Some of them have been provided by the Constitution, some by
statute, some by common law and equity and some by the extra~judicial
renedy of self-help.

Before making a statutory instrusent, 1t has to wadergo $hrough
the scrutinising committee as provided by the Parliamentary Standard
Orders. Again, in order to be of some statutory force, the delegated
legislation suthorising the power to make statutory instruments must
be intra vires.'®> Otherwise, 1t may be challenged in the couwrt s
being ultra vires the enabling Act. Thus, although according to Section
16 of the State proceedings Act, Cap 92, the Court is prohibited to
make an order of injunction or specific performance against the
Government, the Court is allowed to make decleration orders. besides
this, wnder the provision made in Article 28 of the Constitution, where
& statutory {fmtrument is in violation of any provisions of the Cons-
titution, the President, after receiving a report from a tribunal
appointed by the Chief Justice, will declare such statutory instrument
void from the date it was made.



reassurance in Government dealings,

The exaot reasom, therefore, for the Zambiasn Govermment to esta-
blish such an institution appeers very plausible from the fact that
good administration should not only depend on the provision of ade-
quate safeguard egainst abuse of power by the executive, but aleo on
the existonce of effioient Government capable of maintaining law and
order and of emsuring adequate and equitable socizl and economic
conditions of life for the society.




CHLPTER V TiL URIVEESAL DECLARATION OF
HUMAN KIGHTS AND ITS IMPACT

ON THE CULTUKAL EIGHTS IN
LEMBLA

The Universal Declaration of Buman Rights recognises cultural
rights ounly after recognising eoonomic righte anc social rights. It
48 necessary to deal with those humen rights whick protect man ageinst
the arbitrariness and injustioce of society and governuent. However,
in societies where the fundamental rights against sarbitrariness have
began to be protected, men have, &5 & result of the growing industri-
alisation and mechanisation of the world and the increase of their
leisure time, began justly to demand the effective guarantee for all
the right to participate in the cuitural life of the commmity.

The conoept of cultural rights sppear in Article 22 of the
Declaration, which states thats

‘Lveryone, as & member of 800iety,essis entitled to realisation,

through nationsl efforts and international co-operation and in
scoordance with the organisation and rescurces of each State,
ofesecultural rights indispensavle for his dignity and the free
development of his personality.'
Though cultural right has been placed at the end of other rights, its
importance cannot be minimiseds To use the words of the Declaration,
it is esscntial for 'the full development of human persomalitye’

Due to limited space and vastness of the topic, it is intended
to approach culturael rights under two separate hesdings, namely the
right to education and the freedom of religion.
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() Right ¢S Educetion

Article 26 of the Declaratiom requires governments to give every
individuzl the opportunity to acquire knowledge and to provide the
necessery facilities. Education must, moreover, be free. It states
that 'Education shall be free, at least in the elementary and funda-
mental stages, Llementery eduscation shall be campulsory,!

Quite contrary to these principles the school were operated in
Zembiae before independence, the then Northern Rhodesia. In contrast
to the restricted, inadequately financed system of educetion for
Africans in Northern Ehodesia, European education was more effdciently
organised and more adequately provided with funds during the colonial
governnent's control of the texrritory, Mr, Mwanakatwe writes:

'Rigid separation of races in education was enforceds There
were peparate schools for Africans, separate schools 'for Asians
and Coloureds and segregated school for kuropesns. All these
schools formed watertight coupartments of education."67

On independence Zembia launched a series of reforms in the educa~
tional system that would meet the demand of the peoples The major aim
of education in the educational reform document has been the creation
of a humanist socialist society which would allow fuller participation
and equal access to education by every citizen, It has been Randatory,
therefore, on the Government, es a commitment to the ideals of social
Justice for and in all fields of buman activity, to give every citizen
equal education opportunity regardless of sex or other social conside-
‘retions,

The Ministry of Education has been €iven the responsibility for
all formal education such as primary and secandery education, education
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for the handicapped, adult education, technicel education and voca-
tional training, teacher training end univereity education. The
Ministry is elso responsible for all supplementary education in gene-
ral, through the Zambia library Services and the Educational Broad-
casting and Television Servioes,

Parents also being conscious of their duties towards children's
education are quite willing to co-operate with the Government in
implementing the policy of compulsory elementary education. Statistics
8how & oansiderable increase in the enrclment and number of classes.
In 1976 eight new secondary schools were ompleted under the World
Bank Educational Project. This allowed the country to achieve its

- enrolmsnt target established for the Second Kational Development Plan.

'At form I level, 549 classes with an enrolment of 21,709 students
was achieved in 1976, 252 classes enrolling 8,645 ﬁtudants
were achieved at f§m IV levels, The SeNeDeP. had projected a
total of 2,053 secondary school classes by 1976 with & total
enro]ment‘of 14,500 students.s The actual figures by 1976 were
2,032 secondary schools and classes enrolling 77,337 students.'168
TiYs shows & sustained effort made by the Government to provide
more end better facilities for the schooling of the ohildren, But
the real weakness of the education system in Lambia i8 not at the
lower primary school level but sbove. The educational pyramid allows
more grade VII deop outs than providing continuity in education. No
significant advance towards universal secondary education has been
made till now. 4s pointed out by ¥re Mvanakatwes
‘iiven in the foreseeable future, there cannot be realistic
optimism that the situation will arise when every child who



coupletes primary course will easily find & place in form I.'169
At present very little cen be done to alleviate the situation as it
will be rather too sirenuous on the Zambian economy to achieve com-
pulsory secondary education,

The problem hes, bowever, not escaped the attention of the poli-
tical leaders who are quite mwere of the potential source of social
troubles They know that the primary school leavers are mnigrating to
towns for seeking employment and they are straining housing and water
supply facilities, burdening 1ll paid relatives, and turning to deline
quency. S5till, very little can be achieved as any scheme to expand
Tacilities for secondary schooling beyond present target would impose
& heavy burden on the financial resources of the nation.

Though this problez has been left mostly wnettended, the
Government has to some extent, tried to alleviate the position by
alloving private fee paying school to be openeds’’® It means, egain,
that only parents who can afford will send their children to school
and if the fees are high, the central policy of mass education will
be frustrated,

To give the primaxry school leavers a further scope of ocontinuing
their studies, the 31n1ntry has devised schemes in te form of Adult
Education. Its activitiea ere ozrried out under the following pro-
gramuess

(1) Evening classes

(44) Classes in Adult Education Centres
(111) swpervised Study Groups

(iv) Classes in prisons

(v) Correspondence courses

(vi) Courses for owners of small businesses
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411 these prograumes, though fee paying, aim at objeotives ranging
from preparing students frow acedemic point of view to technicel end
vocationadl’ traininge It has proved to be highly beneficiel to the
student as they are abile to improve their standard of education and
be more productive to society. lore important is that they feel thet
they have not lost their opportunities to be on the school bench
agein to increamse their knowledge.

Under the Departuent of Technical Lducation and Vocational
Training students are registered for the following prograrmess
Seoretarial, Paramedicel, Applied Arts, Teacher Training, Business
Studies, Civil Aviation, Industriel/Engineering, Technician/Pechnolo-
&ist, Crafts/Trades snd Hotel Management. It is not surprising that
§ixrls have sccepted the chellenge of the demands of modern society
and they have registered Melwa for technical courses which were
at cne time more ept for'men, The following table shows the increa~
sing trend in girls'! enrolment to various courses.
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FEIOD  DeleBvel. Pl e A5 4 LanGaNTs
OUTPUT AGE OF COL. 2
1975 19274 242 1e132 18
1976 1,678 290 1,368 17
1977 1,628 348 1,280 21
1978 1,645 369 1,276 22
1979 14992 571 19415 29

SOURCEs DsTeE.VeT. Educational Statisticzl Reports, 1975, 1976, 1977
1978, 1979

The snalyeis of the enrolment trends show a major disparity as girls
are mostly under-represented. Prima facie, this would be negating the
high ideals of non-discrimination of sex, as expounded in the Decleva-
tion. But 2 logical explanation can be given that girls in Zambia
are nevw ocozers t0 education in general and technicel education as they
vere traditionally the custodians of the kitchen industry. Now, with
proper motivation end the demands of the social and economic condi-
tions, it is imperative that girls's participation in education have
to be increased. There is no doubt that the Government is making all
efforts to meot this social obligation.

The University of sambia is engaged in training and produo-
tion of high skilled manpower in Zambiae In furtherance to its



educational policies, the Government offers free edusaiion at the
University level except for those who ere elready employed and foreign
students. Although providing frec educationzl facilities has proved
to be & very costly measure, the Government has not failed in its
sincere commitment to educating the mass.

The linistry of Education has extended its services and is pro-
viding increased facilities to develop education Zor blind, physically
handicapped, deaf and partially hearing and the mentally handicapped
childrens The programmé has had many set backs because there are
dnsufficient and inadequately trained staff for teaching the mentally
bandicapped. There is also lack of teaching facilities. Schools
for the deaf, blind snd physically handicapped are inadsquately
caterad for as there are many untrained teachers on their staf£.171

The Zambia Library Service has been very instrumental in pro-
moting literacy in Zambise Among its various functicns, it has to
establish and run & public library network throughout the country.
Yore specially, it is to provide free public library facilities at
selected centres in the rural areass On the other hand, the Educas
tional Broadcasting Services offers programmes of learning through the
media of radio, television, films and magnetic tapes. The programmes

produced are aimed at assisting both the learner and the teacher in
their respective fields of learning end teaching &s to help improve
the quality of education in the country. It is an effective medium
of providing supplementary instructions in key subjects for the
benefits of pupile and students in upper primary and secondary schools
a8 well as teachers! training colleges.
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Such enormous emphesie on the propegation of sound education 1s
well intended for a cherished aime. 48 pointed out in Article 26(2)
of the Dleclaration, it 1s 'directed to the full developuent of huwuan
personality and 1o the strengthening of respect for human rights and
fundamentel freedoms.! Lducation has & more iluportant and vital xrole
to plays. Lducation should produce & well balanced personalitye The
idez here 45 to train the individusl to become a good citizen. The
school, therefore, as one of the important social institutions should
offer an snvironment sand atwosphsre which will be conducive to each
child's developmente It is only & good imidvdidusl who can understand
the rights and duties of citizenship. 4irticle 26(z) is an important
provision as it stresses on the role of education in the maintenance
of peace and the promotion of understending among &ll nations, racial
or religious groups. This 48 a sound base to bulld & common future
for humanity. On the other hand, frou the point of view of nationgle
development, a large number of illiterate can pose a serious obstacle
to the governmentt!s desire to improve the living conditions for all
the citizens and promote rapid econcmic progress.

The programme of mass education has somshow been thwarted on many
oocasions Gue to lack of funds and &vailability of trained professional
staff, The works of most of the sections and departments had to be
slackened which is not & sign of resssurance and optimism, With &
growing population and an ever-inocreasing demand Zambie has to shoul-
der bigger projects for effective implementation of its educaticnal
programmes, Although the world bank has been of tremendous sssis-
tance in smoothing over many problems, still a lot has to be achieved
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in order to meet the expectations of the people and translate the right

to education into workable potiais.

(1) FEreedom of Religion
Religious freedom i a vital provision in every democratic cons-

titution and it has not been unduly recognised in the Artiocle 27 of
the Declaration which statess

tLveryone has the right freely to participate in the cultural

life of the commmity.!
This provision must be read along with the Article 21 of the Consti-
tution of Zambia which guarantees the freedom éIcconscience in the
form of ‘freedom of thought snd of religion, freedom to change his
religion or belief, and freedom, either alone or in commmity with
others, and both in public and in private, to manifest and propagate
his religion or belief in worship, teaching, practics and observance.!
This provision embraces two principles. It ensures thai the Government
be secular and it has to respeot an establishment of xeligion. The
other is addressed to the individual and to. the religious institu-
tions he createss Ry the terms mentioned here, the Govermment is to
meke no law prohibiting the free exercise of religion. The Constitu-
tion hes left every person free to worship God acoording to the
diétates of his conscience.

The Comstitution hes qualified this provision by another term
which restricts freedom of religion in the interest of defence, public

safety, public order, public morality or public hea.'bl:h.'172

-
THS case of Feliys Kachasu vy Attorney Genersl has stiracted judi-
ciel attention. The facts of the case were that the applicant had



been brought up in the religion of Jehovah's witnesc and she had been
taught that it is against God's law to worship idols or to sing
songs of praise or hyms to other than Jehoveh God himself, She and
her father end many other Jehovah's witnesses regerd the singing of
the liational Anthem as fhb singing of a Exm or preyer to someonc
other than Jehovah God Himself, »They also regard the saluting of
the Nationel Flag as worshipping en idole To them the singing of
the National inthem end the saluting of the Kational Flag are reli-
clous ceremonies or observﬁnces in vwhich they cannot actively take
part because these ceremonies are in conflict with their own reli-
glous views and beliefs,

Under Section 25 of the Lducation Act, the Applicant is entitlec
to be excused from participation and attendance at any religious cere=
mony or observences But cvoncerning the singing of Nationsl Anthem
end saluting the National Flag, Blecden CoJ. veferred to Sheldon v
Lanin and said thets

'The singing of the Kational Anthem s not e religious bﬁt a

patriotic ceremony intended to inspire devotion to and love
for a country. By religious references therein are incidentel
and expressive only of the feith. We brought out a fine
dichotony between worshipping an idol and observing official
cerenonies at school,!

lie seld:
'Those ceremonies are instituted on the directions of the State
and not of eny church or religicus organisation. They form
paxrt of the instruction which is to be provided in Govermment
schools in how to behave on formsl occasions at which the

National Anthem is played or sung or the Netionsl Flag flown.!
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Thus, althoughh the freecom of consclence is guaranteed to every
indivicual so that he may hold eny belief he likes, his actions in
pursuance of these beliefs mey be lisble to restrictions in the
interest of the commnity at large. In & progressive soclety the
need of public order, morality end health or social reforn heve a
constantly changing content end the sphere of lew will inevitably
tend to encroach on the hitherto preserves of religion, end with the
achievement of higher starndards of living and literacy there will
definitely be interference into the public consociences



CHAPTER VI EVALUATIONS AND

CONCLUSION SUGGESTIONS

Since its adoption in 1948, the Universal beclaration of

Human Rights has been recognised as embodying the Universal
Standards of human rights to be pursued and achieved by the
international community. Till the present day the inter~-

national effort for rendering content results and viability
to human rights, has been continuous and sustained. And in
the context of international law the legal regime of human
rights has achieved a universal acceptance, so much so that
they are recognised as customary principles of international

law and are, therefore, binding on 211 member states.

Zambia being one of the signatories of United Nations
Charter and to the Universal Declaration of Human Rights,
has through concerted efforts and legislative enactments
tried to implement the provisions regarding civil, political
economic social and cultural rights embodied in the
Universal Declaration. 1t has been, therefore, the effort
of this thesis to evzluate the impact of the Universal
Declaration of Human Rights vis-a-vis the human rights

and fundamental freedoms as seen {row the Zawbian

perspectives.

in Chapter 1 of the thesis an effort has been made to look
at the important role the Universal Declaration has played
since its adoption, in fostering a universal conception of

the human rights at the international level. Although the
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Universal Declaration is not a treaty, nevertheless, it
represents 2 very large degree of international agqgreements
and it has a great reinforced status not only as "a common
standard of achievement for all peoples and nations,' but
also és : generally accepted principles of law which all

states should observe.

It maybe noted that there are basically two conflicting __
views about the legal force of the Declaration. Some jurists
have seen the Declaration purely as a document interpreting
the charter and, therefore, vested with the same wmandatory
force as the charter itself. 174 on the other hand, several

other jurists consider the Declaration as a purely formal

document of no legal consequence.i7s However, whatever uway
be the arguments voiced for and against the legal force of
the Declaration, many decided cases in international law
and international relations point towards the fact that
the Declaration has come to be established as '"a common
standard of achievement for all peoples and nations."
rember ;States have accepted the gradual influence of the
Declzaration and the constitutions of various wmember states
have expressly incorporated the provisions of the
Declaration. By so.doing they have pledged to uphold

the principles of human rights and keep the Universal
Declaration as the highest objective to be achieved.

rurthermore, international covenants 176 have " T

been drafted with a view to implementing the
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provisions of the Declaration. Thus it may be concluded
that the Declaration has a lot to offer in the future, in
terms of helping in the eradication of social ineguality

and preserving human dignity.

zambia has tried to give content to the Universal
Declaration with particular reference to civil and
political rights and the thrust of Chapter 11 accordingly,
has been to bring to the fore the various measures which
the Government of Zambia has formulated to give effect toe
During the discussion, problems confronting the impleme-
ntéti6; ;f‘civi1 and political rights in Zambia have been
brought out. It is also shown that the entrenched provi-
sions in the constitution have laid dowmn the frawework and

institutions for tacMing the problems.

The chapter further deals with the concept of one party
state and the constitutional protection of human rights in
7ambia. Though the adoption of a single party system
impinges on enjoyment of certain rights and freedom,
especially those of political nature, in fact, many of

the guaranteed rights continued to exist and operate
effectively. The bill of rights has guaranteed rights
such as the right to life, personal liberty, freedom from
slavery forces labour, inhuman treatment and depriveticn
of property, right to privacy of the home and freedom of

conscience.
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The above observation leads to the conclusion that most
of the rights and freedoms are not incompatible with one
party state. 1t should be emphasised here that provided
UNIF and its government share a genuine commitment to
value the respect for individual liberties, there is no
reason why the rights-an=i{freedons should not be
consistent with.the framework of a one party state. In
relation to Zambia, the introduction of the one party
state in 1972 did not in any substantial way altered the
substance of mostiihe rights and freedoms that had
existed in the lndependence Constitution. With the
exception of freedom of assembly and association, &ll
the rights and freedoms have been reproducec and szfe-

quarded in the one-party constitution.

The introduction of 2 single party system has to a major
extent stifledthe freedom of association of an indivicual
and only one party is allowed to operate. This means that
an individual either joins the party or is left without
any political association. In other words the right of an
individual to form or to belong to any other political
party is restricted. On the other hand, only members of
the ruling party are entitled to participate in the
politicali processes of the country. Thus those pexsons
vwho fundamentally disagree with the ruling party, on the
points of principles or ideology or in the conduct_of the

government, are not free to form rival political
associationse.
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Chapter 111 highlights how and in what respects Zambia
through various economic reforus backed by legislative
enactments, has tried to conform to the econonric standards
of human rights as spelt out in the Universal Declaration,
Thus the chapter tries to interpret that, economic richt
in a restrictive senee, means the right to an individual
to participate fully in the econdnic development of his
country. Unlike the civil and political rights, econouic
right:;is not self executory and its implementation
&epends entirely on changes in economic Circumstances

and social conditions. Thus economic right cannot be
confétréd‘direétly on an individuzl. It is only through
the mobilisation of the available resources that the state
can provide avenues for economic developwent. In the
past years, Zambia has diversified in economy:and there
is greater emphasis on the exploitation of means of
production that is, lanﬁ and its resources, besides

copper.

Every possiblility is being looked into to boost up the
economy in Zambia. leasures have been taken to bmnobilise
the urban and rural resources in the form of national-
sation of industries, setting up co—operétives. s1llowing
private companies to grow, and giving incentives to local

as well as foreign investors to establish big wnd small
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scale industries. By implementing the provisions of the
Industrial Development Act andtthe Small Scale JTndustries
Acty Zaubia has tried to produce a range of intermediate
goods and services and generating fairly substantial
employaent. With more concerted efforts perhaps, Zawbin
nay be able to build a2 better econonic infrastructure
which will enable the nation to have a better means of
livelihood and realise a far reaching implication on
econouic rights of an individual. The mzin stang of
social rights enshrined in the Universal Declaration and
the International Covenant on Economic, Social ang
Cultural Rights, is to help the establishment of a wel-
fare stiates Zambia, as any other developing countries

in /. frica, is facing identical problems concerning the
foru in which social rights of an individual should take
in the contemporary society. In Chapter IV, problems on thj
area have been looked from the point of view of workers!
working conditions in industry, availability of leocal aig
to those underpriviledged who cannot nake 4 fair represent-
ation in a court of law, ang the role of the Zzmbins
‘ANational Provident Fund with emphasis on social security
weasures in order to assure adequatewét;ndard of living

during unemployment, retirement or dezth.

It w3y however, be concluded, that Zambia hase fornulated
several economic and social policies so zes to rrotect
the individual from fear and want. There ics also an

attempt to guarantee 2 minimum standard of livina which
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is sufficient to ensure the health of an employee and the
well being of his family. Thus being a socizl welfare
state; Zambia has tried, inspite of its limited resources
to secure a better standard of living for the individuals.
Another essential aspect of human rights is the right of
fair hearing and administrative justice. With the advent
of the concept of social welfare statey, there has becn

a contemporaneous rise in the approach to administrative
justice. This gives & fair opportunity and equal right
to an aggrieved individual to seek remedy through an
ordinary court of law, administrative tribunals and appeal
to a minister or through the extra legal remedies of an

ombudesman, e

Unsound base in education and culture may be detrinmental
to a country's fair chance to Progress and development.
Chapter V deals with Zambijats compliance of the Universal
Declaration provisions and briefly analyses her commitment
to the right to education and culture.of an individual,
Reference has been made in the Chapter of the fact that
Zambia has been striving relentlessly since its independe~
nce to give a' - 'better educational and cultural standard
to its citizens. Mhany new pPrimary and secondary schools
have been opened in Past vears and there are nore tertiary
institutions for academic vocational and techniczl trazining.
Classes for the blind ang handicapped children are being

run in the country with a view to providing them with
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opportunities for fruitful living. bay wo*kers attend
evening classes conducted by the kHinistry of Education,
sO0 that they can improve their edubationat“bSCKground.
Besides this, Zambia being a secular state, allows an
individual the free association with any religious sect
(except the Watch Tower Sect) and practice any religion.
The right to education and freedow of religion are
guarznteed in Part 111 of the Constitution of Zambia,
The driving force behind encouraging mass literacy and
freedom of religion to individuals is to help in '"the
full developuent of human personality" and preservation

of human dignity.

In conclusion it may be stéted that Zambia has always
looked forward to preserve the human rights and fundamental
frecdoms of the individuals. But due to limitations ang
constraints many projects had to be shelved. However,

vith the sufficient availability of resources such as

local capital, professionally trainea manpower and above
211 foreign exchanqe allocations, Zambia can open a large
vista and give & new dimension to civil, political,

econoric, social and cultural rights.
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