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THE UNIVERSITY OF ZAMBIA
UNIVERSITY EXAMINATIONS - JULY 1983

L 110
LEGAL PROCESS
(CERTIFICATE IN LAW)

?IME; THREE HOURS (Plus 15 Minutes to read the Question

Paper)

ANSWER: Any FOUR questions.

“Although Zambia has been independent of British rule
since 1964 a large body of English law is still
applicable here."” 1Is this statement accurate? If S0,
(a) what forms of English Law are applicable? and

(b) what is the legal basis of their spplication.

A layman who was recently fascinated by watching the
Jury at worth in a British Television programme called
"Crown Court" approaches you to give him an opinion on
whether or not trial by jury should be introduced in
Zambia. Advise him on the advantages and disadvantages
of this system of trying cases.

Discuss the composition and powers of the following
courts: -

(a) the Supreme Court of Zambia.

(b) the Native Courts.

(¢) the Local Courts.

(a) What are the advantages of being legally represented
in court proceedings.

(b) Outline the rules which courts of law apply in the
interpretation of statutes.

/12¢iecan



2 L110

"It is a maxim among these lawyers, that whatever has
been done before may legally be done again; and
therefore they take especial care to record all the
decisions formerly made against common Justice, and the
general reason of mankind. These under the nanme of -
precedents, they produce as authorities to Justify
the most iniquitous opinions; and the Jjudges never
fail of directing accordingly.n

(Quotation appears on page 179 of the book "Gulliver's
Travels" written by Jonathan Swift). i

With this statem™n% in mind Justify the role of precedent
in our courts to-day.

(a) Wnhat qualifications must a person possess before
can be considered for appojintment as a High or
Supreme Court Judge.

(b) Discuss how Magistrates and Loecal Court Justices
are appointed.
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L, 140

TIME: TEREF hours (Plus 1E minutes to read the paver)
ANSVER: TFREE Suastions
NOTE: Cancdidates may bring into the Fxarination the
fellowing materials wrovided they are unmarked save
for underliringe,
1, Penal Code, Cap 14€ Laws of 7ambia
a. Cagebook on Criminsl Law by Hatchard and Ndulo.
1, (a) ¥abwe is found in possession of a watch five
days after it had teen reported stolen Fe
claims that he bought it from 2 rman in a bar
hut says he can give nc further information,
There is no other evidence to link him with
the theft,
Advise as to FARVE's criminal liability, and
in rarticular consider how the nrosscution
could try to esitgbklish Kabwe's psuilt.
(x; Consider the apnrorriate charge(s) in the
following cascs and dicate how the particulars

in
of the offence shceculd te framed,

i) Jonas tells Vhale a false story as to
why he cannot renav a loan he received
from Whale or the due date, Whale
agrees to let Jonas have an extra two

months to nay.

-

ii) fwila tells Chirwa that he is collectine

e
oney for a charitv., Chirwa gives him

3

ES., The statement is a2 lie and ¥wila

vses the meney for his own purnoses,

L)
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L 149 Cont.....
(a) CFUULU, a police officer, tells NJAILIY to ston

and answer certain questions regarding 2

recent robbery., HJAIDI refuses and walks away.

What actidn, if any, may CFULU take to get

NJAIDI to answer?

(k) EAPEYA and BYRURYA sttack FOLCKO and EAYLIT
in sepnarats inciderts, EKAPEYA is convicted
of unlawful woundirge in that he struck FOLOED
with a stick czusing hir to suffer secveral
abrasicns. Bwembye is convicted of attempted
murder in that hs struck Toloko with 2 hamrer
intending him grievous harm and in fact causing

him to sustain several broken rihs,

Niscuss the correctness of the cornvictions in
each case and cousider what action an aspeal

court might take in such circumstances,

MWENSO has very pocr eye--sight as a result cf »
childhocd accident, #A nurber of vouths apperoach him
or« day znd mock him because of his disability.
Mv-2nso becomes anncyed and picks ur a large stone
w.ich is close~byv., ¥e hurls it at the hoys but because
¢{ his pcor vision, he misses and the stone hiis
PAGWAZL who is the driver of a cor which is passing

Ly at that moment. IHapwaza is knccked unconscicus,
'-is car swerves acrcas the road and is crushed by an

oncoming lorry. Magwaza dies instantly.

Ceonsider the criminal liakilitv of Mwensn,

/'3,
Cle & &« v 2 a0 ek
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Cont......

Consider cririnal liabkility in the following cases:-

(a)

¥anager of the Wational Standard Bank,

threatens to

over the keys tc the bank.

%111 Hwiche

Sosala goes to the home of Mwiche who is the

He

if he dces not hand -~

Ywiche

does soO.

Sosala roes to the bank and takes scme roney.

(b)

Liso's

Zingani,

a mickwocket at a bus station, takes
wallet, Fe welks away and has gone

some *wenty metras when Liso realiess what

has

1as happenca,

Fe chaoses after Zingani

who threatens to kili him if he does not go

away.

(

Q

attatched to his wrist by a chain,

) Chaane is a businessmran and is taking & bdag
containing K10 ,000 to the bank. The bag is

Silva,

intending the steal of the money, tries to

pull the bag away but fails because the chain

keens the bag attatched to Chaane's wrist.

Chaane suffers hruising to his arm as a

1umina and Yooya decide to steal fror Simoni's
~hich they believe iz empty.

7iolence is tco he used

Lumins

and Mocva

iooya goes to Chombwe and borrows 3

Chombwe susnects the gun is for use

vicilence but Mocya nays hir ¥100 to

ask no aunestions,

by opening a window, 7e

to
¥ocya panics,

Ccnsider the
would be the

to who fired

enable Moova to

takes

crimin

Lauamina

gets
T
enter.

out the gun

9
&

into
then opens

Sironi

and

Simgni'

the

result.

house
savs that no
arrees, Fowever,
gun from him,
in & crime of
kecv quiet and

s house

front door

duddenly =appears.

shoots

lisbility »f all nartics.

Simoni dead.

Yhat

nosition if there was no evideace as

the fa

tal shot?

END OF EXAMINATTON
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TIME: TYEEE hours (Plus 1% winvtes to read the raper)
ANSWER: oany fcur ouestions,

Candidates are allowed to refer to the constitution

of Zambia (12€4) and (1872)
1. (a) What are the constitutional provisions relatine

to erergencies in Zarbia,
(b) Regulaticn 33(1) of the Preservation of Public

Sfecurity nreovides that:

"Vhenever the President is satisfied that for
the rurnose of preserving nublir security it

is necessary tc exercise control over any nerson,
the President may make an order against such
nerson, directing that such vrerson be detained
and thereuvon such person shall be arrested,
whether in or cutside the vrescribed area,

and detained'.

Regulation 33(6):

"Any vclice officer of or above the rank of
Assistant Inspector may, without warrant,
arrest any perscn in respect of whom he has
reasonr tc believe that there are ercunds
which would justify his detention under this
regulation, and may order that such person

be detzined for a reriod not exceeding twenty
eicht days pending a decision whether a cdetention
order should be made against him, and the
provisions of sub-rerulation (5) shall anply
in resrect of his detention durine such

reriod,

120000004,



(2)

(3)

IJ 150 COl'lt L A LR}

Provided that 2 person arrested under this
sub~-regnlation shall be released where, before
2 cecision is reached as to whether or not =2
detention order shculd be made against him,
the nolice officer whc arrested him finds, on
further inquiry, that there are no grounds
which would justify his detention under this
regulation,

Elliot Chilekwa was detained under regulation
32(€) by an Assistant Inspector con 18th,
November, 1282, A detention order by the
President was served con him on 14th December, 1922,
No prounds for his detention were given to him,
until his detention was revoked on 26th.
Decemher,

Fe wishes to sue the state for wrongful detention.

Advise him,

Hon, Lason Sangwapno a Cabinet Minister without porti-
folic has just received a letter of exrulsion fror
the Party from Secretary Ceneral of the narty on the

ground of misapprcpriating party funds. ,

He has come to you for advise on:

(a) the consecquences of his exvulsion

(b) whether he can seek redress in a court of law,.

(a) Discuss the method of electing the President
in Zamhia,

(b) HEow can he be removed ?

/3..-1070.



L is¢ Cont, ...

i) During a debate in the national fssembly
the Fon, Member of Parliarent for UNZA lost
his temper and insulted everyone nresent in

the house, Fe wes then susnended by the

Speaker in his canpacity as Chairran of the

ftanding Orders Cormittee,

Pe wishes tc bring an action against the

sreaker. Discuss citing relevent authorities.

ii) Another Merber of Parliament 1s being sued by
UNZASU for defamation., Vhat would be the
result.?

What is the comnosition and function of the house of
chiefs,

Justice Prearhle Maningi a Subreme Court Judge has
been suspectec¢ of breaching the eadership Code.
You are a Presidentisl Adviser. What course of
action would vou advise,

Comrent of any one on the following:

(a) Nkumbula V., Attoney-General
(k) Feliya Fachasu V, Attoney-General
(c) The Patel Currency Case,

END OF EXZMINATION
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LEGAL PROCESS

TIME: THREE hours (Plus 15 Minutes to reac the Fxamination Paper).

TNSTRUCTIONS: ANSWER Four Questions (At least OME Question rust
be from Part I)

PART T:

1. After a distinguished career in the Attonnev-General's Chambers
and later in private practice you have now been honoured by
being appointed a Judge of the High Court of Zambia. The

very first case you have to decide is a case of murder,

Tn the course of presenting the State's case the State Advocate
cites a case decided by the Supreme Court of Zambia late last
year and the State Advocate also insists that that case is

nop all faws' with the case that you have to decide. The

State Advocate further submits that another High Court Judge
in Ndola applied the Supreme Court decision earlier this year
without hestation., The State Advocate passicnately asserts
that the decision in question is a correct statement of the law,

and that at any rate you are sunder n duty" to follow it.

You abhor the decision of the Supreme Court as a matter of

principle. Moreover, you zre nct yourself convinced that the decision
is a proper or accurate statement of the law. TFurther, because

of your long association with the defence side in criminal

triais of this nature ycur mornl intuition telle vou that in

the particular case before you, the cause of justice will be

better served by refusing to apply the decision of the Supreme

Court.

(a) What does the State rdvocate mean when he tells you
that you are under a duty +o follow a decision of the
Supreme Court and that another High Court Judge in

Ndola had applied the Supreme Court decision in question.

/ch'lﬂll..
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§5)) Assuming that there is such a duty but that you do not
intend tc carry it out on srounds of the personal conviction’
mentioned above, what permissible legal grounds ave

available to you to thwart another courts' decision and

formulate your CWh.

(Use decided cases tC 11 ustrate your arguments).
Samuzala Neonga and Fumbelo Mutayipi helong 0 tribe ¥, one of
the tribes in Zambia. Tribe X always holds circumcision

T ¢ ~ 1 1y : . .
cerencnies (called Mukanda) for yeune rales of their tribe.
Samuzola Ngenga and Fumbelo Mutayipi are resident in Kitwe
District's Chimwemwe Compeund,  Fvery year young meles of X
tribe go through the Muanda ceremony in the bushy area near
Chimwermwe Compound «  Durir the Mulznda errerony ~eri~d 2lot of

A

traditional music and dancing goes
g on.

John Bwalya a resident of Chimwerwe was attracted by the
singing and playing of drums on & sunny Saturday afternoon.
Bualya decided tO find out what was happening. As he followed
a well beaten bush path he saw 2 red flag flying from the top
of a tall Mopani tree. On the trunk of this Mopani tree was A

large notice which read:-

“Mukanda Ceremony In Progress. Tnza Wapita Ninghi Kuputulwa.” (Lite-
rally the Bemba part of the notice means "if you Dass, then you

will be cut™.

Buwalya became even T curtcus and procseded further., After

a shert well and when the music seemed tO be nearer he wWas suddenly
seized by four hefty men who ruched him tc a frass shelter

where he was circumcised in the +paditional manner. After

his wounds healed, he reported the matter to the police, who have
now charged Samuzala Ngonga and Furbelo Mutayipi with causing
grivecus bodily harm, Ngonga and Mutayipi are adamant that under
customary law any uncircumcised person who intrudes into their
Mukanda Camp is liable to be foreibly circumcised. They have
approached you to advise them <n their defence. They argue that

Zambia recognises African Customary Law and as such they should

/ Biiveananess
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not be troubled for having done what their customary law

demanded to be done.

Advise them on whether or not their defence will succeed.
(You are expected to cite statutcry provisions and decided
cases in support of your submissions).

PART TI:

"I+ would certainly save judges +rouble if Acts of Parliament
were drafted with divine prescience and perfect clarity. In

the absence of it when a defect appears & Judge cannot simply fold
his hands and blame the draftsmen. He must set to work on the
constructive task of finding the intention of Parliameat™.

(Per Demning L.J. in SEAFORD COURT ESTATES V. ASHFER (19u9) J.K.B.
ugl at 499).

With this quotation in mind critically discuss the various

rules or principles regarding statutory interpretation.

Trace the changes in Zambia's judicial system which have taken

place since 192 with particular reference to the following:.-

(a) appointment, qualifications and removal of judges and

magistratee from office:
¢)) appellete structure;
() jurisdiction over persons:
Corment on the following subjects ¢

(a) the provision of legal services for poor DErsons in
Zambia.

(¢5)) the advantages and disadvanteges of trial by jury:

() the acquisterizl and inquistorial systems.

B/ Ueeivecaonns
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"Just as an English oak, so with the English common law. You
cannot transplant it to the African continent and expect it to
retain the tough character which it has in Fngland. It will
flourish indeed but it needs careful tending. So with the
common law. It has many principles of manifest Jjustice and
¢ood sense which can be applied with advantage to the peoples
of every race and cclour a11 the world over: but it has
alsc many refinements, subtleties and technicalities which are
not suited to other folk. These off-shoots must be cut away.
Tn these far off lands the pecple must have a law which they
understand and which they will respect. The common law cannot

fulfil this role except with considerable qualifications.”

Now that you have studied various branches of the law
comment on the performance ©Ff Zambian Judges when they have

been faced with issues involving principles of Fnglish common law.

IND OF EXAMINATION
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L% OF CONTRACT

TEREE hours

STRUCTIONS: (i)} Read the questicns carefully before vou attempt

an answer,

(ii) Answer any four Questions.

(iii) This is not @n cpen book examinaticn and therefore,”
1.

no material of any kind is to be consulted in the

examination room.

"The c¢ifficulty which is apparent through nearly 211 the reported
cases is the reconciliation of two principles .... (a) that of
freeden of contract, by which @ person is held bound by an agree-
ment into which he has deliberately entered and (2) that of
freedom of work tv which an emplover is prevented from restraining
a servant from exercising his energies in work for himself or
others to an extent greater than is necessary for the protection
of the anmployer....".

(Palmer A.J.: in African iLakes Corporation LTD V. Murray (1847)

b L.R.N.R. 166 at p 167. Discuss with the aid of decided cases.

(a) How far is the sufficiency of consideration necessary

<
for the formation c¢f a valid contract?

(b) Uncle Barvy, a young man about town, has been living
above his means for many years and is now facing
bankaruptey. His Aunt Agetha who is keen to see him
settle down at last hes introduced him to a young lady
with a view to marriage. In order to give dncle Barry
a decent start in his married life, Agatha would like
te see all his debts cleared., She writes tc all of
Uncle Barry's creditors and offers to pay half of his
outstanding debts on condition that the creditors
accept this payment in full settlement of the Jdebts.

All the creditors agree and are duly paid by fAgatha.

/3200000t
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L 220 Coriteoeaosnee

Uncle Barry, vho has married the youns lady, 2 wealthy
heiress, i1s now presented with a demand from Never
Kapenda, one of his foimer creditors for the balance of

the original debt. Advise Uncle Berry.

%

“The classic judement in Hedley V Baxendale (1954) has continuously

been recognised as enshrining and fermulating the guiding rules
which are to be followed in deciding whether damage which has
been the result ~f a breach of contract should be paid for by

the contract hraeaker’ «~ Lord Morris in The Herron 11 (1967)

Deseribe the guiding rulss referred to in this statement and

discuss the wav in which they have been apnlied by the courts.

Mp, Banda is a seventeen year old under-graduate in the scheel

of Law, University of Zambia. He is married with one child,

4

iis father is & Managing Divector of Mutende Investments LID,
a giant conglomerate with interests in brewing, tobacco and
newspaper industries. Mr. Banda lives coff campus, in an
exclusive residential area - Mt, Pleasant - where he rents a
three-bedrocmed flat,

Mr. Band obtained the foliowing items on credit from the

University Bookshop:-

Prescribed and Recommended bhocks for K100; James Hardley Chase .
novels worth K50.00y Scliected Works of Karl Marx and Frederick
Engels and three volumes of Lenin's collected works, all valued
at K20,00.

£

e Managey of Kabulongza Supermarket knows both Mr. Banda and

=

his father. Banda is in the h2bit of replenishing his weekly
supplies of groceries from Kabulonsa Supermarket for the
maintenance of his family on credit. In the first nine months
he used to pay whenever the bill was presented at the end of
each month, He has failed to pay for the last three months

a total bill of K3ii0,00.

/3oott.~oi=l.c
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Two menths aco, Banda celebrated his first wedding ermiversary
in style. He reguested Kabulonga Supermarket to supply him on
credit Mosi lacers, Meat, Softies, Chicken, and asscrted wines
and spirits. The bill came to K300.00. The supermarket also
supplied on credit two suits of the most up-~to-date fashions

worth k300.00. He already had two suits but not of the latest

fashions.

Mp. Panda has failed t¢ pay the University Bockshop and

Kabulenga Supermarket.

They now ask you to advise them of their legal rights in these

circumstances.

On 16th April, 1982, Bwelya wrote to Mudenda cffering him boocks
costing rore than K3.000 at a barcain price of K2,000, adding
that if he did not hear from him by the 30th of the same menth
he would consider himself free to lock elsewhere for a buyer.
mudenda received the letter on 18th and replied the same day
saying, T would like to buy your booke., Please let me know
if T could pay you K1,000 cash and K1,000 by cheque dated the
30th of this month”. But Mudenda cmitted to include the post
office mail box number and because of the incomplete address
the letter reached Bwalya on the 28th,

On 24th, Mudenda telecphoned Bwalya, inquiring about the latter's
response to his request to which Bwalya replied that he had not
received any letter from him. At this point, the line went

dead.

On 26th, Pwalya received an offer of K2,500 from Musonda for

the same broks and accepted it.

You have been retained by the well-known firm of Richmond
Smith and Co. Mudenda has come to you for advice., Advise

him acccrdingly.

V4 SRR
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Kapelwa Muscnda has banging in his Art Gallery a painting
described as "Farly Bemba-artist unknown',, priced at X80.00.
Dickscn Mwansa sees the painting and recognises it to be a
genuine "Constable” worth at least K15,000, and he immediately
offers Kapelwa Musonda the ¥80.00. Kapelwa Musonda having had
his suspicious aroused by Dickson Mwansa's behaviour, refuses
+o sell. Dickson Mwansa therefore misinforms ¥apelwa Muscnda
that he is Charles Simpasa, world famous art connoisseur, and
thet this paintin~ is just what he requires to complete his
collection of unknown Bemba painters, and in order to dc so he
is prepared to pay K100,00. Kapelwa Musonda, aware of the
prestige that could attach to him through such a sale, agrees
to sell at this price. Two wesks later, Kapelwa Musonda sees
a photograph of the same painting in the Times of Zambia
together with 2 notice which states that the painting is a
genuine “constable” and is to be sold that very day at the
auction rooms of Messers Fred Joe Ltd. Kapelwa Musonda rushes
to the auction rooms and arrives just in time to seize the
auctioneer's hammer as he prepares to knock down the painting

to Mbewe.

Advise Kapelwa Musonda sas to his legal position.

"hen & company inserts in primted conditions as exemption
clause purporting to exempt them from all and every breach,
that is not readily to be construed or considered as exempting
them from liability for a fundamental breach; for the good
reason that it is only intended tc avail them when they are

carrying out the contract in substance: and not when they are

brezking it in a manner which goes to the very root of the contract”.

Discuss with the aid of decided cases.

END OF EXAMINATION
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LAW OF TORTS

THREE hours

INSTRUCTIONS: Answer Any FIVE questions

"Arising out of the variocus and ever -increasing clashes of the
activities of persons living in a common society, carrying on
business in competition with fellow members of that society,
cwning preperty which may in any of a thousand ways affect the
person or property of others - in short doing all the things that
constitute modern living -+ here must of necessity be losses,

or injuries of many kinds sustained as a result of the activities
of cthers. The nurpose of the law of torts is to adjust these
losses and afford compensation for injuries sustained as a

result of the activities of others.” (Wright).

Comment. Fow topticws liability is different from contractual

and criminal liability?

A and B represent rival student revolutiohary groups. They

often engage in very noisy, riotous meetings.

<

(1) At one meeting B commences a heated verbal attack o
M and advances urcn him yelling "If you were a different
colour I'd thrash you.” A, a friend of M, races over
and pushes B. Does B have a cause of action against A?

Does M have a cause of action against B?

(ii) As a result of the attack on B, his supperters surrounded
£ and prevent him from leaving the hall by the only door.
No cne touches him and L, one of the supporters of B,
tells him that he can leave if he wants to go out by a
window seven feet off the floor. Does A have a cause

of action?

o)
/L-qcatcuotc
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What do you understand by:

. . le o .
(a) Volenti non fit injuria
(») Vis Mador

PRNIASSISISSIRL LA

Discuss the extent to which they mav be pleaded in defence in

actiors of torts.

(al Carefully statz the principle of viegricus liability

and discuss its basis and Jjustification in modern times.

€Y ¥ was the owner of a pick-up van. Y was the driver

engaged by ¥ vho had given atrict instructicrs to ¥ not tc

use the van excayt for carrying farm produce ., of
which ¥ was the owner. On a particular day, when Y was
carrying the farm produce to the market, he asked his
giri-friend G to come alone with him, On his way, he
gave ride to P and S, Subsequently due to his rash
and nerligent driving, he met with an accident and
knocked down R, causing sericus injuries to R, G, P
and §. Thev all sue X 1o recover damages. Will the

action succead? Give reascns.

" hoasonable foresisht' as the test of remoteness of damage

is not quite the same as 'reasonable foresight' as the test

for the existence of a duty of care, and it is still further
qualified by the fact that neither the précise extent of the
damage nor the precise marmer of ite inflicticn need bo

foresecable”. Winfield. Discuss.

Defendants in their daily paper published an advertisement

showing three couples dancing arcund a tute of "Snlendid’, a

toothpaste., The male parther ~T cne of three counles is showm

making faces and tryingc o run away from the female partner
as if she was smelling. Below the picture was the following
capticn: TWHEN THERE's MUSIC IN THE AIR..... MAKE SURE YOU
ARE NICT TO BE NEAR,.... Don't let embarrassing foul odours

spoil your fun, Clean your teeth with SPLENDID everyday

and make sure you are always nice to be near, Splerdid stops
foul odaurs and makes your teeth strong and healthy. Use it
everyday and see why popular people all over the world say
SPLENLID" . [3cienans
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P. a practising lady physician sees the advertisement and feels
that the picture of the lady whose partner is_shown trying tc
rmmn away was her and sues the defendants for libel. What has
she to prove to make a prima facie case? what defences can the
defendants  rrise to absoive themselves from 1iability or to

nitigate the damages?

¥. a young man of 3% years of age, was injured in a road accident

~

caused by the negligence oI +he D'e servant, He sustained
sericus brain and bodily injuries which resulted into his
partial loss of memory, impairment of hearing, loss of smell
and taste. He complained constant severe pain in the neck; was
unable to walk without a stick, He remained in the hospital for
three months and after being discharged, he remained constantly

under medical treatment. He died after ten months.

At the time of accident. X was the Head of Planning and
Development division in the Ministry of Agriculture. He was in
F A f
one
very good health. He had two dauchters / aged two and a half
/the other . . . . .
years and ‘one-year nld. His wife had a nursing job in the

e
government hospital at the time oF /nccident, which she gave up.

Tn an acticn brousht against D and the driver, under what
> b

2ifferent heads can damages be olaimed and how would the crurt

proceed about calculating the amount of damaces to be granted?

In suppert cf your answer refor to some leading cases.

{a) Is an occupier of dangercus premises bound to take
orecauticns against children trespassing therecn and
coming to harm? Discuss the case law.

) The plaintiff slipped on a banana peel lying on a

pavement cutside the defendant’s fruit store and
suffered a sprained back in an attempt to retain his

belance. Does the plaintiff have a cause of action?

IND OF EXAMINATION




THE UNIVERSITY OF ZAMBTA

UNIVERSITY EXAMINATIONS - JULY, 1983

L 250

CONSTITUTIONAL LAW

TIME: THREE hours

——e

INSTRUCFIONS: The following may be consulted in the Examination:
(i) The constitution of Zambia (1964 edition)

(ii) The constitution of Zambia (1973 edition)

ANSWER: Questions 1 and 2 and then two others.
1. The Republic of Acadia was granted independence by Britain in

1970 with a constitution which provided for an executive president,
the cabinet, a politically neutral public service, and a
justiciable bill of rights. Formation of political parties by
individuals was allowed. Political opposition to the ruling
party, although not very strong at the time of independence, was
steadily growing in Acadia principally because of the governments
repressive tendencies towards dissidents. And it was clear that
in the first post independence general and presidential elections
due to take place in 1975, the government party was going to
lose those elections. Fearful of this, the government unilaterally
declared that Acadia was going to be a one-party state in 1974

and that that decisio: was final, The only thing that the
government did was to appoint a constitutional commission to

work out the form which the one-party constitution of Acadia

was to take. In the meantime the government of Acadia had
emphasised that in the one-party state cetain principles has to

be preserved and retained - especially the rule of law,

the independence of the judiciary, a bill of rights guaranteeing
freedoms of individuals, and free and fair elections. Advise

the government of Acadia on the following points:

(1) the extent to which the principle of the independence
of the judiciary can be restricted in a one-party state;

(ii) whether or not the one-party state is compatible with
human rights;
/2 o e e o0 s e
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(iii) the possible outcome of a suit which certain individuals
have instituted on the ground that the introduction of
the one-party state in Acadia will infringe on  the
freedom of assembly and association, the freedom of
expression, and the freedom against discrimination on
grounds of political opinion as provided for under the

existing constitution.

Mr. Bonzo was detained on the 10th of March, 1879, by the
President pursuant to the powers conferred on him by the
Preservation of Public Security Regulations. Bonzo's grounds
of detention were communicated to him on 25th March, 1979, and
his detention was gazetted on the 12th April, 1973, The grounds
of detention was to the effect that

".... between January and February of 1979 you conspired
with other persons in Zarbia to commit crimes and that
you organized and managed the commission of crimes in
Zambia; that you with other persons in Zambia engaged
in political activitiss intended to arouse tribal
animosity among the people of Zambia and to overthrow a

legally constituted government in Zambia®.

Mr. Bonzo now hires you as a constitutional lawyer to challenge
the legality of this detention. Prepare a detailed memorandum
to this effect.

Examine fully the constitutional and statutory basis of emergency
laws in Zambia and clearly indicate their impact on personal
liberties in Zambia,

/3.-!.0’.!0.



Of the following topics comment on (a) and then two others i.e.
three in all:

(a) The concept of fconstitutionalism®

(b The doctrine of separation of powers

() The Lochner-Lewanika concessicns, 1890

(d) The constitution (Amendment Act) (No. 5) of 196S
(e) The Kadgnasu case, 19€7.

Discuss the main salient features of the self-povernment
constitution (1963-64) of Zambia and indicate how this
constitution differed from the previously obtaining colonial-

type constitutions of Northern Rhodesia.

END OF EXAMINATTON
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EVIDINCE

TIME: THREE hours (Plus 15 Minutes to read the Fxamination Paper),
INSTRUCTIONS:

1o

You are appearing as an advocate for chamba Valley
Local Authcrity. The plaintiff, in an action claiming

a declaration that a certain way acrcoss land of which
the defendant is the owner is a public right of way.
The defendant, giving evidence, states that until
these proceedings, he had never heard of anyone
claiming the use of the way in question. You have in
your possession a letter written to an advocate by the
defendant scme years ago ccmplaining that a man is

using the way and is claiming a richt to do so and

asking the lawyer what steps can be taken to stop

him. You also know that the defendant had gove to his
spiritual adviser, a catholic priest., where, during a
private conversation, he admitted that a year ago
another man called Juma had similarly claimed such

a right: and it is also kncwn that the defendant
consulted a lawyer called John, whom he asked for
advise or how best to defeat the plaintiff's claims.
This lawyer is quite willing to give evidence on your
side. Tt appears that during the Zimbabwe liberation
war, the Zambian army had rade a study of the farm as
& possible cemp for cambatants. The idea was dropped
because it was disccvered the land had a public right
of way, you learn this information from a journalist'’s
article in the Times of Zambia, At the time the story
appeered, the government referred the story. You have
summened the Jourralist who wrote the article but he
has refused to answer anv auestions or disclose his
source in the army. You wish to know the name S0

that you can summon the army officer who the j~urnalist
admits has a copy »f the report. The i-urmalist points
out that - 'in any case he is sure the state would refuse

to alleow the document to come to court. What use can
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you make of the material dicovered, can you compel the journalist

to answer questicns and the state to produce the report?

Towa, her former husband, Waza, and her present husband, Nouza,
were Ticked up for questioning shertly after the burning of a
bank in Lusaka. All three were told that they could retain
counsel if they wished, but when thev named kwazo and Company
as their firm of Lawvers, the police told them they would not
allow counsel from that firm to come anywhere near the police
station. The policé instead offered them legal aid counsel.
Fach declined to have thosec4 Towa and Vaza were questioned in
Nguza's presence by police officer Meya., After prolonged
questioning in the Tonga language which Towa had a very poor
understanding of. Towa allegediy gave a detailed confession,
accusing Mguza and Waza of serving as her accomplices in
starting the fireﬁ The confegsicn was taken down in Tonga.
Neither Npuza nor Waza said a werd. At their trial in the
Hiégﬁéourta the prosecution tendered the confession. Towa
denied ever having made a statement to the police. The Judge,
without holding a trial within a trial after finding as a fact
that Towa, made a statement to the police admitted the confession.
The Judge went on further to state that Towa had not disputed
the voluntariness cf the confessicn, but the fact that it was made.
The judge further held that, although he could not use Towa's
confession against the others he could use it tc corroborate the
admission the others made by keepins gquiet when Towa was making
the cenfession. The defence have apnealed, arguing that the
Judge erred in the manner in which he dealt with the question
of the admissibility of the confession and its effect.

Further that even if the Judge was to find such a confession to
be voluntary, this would be a proper case for the exercise of

his discretion,

Discuss.
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Mvanze was charsed with defilement in court A and was jointly
charged with John in ancther court for the theft of a book and
a doll, He is alleged to have committed the defilempnt case cn
the daughter of a colleague of his., The little gir*lg. éged 7,
gave unsworn evidence describing what went on and stating that
Mwvanza had attacked her and that she sustained injuries in the
attack. The police, and Tembo testified that shortly after the
incident, the girl, Mary, had gove up to Mwanza and said: “This
is the man." To this allegation, Mwanza remained completely
silent and when he saw a pcliceman approaching, he ran away.
At the trial, the mother of the girl testified that Mary came
home crying and that. after promising her scme sweets, she

told her that she had been sexually assaulted by Mwanza. John,
vho is jointly charsed with Mwanza on the theft charge before
another court, volunteered te give evidence in the defilement
case and stated that he had been present when Mwanra committed
the offence. He added that since the crime, the police had
searched Wanzd"f" f"_lat without a w:trrant In their search they

found ten plctures of nude small crlrls
DISCUSS the evidential issues that arise.

Ndavutika is charged with the theft of Petauke's Automobile.
Kalikeka, a man of defective intellect, witnessed the theft being
comitted aend two months thereafter picked up Ndavutika's
national registration card and kept it. Kalikeka receives a
letter from Petauke requesting him to attend court on 12th March
19¢3. for e purpose of giving evidence on behalf of the
prosecution. Kalikeka declined to go to court as the ground that
on the appointed datc he would ke in Kitwe to try to prove to

his old girl friend that he is fullv recovered from his mental
malady and that consequently arrangements for their marriage

on 24th October 1983 shoulc be made forthwith,

Consider the consequences of Kalikeka's refusal to attend
court.

/L|'ce\i‘|.lt
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James and Jim were chargec with burglary and theft, The evidence
alleged that they broke into the flat with intent to commit

rape and steal. They were uneble to commit rape as Mary,

the occupant of the flat, shouted

for help and scme one came tc her aid, While in the flat, however,
James stole a briefcase belonging to Mary's boyfriend. At the
trial, James, through his counsel. denied the burglary and theft
and alleged that Mary had invited him to the house and that this
whole prosecution was because Mary was the local police chief's
girl friend. James repeated these allegations on oath. Jim,

on the other, had described the presection key witness, Mary,

as a liar. The nresecution hag information that last vear,

James broke into Anne’s house and later pleaded a similar defence
but that he was convicted. They also know that Jim has a previous
conviction for theft. They further suspect that on the same night,
James is the men who broke intc a shon shortly before the break
in at Mary's house. At the scene of the incident, a rcvolvar,
which the rolice believe belongs to James, was found. While
James is in the witness Lox, the prosecution show him a gun and
ask him whether it is his. James refuses to answer the question.
The prosecution insiste thet he is obliged to answer all

questicns put to him in the witness box. They further seek

permissicn to attack the character of both James and Jim,
Discuss.

Mary, a married woman who was on an oral pill, discovered

to her surorise that she was pregnant. She and her husband
had decided to have no more children. To ensure that this

was sc, Mary was on the pill and the husband, as an additional
precaution used a shealth during the period when conception

is most likely. In Octcber of last year, the husband was

away for the whole month on a foreign trip., Mary laxed in
her taking of the pill. She had a casual affair in the middle
of October with Mr. Captain after having had too much to drink
at a party to mark the introduction of socialism, Mary did

not discover she was pregnent until she was three months.

/So-otnl.e-a'
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The hushand was very susnicious and disputed the. fact that he
could be the father. Mary deciced that in the circxms‘tances , she
would terminate the rreghancy and pretend that it was a
miscarriage. During one ~f the husband's foreign trips, she
aprroached a back strect abortionist in Rauleni compound.

She was then in her seventh month of pregnancy. The abortion
was nct well done and Mary beczame very 3111 and was rashed to

+he University Teaching Hospital where a rremature baby was

born alive. Mary's condition got werse by the day. On the

Sth. of May, Joyce, a friend of hers, visited her.in hospital.

There was & conversation vhich +oock this form:

Joyce: What is wrong Mary?
Mary : Oh, it is ny husband, I know I may die, but some

how, I shall revenge.

Joyce visited Mary again on the &th May. They again had 2

conversaticn which went as follcows:

Joyce: Hew are you feeling today?
Mary : Ch, T am dying, I want to tell you one last word:

If you ever want to get rid of a pregnancy, do not
ever go to Bauleni, that woman, Mrs. Banda, is no

good. She has killed me.

Joyce: I thought vou said it was your husband.

Mary: Well, T mean ...

She did not finish her statement as she died. Mrs. Banda is
charged with manslaughter. The prosecutor wishes to use
Mary's statement in evidence.. Mary's husband is planning
to contest the legitimacy of the baby bern to Mary. Both
Mary's husband and the prosecutcr come to you for advice

concerning the law.

/Bcoeveanns
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Me, Barda and members of his family retired t© bed at about
20.00 hours cre evening. lhen he retired, his overalls and
a jacket were hanging on a hook in his bedrcom, When

Mp. Band arcse at 05.30 hours the following day, he noticed
that his overalle and jacket were missing and that some cf
the rcems of his residence had been ransacked. He reported
the metter to the police and  also to his local Party
Chaiyman. Musonda was found wearing one of the shirts and
was seen by a child of Mr. Banda. The local Party Chairman
sent for him. He asked him where he had found the shirt and
Banda said he had bought it. The local Party chief told him
that he would not leave his house unitl he was satisfied
how the shirt came into the possession of Mr. Musonda.
Musonda then +old the Chairman that he would like to §0O

home and consult his wife. He was allowed to £0. The next
day, Muscnda asked to see the Chairmen and told him in Bemba
that he and his friends, Chanda and John, had broken into

Mp. Banda's house. Vhereupon the Chairman wrote this down in
English. He reported the matter to the police who arrested
both Chanda and Musonda. Chanda cdenied any Inowledge of the
break in and alleged that Musconda was deliberately implicating
him. The police broke into Chanda's house. and found a
watch, ocne of the items stolen from Mr. Banda's house. The
High Court convicts both Chanda and Musonda. They have
appealed to the Supreme Court on the grounds that it is
unsafe to act on John's evidence. What result?

Give reascns.

END OF EXAMILNTTON
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PROPERTY LAW AND SUCCESSTICON

TIME: THREE hours (plus 15 minutes to read examination
PAPER

ANSWER: FOUR questions only. At least one from each section.

NOTE: Statutes may be brought and used in the éxamination

roor provided they do not contain any notes or

annotations.

SECTION A

1. Yousuf built a tavern, part of which he operates as
a butchery in an area falling within the Lusaka
Development Plan. The land in this area is used
for agricultural purpcses. Before constructing the
tavern, he applied for a development permit from the
Planning Authority of the area. Feor a whole year
Yousuf heard nothing from the Authority on his
application., He therefore decided to go ahead with
the construction work and although the Planning

Authority was aware of this, it took no action.

On his business becoming very successful and posing

a challenge to the business of Simon, his immediate
neighbour in the arca, the Planning Authority

informed Yousuf that his arplication for a development
permit was unsuccessful. The reascn given for the
rejection of the applicaticn was that the establish-
ment of a tavern on agricultural land was injuriocus

to the amenities of the area. Although the rejection
of the application related tc the tavern, the Planning
Authority subsequently served an enforcement notice
requiring the demolition of all the structurers, by

him.

12000uie
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What procedures and remedies would you advise as

available to Yousuf?

(a) How. accurate is it to rmosit that the right of

compulsory acquisiticn of land is an incident

of sovereign power and whether compensation is

payable or not is a matter within the discretion

of the sovereign?

(b) FEvaluate the effectiveness of the law relating

to compulsory acquisition by the state.

improvements would you suggest?

In 1960 L. acquired a shop on Cha Cha Cha Road
simple. L. let the premises to T. in 1968 for

What

in fee

a

pericd of twenty years at a premium of K2000 and an

annual rent of K4000 payable quarterly. The lease

which was prenared by L's solicitor contained the

usual covenants including a clause:

"Provided always and it is hereby agreed

that

if the tenant commits a breach of covenant or

becomes bankrupt it shall be lawful for the

lessor to reenter upon the premises and

immediately thercupon the term shall absolutely

determine.”

The lease also contained T's covenant not to use the

nremises for any purpose other than a cafe or

restaurant without the consent of the landlord.

L. left the country in 1974 to represent Zambia on

an internaticnal commission with the agreement
T. should may the rent wher it became due into
bank account. On L's return last month he was
informed by his Bank that T. had paid nothing
his account. L. also learned that during his’

absence T. had cbtained a beer licence. Using

that
L's

into

his

perscnal key, L. entered the enclosed area behind

/30090..0
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the cafe and found crates of beer. He also saw a
new van with "Fhuza Phuza Bar and Cafe"” painted on

the sides.

L. is angry about the prent and because he strongly

opposes drinking he objects to the sale of beer.

Advise him about any available remedies and the

procedure tc follow.

Would vour answer be different if it was discovered
that in fact T. had paid the rent when due into L.'s
account but through a banking error it had not been
credited to L?

(a) Distingfuish between a mortgage and a conditional
sale.
(b) Mr. Mumba owned a 99-ycar lease in Blackacre.

He wished to raise K100,000 in order to

develop the land. His calculations showed that
once the buildings were erected . a Drocess
which would take five years, the income from
the land would allow him to pay interest on

the lcoan at 8% and repay ¥1000 of the capital
cach year. As the capital outstanding and

thus the interest payable each year was
reduced, a sull, increasing annually would be
available for himself. His expectation was

that interest rates would rise.

With this plan in mind he entered into a
mortgage with the 7ambia National Building
Society under which he horrowed K100,000 at
8%, the capital repayable at the rate of K1000
per annum starting five years hence, and K2000

per annum in the 1ast six vears of the lease.

/Ll’vunvnv



(a)

(;

)

[N

He e

f2e

L 320 Cent....

After ten years the interest rates on loans
declined to €%%. Mumba then claimed to be
entitled to pay c¢ff the capital forthwith, on
the oround that the terms of the mortgage

made it irredeemable and therefore void.
Will he be successful?

SECTION B:

D

Write notes on anv two of the following:-

i) ademption and abatement;
i) lapsze:

i) republication:

v) revocaticn.

Mr. Bufumu diad in 1982 at the age of 60 leaving
a valuable estate. During most cf his life

he had been a member of the Church of Zambia

hut a few years before his death, he met
Reverend Jeremiah Mulauli who had recently
founded a new church, the Zambian Witnesses cf
Zion, which subscribed to the belief that the
world would come to an end in 1985. Bufumu

joined the church and accented the Reverend as

The Reverend suggested that Bufumu should make
a will leaving mcney tc the church to carry

on its work in the few remaining years.

executed, leaving his entire estate to the
7ambian Witnesses of Zion, also a letter written
by Bufumu explaining that the Reverend had
convinced him of the truth of the worldis end

in 1985. He added "with regard to my wife, I
have never forgotten that she committed

adultery in 1950 shortly after we were married.”

/5 ceeaenn
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SECTION B:

‘Bufumu's widow was totally dependent on her
husband and his five grown sons all had expected
te share in their father's estate under the

applicable customary law.

Advise the widew and scns ©On available legal

remedies, if any.

(a) “The public are warned that i+ is an offence
under section 6 of the Aérinistrator - General's
Act (CAP 200) to intermeddle with the property

of the deceased.”

Working Paper cn Customary Law of

Succession - Law Development Commission,

Discuss.

-

(b) To what extent Ao schemes such as the Natieral
Provident Fund; the Civil Service Pensions and
Superannuation, alleviate the weaknesses in the

customary law of intestate succession?

SECTION C:

"The notion of individual cwnership is foreign to

native ideas. Land belonges to the coemmunity and not

to the individual. The +itle of the native community

generally takes the form of a usufructuary right, a

mere qualification of a burden on the radical or final

title of whoever is sovereign.” Viscount Haldane, in
2

Amodu Tijani V. Secretarv, (1321) AC, 399,

A Court Assessor in Matimbe V. Kulumbwa (1976 Z.R.

304 said :

"I concur with my frieads that +he owner of
of the land is the chief. A headman is only

there to re-allocate the land tco the subjects.”

/6.9.".
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SECTION C:

On the other hand. C.M.¥N. Vhite emphasising the noint

that

est be defined as individunl tec

"African land tenure in Northern Rhodesia can
e

explained:

Smecific land rirhts zre accoulred and exercised

by individuals. Such land rights are attributes
of perscns and they emerge as individuelistic
richts excert for thcse cases where some

clement of lincege lendholding is present.
Hence the sum total of rights which make up

a r
+the systems of African land t

enure in Northern
Rhodesia can cnly he rersarded as equlvalent
to indiv al tenure’ (1959) J.,A.A., 174

To what extent, if at 211, are the ahove propogitions

reflective of customary land tenure in Zambia?

The

UNZA Land Commission has recommended the abolition

3]

of Reserves and Trust land and the creation of two

classes of land, namely (a) State land, which will

continue to be regulated by the ctatutory law and

the common law of leases, and (b) customary land.

o

The Commission has however expressed no view on

sradual assimiletinn of the two classes nf land.

Comment on:

(al

(b)

the recommrended abclition of Resarves and

Trust Land; and

the derree of assimilaticn, if desirable
between the two classes of land and how this

can be achieved

END OF LEXAMINATION
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COMMERCIAL LAW

THREE hours (Plus 15 minutes to read the Paper)

Four question (two from each Part)

(a)

PART I:

Kabeke works for a parastatal company which usually sends
him on tours of rural areas. On a visit to Mununshi
Banana Scheme, he was impressed bv the quality of banana
being sold for 10 ngwee per kilo. They were twice

as big and thrice as sweet as those on the Lusaka market.
It worked out that it would cost him 40 ngwee to transport
a kilo of hananas to Lusaka. The cheapcst market price
being K1.60 per kilo, he could get a handsome profit of
K1.20 per kilo since he intended to sell the bananas

‘himself and not to employ middlemen. With the intention

of becoming a full time banana vendor if the venture
proved successful, Kabeke obtained a K6000 car loan from
his emplovers. Together with his entire life's savings of
K4000, he managed to buy a second hand diesel truck and
to employ Banda as his driver, The journey took roughly
five days hence Kabeke's strategy was to buy green bananas
and pack them into a container. In this way they would
be slightly ripe and hence just right for market on
arrival, Xabecke made a profit of X400 on the first two
trips. On the third trip, the truck full of bananas broke
down in Ndola on the second day. The garage told Banda
that the truck would be ready in three days but in the
meantime, he should store the bananas in a ccol place.
Banda deciding that this would be a headache went to

the city market and advertised his "Mununshi Bananas

going cheap”. Thinking that he was making a profit,

Banda scold the bananas for 30 ngwee per kilo. He realized
K1500 of which he pocketed K500. He then telephoned
Kabeke to inform him of the situation. Kabeke is very
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angry since Banda's only mandate was to deliver the bananas and
the amount realized is so little. Kabeke wants to bring an
action against Banda but Banda insists he did his best in the

circumstances. Advise him of the legal issues involved.

(b)

(a)

(15 marks)

4

Apparent authority has been defined as '"the authority
of an agent as it appears to be” (Hely - Hutchinson V. B
Brayhead Ltd. (1968) I QR 549 at 583).

10 marks)

Mubanga is a reputed second hand car dealer. His practice
is to sell all cars entrusted :~ bim within 7 days.
Musonda entrusted him with the sale of his three red
Toyota Cressidas at X7000 each. He was to be paid a
commission of K1000 on each scle. As there was a big
shortage of cars Mubanga assured Musonda that the cars
would be gone in no time as the same make had even fetched
as much as K19,000. However Mubanga who had just come to
the end of his financial year had made fantastic profits.
He was therefore in the mood to¢ enjoy his money. Two
weeks went by without him doing anything about the cars.
One of the cars, was parked in the open air where it

was exposed to sun and rain. Tts paintwork began to
peel. Mubanga then decided to repaint all three cars
blue as a courtesy. He asked his 10 year old scn to do
the job. The little boy., anxious to go back to play,
painted all cars within 15 minutes. One could still

see the underlying original paint which made the cars
look at least three years older than they actually were,
Unknown to both parties, the povernment had issued
foreign exchange to car importers, The following week,
there was an influx of new Toycta Cressidas on the
market at K10,000 each. Mubanga panicked and sold two
of the cars to the first custcmers he could get at

K4000 each. He tendered K6000 to Musonda as the amount

realized, having deducted his k2000 ccmmission.
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Musonda refuses to accept the mcney. You are his lawyer.
He tells you he wants to recover the full K14,000 from
Muibanga as he does not think Mubanga has earned his
commisgion, Advise Musonda.

(15 marks)

() In the meantime Mubanga has found a customer for the
third car and signed a contract for its sale at K5000.
Prior to that but unknown to Mubanga, Musonda has come
and driven the car away having decided to keep it rather
than sell it at a loss. What are the options open to
Mubanga who fecls he is being deprived of a chance to

earn his commission?

(10 marks)

(a) Manda has a large maize estate in Zimbobwe., He specializes
in the provision of animal feed. Chileshe, the only
mill owner in Luapula valley is not aware of this. Since
the Zambian crop has failed Chileshe signg a contract for
the supply of 4000 tons of maize in 4 equal instalments
of 1000 tons every three months. Chileshe explains to
Manda that he needs the maize for his mill which
supplies mealie meal to the entire Luapula valley.

He further menticns that it is very good business as
there is no competition and the villagers only grow
cassava. Manda tells him he will provide the brand
Xnown as "Superior Cobs Grade One". Chileshe does
not know that this is the best grade animal feed maize
usually reserved for veal calves only. Chileshe takes
delivery of the first instalment and mills it. However,
his normally happy customers all return the meal
complaining that it contains too much fertilizer and is
not fit for human consurption Chileshe immediately sends
a telex message to Manda to stop any further deliveries.
Is he entitled to do so? Are there anv possible
remedies open to Manda or tc Chileshe?

(15 marks)
/uﬂll'..lC'ﬂ
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(b) What constitutes “delivery" and “acceptanee" for the
purpose of S.27 of the sale of Goods Act?

(10 marks)

(a) Explain the relevant principles of law in the following

cases: ‘

(1) Mulenga scld his car to Bwalya and was induced
tc receive a cheque as payment. The cheque was
dishonoured on presentation so Mulenga immediately
informed the pclice as well as putting a personal
call message on the radio specifying the car's
particulars for the general information of the
public and requesting Bwalya to return it. Two
days later Bwalya sells the car to Mutale who
had not heard the radic message. On taking Mutale
to court, Mutale is instructed to return the car
to Mulenga.

(ii) Mwerba sells beans to Phiri, the price to be
payable within thirty days, As scon as the truck
leaves his premises, Mwemba receives a telephone
call from a business assoclate informing him that
he has just learnt from reliable sources that
Phiri has been unable to pay his debts for the
rast year therefcre all his suppliers were
demanding cash before delivery. Mwemba sends
a driver with his private Mercedes Benz Car to catch
up with the truck and turn it back, which the driver

does,
(10 marks)

(b) Inonge orders from Mutumba 300 dresses for re-sale by
specific order. They are to be 150 blue and 150 pink to
be packed intc 30 boxes of 10 dresses each, (5 pink and
5 blue) Mutumba delivers 30 boxes of 15 dresses each
and although each box contains some blue and some pink,
they are randemly packed with no special attention paid
to colour specifications. Frustrated, Inonge unpacks
all the boxes and finds that there are actually altogether
250 blue and 200 pink dresses. Advise Inonge.

(15 marks) V4 TR
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Mr. Mvula is the Managing Director of Bwafwano Garage which sells
second hand cars for cash or by hire purchase. Some of the cars
that are sold at the Garage are the property of Bwafwano Garage
while others are not. The latter cars are brought to the

Garage to be sold on behalf of cwners at a commission. In this
categery, fell a Henda Quintet which Mr. Muzuulu took to the
Garage to be disposed of for K20,000 on his behalf.

thile window-shopping in Lusaka's fabulcus Cairo Road Mrs.
Muyatwa, a newly-wed who had just been admitted to the Bar as

an Advocate of the Bigh Court of Zambia, was captivated by the
beauty of the car in the showrocm of Bwafwano Garage. She insti-
nctively went into the showroom, not only to quench her curiosity.
but also to inquire about its availability for purchase.

Mr., Mvula personally came to attend to her. He told her that he
couid offer her terms if she did not have cas! . Mrs Muyatwa

was very pleased with the suggestion made by this "prince
charming'. She told him that she would come back the following
day after consulting her husband. The following day Mrs.

Muyatwa went back to Bwafwano Garage where she was handed to

sign a document entitled "Hire Purchase Agreement between
Bwafwano Garage and the Purchaser'. Refore signing, clause

10 was brought to the attention of Mrs Muyatwa. This clause read:

"The Purchaser acknowledges that no guarantee on the
part of the seller as to the passing of ownership of

the car is given or implied”.

Mrs. Muyatwa was not happy with this clause but then her
"orince charming” assured her that sihie should not worry about
the clause because the Garage has always passed ownership to
all Purchesers who had finished paying their instalments.
Reluctantly, Mrs. Muyatwa signed the Agreement. She noticed
that she was required to put down K100 as a deposit before
delivery and then to pay 25 monthly instalments of K1,000 each -
bringing the purchase price to K25,000, Notable about this
Agreement was the fact that it did nct contain the cash price.
The Apreement was also not signed by Mr. Mvula or anybody

on behalf of Bwafwano Garage until the tenth day following
delivery.
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Mrs Muyatwa accelerated the payment of instalments by paying
K20,000 in the first instalment. Just after paying the purchase
price she met Mr, Muzuulu at the Lusaka Golf Club, who told her
that he wanted to make the Honda Quintet a birthday present to

his girl-friend, Inonge., and that he had accordingly instructed

Bwafwano Garage to repossess the car,

Advise all the parties on their rights on the contract.

(@)

(b)

(2)

(b)

(25 markg)

What is the Principle of Insurable interest? Critically
examine its application in relation to the case of
Macaura - Northern Assurance Co. Litd. (1925) A.C. 619.

(10 marks)

The principle of disclosure like that of indemnity are
primarily intended to protect insurance companies at the
expense of other parties to the contract of insurance.
Discuss.

(15 marks)
What are the various ways in which a cheque may be
crossed? Explain the significance of each method of
crossing.

(75 marks)

John works in the accounts section of his employers’
firm dealing in the furniture business. He tells his
employer that K400.00 is owed by the employerr to

Maseti Furniture Company for goods supplied when this
was not true. As a result of this misrepresentation a
cheque is drawn on the emplover's bank by John in favour
of the Maseti Furniture Company.

The cheque is not crossed and Jochn forges the endorsement
in the name of the furniture company and negotiates it at
the popular Forum Bar where he drinks regularly. His
employer meanwhile has got wind of the forgery and issues
instructions to stcp the payment of the K400.00 cheque.

/79-99.;0.



7

PART 1II: L 330

(1) Advise whether the Forum Bar is entitled to the

amount of the cheque.

(ii) Would your answer be the same if there was no
such firm as the "Maseti Furniture Company'?
(10 marks)
(c) What are the essential circumstances in which a transferee
of a bill of exchange will cbtain a goed title despite

defects in the title of his predecessor?

(7% marks)

END OF EXAMINATICN
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ADMINISTRATIVE AND LOCAL GOVERNMENT LAW B

¢

TIME: THREE hours, plus 15 minutes for reading the paper.
ANSWER:  FOUR Questions: Two from Part A:  and Twe from Part B
PART A:

(Answer two questions from this section).

1.

The President of the Republic of Xozo has declared a state of
emersency. On 10th October, 1980, a detention ordar made
pursuant to Regulation 33(8) of the Preservation of Public
Security Regulations is served on Jean. On 12th October Jean's
detention order is revoked. She is immediately served with
another detention order made pursuant to Regulation 33(1) of

the Prescrvation of Public security Regulaticns. This detention
order is signed by the Secretary of State for Defence and Securty,
Jean is handed a sheet of paper written in Fnglish stating the

reasons for her detention.

"Between 25th January 1980 and 20th August 1983, you
were observed to be in the company of people who are
orcanising hostile expe diticns in a neighbouring state
against the Republic of Kozo. You also attended meetings
in the same period which were intended to devise ways and
means of overthrowing by unlawful means the lawfully
constituted Government of Kozo. These activities are
prejudicial to the security of the Republic of Kezo. Tt
is therefore, necessary to detain you in the public

interest',

The constitution of Kozo and its Preservation of Public Security
Act and the Regulations made thereunder af%;rard,materia with
the Zarmbian Constitution and the Preservation of Public Security
Act. Jean has contacted you to challenge her detention order.

Advise Jean.
/2 ensnons
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S., a Jehovah's Witness, applied to the appropriate licensing
authority for a trader’s licence. to operate a market stall,

under the Trades Licensing Act 1968,

S. carmied out the procedure for his licence application
correctly., He says that he was given no onnorturity to appear
before the licensing authority tc give evidence or to answer
any objection. He alse says that no official reason was,

’

siven to him for the rejection of his arplicaticon,

Two drys befors the licensing authority met, S was approached
in the street by X, a member of the authority. X told S that

traders’ licences were not issucd to Jehovah's Witnesses,

When the licensing authority met, X participated in the
proceedings and actively opposed S's application, on the grounds
that the issue of such a licence would operate against the

public interest,

Secticn 15 (1)(e) of the Trades Licensing Act 1968 provides
that:

‘... a Licensing Authority may in its discretion refuse to

issue a licence if it is satisfied « ......

(e) that the issue of such licence would operate against the

public interest.”

The Licensing ‘uthority has rejected S's aprlication. Now
he wishes to apnly to the court 'so that he can ~et his rights’.

Advise S,

/3nlsoao=t
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The Industrial Relations Court is established by Part X of the
Industrial Relations Act 1971, Section 101 (3) of that Act
reads:
'An award cr decision of the court on any matter referred
to it for its decision or on any matter ctherwise
falling within its soliz jurisdiction shall be final and
binding upon the parties thereto and on any parties affected
thereby, and such award cr decision shall not be questioned

in any proceedings or court, ’

B seeks your advice. He has been a party to proceadings in the
Industrial Relations Courc. ®s dees not dispute that these
Proceedings were preperly before the court, But he is very
unhappy with the court's decision. He thinks that it ‘was so
unreascnable that no reasonable tribunal could have come to it.
He vants you to apply to the High Court for a writ of certiorari

to quash the decision of the Industrial Relations Court.

In the light of the case law on the finality of the decisions of
tribunals, advise B as to:

(a) whether or not the Zarbian High Court is likely to
entertain a challenge to the finality of a decision of
the Industrial Relaticns Court: and

(b) in the event that it does, whether or not B is likely to

be granted a writ of certiorari *

V4 T,
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(Answer two questions from this secticn).

L,

In a sense, judicial control of delegated legislation will prove
to be either wholly successful cr a total failure....... anycne
who challenges the validity of delegated legislation in the
courts will only succeed if he can prove that it is ultra vires
the enabling Act and thus void. If +he challenged instrument
is found by the court nct tc be ultra vires, then it is intre
vires and entirely valid®.’

Yardley, Principles of Administrative Iaw (1931) P29,

It may thus be seen that judicial control of delegated
legislation may only be exercised within the ambit of the ultra
vires doctrine. Is there a need for Jjudicial centrel of
delegated legislation to be supplemented by cther methods of

control? Discuss,

His Honour, the Chief Justice of New Zealand, in his address on
"The Place of the Administrative Tribunal in 1969" to the Third
Commonwealth and Empire Law Confercnce observed:

".... as well as to ensure Jjudicial participation in the
development of the law in what may prove to be its most lively
gheres as to safeguard sound adjudication, the tribunal system
must not be allowed tn erode the position of the courts .....
The constant aim must be the maintenance of public confidence in
the machinery of justice in whatever area it is required in
modern  scciety. And in the end it i to the courts that people
look for justice."

To what extent do you think that the exercise of judicial
review by the courts over the decisiens of tribunals

actually promotes 'sound adjudication’? Suprort your view by
discussing critically the various arguments for - and
against the development of a system of specialised
administrative tribunals,

/Sncniooatol
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"The words "as they think fit" do not mean “as they choose®.'
(per Lord Wrenbury in Roberts VHorwood (1925) A11 E.R. 24 at 42G),

Explain, by reference to appropriate authorities, the extent
to which the courts may review the exercise by a statutory autho-

rity of an apparently unfettered administrative discreticn,
dugn

"Take the financial independence of local authorities. At
present each has, in thecry, a completely frec hand in determining
the services it intends tc provide and the way it finances them.

But in practice things harpen differently..."

(Quote from an article in the Guardian Weekl
4 9

October 1981, analysing the French decentralisation

proposals),

To what extent, in your view, dces the above quote apply to

analysis of those provisions of the Local Administration Act
1980 relating to the provieion of services, the raising of
revenue, and the exercising of financial serutiny over, district

councils.,

END OF EXAMINATION
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TIME: THREE hours (plus 15 minutes to read the question Paper).

ANSWER: FOUR Questions - TWO from Group - A and TWO frem

Grou» B:
GROUF -- A:
1. Law has, of necessity, to be enacted through the medium of

language. Language is one of the most ingenicus, though one
of the most imperfect, inventione of the human mind. It is here
that the role of interpretation of the letter of the law assumes
a highly significant role. In the process of interpretation the
approach of the various "“Schocls of Jurisprudence" becomes

highly relevant. Which one or more out of the Analytical/
Sociological/Realist/Natural Law approaches do you consider to

be relatively more appropriate for contemporary societies in

the developing world in general and Zambian Society in particular
passing through a transiticnal. troubled, turbulent pericd and
committed to the ushering in a new and just socio-economic

order for which Constitufional Commitment to this or that

ideclogy is expressly provided for?

Your view should be supported by a eritical, though brief,

evaluation of the merits and demerits of various aprroaches.

2. The concept and content of ownership and property is conditioned
and moulded by the socio-economicc-n~liticnl crntext ~f o
particular society at a particuler period of time. Jurists,
through their definiticns of ownership, merely articulate the
net result or impact of this ccmplex setting.

Comment, elucidate and critically evaluate.

J2000iianns
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Critically comment on the following statements:

(a) "A vight is neither a legally protected interest alone,
nor a legally guarantesd power alone: it is a legally

guaranteed power to rcalise an interest”.

(d) “The 'fact - secptics’ and the 'rule sceptics® do project
an important element of truth which cannot/should not: be
ignored. However,those who unduly emphasize these
aspects suffer from the perennial defects of cver

exaggeration' .
GROUP _B:

' The states of Utopia and Realia were engaged in a bloody war

for four years involving discriminate bombing by realia forces
in flagrant defiance of recognised rules of Internaticnal lLaw
with regard to warfare. Utopia suffered incalculable material
loss. Cities were virtually demolished thoush it did succeed

in protecting human lives by adopting modern devices e.g.
underground tunnels etc. Acute housing shortage was one of

the many major problems which it faced soon after the war was
over. Utoria was traditicnally committed to a free market
economy. , sanctity of right to property and ownership, efc.,

Under the law, as it existed, landlords had unrestricted rights
in the matter of fixing rents of the houses and almost an
unrestricted right of evicting tenants by regaining possession ,
Soon after the war the Parliament of the state of Utopia enacted
The Rent, Mortgage and Letting Control Act which regulated

both the power of fixing rents, of eviction of tenants and other
rights of landlords. It also categorised premises covered by
the Act.

/30iiiann
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One of the provisions of the said Act was that if the landlord

regained possession of the premises, they became decontrolled.

For this purpose ,'possession’, it was provided, shall be

construed as meaning ‘actual possession' and a landlord, it

added, "shall not be deemed to have come into possession by

reason only of a change of tenancy made with consent”.

The fcllowing four cases under the said Act decided by the

highest court have had a mixed reaction both from the jurists
and the public:

(1)

(11)

(iii)

(iv)

A was the tenant of ¥. A decided to give up the premises,
He, alonowith B, who was locking for a rented premises,
met X's agent by appointment a week before A left the
premises. A handed the key to the agent, who immediately
handed it over to B. The court held that X had come into
actual rossession and the premises had, therefore, become
decontrolled and hence not roverned anv more by the

said Act.

P was the tenant of 7. P decided tc give up the premises.,
He droprped the key of the premises into thes letter-box of
the office of Z's agent, which was closed for the week.
It was held that Z had come into ectusl possessicn and

the premises had thus became decontrolled.

R was the tenant of Q, the landlord. FEHe was living in
that house with his mistress. Due to scme differences
with her, R discontinued staying with her. The mistress
continued to stay in that house. It was held that R

had lest possession of the house,

L was the tenant of M, the landlord, He was living in
that house with his legally married wife. Due to

some differences L deserted her and discontinued
staying with her. The deserted wife continued to stay

in that house. It was held that L was still in possession

of the house and could not be said to have lost possession.

/u‘no.'ooo
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Present a critique of the above decisions in the light
of juristic definiticns of possession and legislative

and/or judicial policy.

Under the constitution and the law of the state of
Universia every citizen was guaranteed freedom of

movement and of expressicn. Workers were guaranteed the
"picht" to strike. The National Trade Union Congress

gave a call for strike in all industrial establishments

on the issue of restricticns recently imposed by the
government on the quantum of wage - hike which workers cculd

claim.

Workers rescrted to picketting to prevent those of their
fellow-workers who scught to disregard the Union's call
given after a 20 percent: 'Yes' hallot by werkers.

A, a worker, insisted, on going to the rear entrance of

an industrial establishment to Jjoin about two dozen pickets

who were trying to prevent those of their fellow workers

who were soing to work disregarding the Union's call.

B, the rolice-officer on duty, prevented A frem going

on the ground that according to him (B ) two dozen

Pickets were all that were needed under the circumstances.
Despite B's direction to the contrary, A brushed past

B and joined the pickets. A is hauled up before the
court for preventing @ public servant in the discharge of
public duties. One of the main contentions of A is that
he has a risht to freedom of movement and to strike and

B is, therefore, under a ccrresponding duty not to
ocbstruet him and was corsequentlv liable to pay damages

to him for the violation of his rights,

I
/\)--oonoinc



GROUP B: Cont.....

L 410

(ii) The municipal corporation ccnveved, in 1956, to a
company, X & Co. Ltd., a plot of land for 99 years for
use as an airfield. The ccrporation undertook to maintain
it for use by the company. In 1970 the corporation
purperted to revoke the company's interest in the rlot
of land. The company sought for an injunction against
the corporation so as to prevent it from infriging the
"pight" of the conpany under the conveyance. The
corporaticn's main contention before the court is that
the court cannct issue an  injunction since that
would amount to compelling the corporation to fulfil
its obligation to maintain the airfield i.e. be
equivalent to an order for specific performance -
something not permissikble under the general principles
of law. If at all. the company could only claim
damages.

As a presiding judicial office you have tc decide
the two cases. Give your well reascned decision in

the lipght of conceptual analysis of right in a wider sense
jdentifying the jural relations involved and precedents,

if any.

The state of Pakrania was ruled by a monarch who was almost a
dictator. Under the leadership of a fanatic religious funda-
mentalist a small but well crganised groun of militants amongst
the people of Pakrania, the ruler is forced to quit and gco into
exile. This small group comprises whites while the over-
whelming majority of the population comprises . blacks.,

The fanatic leader without assuming any ~ffice in the state

hierarchy virtually dictates the policy of the state.
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Under his directicns the puppet regime that captures power
rules by issuing decrees enforcing, for example (a) the worst
form of apartheid (b) enfeorcing conservative religious

dogmas, tc wit, that the legal value of the evidence of one

man equals that of two women etc. Apart from such measures a
Title of repression is let lrose whereunder the Party Militienren
become a law unto themselves. They indiscriminately detain
people opposed to them, kill them, torture them under secret
and/or retrospective decrees. Oppcrtunists volunteer
information, abet and aid the militiarmen ~nd the punpot recime

A
J

in their nefarious designs and actions., A reirn of terrcr is
let lcose. The opportunists are motivated not only by the aim
of perscnal gain but also of liguidating and/or settling sccres
with those against whom they had personal enemity or

grievances and they, by and large,succeed in the task. The
secret decrees issued by the puppet regimes are fortified by
enacting retrospective secret statutes satisfying the formal

and procedural requirements of the constitution in ferce.

The puppet regime is eventually ousted. Those who suffered as
a result of the "laws" and decreecs of the regime and of the
actions of the Party Militianmen and opportunists nw sook
judicial remedy praying for punishment to and damages from the
opportunists,the Party Militianmen »nd those whn hald

responsible positions under the puppet remime. They argue that

(1) Law which does not have a minima of justice in it does
not deserve to be termed as law and hence those who
obeyed such a lawless law parading as rule of law must
be punished:

(ii) Law and morality cannot be entirely devorced. Morality
is one of the primary and foremost concern of law since
recognised morality is as neeessary to society as
recognised government; Consequently, they plead, decrees'/
"laws" and actions of the puppet regime, the militiammen,
etc. under them should be apprepriately dealt with by

the judiciary which is the custos mores of the people,

and has the residual power to uphold merality as also
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the raticnale and reascn underlving the concert of law
and nct merely the letter of the law in complete

disresard of considerations of justice and morality,

Those against whom action is brought argue,

(1)

Law cught not tc have direct concern with morality in so
far as it has not been expressly and unambigously
incorrorated in a statute or decree validly enacted

cr made in accordance with the procedure established by

law;

Tf the courts strike down laws/decrecs so enacted/made
the majesty of law and fidelity to law would dissclve
and disappear resulting in a state of affairs in which
every one would be a law unte himself - considering

this or that statute/decree as leral or illegal on the

criterion of his own noticns of morality and justice.

You have been aprointed as Minister of Justice after the
overthrow of the puppet regime, VWhat policy - ruidelines
weuld you lay down?  Should the alleged coffenders be

dealt with and be junished by the courts? Should the
considerations projected by the complainants be taken

intc account and followed bv the courts? Should the new
regime enact a comprehensinve retrospective law to
adequately deal with such persons against whom corpaints
have been lodred so as to ensure that they do nct escape
the net of law and of the fundamental assumptions umder-
lying the concept of law? Should the allered ~ffer.lers be
left to be dealt with by the commlainants in the streets -
the state tolerating & temporary Thase of "instant justice"
till crderly and established ncrms underlying the coneept
of law become a ncrmal feature as this course will be
consistent with the new regime's. respect for the Rule

of Iaw?
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.

Tender your well reasoned advice to the Cabinet

supported by juristic opinicns, precedents, decided
cases, reports ete, with regard to relationship between
law, morality and justice as alsc with recard to the

aforesaid contentions.

END OF EXAMINATION
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BUSINESS ASSOCIATIONS

THREE hours (Plus 15 minutes to read the questiom paper)

[ER: Four questions (Two from each section).
SECTION  A:

(a) "A promoter is neither an agent of, nor a trustee for, the
company he promotes but he stands in fiduciary positicn
towards that company’ .
Explain this proposition of law with the help of decided
cases.

(10 marks)
(b) Miss, Mukuwa has been a very prospercus legal practiticner

until last year when she could not withstand stiff
competition from the recentlv formed Lepal Services
Corporation. She then decided to invest most of her
wealth in a company she personally premoted to deal in
upholstery business. Other sharehnlders in that company
were Mr, Dube and Miss., Mudenda, also lawyers, The three

sharehclders were alsc the only directors of the company.

Four months after the company had beccme operational,
Miss, Mikuwa, at a full beard meeting, raised the question
of  her payment for promotion services by rendering the
company & bill for K5,000. Both Mr. Dube and Miss, Mudenda
disputed the bill - not that it was not supported by
receipts but because the company could not have legally
incurred any expenses befere its incorporaticn. They also
reminded Miss. Mukuwa that whatever services she had
rendered tc the company before it was incorporated was
past consideraticn in terms of the long established law

in Clinton's Claim (1908) 2 Ch, 515, Miss Mukuwa, on

the cther hand, has contended that by virtual of the
rrovision she had inserted in the company's articles
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(a)

(b)

(a)

SECTION A Cont.ceseans

L u2¢

of association that directors had power to pay
preliminary expenses out of ccmpany funds, she was

entitled to her promotion services.

As an arbitrator, how would vou resclve this conflict?
{15 marks)

Secticn 8 (3) (a) of the €mpanies Act provides that
"the memrandum of association rust alsc state the
amount of share capital with which the company proposes
to be registered and the division thereof into shares of

a fixed amunt’.

Discuss the sipnifucance cf share capital, and also the

need to have it divided into shares of a fixed amount.
(10 marks)

Explain with the help of decided cases how the concept
of separate legal personality has caused hardship teo
third parties. How has the judiciary reacted to this

hardghip?
(1% marks)

Lord Davey in Burland v Earle (1802) A.C. 83 stated that
".o... it is clear law that in crder tc redress a wrong
done to the company or to recover monies or damages
alleged to be due to the carmpany, the action should
orima facie be brought by the company itself.® Explain
the implicetion of this statement and rive examples of

alternative ways of instituting corporate action,
(10 marks)
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Turing the world-wice econcmic recession of the last
decade, UNZAZO Ltd, cxperienced serious iiquidity
problems which led the company to reconstruct its
share capital structure and to bring in new investors.
At a meeting held bw the directcrs cn 12th July, 1980,
it was resolved to recommend the following measures to

the sharcho lders . -

1. That the company’s authorised share capital be
raised frowe K60,000 to K100,0C0;

2. That the siare canital of the company be divided
into 50,00C ordinary and 50,000 deferred shares,

at the par valuz of K1 each; and

(o8]

That the deferred shares shculd not have any
votinz rights but rank pari passu with ordinary
shares in respect of dividends and return of

capital in the event cf the ccmpany winding up.

The shareholders, without holding a meeting, ynanimously
endorsed the recomn ndotions of their directors and

gave them a preen light to implement the new measures.

Acting on their mandate, the directors invited Master
Buka Mulwile, the Managing Director of the vast Mulw ila
economic emsive, to invest in UNZACO Ltd. Before
accepting the invitation Master Mulwila consulted his
father on the best strategy to adept. The father, who
had mcre than rudimentany knowledge of business law,
advised the scn to bid for all the 50,000 ordinary
shares. After protracted consultations with share-~
holders and Master Ruka Mulwila the directors finall
bent to the wishes of the Mulwila empire, and
accordingly an offer to sell 50,000 ordinary shares

in UNZACO was formally made to Master Buka Mulwila, who

readily accepted it.

I eeeenenons
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Upon acquiring 50,000 ordinary shares in UNZACO, the
Mulwila emire decided to turn the comnany into an
acadeny of business law, on similar lines with the
Kamuzu Academy in Malawi. Master Buka Mulwila by
coincidence met the other shareholders at the Lusaka
Club during Lusaka Open Lawn Tennis Comretiticri, and
over a 'scctch' he hrcke the news that he would instruct
the directrrs of UNZACO to alter the chiects of the
company to enable the company to be converted into an
academy. The shareholders vehemently opposed the idea
but all Master Mulwiln said was: "Well, gentlement, the

decision is irvevccable’
Advise the partics as *to their rights.

! (15 marks)

SECTION  B:

Why has ZIMCO Ltd. been made the Government's apex holding

company for all the parastatal companies?
( J Jib's 7.1‘} )

In the recently amcunced reshuffles President Yaye.
swep permanent secretories with rarastatal companies

managing directors. One of such permenent secreiaries

turned int» menaging divector was Mwazauka, also intimately
lnown in the Fastern Province as the‘fiyzhting Angoni Bull 7
The parastatal comrany to which Mwazauka was posted  is
called TAPASOSWA Co, Ltd., and is jeintly-owned by the
Government, through its exgency INDECO, and private

entreprenecours from South Africa and the United Kingdom.

Prior to the arnouncement of Mwazauka's new appointment,
the private sharehclders cf TAPASOSWA Co Litd. (who were
managing the company) had not been consulted and they

had meanwhile earmarked ancther candidate for the post

/5.“'.!‘:'
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of managing director. On the day Mwazauka was to take

up the new post, he first went to State FHouse to take

on cath of allegiance to\Pres\idsmt Yaya. But when Qe went
to the premises of TAPASOSWA Co. Ltd. he was turned away
by a security guard who said he had instructicns to turm
away any persons with dubious credentials. Infuriated

by this rebuke, Mwazauka warned the guard that it was

not to be long before he found himself without employment.

YWaazauka drove straight to Freedom House to narrvate what
hac happened. Before party militants were mobilised to g0
+o TAPASOSWA Co Litd. to teach the 'recalcitrants’ a lesson,
the opinion of the perty legal counsel was sought cn the
matter. The legal counsel quickly rushed to the &31!“:‘81;5%
Reristry where he discovered that the power O appoint a
menagine divector for TAPASOSWA Co Ltd. was, by virtee of
the menarement contract, vested in the private sharcholders.
He accerdingly advised the top party functionaries that the
law was not on their side., To this Mwazauka said:
"Nensense we are a particinatory democracy and what the
President cr the Party says is the law., T am going to
obtain an arder of mandamis to compel those racist
shareholders to allow me to assume my rightful position
just as mwy counterrarts who have been mosted to other
parastatal companies”. True to his word, Mwazauka has
approached you to set the legal machinery in motion.

What is your advice? Are there other possible ways of

helping Mwazauka?
(15 marks)

Fxarine critically the two co-operative princirles of
(a) oren and voluntary membership: and
(b) democratic management and control of a coloperative

society.
(10 marks)

/60‘!..!‘."'



(b3

(a)

(b)

- & -

SECTION B L 420 ‘ :

Give a fairly reasonable account of the preparatory work
that the intending members of a co-operative soiety have
to do before the Registrar of Co-operative Society can

register their co-operative Societv. If the Regis*trar
is not satisfied with preparatory work, what actions can

he take?
(15 marks)

VWhat is the difference between partnership and a  sole
trader? Txplain this in relation to Hrenda and Advocates,
which is a law firm operated solelv by Mr. Ben Mgenda

but formed under the Partrership Act.

(10 marks)

Florence who is a partner in Twikiza € Co. had originally
contributed ¥5,000 to the share capital while the other
partner whose name is Jobs only provided skills. The
partnership ran successfully for 10 years before problems
started, Most of the requisite machinery broke down when
there was no foreign exchange to be used for replacement.
As a result, Twikiza €& Co. sustained a loss of K3,000.

The creditors have sued to recover their money but Jobs has
refused to contribute to *the partnership debt, arguing that

his original contribution was in form of skills only.

Advise the parties on their rights.

(15 marks)

END OF EXAMINATION
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Cancidates may bring unmarked Yan Brownlie's Documents on

International Law and African Affairs.

A1l candidates will be permitted 15 minutes reading time
during which NO ANSWER MAY BE BEGAN

Answer

1.

SECTION A:
either (a) or (b)

(a) How has the growth of international organisations
affected custom and agreement as scurces of international

law or forms of international regulation?

(b) What impact, if any. havc cmergent states of the 'Third

World' made on intermational law and relations?

Tn 1748 an explorer from Mwezi proclaimed soverelgnity cver
two islands namelv Junza~-A-Jilo and Mupani. Junza-A-Jilo

was densely populated with an active fishing industry and
Mupani. Island lying some 1050 kilometres south of Junza-A~-J ilo,
was sparsely populated almost desolate with no visible trade
but rich in penguin life. The proclamation was officially
endorsed and published. Mwezl granted concession for the
exploitatiqn of minerals and other natural resources on both
islands. An expedition sent to survey both islands duly
surveyed and returned home after spending three weeks in each
island. Nothing much haprened until 1902 when, in protest to
an expedition sent by Zisva state in 1901, Mwezi sent another
team which found on Junza-A-Jilo, Ziswa's National flag and

a trading post supported by sn Admiristratcr-GCeneral., On Mupani
Island they found ancther of Ziswa's trading posts. Both |
occupations having been effected by Ziswa in 1893, Both Mwezl
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SECTTION A Contyuya,
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and Ziswa claimed territory of the two islands. Discuss the
merits and demerits of the claims regarding each of the two
islands,

It is said that the universal succession theory deduced from

the analogy with runicipal law of inheritance that the successor
state is totally subrogated in the contractual relationghip of
its predecassor:; and the negative succession theory, deduced
from the hiatus in sovereignity the conclusion that the contract
was abrogated and no obligations with respect +o it were acquired
by the successor state arc, both unsound deductions, Discuss

giving reasons for your views.
SECTION B:
Sl B

Write brief notes on two of the following:

(a) The Genocide Convention,
(b) The Advisory Jurisdiction of the International Court
of Justice and the development of International Law.

(c The African Charter on Human and People's Rights.
Answer cither (a) or (b)

(a) "The United Nations have managed successfully to
surmount the tensions of the "Cold War period’ and
despite recent set backs continue tc lead the World
into détente The secret of this success lies
in the United Natiocns’ capacity to adapt to changing
conditions of World politics. The two constitufional
mechanisms which account for this flexibility are the
complementarv structurss of the General Assembly

and the Security Council®, Discuss.

(b) What contribution has been made by regional groupings
and alliances under the United Nationg Charter to the

maintenance of Internaticnal peace and Security?
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SECTION B: Cont....
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L 430 .

Answer either (a) or (h)

(a) Critically examine the principle of self-determination
as it hac been applied in orlenial and nost~colonial
situations. What does its history insiicate about ths
viability of the nation-state as the basic unit of the
international system?

(b) Discuss the Mandates and Trusteeship systems of the
League of Nations and the United Nations in light of
the continuing problem of Namibia,

Answer either (a) or »)

(a) The IMF and GATT provisions rélatinq to restrictions
wn Trade offer o cormrehensive scheme of international
action desipned t+n eliminate a1l manner of restraints to
internaticnal trade. Further, the relevant provision
of sthe two instruments create an economic environment
conducive to, and hecessary for the accelerated economic

development of +the less developed countries, Discuss,

(b) Discuss . the structure and functions of either the
International Yonetary Fund or the Southern Afrieca
Pevelopment Coordinatinn Conference.

E'D OF EXAMINATION
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CONFLICT OF LAWS

TIME: THREE hours

INSTRUCTIONS TO CANDIDATES:

Answer any four Questions. OQuestion No. 1 is compulsory.

Refer to latest case laws.

1. X, a body corporate incorporated under the laws of the state of
New Ybrk,'entered into an agreement with Y, a body corporate
incorporated under the laws of Canada to carry a Cargo of Cotton
from Newfoundland in a Canadian ship for delivery to X, in
New York and accordingly bills of lading were sipned in
Newfoundland.

The Newfoundland carriage of Goods bv Sea Act 1932, provided in
S.I. that 'subject to the provisions of this Act"”, the Rules set
out in the schedule thereto should "have effect in relation to
and in eonnection with the carriage of goods by sea in ships
carrying goods from any port in Newfoundland to any other

port whether in or outside the Newfoundland. Section 3 provided
that 'Every bill of lading or similar document of title issued in
Newfoundland which contains or is evidence of any contract to
which the Rules apply shall contain an express statement that

it is to have effect subject to the provisions of the said

Rules as expressed in this Act. Avt.' 111, rule 8, provided that
any clause, covenant, or agreement lessening the carriers
liability under the Rules should be null and void and of no
effect. Art. IV, rule 2, oprovided that neither the carrier

nor the ship shall be responsible for loss, cr damage arising or
resulting from (a) act; neglect cr default of the master,
mariners, pilot or the servants of the carrier in the
navigation or in the management of the ship, .... (c) perils,
dangers and accidents of the sea or cther navigable waters.



N

L- h4Q Cont.,...

The bills of lading signed by the parties did not contain the
statement required by section 3 of the Newfoundland Act. The
bills of lading contained a statement 'this contract shall be
governed by Fnglish Law.’' The ship while carrying the cargo from
Newfoundland to New York ran into bad weather in Canada and
owing to the nerligence of the master of the ship the cotton

was damaced. X, tock delivery of cargo in New York in a damaged
condition and paid freight,

X, brings an action against Y, in Canada claiming damages for
failure to deliver the cotton in like condition as received

on board and claimed that Y's ship was a common carrier and

as such insurer of goods.Y,Pleads that the bill of lading and
the Pules exempted it from liability even if the damage was
caused by the captains negligence and the contract was governed
by the law of Newfoundland.

Decide and discuss the proper law of contract for the above
said case with the help of latest decisions,

The conflict of Laws or Private International Law is that

branch of law which deals with cases in which some relevant

fact has a connection with another svstem of law on either
territorial or personal grounds, and may on that account,

raise a question as to the application of ones own or the
appropriate alternative (usually foreien) law to the determination
of the issue, or as to the exercise of jurisdiction by one's

own or foreign courts.

Discuss in the light of above the nature, basis and scope of
conflict of laws. Illustrate your answer with reference to
modern doctrines and theoretical propositions,

X, & Pritish subject domiciled in Italy, died leaving movable
property in England and Italy and immovable property in Italy.
X, left two Wills one in English and other in Ttalian. By
Erglish Will X, gave the residue of her property in England

to her neice, Y absolutely. By an Italian Will X, aprointed
her grand-nerhew M, heir of her movabie and immovable property
in Italy subject to a wufpuet in favour of M's mother during

7~
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her life. Neither Will left anything to W, who was X's
only son.

W, claimed 2 declaration that he was entitled, notwithstanding
the testamentary disposition of his mother, to one moiety of her
movable and immovable property in Italy and crnie meiety of her
rovable property in England as his legitimate portion under

talien law.

Art. I of the Ttalian code provided that succession whether

under an intestacy or under a will, was regulated by the
nationality of the deceased. Art. 9 provided that the substance
and effect of testamentary dispositions were deemed to be governed

by the nationality of the testator, Decide with the help of leading
cases.

Under English law the succession to movable yroperty is

governed by the law of domicil, Decide with the help of leadins rae--

(a) X, was borne in Zambia of English parents domiciled in
Zarbia. He was educated in Englamd but returned to
Zambia in 1960 soor. after attaining his majority.
In 1965 he married in Zambia. In 1968 he left Zambia
for geod and went to England where he lived with his
mother-in-law and locked around for an estate on which
to settle down, Owing to the bad weather and the high price
cf land he became dissatisfied with Fngland and Was undecidec
to settle in England or France or Zarmbia. On 28th

September, 1969, his wife died.
¥here was X, domiciled on 28th September, 1969,

(b) John, domiciled in France married Anna domiciled in
‘ Za mbia, They lived in Malawi as husband and wife.
In 1972, John leaves Anna in Malawi and returns tc
live in France. Anna returns to Zambia and continued
living there up tc 1976,

Where is Anna domiciled in 1976. Decide.



L uup Cont.,..,

The parties were Muslims doaiciied in Zambia vhen they married
there in 1958, The marriage was motentially polygamcus, By
the iniddle of 1961 the hushand acquired a demicile of choice in
England, In 1963, the husband petitioned for a divorce on the
ground of the wife's desetion since 1958, The wife cross=peti-
tioned for diverce on the ground of the husbands cruelty
before 1981 and of his adultery since that date.

Discuss and decide the following with the help of cases:..

(i) Vhat are the legal characteristics of the type of
marriage over which the English matrimonial courts exercise

jurisdiction to proncuncs a decree of divoree?

(ii) If a marriage is at its inception potentially polygamons,
can it subsequently “e impressed with a monogamous
character and under what situations?

(iii) Does acquisition of English domicile preclude thie
husband from marrying o second wife while . ‘his first

o

wife is alive?

(iv) What recomition willl be evtended by an English court
to a valid marriage that is found to be potentially or
actually polygamons? Refer to statutory law also.

(@) Hand W, Polish by nationality and domicil, were married
in Austria on May 19, 1945, The marriage was veid. On
June 12, a daughter Barbara was borne to them. As from
June 30, Austrian legislation retrospectively velidated
such religious marriages, subject to their registration
in a public resister. In 1948, by which time Haond W iad

both acquired a domicil in England their marriage was
registered in Austria as having been lawfully married
since May 19, 1945,

/5. 000,
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In 19250, Wand X, went through a cevemony of marriage at
London. Thev had a son, M, borne before this marriace,
Is M, legitimate? Decide giving reasons.

(b FH, a hushand, at all times domiceled in Ttaly, M
married there W, in 1953, He was granted a divorce
decres by proxy by & lexican Court, which decree
would not be recognised in Ttaly., He went to live in
Denmark and, on a onz day visit to England in 1964, B,
married M, who was resident and domiciled in Denmork.,

H and M returned to Demnark to live. H, petitioned the
English court for a decree of nullity on the ground that
he was already married when he married M.

Will M succeed?

Both tranches of English conflict rule for tort 1liability have
been subjectad to severe criticisms. By insisting that the
torticds act must be actionable in England as well as not
justifiable by the law of the place where it was committed,
English law manifests an illiberal attitude and mechanical
Jjurisorudence.

Discuss and illustrate with the halp of leading cases.

What are the conditions under which foreign judrements may be
enforced in England? What are the defences which may be
effectively set up in actions in English courts to enforce
such judrements ?

END OF EXAMINATION
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INTERNATTONAL, TRADE AND INVESTME:T

TIME: THREE hours (Plus 15 minutes to read the question paper)

ANSWER: Four Questions. Answer at least one from each Section.
O

SECTION A
—_—_ A

1. Korea gives Subsidies to the production of colour T.Vs,
There is no colour T.V broadcasting in Korea, and virtually all
production ig exported. U,S, T.v. manufacturers corplain that
because of Korean subsidies they are losing their markets in
S5.E, Asia.

Advise the U.S. government on what stens it onuld take.

2. What success has been achieved in regulating international trade
in raw materials by meang of agreements between Droducers and
consurers? Ixplain the DPrice control mechanisms of any two of
such agreements,

3. (a) Imports of canned tomatces fpom Italy are causing
' considerable problems fop U.S. tomato producers in the
U.S. market, wha+ can the government do about it?

(b) What developments have flowed from dissatisfaction with

. Discuss the various ways in vhich internaticnal community has
tried to €ncourage trade between developed and developing
countries and assecs their Successes, if any,
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The important consideration for a foreipn invester is the political
situation and mossible threat of nationalization by the state

of Situs. How is the foreign investor rrotected against
nationalization by (i) its home government (ii) international
institutions.

Private investment is admittedly considered to be essential for
growth and development of the developing countries. What are
the factors which influence the investors to invest in cne

country rather than the other,

Multinational corporations are censidered to be involved in
many malpractices which arc adverse to the econcmic intevests
of the host countries, Elaborate precisely those malpractices.
Describe the measures which have been taken to regulate their
activities :

(a) under the Andean Foreign Tnvestment Code.
(b) by the United Naticns,

What are the salient features of arbitration? Discuss +he
applicable 1dw of arbitration by the Internaticnal Centre
for Settlemert of Inves tment  Disputes and the provisions for

enforcement of its award,

END OF EXAMINATTON
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INSTRUCTIONS::

(i) TIME ALLOYED: 3 (Three) HOURS

(ii) ANSWER TWQO Questions from Part A and One Question

from Part B,

PART A4

ANSWER TWO QUESTIONS FROM THIS STCTICIH:

"The rights of the individual depend for their very exis-
tence and implementation upon the continuance of the orga-
nized Political Society - that is t.e ordered society
established by the constitution., The continuance of that
society itself depends upon national security, for without
national security any society is in danger of collapse

or overthrow, National security is thus paramount not
only in the interests of the State but also in the interests
of each individual member of the State; and measures
designed to achieve and maintain that security must come
first; and, subject to the provisions of the constitution,
must override, if need be, the interests of individuals,
and of minorities with which they conflict"., -~ per
Qlagden, CeJe in Kachasu v. Attorney~General for Zambia

(1967).

How far is this view reflected;

(a) in the range of constitutional and statutory powers
conferred on the executive in Zambia in emergency

situationsg

(b) in the judicial approach to the conflict between

individual rights and national security in Zambia?

fo
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Twapia was a former British dependency which became inde-
pendent from Britain in 1966 under the usual Westminster -
type of constitution made in London. In 1970 Twapia became
a Republic within the Commonwealth of nations., The govern-
ment of the Republic of Twapia now proocses to introduce
a one-party State. However, it is generally agreed by
all politicians in Twapia that under the new one-party
constitutional order, certain cardinal or core attributes
of democracy must be entrenched eswecially a free electoral
system which would enable every eligible citizen of Twapia
to vote and to freely compete in elecctions to all repre-
sentative institutions; maintenence of the rule of law;
independence of the judiciary; resw»ncct for individual
rights and freedoms, The government of Twapia has hired
you as one of its constitutional lawyers fo advise it on

the following matters;

(a) the best technique for bringing about a democratic
one-party State capable of attaining the objectives
of Twapiajy

(b) whether or not to incorporate 2 bill of rights in the
new constitution and the reasons for your views -
particularly the question of whether or not the one-~
party system is compatible with the constitutional

protection of human rights;

(c) the status of the party constitution under the new

system,

Advise the government of Twapia on all these three counts
drawing on the experiences of Ghana (1964), Tanzania (1965)

Malawi (1966), and zaubia (1972).

[3eves
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The constitution of Pamodzi of 1970 cstablished a .:.wu:
Presidential form of government, with a strong executive
President who was not responsible to the legislature.

It also contained a justiciaple 3ill o Rights along the
Zambian model. On January 1 of 1972, Lieutnant Moyo,
together with a group of middle ranking army officers,
staged a coup., The incumbent President Bonzo was
murdered and Lieutnant Moyo declared nhimself President.
The legislature was dissolved and some of its members
jailed, A4 National Council of Redempticn (NCR) was
establisheds Decree No. 1 of the 2evclution vested all
executive and legislative powers in tiie NCR acting under
its chairman, Lieutnant Moyo. Decrez ITo. 10 of the
Revolution, which was duly enacted by the NCR on February
1, 1972 authorised the President to detoin anyone who,

in his opinion, was guilty of advocating, teaching, aiding,
or abetting the commission of crime, sabotage, unlawful
acts of violence and of terrorism as a means of accompli-

shing political change.

Alfred Kojo, the former Minister of Broadcasting and
Propaganda (and a leading figure in the overthrown dicta-
torial regime) was picked up by the police and was subse-~
quently detained by President Moyo acting under the autho-
rity of degree No. 10. He now applies to the High Court for

Pamodzi for release on the following groundsg

(a) that Decree No. 10 is unconstitutionalj

(b) that the NCR, having unlawfully seized legislative
power from a duly elected legislature, is unlawful

and has no power to make legrlly binding decrees}

(¢) that the 1970 constitution remains the supreme law
of Pamodzi and under its terms his continued detention

is unlawful,

Assume that you are a lawyer for Alfred Kojo. How
would you advise him on all the three counts bringing
out clearly Hans Kelsen's theory on the juristic

implications of a reveclution? Also discuss with

reference to any decided cases on those issues:.
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PART B
YER CNE QUESTION FROM THIS SECTICH,.

'The point at which the political process provides or can
provide effective control is the line to which judicial
review should advance. Unless it <dces, there must
continue tc be an area of governmental activity in respect
of which aggrieved citizens can icck to neither the

political process nor the courts for effective redress.'

(Thomas, Parliamentary Cecntrcl of Ldministrative

hction)

To what extent do the courts and the political processes
in Zambia provide citizens witix effective redress against
maladministration? Do you’égree with Thomas's view of
the proper extent of the power of judicial review?

Discuss,

Critically evaluate the effectiveness of legislative

supervision of delegated legislation in Zambia,

END OF EXAMINATION
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