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ABSTRACT

IUis an immutable fact that cvery Criminal Justice System has the obligation o cnsure that it
follows the principles of evidence laid down in the law and devise a mechanism to respond to
wronglul convictions when they do arise. This work considers (he extent of adherence to
selected principles of evidence by the Zambian criminal justice system and how it has

responded to wronglul convictions,

One aspect the essay examines is the principle of confessions and the extent to which the
Zambian criminal justice system adheres 1o its requirements. Tt was found in this rescarch that
the Zambian criminal justice system lareely adheres 10 the requirements of the principle of
confessions. However, it was also noted (hat in practice. the principle is also Naunted. Thus. it
is recommended that interrogations conducted by the police should be video-recorded to

cnsure that confessions given by the accused are voluntary.,

Another aspect given regard in this essay is the Doctrine of Recent Possession and the extent
to- which the Zambian criminal Justice system adheres (o its requirements.  Research

conducted on this topic found that the Zambian criminal justice system doces indeed adhere 1o

the said requircments save for o fow instances.

Furthermore. the essay looks at the phenomenon of wrongful convictions. It was found that
the Zambian criminal Justice system does not have an institution mandated 1o deal with
aspects of wronglul convictions. However. ol note is the fact that there are measures that
have been put in place to prevent wronglul convictions. These include: establishment of o
forensic unit: standard eyewitness identilication procedures: and presence of an independent
observer during police nterrogations. It is recommended that an institution should be created

in Zambia to solely consider aspects ol wronglul convictions.
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CHAPTER ONE

AN QVERVIEW OF CONFESSIONS, THIEE DOCTRINI: OFF RECENT POSSESSION AND

WRONGFUL CONVICTIONS
1.0 Introduction

The courts. being the custodians ol justice. arc tasked with the responsibility to adjudicate on
various cases. In terms of criminal matters. there are principles of evidence which must be
adhered to during trial, Invariably. when these principles of evidence are not followed. wrongful
convictions are the end result. There have been numerous reports in Zambia and across the globe
in which individuals have been convicted for crimes they did not commit and were. after

spending a number of years in Jail. exoncrated.

In the United States of America for mstance. 16 vear old high school sophomore Jelf Deskovic
falsely contessed to the rape and murder of a classmate. Questioned without his parcnts. terrified.
ured and only given coffee to drink with no food. he ended the interrogation distraught beneath
the interrogation table. Seventeen years later. when the DNA from the scene was finally run
through a national databasc. a match was discovered with someone who was already in prison,

teffwas released in 2006 at the age of 33

This particular case highlights how disregard for the rules governing contessions such as the rule
asserting that the accused should not be coereed to make the confession can lead to wrongful

convictions.

" Richard Aborn. “Measures of Preventing Wrongfui Convictions,” w_wyyj&hg‘r_dﬁpqm{Q[ﬂDj_sﬁtric@*tLoﬁrggyﬂ.gom
{accessed November 27,2011)
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[n Zambia. the application of another principle of evidence. the doctrine of recent possession,
can at the very least be considered questionable. Morgan Ngosa v The People” advances facts in
which the court thought it properto use the doctrine of recent possession and ultimately found
the accused guilty by use of this principle. A decper examination of these facts leads to the
conclusion that the defendant’s explanation for being found in possession ol the property was
reasonable and as such. it is plausible to argue that the doctrine was wrongly applied. This is by
virtue of the fact that the doctrine of recent possession requires that when an accused gives a
reasonable explanation for being found in possession of the property. he should not be convicted

based on the doctrine.”

InTight of the aspects raised above. it becomes necessary to consider whether the Zambian
criminal justice system has any mechanisms or measures that help it to prevent w ronglul

convictions and if so. whether these preventive measures are cffective.
1.1 Statement of Problem

n light of the fact that some judgments prima facic look questionable in some criminal matters
decided by the Zambian courts. it is imperative that a research is conducted to try and ascertain
whether this is the case. Further. it is noted that a person”s liberty is held in high regard in most
legal systems and Zambia is not an exception as the constitution highlights.” Therefore. the rules
or procedures that lead to loss of liberty must be critically analyzed and improved on from time

to time.

? Morgan Ngosa v The People SCZ Judgment No. 30 of 2010

" Judicial Commission of New South Wales. “Recent Possession,” www.judcom.nsw.gov.au (accessed November
27, 2011)

‘ Zambian Constitution, art. 13
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This paper considers whether the Zambian courts properly apply selected principles of evidence.
namely, rules relating to admissibility ol conlessions and the doctrine of recent possession,
Moreover. when consideration is given to the fate of the principles above. it becomes a matter of
neeessity that a further examination as 10 how the courts deal with the danger of wrongful
convictions is made. Thus, the study outlines measures the criminal Justice system in Zambia has
putto prevent wrongful convictions and whether these measures are cllective in curbing

wronglul convictions.
1.2 Rationale and Justification

The right to liberty is an important human right which should only be derogated [rom for very
convincing reasons such as the conviction ol an individual for having committed a crime. The

rationale and justification of this study is grounded on this very proposition.

It is noted that numerous wrongtul convictions are as a result of the courts not strictly adhering
to principles of evidence such as admissibility of confessions and requirements ol the doctrine of
recent possession. Therefore, this study is justificd in examining the extent that Zambjan courts
adhere to principles of evidence by virtue of the Tact that loss ol the accused”s liberty must be

arrived at after adherence to a fair and proper procedure.

Moreover, it is also imperative that in consideration ol'how dire the consequences of conviction
are. the criminal justice system must have measures 1o counter the dangers of wrongful
conviction. Therefore. it is essential for an examination to be conducted on how Zambian courts
attempt to avoid wrongful convictions and whether the m casures or means they resort to are

ellective.



Furthermore. it is paramount that a research in the mould of this study should be conducted on
how other jurisdictions avoid wronglul convictions so as 1o advance recommendations on how

the Zambian criminal justice system can improve on this score.
1.3 Methodology

This rescarch will be dependent on both primary and secondary sources. Thus. the primary
sources to be utilized will include interviews with Judges. lawyers and scholars depending on
which shall be relevant for cach particular subject matter being rescarched on. Moreover.,
sceondary sources to be referred 1o shall include books. dissertations. journal articles. as well as
data from reports. Internct data will also be referred to in particular for its value in being

updated with current altfairs,

Having considered the clements above. the chapter will now delve into an overview on the
various concepts that will be covered in the subscquent chapters of this work. To this end. the
chapter will analysce the concept ol confessions: the doctrine of recent possession: and the

coneept ol wrongtul convictions.
L.4 An Overview of the Concept of Confessions

Legal history is replete with instances in which accused individuals went on to contess to crimes
they were indicted for. However. there are circumstances in which an accused may confess due
to coercion. Thus, conlfessions must be given proper regard before being admitted by the courts.
In this regard, this section of the chapter considers briefly but succinetly the concept off
confessions. Particular attention is given to the principles followed in admitting the confessions

in court.



Various authors define the term “confession” dilterently. One definition given is that a confession
IS a statement by the accused in vwhich he admits committing an offence. or admits some fact
that goes 1o show that he commined an offence ™ The author further goes on to highlight a
distinction between inculpatory and exculpatory statements. The former refers to statements that
are self-incriminating and the latter in loose terms relers to statements that have the cffect of
exonerating the accused. In this vein, most Jurisdictions tend to pay much attention to inculpatory

statements.

Furthermore, at the core of the coneept of conlessions are principles which dictate the

admissibility of these confessions in court. | feydon puts it thus:

“There are three rules 1o bear in mind when considering the admissibiline of confessions.
If the confession is ivoluntary, it is stricth inadmissible as a matier of lanv If it infringes
the Judges” Rules...it may be excluded in the discretion of the court. The third rule is that
if admission of an otherwise admissible confessionvould operate against the aceused

unfairly. again it mav be excluded in the diseretion of the court. ™

These principles. as will be explained further in the next chapter, were set up in order to curb the
dangers of admitting forcibly acquired conlessions. Thus. the courts ought to treat statements

made prior to its sitting quite tentatively.
1.5 What is the Doctrine of Recent Possession”

A quick perusal of some criminal cases adjudicated by the Zambian courts highlights a principle

of evidence or presumption of fact in which an accused may be found guilty of an offence by

°1.D. Heydon, Evidence. Cases and Materials (London: Butterworth and Company; 1984), 45
“1.D. Heydon, Evidence: Cases and Materials {London: Butterworth and Company; 1984), 78
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virtue of being found in possession of recently stolen property. This presumption can only be
arrived at in an event that the accused fails to 2ive a reasonable explanation for this possession,
Thus, this section will consider what the doctrine off recent possession really is and delve into

matters refating to how it operates.

The few authors that have written on this doctrine do not give a direct delinition of the doctrine
ofrecent possession but rather make an attempt at describing it. One such author is Turner who

describes the doctrine as follows:

“othere is one discretionary presumption of Juct which deserves careful aitention-vi-,
that the possessor of goods recently stolen may fairly be regarded as cither the actual
thict or else u guiliy receiver. His possession raises also but less sirongh-u presumpltion

of his guilty connection with any further crime that accompanicd the thefr.

The author further goes on to highlight the fact that the doctrine of recent possession is

rebuttable. The accused must merely give an account that is reasonably probable for their being

found in possession of the recently stolen property,

Furthermore, Wigmore advances three requirements that must be present for an accused 1o be

found guilty under the doctrine of recent possession. e puts it thus:

Cothe following considerations have been emphasized from the point of view of u

definite rule: firstly, the possession must be unexplained by any innocent origin,

"Lw.C Turner, Kenny’s Outlines of Criminal Law {Cambridge: Cambridge University Press,1966)

~6 ~



secondly, the possession must be fairly recent: and thirdly, the POSSCSSIon must he

. ey
exclusive.

In view of the requirements of the doctrine of recent possession highlighted above, the courts
have an obligation to ensure that the doctrine is followed to the latter. Most important is the
realization by the courts that the presumption must be regarded as rebutted provided the

explanation by the accused for their possession ol stolen property is reasonably true.
1.6 A Brief Analysis of Wrongful Convictions and how they are Prevented

It may be argued that there exists no eriminal justice system across the globe so perfeet as not to
be capable of wronglully convicting an innocent individual. In this regard. most criminal justice
systems have measures meant to prevent wrongful convictions and the eflectiveness of these
measures varies from one jurisdiction to another. Therefore. this section firstly considers the
meaning of the term wrongful conviction and later bric

My delves into how wrongful convictions

may be prevented.

The definition of the term wronglul conviction is shown in the work of David. She provides the

following:

“Wrongful convictions are u relatively nev concept of the criminal justice system and
they are generally undersiood 1o mean those who are innocent of the crime for which

: , , oy
they have been found guiliy by the courts of law.

® John Wigmore, Evidence in Trials at Common Law (Boston: Little, Brown and Company, 1981), 67
* Lisa David, “Wrongful Convictions: Review and Assessment of Miscarriage of Justice in Canada.” (Master's Thesis:
University of British Columbia, 2010), 7
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The definition ol wrongful conviction offered by the author leads to the conclusion that there
may be two types of wronglully convicted people. viz. [actually innocent and legally innocent.
David explains these two types of wrongfully convicted thus: *Facrual innocence is self-
explanatory: the person did not actually commir the acts upon vehich the conviction rests. Legal

imnocence means the person may have commitied the acts. bur may not have met the legal

. . . . it
standards 1o he found guilny: of the crime. ™

Furthermore. most criminal Justice systems have measures or mechanisms which they depend on
to prevent wrongful convictions. There are measures which are common and others which are
particular to certain types ol jurisdictions. This section does not assert which measures are

specific to which jurisdiction but simply highlights the measures commonly used.

Firstly. some jurisdictions require that there is mandatory recording of interrogations.' This
work has as one of'its objects the highlighting of how conlessions may be coerced out of an
accused. In this regard. making recording off interrogations mandatory and thus leading 1o

confessions being recorded can be argued to aid in the reduction of wronglul convictions as

police officers or interrogators are untikely to use force in acquiring confessions.,

Sceondly, most jurisdictions attempt to improve their evewitness identilication procedures as a
mechanism for reducing or preventing wronglul convictions. '” Lyewitnesses may be key sources
ofevidence in criminal matters. However, they may also lead to false identification of an
accused as the perpetrator of the erime in question. Thus. it is pivotal that the procedure for

identification is worked on in such a way that it feads 1o iew. if any. false identifications.
-_

% Lisa David, “Wrongful Convictions: Review and Assessment of Miscarriage of Justice in Canada.” (Master’s
TheSIS University of British Columbia, 2010), 7

"Flai innocence. "Wrongful Convictions: Preventive Measures,” www.Flainnocence blogshot.com (accessed
February 7,2012)

" Innocence Project. “Wrongful Convictions,” www.innocenceproject.org (accessed February 7, 2012)
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Thirdly. some jurisdictions have improved their standards and accountability at their crime
laboratories." In modern times. crimmal investigation has moved with the times and taken
advantage of science in its mvestigation. With the use of forensic science. numerous criminal
investigations have been solved. Flowever. it has been observed that results from criminal
laboratorics may be manipulated in circumstances which include corruption of the personnel in
charge. Therefore. making surc that the standards und accountability ol crime laboratories is

upheld leads to avoidance olwronglul convictions,

Moreover. it is essential that these crime laboratories are well funded and the cmployees are not
over-burdened with unreasonable work loads. When this is done. less mistakes are likely to be

made by employees and it neeessarily follows that wronglul convictions will be prevented.
1.7 Conclusion

This chapter has given an overview of selected principles of evidenee 1o be considered in depth
in this paper. Firstly, it gave a synopsis of'the coneept of confessions: highlighting the pertinent
principles for admission in court. Secondly. the chapter provided an analysis of the doctrine of
recent possession, clearly outlining the principles the court ought to follow in applying the
doctrine. Finally. the chapter delved into the measures that criminal Jurisdictions generally use to
prevent wrongful convictions. This was preceded by a discourse on the meaning of the term
wronglul conviction. Thus. this chapter has set the scene upon which the rest of the chapters will

follow in analyzing the extent 1o which the Zambian criminal Justice system adheres to selected

principles of evidence and how it deals with dangers of wrongful conviction.

3 . fyas ~ © ae m . .
Innocence Project. Wrongful Convictions, www.innocenceproject.org (accessed February 7, 2012)
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CHAPTER TWO

CONFESSIONS AND THE EXTENT TO WIHCH THIE ZAMBIAN COURTS ADHERE TO

THEIR REQUIREMENTS

2.0 Introduction

The history of criminal law is replete with instances in which confessions have been used to
convict an accused that issued them. This admittedly has been a huge help in resolving these
particular cases. However. there have been instances in which confessions have been cocerced
from accused individuals by people in authority. Thus. over the years. the courts have been

implored to treat confessions with great caution,

This chapter deals with the concept of confessions and examines the extent Lo which the
Zambian courts adhere 10 the principles they are founded on. To this end. the chapter will firstly
consider the history of confessions. This history of confessions has evolved from one century to
another. albeit at a slow pace. Thus the chapter will consider the various principles that have

governed confessions over selected stages in time.,

Secondly. the chapter will delve into the rules pertaining to admissibility of conlessions in court.
In the current legal regime. having rules to govern the admission of confessions in court is a

matter ol necessity. Hence. this chapter will take an in depth look at these euiding principles.

Finally. the chapter will come to what should be considered as its core component. This core
component is the analysis of whether the Zambian courts adhere to the principles that govern
conlessions. This objective will be achicved by the examination of three selected Judgments

made by Zambian courts over the years and relating these decisions to the principles of

~10 ~



conlessions to be covered within the chapter. Consideration will also be given to the critique
given by a practicing lawycer ol the fact that actual adherence to the principles of confessions in

lower courts is not always the case. A conclusion on the matter will ultimately be drawn.
2.1 The History of Confessions

Confessions have been used in trials for a very long time. However. for purposes of this work.
the historical stages discussed will be those adumbrated by Wigmore who advances the

following:

There may be noted four distine stages in the history of the law's use of confessions. In
the earliest stuge (sixteenth century) there is no restriction upon their reception. In the
next stage. comprising the second half of the 1700°s, the matier hegins to be considered
and it is recognised that some confessions should be rejected as unirusnvorthy. In the
third stage comprising the 1800°s. the principle of exclusion is developed, under certain
influences (o an abnormal extent. and exclusion hecomes the rule. admission the

, oo : . . 14
exception. In the lust phase. constitutional considerations become predominant.

The foregoing discourse highlichts how the principle of admissibility ol confessions has
developed over time. The first stages in the fifteenth century admitted confessions without regard
to how they were acquired from the accused. This implied that an accused could be tortured into
inculpating himself and the confession he gave would be admitted and relied on to conviet him.
It perhaps comes as no surprise that a confession in this time period was followed by an

immediate conviction.

" john Wigmore, Evidence in Trials at Common Law (Boston: Little, Brown and Company, 1981), 382.

~11 ~



The second stage highlighted above iy responsible for the birth of rejecting confessions suspected
to have been coerced from the accused or unfairly acquired. However. it must be noted that even

though an admission criteria was tormulated. not many confessions were rejected.

The third stage in the evolutjon of confessions is attributed with having made the admissibility
criteria for confessions more stringent. This strictness reached levels that were regarded as
unreasonable due to the fact that an accused could not be convicted based on conlession il he
could show that a person in authority promised him something as trivial as gin for the

N

confession.

The fourth stage takes into consideration aspects relating to the constitution. In some
Jurisdictions, constitutions provide for a person 1o be informed ol their rights before questioning
them and eventually getting a confession from them. An example of this is in the United States

of America where an accused must be read their Miranda rights before questioning.

This. in brief. has been the development of the principles relating to admissibility of confessions.
At present they are strict but not unreasonable as epitomised in the third stage ol development.
Atthis juncture, it is perhaps apt to delve into a discourse pertaining to these admission rules of

confessions.

2.2 Admissibility of Confessions

The previous chapter asserted that a confession Was astatement made by the accused admitting

having committed an offence. When such a statement s atleged to have been made by the

_—
** John Wigmore, Evidence in Trials at Common Law (Boston: Little, Brown and Company, 1981), 38

~12 ~



accused. the law requires that the confession must meet certain set standards. Basically. there are
three rules to bear in mind when considering the admissibility of conlessions. These rules are:
involuntariness of the contession rule: in [ringement of the Judges™ Rules: and the unfaimess rule.

The rules will now be considered in turn
2.2.1 Involuntariness of the Confession

A major condition for a confession made by an accused to be admitted in court is that it should
be made voluntarily. The court has the onus 1o determine whether the conlession was
involuntarily given by the accused and this is normally done in a voire dire. There are several
aspeets considered in determining voluntariness ol a confession. The pertinent two are given

regard below: the second dependant on the st

Firstly. for a conlession 1o be regarded as voluntary. it must not be made as 2 result of an

inducement. Wigmore describes this coneept thus:

“Aconfession iy inadmissible against the accused unless it is not obrained by
inducement, that is, unless it is voluntary in the sense that it has not been obtuined from

: : S : Y
him by fear of prejudice or hope of advantage .. """

There are two aspects to consider from this discourse. One being that voluntariness is negated by
fear of prejudice. This implics that in an event that the accused is threatened or even tortured in
coereing a confession from him. such a con fession is tainted and as such involuntary. Another
aspeet the discourse brings out is that voluntarine

ss may be negated by promising the accused

some advantage if he confesses. Thus. an accused promised that his jail term would be

16

3. D. Heydon, Evidence: Cases and Materials (London: Butterworths and Company Publishers Limited, 1984), 175,

~13 ~



significantly reduced if he confessed may be regarded as having made such a confession

mvoluntarily.

Sccondly. the inducement negating voluntariness must proceed from a person in authority.

Wigmore provides thus:

Cothe fear of prejudice or hope of advantage must be excited or held ot by u person in

authority for voluntariness of a confession 1o be curtailed.

The pertinent question that the above provision raises is *who is a person in authority?” A gencral
answer given o this question is that any person able to affect the outcome of the prosccution or
trial qualifies as a person in authority. Specific examples are given by Viscount Dilhorne in R v

Wilson where he utters the follow ing:

“There is no authorine so fur as this court knovs which clearly defines who does and who
does not come within that category.it is clear hoveever ... that the chairman of a company
whose money svas said (o have been embe==lod by the prisoner was said to be g Person in
avthorinv. It is also clear that in some cases it has heen held that a prosecutor s wife is u

. . S
person in authoriry.

Thus, it is evident that the decision finding that onc is a person in authority is a matter 10 be
determined from case to case. This decision must be made with regard 10 the fact that such a

person must have capability o influence the tial,

YD, Heydon, Evidence: Cases and Materials (London: Butterworths and Company Publishers Limited, 1984), 177.
YR v Wilson(1967) 2 QB 406
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2.2.2 Requirement that Judges® Rules be Adhered to in Interrogation

A confession that is to be admitted must have been acquired with adherence to the Judges™ Rules.

The Judges™ Rules are a code of conduct that was formulated by Judges in England to guide the
police in interrogating suspects. These rules are observed by the Zambian courts as is illustrated

in the following words of Chomba, J:

"On examination of the Judges' Rules it is clear thar those rules vere designed 1o guide
police officers in dealing with suspects and prisoners in the course of investigating crime.

This court takes judicial notice that the training of police officers includes instructions in

L Sy
administering the swarn and caution.

Admission of'a confession infringing the Judges™ Rules is at the discretion of the court. [eydon

puts it thus:

“There are three rules (o bear in mind when considering the admissibility of
confessions...secondlv. if the confession infringes the Judges”™ Rules. a code of procedure
drafted by the judses 1o guide the police while they question suspects. it may be excluded

. . . . w0
in the discretion of the court.
2.2.3 Unfairness in Acquiring the Confession

There have been numerous instances in court that a con fession that was given voluntarily has
been rendered inadmissible by the court. This requirement that may be given consideration by

Jjudges in admitting confessions is known as the unlairness rule and is often argued to be closely

" Abel Banda v The People (1986) Z.R. 105
1D Heydon, Evidence: Cases and Materials {London: Butterworths and Company Publishers Limited, 1984), 175.
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related to the Judges™ Rules. It is used by judges in circumstances they leel admitting a

confession would lead to substantial injustice. IHeydon puts it in the following manner:

“The unfuirness jurisdiction depends not on fairness but on such ixsues as reliahilin: and

police stundards. There is linle authority on the matier because in praclice the Judges”

Rules tend 10 cover most o the field. One reason for excluding evidence iy where ity
) . . &

probative value is small in relution 1o s prejudicial effect on the accused. ™
Primarily. the principles adumbrated above are what the court ought to take into consideration
when deciding whether to admit a conlession in court or not. However. theory and practice are
not always in tandem. Ience. it becomes a matter ol necessity to examine or analysc whether the
criminal justice system adheres (o the conlession principles above.

2.3 Extent to which the Zambian Courts Adhere to the Principles of Confessions

Olten times. legal Fepresentatives complain of the fact that the courts have admitted confessions

which their client did not make or was tortured into giving. Thus. it naturally follows to question

whether the courts do indeed disregard the applicable principles on confessions. This section ol

he paper examines the extent to which the Zambian courts adhere to the rules that govern the

idmissibility of confessions, In order to systematically present this analysis. the section will

irstly give the facts and holding of one of the two selected cases and analysc it and proceed to

he second case in similar fashion. The section will then give a critique given by a practicing

awyer on the lack of adherence to princip

cs of confessions in practice by lower courts. A

onclusion on the subject will then be prolfered.
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2.3.1 Analysis of Selected Cases

The first case given vegard is AMveiva and hoveri v e People™ The facts of this case in so far as
they are relevant to this analysis were that the second appellant was alleged to have made 4

confession to the police that she and the second appellant had conspired in the murder of another

party. During the subsequent trial. the second appe

lant denied having madc the said confession
to the police. The trial Judge opted not to take the matier to a trial-within-the-trial and instead
heard the submissions in the main trial and found that the confession was made by the second

appellant.

On appeal. the main issue ol contention was whether the trial judge was in order not 10 hold a
trial-within-the-trial in ruling on the matter. The appeal court held that the tial Judge was on firm
ground in hearing the matter of the second appellant not having made the confession imputed on
her in the main trial. This is because the issue of'making a confession is 1 question of fact like
any other advanced by the prosccution and does not have to be considered in 4 trial-within-the-

trial.

This case advances one of the procedural principles of confessions. This procedural principle is
that the court is not obligated to conduct a trial-w ithin-the-trial when the accused simply denics

having made the confession they are alleged 1o have given. Whelan. J explains this principle

thus:
“natrial before MAgIstrale or u judge sitting avithout a jury, when the magistraie or
Judge is the judge of both lane and fuct. a 1rial within a trial (o deiermine the admissibiliny:
of u confession is. 10 sy the leasi. nor whollv-apt. I consider it mos undesirable thai the
—_— —

h Mwiya and lkweti v The People (1968) Z.R. 53

~17 ~



Judge or magistrate should have 10 make o preliminary finding involving the credibilin of

, : : o W2
an accused prior 1o putting him on his defence.

In the case under analysis. the court ot appeal adhered 10 the said procedural principle in finding
that the trial judge did not err when he did noL 2o to a trial within a trial. This was alter the
accused denied having given the alleged conlession. As has been adumbrated. a trial within the
trial is not required where the accused simply denies having made the confession. It is often
resorted to when the accused claims that he was cocreed into giving the confession. Therefore. it

can be argued that in principle. the Zambian courts do adhere to this procedural rule.

The second case given regard is John Mkandonw ire and Others v The People™ Particulars of the
case were that four juveniles were indicted (or hayvi ing murdered a certain shopkeeper. The first
three had been positively identilied by the daughter of the deceased who was present at the
scene. The fourth defendant was only indicted due 1o the confession he was alleged to have given
to the police and he challenged as not voluntarily given. The trial Judge opted to o into a trial-
within-the-trial and found that it was doubtlul that the confession was voluntarily given and he
proceeded to rule that it was inadmissible, lowever he found that the confessions given by the

other defendants in similar circumstances were admissible,

The convicted partics (second and third appellant) appealed aleging among other issucs that the
trial judge cerred in finding that their confessions were voluntarily given when they were given in
similar circumstances with those given by the acquitted juvenile. The appcal court held that the
trial judge erred in ruling that the second and third appellant’s confessions were voluntarily given

when he doubted the voluntariness of the fourth juvenite’s confession. This is in consideration of

Mwwa and lkwetiv The People (1968) Z.R. 53
* John Mkandawire and Others v The pecople (1978) Z.R. 46
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the fact that the confessions were made atthe same time. by the same oflicers and finding one to
have been made involuntarily should cast doubt on the others. Thus. they were wrongly admitted

by the trial judge.

This second case is an illustration of how the Zambian courts regard one of the principles that
ought to be fulfilled before admitting a confession. The said principle which was considered in
depth in the previous section is that the court must be satisfied that the confession was
voluntarily given to the authoritjes by the accused. The said principle requires that when there js
doubt as to the voluntariness ol a confession. the court should go to atrial within a trial and

. . . .. AR
resolve whether the confession was cocrced [rom the accused by the authoritics.

In the casc being analysed. the accused Juveniles did indeced highlight that they were coereed into
giving the confession by the policemen interrogating them, The trial Judge conducted a trial
within the trial and found that it was doubtful that the Tourth accused voluntarily made the
confession. In view of this. it is cvident that the courts in Zambia adhere to this requirement of°

voluntariness before admitting a confession.

The third case considered in this section 18 Abel Banda v The people™. The relevant facts of this
case were that the appellant poisoned a third party by eoing to his house and giving him

poisoned Kachasu which eventually killed him. Fe was warned and cautioned pursuant to the

Judge’s Rules by the police. Upon being interrogated. he confessed 1o poisoning the deceased but

insisted that he was working under the instruction of another person. The trial judge found that

here was no cogent evidence showing that the appellant’s Kachasy was the source of the poison
xeerpt the appellant’s confession which was acquired after he was warned and cautioned.
-

T Chisoni Banda v The People (1991) SCZ Judgment No. 8 of 1991

"Abel Banda v The People (1986) Z.R. 105
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Morcover. the trial Judge conducted g trial within a trial after the appelant claimed that he was
coerced into giving the confession. The lower court found that the confession was voluntarily

given,

On appeal. the Supreme Court dismissed the appeal asserting that the warn and caution statement
was acquired in a proper manner and that there was no valid prool showing that the con fession

thereot was involuntary. Chomba, J. asserted the law in the following manner:

i settled lav thar g warn and caution statement vwhich is taken in compliance with the
Judges' Rules can only be excluded in (he exercise of the trial judge’s diseretion, if ity
admission vwould operate unfairly againsg the accused. It has been held thay the
admission veould operate unfairly agains the accused if the statemens vy obiained in an

)
. . . . 20
OPPressive manner. or against the wishes of the accused =

This third case brings into focus two ol'the principles ol admissibility of confessions discussed in
the preceding section, These principles or requirements are the need for the conlession (o have

been acquired with adherence to the Judges™ Rules and the need for the admission of the

confession not to operate unfairly on the accused.

With regard 1o the principle of adherence (o the Judges™ Rules. the casc under analysis took
Judicial notice of the fact that police officers n Zambia are taught how to acquire a warn and
caution statement and obscrve other requirements in the Judges™ Rules. A cardinal point in this
case however is the adherence by (he Supreme Court of the Judges™ Rules by ensuring that «

warn and caution was gjven by the police prior 1o getting a confession from the accused.

—

* Abel Banda v The People (1986) Z.R. 105



Therefore. on this score. it is safe 10 conclude that the Zambian courts adhere o this particular

requirement of confessions.

Furthermore, the case also highlighted the principle that the judge has the diseretion 1o render a
confession inadmissible if its admission would operate unfairly on the accused. In the case under
review, it was held that a confession which is wken in compliance with the J udges' Rules can

only be excluded if its admission would operate unfairly against the accused.

In view of this holding. it is submitted that the Zambian courts endeavour to adhere to the
principle of rendering confessions madmissible. in the discretion of the wial Judge. if such

admission will operate unfairly on the accused.
2.3.2 Critique of the Position that Zambian Courts Adhere to Principles of Confessions

The submission made in the preceding section that the courts adhere 1o principles of confessions
has come under criticism from practicing lawyers that were interviewed. They argue that
whereas there is theoretical adherence. the practical side leaves much to be desired. Their general
position was that during interrogation. police officers often torture accused persons into
confessing that they committed the crime. Moreover. when the voluntariness is questioned in
court. the independent person that is required to be present during interrogations often supports

the police officers because they pick a person who is bias towards them.
Ms. Kalunga asserted the following on the matter:

“Police officers may go as far as creating a confession and coercing the accused info
signing it by the use of force or even promising to give them vwarer when they had

deprived them of this for a long time. When the voluntariness of the confession is
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questioned in court, the police officers that interrogared the accused will claim thar ir

was voluntarily acquired and the mdependent vwitness vwill ofien testify in their fuvour.

This sort of arrangement cannor he claimed 10 be true adherence 1o the principles of

4

confessions.
The above provision illustrates what actually happens in practice and this cannot be reflected in
the decided decisions covered carlier

SAnoview ol this critique. it is submitted that much as the

Zambian courts endeavour to adhere to the principles of the admissibility of confessions. in

practice this adherence still leaves much to be desired. Hence, it is concluded that the Zambian

courts to a larger extent adhere to the principles ol confessions but there remains room for

improvement.
2.4 Conclusion
This chapter considered the concept of conle

ssions and analysed the extent to which the

Zambian courts adhere 10 the principles they are tounded on. The chapter firstly presented the

history of confessions. It then delved into the rules pertaining to admissibility of confessions in

court. Finally. the chapter analysed whether the Zambian courts adhere to the principles that

govern confessions. This objective was achieved by the examination of three selected judgments

made by Zambian courts over the vears and relating these decisions to the principles of

confessions covered in the chapter. Consideration was also given to a critique advanced by a

practicing lawyer of the fact that actual adherence to the principles ol confessions in lower courts

is not always the case. In view ol'the reasons given in previous sections. it was concluded that

—_—
¢y Felistace Kalunga, interview by author, Lusaka, Zambia, March 28, 2012,
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the Zambian courts to 4 larger extent adhere 1o principles ofadmissibility ol conlessions,
However, there is m uch that can be done to improve the system.,
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CHAPTER THREF,

THE DOCTRINE OF RECENT POSSIES SIONAND THE COURT'S CONSIDERA T1ON OF

I1S REQUIREMENTS IN ZAMBIA

3.0 Introduction

An analysis of some Zambian cases highlights the fact that in some instances. the court has
convicted individuals that have merely been found in possession of property that was reported to
have been recently stolen. This authority to convict is derived [fom one ol the presumptions of
tact known as the Doctrine of Recent Possession. Under this doctrine, there are various
requirements that must he met betore the court decides to convict an accused. Whether the courts

in Zambia adhere to these requirements is a matter open to debate,

In this regard. this chapter examines the Doctrine of Recent Possession tracing its roots from the
lact that it is a presumption of fact and analyses. using g recent judgment. whether the Zambian

courts adhere to the principles of the doctrine in convicting people.

Thus, to systematically consider this matter. the chapter will firstly give a brief description of the
Doctrine of Recent Possession and adumbrate how the doctrine falls in the category of
presumptions of [act, Sccondly. it will explain how the doctrine is meant to operate with regard
toaspects of recency of theft, exclusive possession and the requirement that the possession
should be unexplained by any innocent origin. Thirdly. the chapter will delve into analysing
whether the Zambian courts adhere 1o the requirements or principles of the Doctrine of Recent
Possession. This will be done by considering the facts and ratio decidendi in three selected
judgments pertinent to this particular analysis and examining whether the court was in line with
the doctrine in arriving at these decisions. A conclusion will ultimately be given,
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3.1 Deseription of the Doctrine of Receent Possession

Inrecent times. the Doctrine of Reeent possession has become a cardinal concept in the criminal
Justice system. This is perhaps because criminals have become more sophisticated and the crime
scene seldom has evidence linking them to it. In this regard. the doctrine helps prosceutors to
convict criminals by simply showing that they have possession ol recently stolen property
without reasonable cause other than the conclusion that they are responsible for the theft. At this

juncture. itis of the essence to consider what really the Doctrine of Recent Possession is.

The Doctrine of Recent Possession is one of the presumptions of fact that are used in the legal
system to resolve various crimes. It is thus pertinent to consider what presumptions of fact really
arc and comprehend how the Doctrine ol Recent Possession falls in this category.

“Presumptions of fuct are inferences swhich may be dravvn from the fucts, but nor

: 28
conclusively.

Ndulo explains presumptions of fact thus:

Yothe effect of presumptions of fuct is thar proofof a particular fuct permits a court 1o
infer some other fuci ifit sowishes. This is based on the proposition that common sense
and experience show thar o particular fact usually goes hand in hand with the other

Sacr, ™

The foregoing authorities highlight what can be regarded as an important aspect ol presumptions

of fact to be kept in mind. This aspect is that presumptions of fact are not conctusive. Thus. the

—_———

* Mick Woodley, Osborn’s Concise Law Dictionary (London: Sweet and Maxwell, 2009),319.
* Muna Ndulo, The Law of Evidence: Cases and Materials (Lusaka: UNZA Press, 1982), 45.
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presumption made must not be given too much credence and if a person is to be convicted based

on such a presumption. they should be given g proper opportunity to rebut the presumption,

The Doctrine of Recent Possession falls in the presumption of fact category by virtue of the fact
that an individual found in possession of recently stolen property and without a convincing
reason can be reasonably suspected 1o be the thiel or guilty receiver of such property. Plainly put.
the fact from which a presumption is drawn is that the accused is found in possession ol recently
stoten property and the presumption made is that the accused stole the property. This conclusion.

as Ndulo puts it. is drawn from common sense.

From the foregoing discourse. it is clear that it a person is in possession of recently stolen
property and does not have a proper explanation for this cventuality, then they have to be

responsible for the thelt: hence the Doctrine off Recent Possession,
3.2 Operation of the Doctrine of Recent Possession

The need for the court to make sure that it adheres to the requirements of the Doctrine of Recent
Possession cannot be over em phasised. If' these requirements are not followed. the dangers of
convicting an innocent person are higher than when the requirements are followed. For this

reason. it is essential to consider how the doctrine operates.

This section of the chapter attempts to convey how the Doctrine of Recent Possession must be
utilised by the court. The section highlights the requirements of the said doctrine. These
requirements are: property in question must have been stolen. exclusive possession: recency of

' . . 30
possession: and unexplained possession.

* john Wigmore, Evidence in Trials at Common Law (Boston: Little, Brown and Company, 1981}, 567.
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The first requirement before the Doctrine of Recent Possession can be applicd is that the person
accused must have exclusive possession ol the stolen property. However. the meaning of
exclusive possession is widened 10 allow tor circumstances in which the accused still exerts
control on the person in actual possession of the property in question. The Judicial Committee ol

South Wales puts it thus:

“With respect to the doctrine of recent possession, the prosecution must establish some
Jorm of physical possession or dominion (or control) over the properiy by the accused.
The possession will be sufficient even if the proper(yis.in the actial physical possession
of a person over swhom the accised hes sufficient control. orvvith whom the accused hay

. . . Ry}
such a relationship that the properiyawill be handed over 1o the accused UPOR Ieques.

[n essence therefore, if for instance an accused person leaves the stolen property in the
possession of his friend. the court js mplored to consider the requirement of exclusive
possession as satislied because the accused continues o enjoy control of the property and often

times can get it on request.

The second requirement is that the property in question must be shown as having been stolen.
The prosecution in presenting its case must show that the said property has been missing and the
property found with the accused is the same property that went missing. Turner puts this

requirement as follows:

-_—
33 P e “ B ” .
ludicial Commission of New South Wales. “Recent Posscssion, www.judcom.nsw.gov.au (accessed November

27, 2011).
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“We have said thar this presumplion arises in the case of goods which have been recently
stolen. It therefore does not arise until proof has been given thar the Loods in question

5

have actually been siolen.

In view of this. a person that fails to give a satisfactory answer as to the origins of the goods he is
in possession of will not be convicted of being in possession ol recently stolen property until it

can be shown that the property he is in possession of was actually stolen,

The third requirement is that the accused’s possession of the property must be recent. The court
ought not 1o apply the doctrine if the property has been in the possession of the accused for a
long time. The aspect of what should be considered o long time can be challenging at times.

However, it is generally understood that the deciding tactor will have 10 be the kind ol property

in question. Turner puts this matter thus:

Vs o what time is near enough to be “recent no general rule can be given, for the

period within which the presumpiion can operate will vanaccording (o the nature of the

article stolen. Three months has heen held sufficienily recent for a moror car...but for

such articles as pass from hand 1o hand readily. hwo months wwould be o long time ...

Thus, the court in deciding on the point of recency must consider the facts accompanying cach

case. In essence therefore, this question is to be resolved on a case by case basis. The duration of
possession and the article in question must be given principal regard.
The fourth requirement is that the accused must be unable to give a reasonable explanation for

being in possession of the stolen property. This requirement should not be interpreted to mean
_—
¥ Cecil Turner, Kenny’s Outlines of Criminal Law (Cambridge: Cambridge University Press, 1966), 461.

* Cecil Turner, Kenny’s Outlines of Criminal Law (Cambridge: Cambridge University Press, 1966), 461.
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that the accused's explanation must be bevond any reasonable doubt. [t simply means that the
explanation must be a reasonable inference in consideration of the facts. The Judicial Committee

ol South Wales helptully provides the following on this matter:

“The matter ywhich the court must finally determine. if there is no other hasis for
convicling apart from recent possession. is whether it thinks that any of the accused s
explanations might reasonably be true. If so. the prosecution has not proved guilt beyvond

R
reasonuble douby.

Based on this provision. the Doctrine ol Reeent Possession requires that the aceused must be
given an opportunity to rebut the presumption that they stole the property they are found with.
Therefore, if for instance an accused s found in possession of recently stolen property. is
brought before the court and he prollers a reasonable explanation which is not sufficiently
quelled by the prosecution: then the court must find his explanation as probable and not convict

based on the Doctrine of Recent Possession.
3.3 Extent to which the Zambian Courts Adhere to Principles of Recent Possession

As was carlier highlighted. it is imperative that the court adheres to the requirements of the
Doctrine of Recent Possession because the ramifications of not doing so are profound on an
accused’s liberty. Misapplication of the doctrine can lead to the imprisonment of an innocent
person. Therefore. this section of the chapter aims to analyse whether the Zambian courts adhere

to the principles of the Doctrine of Recent Possession,

—_—
*judicial Commission of New South Wales. “Recent Possession,” www judcom.nsw.gov.au {accessed November
27,2011).
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In order to systematically address this matter. the section will firstly outline the facts and holding

ol one of the sclected cases and analyse it. The subsequent cases will follow in similar fashion.

The section will then give a critique of the application ol'the principle in Zambian courts. A

conclusion on the matter will then be advanced.,
3.3.1 Analysis of Sclected Cases

The first case given regard is Morgan Neosa v The People™. Particulars of this case in so far as
they are relevant to this work were that the accused was indicted for the murder of the deccased

guards and theft of computers at the premises that were beine guarded by the deceased. There

o

was no evidence linking the accused to the murder scenc. owever. computers that were stolen

were alleged to have been under his possession by a witness. The police later found the

computers at the house of the accused’s (viend. The Hligh Court relying on the Doctrine of

Recent Possession found the accused auilty ol theft and by implication of having stolen. he was

assumed to have murdered the dececased.
The accused appealed to the Supreme Court alleging among other issues that the trial Judge did

not properly apply the Doctrine of Recent Possession. [is claim was that he did not have

possession of the computers and his presence at the premises where they were recovered was

precipitated by other reasons. However. the Supreme Court dismissed the appeal asserting that it

was too much of'an odd coincidence for the accused 1o have been offering to sale computers to

one of the witnesses the previous day and later be found in the same house where the stolen

computers were recovered and not be responsible for their theft and eventual murder of the

cuards.,

' Morgan Ngosa v The People SCZ Judgment No. 30 of 2010
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This case raises the requirement ot exclusive posscssion of the stolen property by the accused.
As was adumbrated carlier. the Doctrine of Recent Possession will only be applicable if it can be
shown that the person accused of thelt has exclusive possession of the property. The meaning of

exclusive possession was said to extend to circumstances in which the property was in the

possession of someone that is under the control of the accused.

In the instant case. the acceused was convicted based on the fact that a witness alleged that he had
tried to sale computers to him and he had been shown these computers at the premises of the
accused. The police were unable to find the computers at the appellant™s house but were fater

able to find them at the accused’s [riend’s place. The accused was also found at these premises.

In view of this decision, it is submitted that the Zambian cours adhere to the requirement that for
the Doctrine of Recent Possession 1o be used in conviction. it must be shown that the accused
had exclusive possession ol the stolen property. Even though the computers were not found at
the premises of the accused. it is evident that they were still under his control in the possession of

his friend.

The second case analysed in this section js Mbuyi Jean v The People™. Facts ol the case were
that the appellant with another person were mdicted in the lower courts for burglary and theli.
There was no evidence linking the accused 1o the crime seene exeerpt the faet that within two
days of the thelt, he was found in possession of the stolen property. On CXamination of the facts.
the trial judge found that the appellant was Quilty ol burglary by virtue of the Doctrine of Recent

Possession.,

_—
% MbuyiJean v The People (1971) Z.R. 82
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The appellant appealed asserting that the wial judge erred in law by finding that the doctrine was
applicable because two days was too long a time o apply the doctrine. The Court of Appeal
dismissed the appeal stating that the trial judge did not misdirect himsclfwhen he found that two
days was a recent enough period for the appellant to be convicted using the Doctrine of Recent

Possession.

This case advances the requirement of recency of possession in applying the doctrine. The
position ol the doctrine as presented in the previous section is that recency ol possession will be
determined on a case by case basis. In resolving this situation. regard is given to the property
stolen and duration that has passed from time ol thelt o time when the accused is found in

possession.

Analysis of the case above leads to the conclusion that the Zambian courts do adhere to the
principle of recency of possession. This conclusion is arrived at by virtue of the fact that the two
days that had clapsed between the theft and the time the accused was found in possession of the
property was sufliciently recent. Morcover. the court was alive to the fact that they had to

consider the property stolen in relation to the recency of possession.

The third case given consideration s Chabala v The People’™. Particulars of the case were that
the appellant had been charged with burglary and thelt. This was after property that was recently
stolen was found in his house. His explanation for this possession was that a friend of his had
given him the property. The trial Judge in applying the Doctrine of Recent Possession found the
appellant guilty of the charges. He asserted the following on the explanation given by the
accused for being found in possession of the recently stolen property:

j
Y Chabala v The People (1976) Z.R. 14
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"The accused under the laws of v land is not required to prove amvthing but swhen he
asserts that a friend of his took the properiyvio his house, and had he taken the police 1o
that friend of his, the accused was nor going to be charged with the subject offence ... The
accused’s fuilure 1o pinpoint vwhere his friend seas simply shoveed that the said friend did

. . . . ALY
not exist. Hewas just maginary.”'

The appellant appealed to the Supreme Court alleging that the trial Judge erred by requiring that
the accused had onus to tell the court the whercabouts of the friend that gave him the property for
his explanation to be regarded as reasonably true, The Supreme Court allowed the appcal
asserting that the trial j udge did not address himsell o the question of whether the appellant’s
cxplanation was reasonable and that it was not the onus of the accused to lead the police to the

said friend.

This case borders on the requirement that for the court to convict, the accused must be unable to
give an explanation that is reasonably true. This explanation need not be belicved by the judgc.
but must be a reasonably truc inlerence in consideration ol'the facts. It was further noted that the

accused need not prove that his explanation is true.

In the instant case. the court ol appeal reiterated that the accused's statement was supposed to be

examined as 1o whether it was reasonably true and that the accused did not have the onus to

prove that his statement was true.

Thus, by virtue of this holding. it is submitted that the Zambian courts do indeed adhere 1o the
principle of only convicting the accused based on theijr lailure to proffer a reasonably true
cxplanation for being found in possession of stolen property.

_—
** Chabala v The People (1976) Z.R. 14
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3.3.2 Critique of the View that the Zambian Courts Adhere to the Principles of the

Doctrine of Recent Possession

The position that the Zambian courts adhere to the principles of the Doctrine of Recent
Possession has come under stern criticism form legal scholars. Just like they argue with most
principles of evidence, they posit that the Zambian courts theoretically adhere to these principles
but actual practice breeds different results. A lecturer of faw and legal practitioner. Nkhata. had

the following to say on the matter:

“There is nothing wrong witl ihe Docirine of Recen Possession exeerpt for the fuct thar
iis wrongly applicd in Zambia One example involves the case of Regina Chiluba vvho
was convicied in the magisirare court for having stolen properiy. The court convicled the
accused even vwhen it was not shoven by the state thar the person that gave her the

property (Frederick Chiluba) vway guiltv of thefi.

The said provision points to the fact that the magistrate misdirected himself by convicting the
accused because she had given a reasonably true explanation by asserting that the property came

from her husband who was not proved to have stolen the property.

In view of the case analysis and the critique given by the accused. I is apt to conclude that the
Zambian courts do adhere to the principles of the Doctrine ol Recent Possession albeit not

always,

—_—

# Chipo Nkhata, interview by author, Lusaka, Zambia, March 28,2012,

~ 34 ~



3.4 Conclusion

This chapter outlined the Doctrine of Receent Possession and examined whether the Zambian
courts adhere to the principles of the doctrine in convicting people. As a systematic approach. the
chapter firstly gave a bricl description of the Doctrine of Recent Possession and explained how
the doctrine falls in the category of presumptions of fuct. It then asserted how the doctrine is
meant to operate with regard to aspects of'recency of theft. exclusive possession and the
requirement that the possession should be unexplained by any innocent origin. The chapter then
delved into analysing whether the Zambian courts adhere to the requirements or principles of the

Doctrine of Recent Possession. Upon analysis of the se

ccted judgments of the Zambian courts
and critique of a legal practitioner. it was submitted that the Zambian courts largely adhere to

principles of the Doctrine of Recent Possession,
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CHAPTER FOUR

A COMPARATIVE STUDY OF THE AMERICAN AND ZAMBIAN CRIMINAL JUSTICE
COMPARATIVE STUDY Of \MBIA MINAL JUST]

SYSTEMS IN DEAL NG WITH WRONGFUI CON VICTIONS

4.0 Introduction

The preceding two chapters considered the extent to which the Zambian courts adhere to the
selected principles of evidence. It wag noted that much as the Zambian courts are argued to
adhere to the said principles. there are times when they do not sulliciently adhere 10 the
principles. Often times. this lack of adherence leads to a wrongful conviction. Hence, this work
would present an incomplete picture without analyzing how the Zambian criminal Justice system

deals with the phenomenon of wrongful convictions,

In this regard, this chapter considers the Zambian criminal Justice system”s response 1o the
dangers of wrongful convictions by way ol'a comparative study with a much more advanced
legal system. The United States ol America criming| Justice system has been sclected as this
advanced legal system 1o be considered by virtye of'the fact that it is the most developed on the
subject matter.* | systematically covering this topic. the chapter wil] firstly present the United
States of America (USA) crimingl Justice systen s response to wrongful convictions. It will then
cxamine the response to wrongful convictions in the Zambian criminal Justice system and outline
whether this response is effective afier cach measure is presented. A conclusion will then pe

frawn.

FPT Heads of Prosecutions Committee. “The Path to Justice: Preve

nting Wrongful Convictions,” WWW.ppsc.gc.ca
ccessed April 10, 2012)
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4.1 Response to Wrongful Convietions in the American Criminal Justice System

Chapter one of this work described the coneept ol wrongful convictions. In addition to that
description. it is Imperative to note that wronglul convictions can be dealt with by having
measures aimed at preventing them and by developing a mechanism meant to exonerate the
wrongfully convicted. This section will firstly highlight the institution created in the USA to help
exoncrate wronglully convicted persons and adumbrate on its work. It will then outline the

specific measures putin place to prevent wrongful convictions in the USA.

4.1.1 Institutions Aimed af dealing with Wrongtul Convictions in the American Criminal

Justice System

The United States of America criminal Justice system responded to the 2rowing number of
wrongful convictions by establishing the Innocence Project. The Innocence Project is described

thus:

“The Innocence Project is a national litigation ane public policy organization founded in
1992 11 ussists prisoners who can he proven innocent through DN . testing but also

‘ o : . "y
Works 1o reform rhe criminal justice svstem 1o prevent swrongful convictions.

In a nutshell therefore, the USA has dealt with w ronglul convictions by establishing the
Innocence Project. The said institution™s mandate i twolold. The first mandate s that it was
created to assist in the exoneration ol wrongfully convicted persons. Its sccond mandate is that it
should propose reforms to the criminal justice system whose aim will be 1o prevent wronglul

convictions.

R—\_

“EPT Heads of Prosecutions Committee. “The Path to Justice: Preventing Wrongful Convictions,”

WWW.ppsc.gc.ca
(accessed April 10, 2012)
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With the help of the Innocence project. the USA has managed to exoncrate hundreds of
wrongfully convicted persons. * Morcover. with the aid of the Innocence Project, the USA has
made a number ol changes 10 its criminal Justice system that are aimed at curbing the huge

number of wrongful convictions in its jurisdiction. Some of these measures are discussed below.,

4.1.2 Specific Measures for Prevention of Wrongful Convictions in the American Criminal
| g

Justice System

The first change or measure has been with regard to legislative reforms. At the core of these
reforms is the belief that there i need o have institutions aimed at discussing means of
preventing wrongful convictions. This beliel is premised on the fact that sharing know ledge on
this issuc can only lead to improving the system. Garret highlights the following on this subject

matter:

“The Nutional Criminal Justice Commission Act of 2011 was enacted. Among other
things. it would creare o national commission composed of experts from across the
criminal justice svsiem 1o exanine all aspecis of the criminal justice svsiem in the United

y nd 3
States.

The said legislation which provides for a commission of experts in the legal profession s a
positive step in attempts to prevent wronglul convictions. This commission Is vital because its
periodical meetings analyse how to improve the criminal justice system. Among the issucs
covered are means to help prevent wrongful convictions. The individual states within the USA

have also made their own commissions to aid in preventing wrongful convictions. For instance.

Innoccncc Project. “Wrongful Convictions,” www. Innocenceproject. org (accessed March 7,2012)

Brandon Garrett Convicting the Innocent: Where Criminal Prosecutions Go Wrong, (Boston: Harvard University
Press, 2011), 5
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A dozen states have also created COMMISSIONs. 1o examine cases ol'wrongful convictions and 1o

N . 3l
recommend l'ClOl’lﬂS as a result of 1hcm.

The second measure putin placc in the USA has been with regard to forensic science. It has been
advanced that one of the reasons for wronglul convictions is the fact that forensic science iy not
sufficiently effective and needs to be further developed in order to prevent wrongful convictions.
In essence. an effective forensic science unit in criminal investigations tends to greatly reduce
the risk ol wrongful conviction, Thus. the USA criminal Justice system has made great strides in
making its forensic units elficient. Prior 1o this implementation. there was a report which stated

among other things the following:

“Inthe area of forensic science. the National Academy of Sciences released o
comprehensive report in February 2009 vwhich acvocated for significantly strengthened
oversight, research und SUPpPOrt so that forensic science can be maore reliable in
identifving perpeirarors of crime. protecting the serongly accused and ensuring public

safen,

Furthermore, the USA criminal justice system has effectuated a third measure to prevent

wrongful convictions. This measure is with regard 1o cyewitness identitication procedures.

Another cause of wrongtul convictions has been noted to be faulty eyewitness identification

procedures. Eyewitness misidentification has long been regarded as the fcading. if not

—_—
“EpT Heads of Prosecutions Committee. “The Path to Justice: Preventing Wrongful Convictions,’
(accessed April 10, 2012)

“EpT Heads of Prosecutions Committee. “The Path to Justice: Preve
{accessed April 10, 2012)

" Www.ppsc.gc.ca

nting Wrongful Convictions,” WWW.ppsc.ge.ca

~ 39 ~



. . . . 16 . . .
overwhelming, cause of 4 wrongful conviction. ™ 1t thus COMEs as no surprise when the following

is noted:

A 2008 studdy by the Unired States-based Innocence | roject of 25() Post-conviction DN
exonerations found thar « Staggering 73% of those wrongfully convicred involve

. . .y . "
erroneous eyewitness identification

In this regard, many initiatives have been embarked on 1o try and better the cyewitness
identification procedure. One of the vita] reports on the subject was that written by Judge

Gaulkin, He posited the [ollowing:

Vothe test used by 48 states aned the federal courts 1o determine the reliabiliny of

~ ; , , A
cyewiiness testimony is flavved ane madequate, and should be replaced.

Based on these assertions. the USA criminal Justice system has received legislative overhayls
aimed at improving the cyewitness identification procedures. For instance. i i required that a
suspect should not be placed in an identification queuc as the only black person when it is well
known that the perpetrator was an Alrican American.” This measure is effective by virtue of the
fact that it climinates bias on the evewitess due 1o the aceused’s similar features with the actual

perpetrator.

Another measure that has been put in place 1o preventwrongful convictions relates to the need to

discourage “tunne] vision during mvestigations. Tunne| vision refers (0 g tendency by

]

"Ry Hanemaayer, (2008) 234 c.c.c.

" The Innocence Project, Re-evaluating Lineups: Why Witnesses Make Mistakes and How to
‘educe the Chance ofa Misidentification (New York: Benjamin Cardozo School of Law, 2009), 34
# Innocence Project. “Wrongful Convictions,” www‘Innocenccg_,rpigg_t‘._p%rg (accessed March 7,2012)

"FPT Heads of Prosecutions Committee, “The Path to Justice: Preventing Wrongful Convictions,’

! WWW.ppsc.gc.ca
accessed April 10, 2012)
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. . . . . . . S0 cpay .
investigators to direct their attention toward aperson they believe is the perpetrator.”™ This sort
of investigating can lead 10 a wrongful conviction and the USA criminal justice system has
moved to discourage it. Numerous measures have been advanced and vital among these is the

following:

“State policies on the role of the prosecution emphasize the quasi-judicial role of the
prosecution and the dunger of adopting the views andior enthusiasm of others. Policies
also stress that the prosecution should remeain open to alternate theories pul forward by

. . Wi/
defence counsel and orher purtics.

It can be argued that having the said policies leads 1o 4 reduction in the risk of w rongful
convictions. This is because a lack oftunnel vision lcaves the investigation with open minds to

identify whether the accused was indeed responsible for the olfence.

Furthermore. false confessions have been identified as a major contribution to wrongful
convictions. An accused may be interrogated by the police and by virtue of their tunnel vision
investigating, coerce him to conless to a crime he never committed. This also lcads to wrongful

convictions,

Thus, in order to curb wronglul convictions emanating from this causc. the USA criminal justice
system has introduced a measure in which the interrogations of accused persons are video-

recorded. This practice js not entrenched in the law. Flowever., courts in this jurisdiction

* Morin Inquiry Report, Investigation of Suspects, (Canada: FFP, 2005), 479.

"FPT Heads of Prosecutions Committee. “The Path to Justice: Preventing Wrongful Convictions,” WWW.ppsc.gc.ca
accessed April 10, 2012)
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. . 50 . B . . . .
encourage the said practice,” Morcover. it is noted that certam aspects ol an Interrogation can

lcad to a false conlession as is provided in the following extract:

“Certain aspects of an inferviey (in particular, exeessively long interviews) andyor the
personal characieristics of the subject (e.g. low inelligence, Youth, emotional instabiliry.,

. . Sy g . . . . w33
mental health issues) may-heighien 1he POsSibiline of u fulse confession, "’

In this regard. the USA criminal justice system has put forward measures in which interrogators
are trained to pay special regard to the manner in which they conduct interrogations especially

with persons that can be said to be vulnerable ™ This move has the potential 1o greatly reduce

wrongful convictions based on false confessions.
4.2 Response to Wrongful Convictions in the Zambian Criminal Justice System

The Zambian crimina] justice system. Jike any other eriminal justice system, has the capacity to

convict an innocent person duc to the fact that the system is not perfect. In this regard. it is vital

hat certain measures are putin place 10 prevent w rongful convictions. This section of the chapter

onsiders the Zambian criminal justice Systems response to wrongftul convictions and means by

vhich it attempts to prevent them.

n order to systematically tackle this issue. the section wif] firstly delve into the mstitution. i’

iere be any. which ought to study convictions for purposes of cxoncrating the wrongfully

nvicted. It will then consider the specific measures that have been putin place to prevent
rongtul convictions. The electiveness of these me

—

FPT Heads of Prosecutions Committee. “The Path to Justice: Preve
ccessed April 10, 2012)

FPT Heads of Prosecutions Committee, “
-cessed April 10, 2012)

-PT Heads of Prosecutions Committee. “The Path to Justice: Preve
cessed April 10, 2012)

asures will be asserted as they are presented.
nting Wrongful Convictions,” WWWw.ppsc.gc.ca

The Path to Justice: Preventing Wrongful Convictions,” WWW.ppsc.ge.ca

nting Wrongful Convictions,” WWWw.ppsc.gc.ca
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4.2.1 Institutions Aimed at dealing with Wrongtul Convictions in Zambia

As was adumbrated above. the United States of America has the Innocence Project as the focal
institution that is aimed at dealing with wrongtul convictions. However., the Zambian criminal
Justice system does not have an institution with this objective. A senior police officer

interviewed asserted the following on this unfortunate circumstance:

“There is no instituion in Zambia that looks ino the exoncration of wrongh conviered
persons as its main objective. The only hope for a convicled person is the uppeal process
and when it is exhausied ar Supreme Courr level, 1he convicted person cannol be

. "5
entertained by the courrs.

The none existence of an organization that studics convictions {or the purposc of’exonerating the
wronglully accused and further looks at means in which the Zambian criminal Justice system can
be improved on in order 1o prevent wronglul convictions is 4 major flaw in the said system. The
lack of such an organization means that there are possibly hundreds of wronglul convictions that
have not been considered and the liberty of these Innocent persons has been unfairly curtailed, It
should however be noted that the Zambian criminal Justice system is not wholly useless on this
count. This is because there are certain measures that have been put in place in an effort 1o

reduce the risk of wrongful convictions. It is to these specific measures that We now turn,

4.2.2 Specific Measures for Prevention of Wrongful Convictions in the Zambian Criminal

Justice System

The Zambian criminal Justice system. much maligned for its lack of institutions to deal with

wrongful convictions. does have mbuilt measures o prevent wronglul convictions. These

—_—

* Kabwe Chilufya, Interview by Author, Lusaka, Zambia, April 16, 2012
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measures are now given regard. It should however be noted from the outset that these preventive

measures have major flaws which will be highlighted after cach measure is presented.

The first measure that has been implemented in the Zambian criminal justice system is the
standard eyewitness identification procedure. Just like the procedure used in the United States
criminal justice system. the Zambian criminal Justice system identifies the perpetrator of a crime
by parading a number of people including the suspect and asking the witness to select the person

. . . . . 36
they believe committed the offence in question,

However, this eyewitness procedure has been criticized as heavily lawed due to the human
factor involved. The problem arises not only because the witness can misidentity a suspect. but it
is alleged that the police sometimes point the witness toward the person they believe committed

the crime. Chilufya asserts the following on this matter:

“During interrogation. the police often adhere 1o the sirict procedures that practice
demands with regard 1o evewimess identification procedures. However, there are some
serupulous police officers thar manage to convinee the witness 1o pick the suspect on an

identification parade so as 1o make their vork casier.

[n view ol the exposition given above. it is submitted that the measure put in place is in most
cases effective in preventing wrongful convictions and helplul in fighting crime. However. the
window for abuse is very wide and it needs to be improved on. The police must be warned 1o
desist from nudging the witness to pick a person the identification parade they have
predetermined as the perpetrator of the offence.

-

> Mulebwente, interview by author, Lusaka, Zambia, April 16, 2012
57 . .
Kabwe Chilufya, Interview by Author, Lusaka, Zambia, April 16, 2012.
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Another measure that has been advanced in the Zambian criminal Justice system in a bid 1o
prevent wrongful convictions is the establishment of the forensic unit within the police service.
Admittedly. the forensic scicnee in Zambia is not as developed as that in the United States of
America. The Zambian forensic unit includes entities such as: ballistics. toxicology. and
handwriting analysis.™ However. the establishment of this unit clearly goes a long way in

preventing wronglul convictions as evidence adduced s scientifically proven.

However. this unit has received criticism alleging that the personnel employed to operate it are
not qualified for the job. It has been claimed that the personnel are often trained for a few weeks
when the forensic sciences in question require that one goes for lengthy training. ™ This
arrangement obviously leads to increased chances of errors by the said personnel and by

implication increases the risk ol wronglul conviction,

Pherefore. itis submitted that much as the forensic unit has been set up in the Zambian criminal
justice system, it remains Hawed. In this respect. It is essential that the highlighted challenges are

swiltly resolved if wronglul convictions are to he prevented significantly.

The third measurc put in place is aimed at climinating false confessions in order to reduce the
tisk ol wrongful convictions, As was carlier adumbrated. the American criminal justice system
has made strides in climinating lalse confessions by video-recording Interrogations and cnsuring
that their police officers g0 through training aimed at minimizing chances of them causing the
accused clicit a false confession. On this count. the Zambian criminal justice system scems (o be

rather stagnant. The only provision of note is that during interrogation. there is a requirement that

—_—
*8 Mulebwente, interview by author, Lusaka, Zambia, April 16, 2012
* Kabwe Chilufya, Interview by Author, Lusaka, Zambia, April 16, 2012,
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an independent person is present.™ This independent person can be a relation of the accused or

another police officer not involved in the investigation,

However. the requirement of an independent person during interrogations has also been prone to
. . . O opn . . . . . - .

crreumvention by the police.®' hey can go round it by inviting a fellow police officer with

whom they collude 1o say that the confession was acquired voluntarily. This flaw can be resolved

by requiring that all interrogations are video-taped.
> g 2 |

In essence therefore, it is submitted that the Zambian criminal Justice system is not su [Ticiently
equipped to prevent wrongful convictions. The measures implemented cannot be said to have a
huge impact on the prevention ol wrongful convictions. Thus. there is need for more measures
aimed at preventing these wrongful convictions, Some ol these measures will be included in the

next chapter dealing with recommendations.
4.3 Conclusion

[n conclusion, this chapter considered the Zambian criminal justice system’s response to the
dangers of wrongful convictions by way ol'a comparative study with a much more advanced
legal system. The United States of America criminal justice system was sclected as this advanced
legal system. The comparative study lead 1o the conclusion that there is much the Zambian
criminal justice system needs to do in order to reduce the dangers of wrongful convictions. Some
suggestions were advanced but the bulk of them are outlined in the next chapter dealing with

recommendations,

—_—
“ Mulebwente, interview by author, Lusaka, Zambia, April 16, 2012
“ Felistus Kalunga, interview by author, Lusaka, Zambia, March 28,2012
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CHAPTER FIVFE,

RECOMMENDATIONS AIMED AT IMPp ROVING 11 Il ZAMBIAN CRIMINAL JUSTICL:

5.0 Introduction

The previous chapters highlighted what can be referred 1o as the fundamental problems with the
Zambian criminal justice system. These fundamental problems olten lead to wrongtul
convictions. Thus. it is apt to end this work with recommendations aimed at resolving some of
the challenges highlighted in the Zambian criminal justice system. In order to systematically
cover this topic. the chapter will present a specilic challenge faced by the Zambian criminal
justice system and follow it up with a recommendation of how jt can be resolved. Alter four of

these recommendations have been proflered. a conclusion will be given,
5.1 Recommendations

The first recommendation relates 1o the need to ereate a practice of mandatory recording (video
oraudio) of interrogations. It was adumbrated in chapter two of this work that most cases before
the court that involve the accused being alleged 1o have conlessed often go to a trial within the
trial to determine whether the conlession given was voluntary. The trial within the trial i
resorted to because accused persons olten claim that they were forced or tortured into give the

confession.

[n this regard, mandatory recording of confessions is vital. It should be noted that “the common

lave remains clear thar the contemporancous recording of u police interview- mterrogation is not
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. . . . whH2 . . . . o
arequirement of the common-lave confessions rude ™. | lowever. the eriminal justice system

would be within its powers to enact a requirement of recording interrogations in practice.

Moreover. the benefits of recording interrogations are numerous and do not just acerue to the

defence but the prosecution as well. Sullivan helpfully Tists the benefits of recording

mterrogations as follows:
“Llectronic recording creutes an objective record. decreases fulse claims of police
abuse, makes fact finding casier. and increases guilny pleas where o confession is
w63
made. "
In view of this provision. the accused persons will be deterred from falsely accusing the police of
torturing him in acquiring the confession. However. the most important contribution it would

make is to deter interrogators from coercing the accused to make a false confession and as such

contribute to the huge number of w ronglul convictions.

The second recommendation is that an institution in the mold of the American Innocence project

should be created to look at possible exonerations ol innocent convicts. It was stated in the

preceding chapter that there is no crimingl Justice system that is so perfect as not to wronglully

convict an accused. However, the risks ol 'wronglul conviction can be greatly minimized by the

implementation of certajn measures.

Ihe ideal first step would be to create an organization to deal with wrongful convictions,

Fherefore. the Zambian criminal Justice system needs to create such a system. Like the

-
"EPT Heads of Prosecutions Committee. *
accessed April 10, 2012)
CEPT Heads of Prosecutions Committee, “
accessed April 10, 2012)

The Path to Justice: Preventing Wrongful Convictions,” WWW.ppsc.gc.ca

The Path to Justice: Preventing Wrongful Convictions,” WWW.ppsc.gc.ca
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Innocence Project. this institution™s mandate should be twolold.™ 1t should lirstly be mandated to
study applications from convicts that belicve that they were wrongly convicted and decide the
cases with merit. Upon this selection. the institution should acquire the relevant evidence and try
to exonerate the person that was wrongfully convicted. The second mandate should be to suggest
reforms that can be made to the criminal justice system aimed at preventing wrongful

convictions. It is envisaged that the creation of such an institution would greatly reducce the

dangers of wrongful convictions by virtue of application of the said mandates.

The third recommendation is that there must be huge investment of funds in the forensic unit
existing in the police service in order 1o raise it to a more effective unit. Forensic science faces a
lovol challenges in the Zambian criminal justice system. One such challenge is that it has
stagnated as it only sticks to more traditional forms of scientilic investigation mentioned carlicr
and as such has not moved to more novel forms ol scientitic investigation such as DNA testing. o
Another challenge is that the persons emploved to work in the forensic unit are not sulficiently
qualified as they arc only trained for a few weeks betore being unleashed on society to decide the

. . 66
fate of accused persons.”™

[tis this background that necessitates the need 1o invest huge sums of money in the forensic unit
in-order to raise it to acceptable standards. The funds invested should be channcled towards the
development of DNA testing in order to ensure that when a person is deprived of their liberty. it
is for reasons that are cogent such as having their DNA sample at the erime scene. Morcover.

massive investment would also ensure that the personnel employed in the forensic unit are

" FPT Heads of Prosecutions Committee. “The Path to Justice: Preventing Wrongful Convictions,”
(accessed April 10, 2012)

Kabwe Chilufya, Interview by Author, Lusaka, Zambia, April 16, 2012.
* Kabwe Chilufya, Interview by Author, Lusaka, Zambig, April 16, 2012.
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properly trained. It would also be expected that better qualified personnel would be lured to the

police forensic unit due to the increased funding.
The final recommendation in this work is that there should be serious punishment minted against

police officers found wanting for giving the eyewitness clues as to whom the perpetrator is. As

was carlier discussed in the preceding chapter. interrogators have developed a tendency to help

out eyewitnesses identily the individual they believe is the actual perpetrator of the crime as the

. .. . . 67 .- . . . .
same individual the eyewitness saw at the erime scene.”" The police tend 10 engage in this sort ol

behaviour duce to the public pressure they get to have the erime investigated and resolved. The

natural progression of this is that the risks ol wrongful convictions are tremendously increased.

Uis thus essential that a mechanism atmed at reducing the occurrence of this trend is developed.

Jne solution would be to punish police officers involved in this vice with heavy fines and/or

mprisonment. It is anticipated that such a move w ould reduce the number ol 'wrongful

onvictions by virtue of the fact that eyewitnesses would make independent decisions and thus

eing more likely to identify the person they actually saw at the crime scene.

.2 Conclusion
‘his chapter’s object was to give recommendations that would im prove the Zambian criminal

ustice system. The four recommendations made were that: there should be mandatory recording

Finterrogations: an institution should be created 1o solely consider wronglul convictions: the

orensic unit of the police serviee must be massively lunded: and police officers that try to affect

1e judgment of eyewitnesses must be punished. Morcover. cach of the recommendations was
receded by the challenge it is meant 1o resolve.
-

Kabwe Chilufya, Interview by Author, Lusaka, Zambia, April 16, 2012.
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