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Abstract

The question of the status of liberation
Movements in Southern Africa is a topical céntroversy in
both interuationai law and politics. In some circles,
liberation movements are branded as savage terrorist orga-
nisations and in some they are regarded as some kind of
legitimate salvation armies which deserve all the support
necessary to undertake their liberation programmes. These
liberation movements have ''‘caused" great loss of life and
property and the international community is divided about
their status and thereby indirectly creatiné a threat to
international peace and security, a state of affairs which
might result in a Third World War. Bearing all these
considerations in mind, the question arises: What does
international law say about this political phenomenon of
liberation movements? What is the position of liberation
movements in international law? Are they legal or illegal
in international law? These questions have been a problem
to the writer for sometime. In order to answer these
questions, the writer, would therefore like to determine
the status of liberation Movements in internationai law,
in this dissertation. To be able to do this, he has

selected relevant institutions of international law against
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which he will examine the position or statug‘liberation
Movements in Southern Africa with Rhodesia as a Case study,
These institutions are: Acquisition of Ter;itory, Self-~
Determination, Human Rights, Recognition, Internationail

Humanitarian Law and The Use of Force.
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project. This is your chance to champion our struggle

I must be honest to say that I felt very much
slighted by these two respective remarks. But I later
realised that my role as a scholar had beeﬁ ignored or
misunderstood. I suppose the misunderstanding was due to
the controversial nature of the subject. In fact it is
this very controversial nature of the subject which made
me choose it. It is a subject that urgentLy needs greater
attentiou. It wouird be must unfortunate if this disserta-
tion is understood or interpreted as championing any poli-
tical cause as the two gentlemen mentioned above did.

All the same, I am quite well aware tnat I chose a very
difficult, controversial and sensitive subject and I have
no illusions about it. My sincere hope is tnat this
attempted determination might provoke further constructive

debates leading to a legal breakthrough in this area.

One probiem I experienced is that events in
Southern Africa are changing very fast., It seems my
dissertation has come in at the time the crisis there is
reaching its climax when the issue wils be decided one way
or vhe other. However, as 1 point out in the introduction
to this dissertation, any changes, remarkable or other-
wise, tnat may take place aftier the Submission of this
dissertatiou, will uot affect the importance and purpose

of the determination being made.



The writer way sppear guilty of over-
emphrsis and renmetiticn here snd titere. This is
beczuse of the nature of the subject which is
inextricably comnact and involved in such a
way that one canncot intellizibly discuss one
topic without referring to or involving another
and also because of the desire to impress cer-
tain facts cleanrly in the mind of the reader.
dut thds apnarsnt certain messure of over-
emphasis and repetition is confinsd to points
of vital immortesnce and fo points that in the
opinicn of the writer continue with strence
regularityv to cause gsremtest difficulty in

understanding the dissertation.
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Tntrocuection

Sectier . Sy lanation ot e Title

The “l1i title dis Minmterr-+ieonal T aw and
Tihasotion Mavementss  The Teonl stains of libera-
1.,

tion Movoments in Southern Africa, with Rhodosia

s a cose studyl

The writer has vnavticularly nreferred to
focus on “lhodesis e a cnse situndr hecruse the
Fiohrines there dis more invelvad ~m@ at fha some
tirme the nrehlasms of fact 2n Taw For Fhe “ho esiar
case are gonersjls wonpagentairive of The situaticns
in Scouth and South Jest 2 fyice, Wwhere the onroblems
~F Fact and Faw for the Rrodesian cnse are Mot renre-

sentertive of the ceners]l situsticn din Southern Africn,

the writer will ceommare and comntrast them wheve 7€ ds

Mecessary To Aer crmine Tooo lec-ni aeteotrs of ITibheration

movements,

Tha nhrase "lersd gtefrgt? din fHhe title ids
suscertible teo infarpretoticrs wrhich 2ve mintorded
2nd misle~din~, Uy thig mhrase the wrifter does mot
mern thnot the lihersticn movoments are leogrl in the
senan of bein~ allowed by law. "Teonl" in the title

does not mesn lewful, for that dis whet the writer is

scttire out to drtermine and fird ecvt the peosition,




"Teoal Statws" in fthe title sionifies a neosition
in law, in this case; in internotioral I-~w. This

"lec»1" din the title shevld be understood, for

)

examole, in contrast to s»v, "yhot s the politicrl
f)OSit,":_O’ﬂ or etfagnael Tt hra +n be detarmined whethinr
or not this status or nosition is justfied or tole-

rated in international law.

Section 2. xnismation of the use of the
words fthesis" and Pdiggsertariont!

The-dicfionnr“ definition of "thesis" is that,
it is a "statement or theorv (to be) ght forward and
supported by argumesnt, especially 2 written essav
stbmitted for o Tmiversity desree' But a disserta-
tion is nlso calied an ess=2av or account, though a
comnarativelv lon~ one. Te¢ aveid this possible
confrsicn, the writer is ecoin~ te nse the word
"thesis" in a non-technicerl sense. bnt just to
siegnify 2 noint of view he mayv be pvutting forward.
Tor the whole account, he is going to use the word
"dissertation", So, the writer's "dissertation" is
on the detevmination of thrhe lescal position of libera-
tion movements in internétionnl law. ¥
them, thre two words: "thesis" and "dissertation," will

from now on be written as thesis and dissertoation

without cuoteticon maris, wherever, thev anpenr,




Section . The Prenlem, Scope, and purpose

or aim of the dissertation

The
statnhs of
politic~l
clear. It
nosition o

has canseaed

Securitv,
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Thev do =all *+%is in =n atrternt to Justifv their

activities. tvomnies of sver Teezlilv controversial

ctatenerts pro T Tollowdms —

a

"pirst T must sav th~at resistance to
foreirn rnle in Zimhabwe sterted not in 1047, nor

in the mostewar nariod, hut when ihre Fivst British
Settlers invaded the countrv: and this resistance
hes continued in one form or another, with varied

intes=t by p e TG vaora, AnAd we howvne alwsve

recarded onr strugle as din tho ooy irevitahlv an
~rrmed strucgle., Tha rer-cns which inhibited wvs
from t-idine up arms in the nost —— dn the 10h0s

an? the e~riv 1930s wetre rerelv loristic rea-

crvs., Tmmariaiist forces were still domin=nt
throneheont Africs, =n- thave wes me roowr for move-

rmart 41 AMm e AT pacotdnm vir A At e Fae acoiyd i e
mer T 1 T CT ; SR A A A 1Ol

Sunnlies or trrivire focilities Maie dg o histe-

ricnl feoot, Bt +the Feoliro of +ha roonle sver =t
thet time wne +-71% in order to ~or freedom o0

jimdenegnience from the forei nors Jdomirotire our
commEry, fthere wes o cohber wory excert by armad
gt e, Paa meenle of Zimbabhwe =re wholls comrmia
tted +o 1 -?‘l’\(‘v\'rj"j'i'?’\:f‘ 'C‘”‘e?",“:‘»e]"ar@’“, ~1 *:‘,}"/f:?}r hnve no
cther chaice hnt te dintersify the fichi amainet the

Hritishk imnerisliss €attler Forces, =nd to dedicate



ourselves to ti »fin- tovreiar with our breotha+s

Wwho »~re in o gimilav cdrcumetsances in South Africe.v

ThA

o
-t

ita »n neoli+ticsl statement hyv =2n aAfricon

)

neotional g, Hut dis svel » o gtatenwnsct meculiar fa
Africom Tiher-*icon noliticsi? o, Thoe followine
is 2 similar meliticnl statewert in the form of a

renlyv miven to Lord John Russell in 1%54 when he

sugrested that if the Ttalians would only keep

rrd At e hed a0 rree T T e g e e moad e+ R g
.
3 3 E N o . Ny
nevre nrivileorns to- v santel saciire B

rrectiocn. "Je o mot ask thst Auvstrice he mumane o1

Tiberal din Jtelv, wodeh atror ~11 . sveul~ be 4wno-

cszinle far “tar aguen 4F anma (‘s‘gsilw"/‘x""; we el rav e

N L Wa Maye e cormoern wdth nap aumand da o aes
e T e T e

Vet ano ey manrtan b r:";‘n\-; Tror mnali+ i1 ~001 [EIE SR PN,

vent Sae MY eewmrmiot sdit with folded arrs while four
million nropla ~re sufferin~, Vou snatched avaw
cvr country unlawfullv, ..., . We ore coine to fulfil

ol
M Ty 1 i i > - 7 N /I
the ~dwme of the wor we abandored in 1Ra7 .0

Thn ahnve nre thres bichlv ch-rred political

st-tements on liharatio~, (rnae wonld like ~Jlsc to
hear the views of iuvrists om the politics of libera-~

tion. The Conference of Afra-Asisn Tnurists held in




Conakry in Cctoher 1954 resolved, smons other

thirmra. that o

1
(2) all struyrles uncdertalen by meonles for

their motional indenendence or for the restitu-
tion of their territories or occupied narts
thereof, incliudings nrmed struscle, are entirvely

legal .

The above four statemerts have one thing
in comman. Thev gore all frvine to sunport or
justify the restoration cf tervitcries or occu-
pied parts thereof by physical mesns where nece-
sszrv. The first two seem to sugecest lecitimacy

)

as the Jdustificetion and the Intrer two seem to
sve~est 2 lernl justificeticon. These four state-
ments are significoant i» thet thev represent impor-
tant views of a cross-secticon of meonle who gene-
rally talk about the politics of liberaticen ~nd
who want to justify the nhvsicrl and otherwise
activities of liberstion Movement. First we have
an official view of the ldiberation struggle, from
a former Secretary Genevr~=1 of » liheration Movemenrt
in the l=te 1960's; Serond jis the view of Italizns
in 1854 towards foreirn cccumstion of their terri-

toryv. This view is quoted to renresent European



views durirce the 190th Centurv: third, we have the
view of o freadom £itfer who wrns actually invelved
i othe nhysicrl combat, om trial omnd explaining
whrt bhe recarded as +tho razscn for thae fichtineo,
mnA daat . the atftitude 2nd view ot tre rfro-ifsian
T ot g the l=2tte~ who nra 2 varv dirmortort facto~r
AT tee omesgtiomn of onoression 2nd buman ricnhts, 211
cr the srme suhijcct of liberation movements. These
vievs, cne micohd osav, represent 2 fairls correct
veorera2l opinion on libheraticon Mevewents. Thre
cuestion is, is this generesl oninion articniater
thproneh these four views, lernilv velid or cen it
he rationslised in law? Can the nurvert of these
staterents bhe wotinnrlised or netified in inter-

naticrnal Law?  The implicaticns of these political

~Foatamaata ave oavrerallyv ftaban Tar poranted witheout

2V et et tadn e marde to detiaeemds s oG Tt Tiagig,
iT env, e writer is ootre b trv sand determine

this. Pt this kind of deterupinnticon crnmet he
intelliegibly mede withent delvine dinmta the history
of tTdihorntion Mavementg and of thaoir resnactive
toarritoris~a under study. Gecrre MNveondnre, in his
stotement ~motad abevye clerriv shows the historical
impertance of the whale oroblem. Fe sheows us that

@~«Tﬂ*\ﬂ4 f&@SVMﬁ %

he current liberrertion struieocleae 18 GusQaiaits t
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reaction and resistance to colonialism, and in the case
of Rhodesia, since 1890, He clearly shows the connection
between what is happening now and what happened in 1890,
showing that, the two cannot be separated. Because of
this vital link it is necessary to briefly outline the
genesis or original beginning of the colonial problem in
the areas under study. This gives us a good background
to the liberation issue. In the light of this brief
history, one has also to determine the attitude of inter-
national law to colonialism, especially during the colo-
nisation period. One has to know the legal status of the
Royal Charter, the Royal Charteréd British South Africa
Company and the Rudd Concession, in international lawe.
These are very important considerations in the determina-

tion of the legal status of liberation Movements.

A determinztion as to whether or not liberation
Movements are justified in law, involves also a deter-
mination of the legal validity, or otherwise,of the

rationale for the cause of the liberation Movements.
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In order to make an effective determination
of the legal status of liberation Movements the writer
will critically deal with the following issues in the

dissertation.

First, he is going to determine the legality or
illegality of colonial occupation in international law.
To this end, it is neccess-ry and inevitable to give a
brief history of the three territories under study and of
their respective liberation Movements., Next will be an
examination of the status of the Royal Charter, the Royal
Chartered British South Africa Company and the Rudd Conce-
ssion in international law, and the imﬁlications of this
in the colonisation process and for the liberation struggle.
In Chapter two, the writer is focusing on the acquisition
of territory In international law. He is going to state
the rules of international law governing the acquisition
of territory; explain the meaning and significance etc.
The aim here is to find out whether or not colonigl

Settlers or governments acquired title to the
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resvective ferritories thev occupv, ard whether
or not thaft occupation has a leseplliv valid hoeix
iv internntineal low, If thev scruvdired title,
then it mears thot lihewnticmn Movewrents have no
levnl rieght to ficht them. If thev did not
aoouire title, tThen somebory else or seme other
group =accuired it =avd an effort will be mode to
find out who that group is, and th=2%t groun will
he the ane Toaoa]ly evtitled To rewmosre s othor

N Y

creiiy Trer s 0w e T,

-+
i}
.
v
~
.

titlie will tren fhsve =2 laos2l besis for ifts claim
te vl ~ The terriitorv, T ovr Chwfext; the pronms
are tre sstflers ~o= the drdicencns mnonulestions as
—~anrecented hv their Tiberation Movemenrnts, So inr
this Chapter two, the aim is to find out which
wmeiiny gocsidvrec an indefeasibie title to territories
rvrnder study. This title will be the loesal basis
for the claim made by which groun ac uired it and

it would riem t'2t this populaticen will be dusti-

ficd in l2aw because it will be fishting to defend

the title to the territeorv. Chaopter three is on
the nrinmn~“nle of self-determin~ftinor in rei-tior to
liber-ticrr Movecents, Tan the principle be used
hv fthe libernaticn Movererts as gm ~ceentablie

rround for thejr dnstificsfion? Thise is the moin
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issue in Chapter three. A determination will be made. as
to whether or not the principle of Self-determination is
now a legal norm associated with specific rights and
obligations, and whether this can entitle liberation
Movements to fight to enforce respect of this legal norm.
If it is found that the principle has become a legal norm,
the source of internstional law from which it emanates
must be ascertained. It will be interesting in the same
Chapter to find out why some colonial powers "gave'
indeperdcnce to their colonies. Was it an acknowledge-
ment of the right of self-determination, or the realisa~-
tion that they had no right to rule those territories,

or an acknowledgement of defeat in the '"battle field" . ?

Chapter four looks at colonialism as a violation
of human rights and tries to determine whether or not
liberation movements can successfully use this human
rights plea .as a ground for their legal justification.
In this Chapter one finds it necessary to invoke juris-
prudential theories to explain the concept of human
rights. A determination will be made as to whether or
not human rights are real rights like any other rights

in Law.
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‘re thev recermieed hv 1-w or are thew leac=l
ri~hts? It fhoev ars, then it fas messirics te 2reun
that thetr o hn oo ovgund for tha duvsgtificoticn of
lihrration movererts, whevre thav oras net hedne
resnpated or wharo tioor nra hedes fotally dendiad,
The attemnt ton determine whetier or mot human
ri~hts nare vrecognised hv lawv, will involve an exa-
mination of the attitudes of thrhe vositivists and
"patur~1l" lawvers fowmrds dintermaiioral law., This
ma s 1t altsn Mmocrasarr den fans o e l"‘i,‘%*ﬁ*“'}’ of
human rishts un to deate. The comcent of ecu=lityv
befere the law, its implications and éignifjcance
to colonizl mneoprles and treir territories as sub-
jectsof intermatioral Jlaw will be looked into.
Following this, the ideals of liberation movements
will e discussed in vrel=tion to the American

Declaration of Indenen-tence, tho Freonch Revolution

and the Megna Carta.

Chevnter five is on intermational sunnort

~iven to liberation Movaments, The main thing
tere is to determine whether or not this interna-
tienal supvnort is lesrl. This dis imnmortant because

this sunncrt is dinextricably beund un with the
obiect or suhiect of the surmort, Thic svupnort has

also provoker retaliatorv raids into some of these

surnmerting countries, in nerticulsr, into those
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rountries whirk host the guerrillas. The impor-

tant cvestion dis, dis it really mecessary to give

this supnert and is there A gutv at all to host
these Jliheration Movemerts and nrovide them with
raar hases for their attacks? There jis alsec ano-

ther important aspect of this jnternational

sunnrort, This relates to the legal status of

representatives of liberation Movements in a

nurmber of forei-om crnitnls, alan to he pxomined

v 4hie (hanter is the comceont of ot mursnit, its
1Taralit or otherwise ~md dite Aaprlin~hility or in-

anmlicakhil+ity eon host covernmants., This is immor-
+ant hegmrse it mav sugrest ttot, 4Ff the hostino
af 1iheapatiaon movemerta 4a smetifiahle imn inter-

natioral law, it wonld be lorice1l trat attacks on

moat mevertiperntg by hursﬂﬁﬁerq 2»e ille~srl,

~ . . o . . )
Mhnantar Q4 e o FThe rnrermeceont nf woecrndtiom

in merticoniar thae vueles of drternationzl law ~over-

nine the rvecomitior of hellicerasccoy srd convernments
in exile, Thoae rvlec will he ~mmlien fte the Tibhe-
rotd e mrvements situation and o deterrdirationm will
be made ne to whetier or nmot recormition of belli-
serence = constitutive or declarsatory of *the legnl
Justificnticn ~v otherwiss of Jitarestion Mevements,

- . . )
For instance, »re the liheraticr movemerts la~nl or
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fighting becausc the United ilaticns recognise them or
beczuse cther states individually support them? Would
liberstion Movemenits be legal or illegal if the concept
of recognition movements as belligerents has advantages
like for instance, freedom fighters would not be regarded
and treated as rebels or criminals, but would be protected
by the Geneva Conventions. But recognition of liberation
VMovements as belligerents also means the observation of
neutrality by the recognising states and this is prima
facie inconsistent with internationai support given to
liberation movements. The question that arises then is,
because of this apparent discrepancy, can internaticnal
support be regarded as recognition? If it is just ordinary
support, what is its legol saignificunce? If it is recogni-
tion, is it constitutive or declaratory of the legal justi-
fication or otherwise of the liberation Movements? It
will be apperent here that the traditional international
law may not be adeguate in matters relating to liberation
Movements. This is so beczuse the concept of belligerent
neutral relations seems to put the military strength of the

liberation Movements on the same level with
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that of the dircumbent settler governmont which is
being fought. As a result of this »nrinciple of

bellirceraent neutresl relstions, liberation move-
mentae il] automrtic=1ly lose recognﬁ%ion and
Fecome illegnl if thev Aare defested. But in
renlitv, thev mav not necessnrily become illeral
tecruse there mav ba other considerations or
factors like the princinle of Self-determinstion
which mav nrevail over the nrincinle of mentrality

Aand Teposllwr diigtrdifvr +hede aeticdidna,

Thanter Seven is on liberation movements
Aand Inte-nmational Humanitariar law. The mein
noint in tr is chanter is to estebliish whei*er ovr
not liberation movements can be parties to the Ge~

neva Convertions ard hence be affeorded the 2vdpro-

wriate nrotaction st v lTonosr reonried as eori-

mirals. This will helo us te Lnow wheti:er or not
liberation Movements are ijustified in interna-
ticnal law, for they cannot be protrcted hv law only
in N war  context ant ontsicde it thev bhecome
rebels. Fithar thev nre criminal rvehels or thev

are not. T™ris will neces<iinte 2 bhrief exemina-
tion of the whnle ius in belle, includinrg the

1949 Geneva Conventicns and the develonment of

interratioral hum nitsrion lew to cover or acco-

meanste 1ihoratd s NMoavemerts rests b o +h e
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1077 Protecols additi~nal to the Geneva Conve-
ntions of 12 “nenst 1949, The protibhition of
wor or the use of force »~nd the ewcention of

liberaticr *overents to tiis in the Tmited

2

mTieaa detHdinditder of acoressicon will he evemined

in relation to the Geneva Convarniticas,

Chesntoer eisnt is on tihe Jeesiitv or ille-

cality of the means o» Methods used hv the libera-

tion Fovenents tTo achieve thedir aims. The means

Tuev incl.da woli~iecsl educotion, pranagands and

nhvsical armod contiict, Tt is the vse of the

means of nhvstcal armed conflict which is contro-
vareial tecavse it involves loss of 1if< ant Sabo-

terece and the destruction of important installations

axs e = B T 4g

orherwise ol tiris Tome ol

m
~
3
T
v;
T
s
;
5
3
bl s
n

goine e bhe The tarmzet of our detorminntion, Con

the philosonhv of ends justifrine me-mns bhe lasalliv

chae? Short of dcuble stamdswds

“

irstified d4n thi

i

whi o eTenld the liberation Yoverents bhe allowed to
use avmec force? All “this will hae ex=unined »Tone-
side the coocenpt of jus ad hellwum ond the rvight of

Seif-rdefence in order to find out if liberatirm

Movements are justified i+ using arme: force,




Chapnter nine is an evalvation of the pre-
vions eignt Chepnters. Tt dis a summary of the

~=in points raised and the conclusicn arrived at.

Problems of Tntevrrational T -~w

ssertation

T+ 4a hardly necessary to state thaft the
~~ture of the subject nder discnssion involves
alac the nuastionine of the validite of sops ~2-

A€ bpesdpieaal dnmeassontionst Gac, like for

imataroe 5 ~e o gotr Ty qg_\/\'f‘; lsha)

rert nrobl ws cousad by the concent of recopmi-

+iem, the comtroverev 2s to whether or mot the

7

ral meorm

nrivcinle of Self-determinzgtion ds nmow 2 le
~md whether human richts are legal rights, denending
or Wwootner sma Iacke 2t the controversy from the

noirt of view of tre positvivier soncoed of

u

or the vatursl 1lsw Scrcecel. We alsa heve *the nro-

hlam of traditional inta+r—=2tional law somarenhls

+etarntine colonialism ard regerding some ferri-
taries and peonle thewein =2s shiccts =and met sub-
jrcte of drtarnational law., The concent of Jus
ad hellur f+raeelf dis very diFfficnlt to vnderstrnd
ne o cemcent of Snternotiomal lew. Cne wonders

3

whether +there wos some ¥ind of colenisl interna-

tirmnl Tow nv it weos 2all wrnicinal 1-w that wnos
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behind colonialism. For instance, what kind of inter-
national law would regard African Chiefs and Kings as
Sovereigns with international legal personality, in
particular, with capacity to enter into international
treaties, as Lobengula did, and yet the very same
Sovereigns had no right to vote in their own territories?
The matter is also complicated by an apparent constant
use of double standards in the application of inter-
national law. So, to be able to effectively determine
the legal status of the liberation Movements in inter-
national law, it is not only a question of applying clear
law to a factual situation. The international law it=-
self, supposedly relevant and appliéable to this area

is not clear. There are a number of paradoxies, discre-
pancies and difficulties in traditional international law
especially in relation to colonial peoples and liberation
Movements. This makes the subject under study slightly

complicated and difficult.

Section 5. Method of Presentation.

In this dissertation the writer has a
genuine problem of language. The nature of the

subject under discussion is such that one cannot




avoid using words like necolonialism", "colonia-
lists", "Settlers" or o.cer similar words without
distorting the meaning intended. The writer is
using these words bocause e crnnot et better

words . le is not using themn in their highly

emctional or pejorative seuse neither does he

(3

intend their pejorative connotations. lle is using
them because they seu: 1o Lo the only words which

can accurately describe ov tlie coloni=zl

PRENoULIIeN U ol discussion without distortion,
211 the pejorativ. wmeanings oOF connotations asso-
cinted with these terms are not intended at all
in this dissertation.

The writer holds the view that a well-bala-
nced judgment is good and this consists in finding as
much in favour as against a certain view as much
as nossible. This is the sonirit and manner in
which he is going to wp roucn thie subject. To do
this effectively, he is going to nroceed by dia-
gnosis, historical desc iption oand where necessary,
thie comparaotive e thods. There will be no attempt
to conceal or disguise the noiure of the problem,
for that would hinder an objrctive determination

of the nosition in law of libesration Movements.
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Unfortunately, much of the political literature:
which gives facts about liberation Movements is propa-
ganda, largely eulogistic and biased. This may make it
difficult to convince those who may have fallen for this

type of eulogy that the position may be otherwise.

Section 6. Territorial Scope of the

Dissertation.

The writer has confined himself to Southern
Africa. "Southern Africa" in this dissertation refers
to South and South West Africa and Rhodesia. In some
quotations, names like Zimbabwe, Namibia and Azania are
found., Zimbabwe refers to Rhodesia, Namibia to South
West Africa and Azania to South Africa. Wherever they
appear, these names should be underatood accordinglye.
Thus "southern Africa' has been chosen as the territorial
context with Rhodesia as a case study because the writer
is more familiar with the area, and in addition to this,
the political situation there is a thorny problem for
Africa and the world at large. It is a threat to inter-

national peace and security.
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Section 7. Definitior
"NtS

"T fhertion vovements" in this dissertation,

s to those peliticel oreoanisaticns or Aasso-

)

ms, whether pacifiec ovr violent, composed
: . = . ) ¢
lyv of the M iesnons bl aclk neonle, whi ch are

ing, phvsically or verbslly, the white rulers

der to have political power surrendered to

Tn Sounthern Afric~, these Oreanisations ares-

resin (Tinbabwe) ZAPY and ZANT

outh Africa: ANC and PAC.

outh West Africa: SWAPC

ZADT and ZANU a+tan” for the 7imbebwe African

les Union and the “Zimbabwe Africen National

-~ resvectively.

AN and P atand for the A2frican National

ress and Pan Afric~n Coneoraess resnentively and

¢ stanis for South Jyest African Peoples Crga-

Ti0N

e result of the April 20, 1079 elections

hodesin »nd A possible solnrtion of the Namibian

stion will mot adversely affect fhe substance of

- dissertatiocn, bnacause with or withcut 2 succe-

11 or lerally valic cettlemert in thece terri-

ies, it still remains mocessarvy and helnful in




internation~® T1aw to know tre leoal status of
liberation “eovaments., In some literature, there
are views to the effect that liberation Movements
are » nassing phase and hence it is ngt necessary
to determine threir lepal »nosition. ¥t is true
this mav be so, bt it dis doubtful whether the
pheromemnen of liberztion a2s such is a passinge
phase, beczuse it is possiblzs that this nroblem
of liberation mi~ht bhe with us for cuite snme

time To corme in ore Torm or snotiar, Fer insta-

nce, bow wouls one classify the Trish Banuhlicen

Army and the Prlsatenisr Titersation Cresnisation

nrohlems?  The Aatarwdinstinon bheine wade in this
dissertaticn will help throw scwme Tish+t on seme
of these »nroblems which may look verv much remote

Frem voe ocnlenisl »nd Jdihersotion isste.

n

L o I R S R Rl pEEE SN I S iy e s o te e i i
cut trt. fthe writer dis noet comesrnac aloif wad oh
Yeverment ¢r narty in =hodesia s the JTesitimete

venrasentatitre of tre woonle, new thiat There s

prireiple of ome wmam ome veta. The writerts
theme s to try 2na find out tihe lecnl statusg of
tihis

Tirarstisn vinveopents.  And ~e g-i4d ahove,

deteriviation 18 necessary vas rdioass of whether
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Chapter I. Colonial Occupation in International

Law

The main purypose of this Chpater is to determine the
legality or otherwise of colonial occupation. By occu-
pation here is not meant occupation as a mode of acqui-
ring title to territory. This is discussed in Chapter
two. Uhat is meant by occupation in this Chapter two.
What is meant by occupation in this Chapter is the
initial coming or advent of the settlers snc¢ their
cettling in these territories, the treaties they were
signing with locel rulers and their significance, if
any, or purport in international law. All the preli-
minary and preparatory measures taken by the new comers
for permanent Settlement need to be examined and ex-
plained in legal terms. For instance, was the initial
advent of these people regular in internatiocnal Law?
This Chapter tries to determine all this. This means
tracing the whole problem to its roots and finding out
if the genesis ., or original beginning of the Settle-
ment itself was legal or illegal in international Law.
If it was illegal, then we may have a prima facie case
that what was subsequently built on this legally invalid

settlement might be illegal. Chapter two is focusing



'icelt~ on the rmodes of ncouirinme Hi+le 4o
territers in dinternaticrel lay and dits nurncse

is to cofevmine whernoer or volt title was acouired

)

throwsth anv or scome of thaee pmoces of acrudied ficon,
Al 4l et A e ! PR o R e R R R I I EPRE SR R R A - R o)

Pilinonl ar Abharwige.,
Sn to start cur Aatowewdinsticon on whether

3

or not the initi=l stagces of the Colonisation

NEaeoe e Trara e o R R I R N I LI Ve e T
4 N ~ . " > . 3 - ;
N 7w e o -y N e me 1l e e Ay

What is mow Rhodesia rvsed to he The centre

and larger part of the dMonomotana Pmpire which

pxistad ~hout Six hundred yvears arco. This emnire

hoornar 0 5« inteaaorot a2 N Betrt T‘h?‘,’“} o dreri venTra
aon

, mo=tlv hecause the art of war hod bocoms un-

4

necessarv, and was forgotien 4

-
[od
3
"
»

long oneriod

of vpeace.

4 story is tols of Munhumutanas IV
deci rine "Complete dissrmancnt™ in the varr 16LE5,
He is ronorted to have c=21l1lad all his soldiers
rlooa -

"

from all —»o=*ta of the emnire =2nd counselled threm:
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"From this day on, you will put away your spears
into your roof tops until they are red with smoke,
and you will take your swords to the blacksmith
and have him fashion hoes out of them ta till the
lands."

After that, the Portuguese came in from the
East and the Zulus, as a result of the Mfecane, came
from the South. The Va Shona successfully protected
their way of life for three centuries before
the arrival of the British. 7There is no record of
a successful occupation of the Zimbabwe heartland
by alien people at that tiem. Many Nguni tribes
from the South attempted conquest but ended up in
what is now Malawi and Zambia.

The British came in the 19th Century and the
first step towards their occupation of what is now
Rhodesia was the Moffat Treaty which dealt with the
danger from foreign powers. It was at this time
that, in April April 1888, the margui of Salisbury
from the Foreign COffice explained to Portugal that:
"Her Majesty Government have satisfied themselves
-that Lo Bengula, with whom they have conducted a
treaty, is the undisputed ruler over lMatabeleland and

Mashonaland and that he would tolerate no doubt of
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inclvded witin the ferritrries of +he Oemoany,
to settle ~vv «re™ tftarvitories and Tands, »nA
to A et v obe 3 ! et i o, to eoroert Tands
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chaalytals or hy war of morternce oy otheprwise, !

Tha Fonrth gren wes the mareh of the nionenrs,

I the middle of 1800, with the comsent of the

Hiegh Commissiorer for Sevth Afric-, tho Comnany,

ol R R TR N i N o oo ety Maath avn et T
mAiavoaar ~anlnern hed et A =T I A Taclk at Yarora”

on 12th Senterher 18C0H, 7The VaShona did ot rea-

lise th-t trav hnd heom "eoonaniered?, This occu-
natinon by the RBritish was a new exneriznce to them.

More than a elash ¢f avws, it was a clash of cul-

o

trires and values which left the neonle disiliu-
Sierad A Tagt, The two Communities did not
communicnte on sl Tiaonctan et sl patters as treatd 25,
war, occunrtion, censinost ond Flasoraisin s or so-
rrender tarvs., For dinstsance, it dis .in Ferct, re-
prerted thot the nioneer colunm wes welcomcd by the
Tecal sfricrns in 1890 in the followine wryv: The
nicnaer column soldiesrs awoke on Sentember 13, 1860
to find -~ red heifer tied to the flag pole on which

thev had tJown the Unicn Jack the riett before. A

vorn -~ ~airld erme to ther abert middey and exnlazined



- 29 -
that the heifer was a sign of welcomz, She indi-
cated that the Chief expected nothing in return,
except perhaps a few guns when the "hunters were
ready to go back" at tlie end of the hunting Season.
Jhen the strangers had not sone away by the end of

tlie Secend hunting season, b found a black bu-

llock tied to the fl=ng wnole on the second anni-
versary of their encouniont al Jazrare. In the
syebolic language of tihie Va Elicona, the bullock was
intended to say: "The st n ers have overstayed

10

tireir welcowe., Now { must go." The occupa-

)

tion began to have nmnenning for the Va Shonas in

1895-6 when the settlers began to redistribute the

land and to organise on condirnistraetion. The resi-

stance which started then and the efforts to clear

tue settler invaders Love been designated the

"ratabele ‘tebellion of 1.U3" and the "Mashona Re-
bellion of 1897" by historicns. This war of self-

defence” officially ended" with what are reforred
to as the lIassacres of 1797, Individual Chiefs
whio continued to spenlt up vere eliminated until
there was no indigencus lendership that was genuine
from the people and which they trusted.

By 1900, British military superiority had

crushed any African pockets of resistance to the
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invasion. But the resistance and self-defence
continued and emerged ultimately as the "institu-
tion" of liberation Movements, In Cctober 1922,
a referendum of whites only was held to decide
between Jjoining the Union of South Africa or
becoming a self-governing colony of iritain. The
whites chose the latter. O(n 12th Sentember 1923,
after this referendum, Rhodesia was formally
annexed11 to the Dominions as a Colony and on 1st
Cctober 1923, by Letters Patent, the colony was
granted “full sSelf-government®, Save {or legisla-
.

. - . . 12 . . .
tion alffecting African rights, railways and

[

international affairs.

After 1923, the most I’é::m.}?li;‘.x"é)‘]_e thing that
happrened was the formation of the Federation of
the two thodesias and Nyasaland. 7This did not
change the plight of the Africon. In 1961 the
furopeans worked out a Constitution with the Bri-
tish Government. In this Constitution, fifty
lsuropean Members of the legislature were to re-
present about 217,000 iuropeans and fifteen Afri-
canns.,  Following the Declaration on the Granting
of Independence to Colonial Countries and Peoples

pe

in 1960, in 1962, the General1j Assembly of the
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mited Natiecns dermsnded th~+ thae Rhodesian covern-
ment Sten execnutine freeodem firhters, release un-
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the "rebellions" in the 1890s, and thev are still



valid as mart of the exnleomn~*tion of the libera-
tion moverents. Thig furtrer strencthens the
point thet the liberation stvne-le did net stort
in 19487, The firat rrd meet imnnrtmn% of all
the rersons was the 1and cuestior and its redis~
tribution to the Settlers 2t tre expense of the
local inhabitants. Second wns the appropriation
of the cattle of the Africens by the settlers and
third was forced Tobour. Mo +he indi ~enecus
veorl. ., Fhe covge oFf 2171 +ide wne Fforeirn rle.
S0, the fichtin~, desicnet d rebellinns started.
"fter the defent of +the Africens in 1807,
there was 1no romeviable resistarnce, althongh
there was some sporadic fist tine.  The decade
f+om 1900 to 1910 wes characterised bv 2 1ull in
military cntivitice on the mart of the local
neonle, Monnwh i le Trrrinme fo mellow =nd meno-

trate africen Sccictv was the Shristiecrn Missidcs

with schools ard Christinni tey dn odvance of the
“efttler soldier nnd tex collicter. Tn 1911, a2 new
cr Adifferent approach wes launched against the
Britis® Settler dinvaders. Tn Saiisbury, 2 Mr.
Chirimuhuta formed the Sovthern Rhedaesin Native
Associnticn, wihrich was essentially 2 channel for

protest acninst vourious arbitrary Setitler measures.
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n 1919, the African voters Leaszsue was orgsunise

0¥

by Mr. Jerrv Sobantu in order to <oive blacks =a
voice in the developing "democracvh, Tn 1920,
the “hordaesisn Bantu Voters Associntion and +the
Souvthaern Rhedeagisr Vative Welf-r 2ssceiption were
formed to ceamprign for the rishis of Africans o
vote and to cater for the gencral welfzre of the

African.

Th 1924, a Me, Vdhlewvn dntredured the

. - . - . . . . PNEEN .
Tryiniatand o1 2 Doavmmoy e o Teimir g T s 8 TTTVT L n
EEARI IS C A RV N Trdta~TTw a7 b T T TOMOTes s .,

i o subsecvently hocrie tha Afvdic-m Mational Counor-

ress of Sortrner . hedne more reforwist

thar its South Africer Counterpart. This trade

it en Movowmoeot dominatesd thhe Africen nolitical

Ao ata it o ER R R Tt oncraentToed and ottt
for Hdustics din dndusivicdl dI-ohono el etioma el

resiste” such JTaws as discrimirated assodinst sF5ri-
cnnsg, the most rewerkable of wiich wog thae low
Nrevesnting Africans from wolitin- or afteons and

)

Mot e o which thhe Mditdigt Settlers walliad,

NN
T 1030, the Tiriiis Sefttiers nossed the

Trnmd Annar

Fivmmant Act, siviinr o ihe Zanih
Africen Mative Tond Act of 10173, +ha common miire

nose of whinh wrs +n cive nt least Lo af the



fertile T-nt w0 the Settlars, Africone nere

fested ~rod et £igs fheaned the Bentoe Gonerecs

1 Yeverend Samitpes Fr. Janba, Lha

\

toa Pvidtdiae APy naan Voice des,rniaticn was
founded to keen Africans neid Ticrilv alive
arne woas hanred in 1052, Ta 1083, an *11
African Convention was fornd o Tight the
formation of +ho fedewaticn but it fell anart
in 105k, Tn 10EA g Veutnh Teagun waa Poinded v

PER1

Teoren T ilern, Tarmoa "

R

Sithole

-

AP trsee molditinc~] oreanisctinca, sinca

»

1010, sourht to 2chisve fhoir natidticnl oh dec-
tive) to rerain their indenendence frim the
Sattlare hv Oorgtitiutionn? maans, for lo-iatdics
e g e Arem T e e e gt et arant 1ot oA
im the dvteadiie b e

Tr 10587 = mew AFrdoen Neddoaea T Conmeoraema

L]

of Southern Rihadaain was Foread ent of the Youth

Torcria angd Mlramotls Hihern Wl mwmve o ancdd A Frd A
Yoriemol Comeresa,  This mevhor wrne hoann ! dn

108G N EEREEIFN anTraonoh \r\-ff“ e L0 Rl o E 15" its NPn -

qu._}(?t\r“:r\?’\r-xr e roaformiat, Tt nleadear

seftl va mo+ e dimnose onnressive lows hut din

vain, Tt rms bharverd on the mratewt that+ 44+ woe



romkine wid the Sorncoress of Wvazaiond ane
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Tt e Vs pe @ g @ b . Y e o) ey e ey e

Theme . T Ay wera fo for fha Fivet Madmpne af

Tha Ygmhnabhua 14

Cn R Auvcust 1063, the Zimbabrre

Notdicmal Tnjen was formes? hv the Neversnd

EE R e T R e enteetivag of the
T A e LIRS R U S itd prmn me T 24 e S o
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'reformist —etlditinat bt sovw we biave entoaros

?

Tt mheoae o€ N"toalreanvert nolitics, ~g 4+ Ha

Fnne @it e Far Blhe s aam ko«

oomimermite to rnle
Timhobra for the hensfit of the votealass Africon

ma e T have entered tra mavind of confra-

renresonts the i ttin>- gnird

which hogrs wit™ ar imnasad vole in 1RO =ndg



2hows the unit ot the gnirit hetr en those

who hove ~omae and ttnge who v sthdiil Jivine,
Wwe hrve = oty o ovrselves and to timbhorn

gemersiicne of Zimhabwe, an” thae diotyv to free

t
Fa 1 ) . ; 21 "
Sirmhabhwe . We arns our own libevators.! The
sisnificnnce of this statsment is trhat there is
~ natent nreference for resortins. to the armed

confrontation metiiods of the 1839Y90s in order to

force a surr-nder of moliticel mnower Frem the
¥ e :
.

satrlove 4o tha dndegeons hloeke This Amaiiasg

thot T iherati n “Wover-pts axiasw i in iodesia

since the 1%00s, What differs only are the me-

thaocds of forcins o surreacder of neower, Forcen

was used from 1890 to about 1910. Frem 1910 to

»

about 1957, » rveformist nolicy was tried in vain.
net rop JORY wimto tha fime of writine we see 2
Trosert to nvioan farce ane cenfrentatton, YecAanso
of this tvnae of mefthod, “ANT nwmd SViheamolas Deonles
Caretaker Party were bornned and ountlnwed in Aursust
1964, The leaders were detninad, »nd the parties
et underoround and la2mnetad 2 ocuerrilla tvne of
arrnad Dornfrontatior from nediohbonrine statos.,

The next remarkable eniscder in the hist vy

; ’

of the Tiheration movements wns the snlit of the

natio~rlists reac-ltine in 7437 1-d bv
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in respect of tire ftorritory

im Fexrope of fthe Driacinzi Allied and Asscciated

ity o ;e T s oe vt Yomdid o~ T 27 T the
@are Fres b ) tilhia fFoaredapar coaepgme o P oan e b

Sourth iFricn Medins aancinted os Vomdstary in

The mandnte svstem was Teormad ag an 2ttemot

nl

te vecencila the frllowine fhres iscues. Tirst,

thare woe tha refusal to retrem “olonies to

Jerinanyvs “eonnd the princinle of mon-onnexation

or cession, ol third, +e caoammerative or relative



tnderdevelona”® state of the territeories maiking
it imprecticable to er=mt them indenendence.
A comnrerise of these three issutes led fo the

crantiom of the Mandnte svstonm,

Basicelly, the svster involved the
sAminiatr tieon of e=c™ of fthess torritories by
» develoned territorv, fthe Mandatorv, on behalf
of the Leapue of Nations. The T.eagnue ijtself
ratainad revareiomsrv and simorvieeoryv riocts
Avrar me et tawmend F e, T nhidenticraa of the
mendstory incindes fha aveeotion of the moeral
and matarial well-heine of the inhebitents of
the territory and tt~ir Socinl nrosress.
Article 22 stetes that since the territeorv was
one of trose inhabited by peoples not vet able

o strot hy fhemselves ander the strenunous Condid-~

tinns of o voderm worla, there shor 1

he aonlied

to it tre orinciple that the well-beins an’ deve-

lonment of suvch peonles form = sacred trirst of

riviiizmaticon. T+ was also nreovided that South

]

Wesi ifrica conld he administered as »on intersral

portice of the terrvitaery of South Af»ice, sub-

itet to ceritain safesuards in favour of the indi-

-

crenots nomil ation,



South #est Africn was thuas wot a colony

but a denciident fterritoryv in wihich Sovth Africe

nterested

Y
A
s

g

houns to verforn

seovice to civilisstion., Tis administratficn es

2rp Yintesral mart" woe maralw Far Convenionice

integrit of tha territery weos

not to he comprcemised and the Tearue cannot be

imagined as

1

havine mede Souih West Afvics an

integral oart of Scuth Af-dien, fTor th -t wor?
e TR RN TSR e g e R R PR S
O ™ { oY s 1, ot 15 . s : g 0 Tt 2] [ aits 0y
statobhooc,
Ty, oy o A4 ();:'::'.\7 vt ::1'1 Krn 17 WTast

Africa bhacame grest from 1946 onwerds, wihen fthe
renewal Assendiv of the TUnited Mations rejected

STt i oatlts neonog o1 + oA

‘t eri” IR el ARty

o

regambly asked the Trterm~ it ona? Gap-i of JTustice

te odive 2an Advisory C1i: T1th July 1950,

the Cc ~h ~dvised t 2t Sorith AfFricn weomninad
houng b fa onidoation of Ariticis 22 of dne
Covermnnt e veondate: Uhiat while South Africe

could brine “aut WJest Africs wivhods whie
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Qn 27 Sentembar 107/, +the Council for
Namibina evncted a2 Necrae for t+Hns VRrotaction of
Natnra1l Regcurnes of Meowibicrnag, a2imed at Sscu-
ri—e for tre Mamibievg "aderunte 'r\t“ot&;cti.,rxz". of

the naturel wealth and rascrrecs of the tevrri-

w

L -
) . 20
toryv whicth dis riotttullv thedirs, "

Under this decree, ne narsen or entitv

mey seerch for, toke or distribute anv natural

resouree foprmdad Hdn VMoo dhia wittont the Counceil's

O H o e T . o~ e YTy ey ey gy yv DT TV 0T TTOXre -
nicr the doecree mav he hels dT4nhis for demaces

by the fufnre coverrment of ar iﬂd?ﬁe”éOff
WMamibia, he Courcil alsc enccted 2 nlan for the
establishment of the Institute for Nawibis +o
nrovide the necessarv educetion and trainins for
Noccipisrga,  Phe Tnstiltuite wes dnavenrvated din

; )

Anrnst 1976 and ds darctacd in Tuesba, Zambhin,

s
In April 1939, SH*PC wes founded hy S om
“1ioma ard Jacobs Fuhanonz as tThe (Cvomholand
Peonlns (rganisatior. Tt wns oftdicinily Jaunched
ng 2 mational narty in 1960 bv Yuioma and Yerma

Ja Toivo.



~ h

The Inteymoational Cowri of Tnatidice
ruline of 1066 and the svhserent ponzrent imno-
tence oi the Imited Nations to do pnyvithings more

trri vote nlatonic resoluticns concerning the

PiTlers ity of continnine Sovth african rile eoove

tivs to the orcanisation ot 2n arvmed
ctrroi e i the techniesl o ennmens of o Thdheration

toverment, agrinst the Sonth Africen renime, for

since 19N7 <wwbrmm +ha Seoth Weast ATrio~mm imdd onvee

T N T N N T TR G e T B N 3
LT R B R e N e W N o A e R S NP IS SR A R S I A L SR P S

Woardld Wov, pnd adinece tha ot T on S (0

Houth wWewht AFriagen dnddcaves, hove A AT AN es s
irn reformist tvne of neliticg 1ilrn 4+ horeorad

R R R I IR T TOAL amrr~ede . A DC had and

iy e o T e e -~ TR . A . o~y ol o oy o o g— .,“_,f . ..1 )
~e e e esen o - o e - . S L g -
amv v e, [ 1{‘1‘7;'{’ Ko 2 Pt ven ey T BRI S SNPEN
Temecnl dgaent Ty aF Fha Tiedd o tVoddons me fhe

s omtin ranresentative of the TTardition vneople.
iMis was a brief history of Sauth West and

ite Tiberation Movement z2nd serves =s a hack-

cround te e datevain-ctinan hedirne mmdertal-en din

dissevtation. Ye mew mava o Sonth 8 Fedns

Aand dfe TAheowdirn ovacents,



south Africa.

africens moved into whot is now South
Africe many centuries before Zuronesns set foot
in that country and carbon daiting of some finds
evidences that some culture of iron-using blacks
flourished around A.D. 1100 West of {the Fish

27

River.

In 1652, Jan Van Riebeeck landed at the
Table Doy in order to »nrovide tiie fast India
Shins with herbs, meat, water and cther needed
refreshments., 7This was the beginaning of Luro-
pean settlerment in what is now Scuth Africa.
For centuries, the people of 3outh Africa fougiit
wars of resistance against the Europeans. These
wars of reached their greatest intensity in the
19th Century. By 1880 the White colonists had
established their rule over South africa. In 1906
anotlier remarkable war of resistance by the Zulus,
comimmonly called the "Bambata Kebellion", broke out

lAa%!

e Yulus were defeated.
The Anglo-Boer war broke out from 18399~
1902. The Boers were defeated and almost all of

South Africa became British colonies in 1902,



T 1910, the »ritish covermmaent cranted self-
covernmen + e the whsta o Goam v , OoTen e thae
Tfmdion of Santh Afriecs, with =2n 211 white Pariis-
maret

-

he fivet Africsm ooliticnid aresniantion

Af 9 mor—viclend neotrvre, Tmhi Vawma AFfrdics,
that Ga, the ITmion of Africang wera Formead in
1886, in the Eastern Cave, then part of the
British Cape Colenv. Tnsoife of thie non-vio-
Tt ctiidionie, Tilo ip 10 a Yionosiosn onge . MOv—
inlence wrs not o deenivoreld commiftments

F‘ﬂ*"ver it wns n tactical mecenssityv gr ‘.r}'ex_; of
the Sumerior wenmons cof the Werepeans.

In 1912, the African Tational Coneress was
Farmed with the main obicct of building a Timited
Nt e Faoe ot Fer dfe wionte din South Africn.
The Afrieosns co*inued o neing nor-viclanece in
their mrotest, inenite of t e represeion of these
neaceful vrotests by wviolence or e nart of the
cnvernmant, Non-viclonce poli+tics was abondoned

C e e . 28
with ihe Formation of Umkonto

We Sizwe on 16
Necember 1961, which meried = decision by the

Africrme Fa diaka Up eArms aerinst the white mino-

rity governmont,



Perhaps the w~is »meohlioem of South Africae 2nd the
reasons fovr tha fioctine are eniteomised in the
followine two staterents,

"I nrefer fo coll 2 snade o smade. Tet us

heldlv save in the nest we hrarve mo e mis

abhout rintive reoresentation. e divtond to chanes

Aall tThat (... We =are gcoine te be lords of this
peonle and keep them in a subiect position. ...

Thev shonld not have the franchise bacause we (o

nov o wenf fhes o osp acorn A b wes 8 eeaae Thoea
2T oy ol dties nt matiya A~ st eea e rhaon ang
af Bonth Afrien ..., We wmmist adont

a svsrem o of deswotism, sve™ fs works so well in

India, in our relations wiith +ihe bharbariens of

ng

Sourth Afvice T™his stotem .t wos wode hv £3%
So Africa., MMis stb Nt was je hv £x%

b

oy Teyiom 320 g B By inr of the
thes e e oo, sy T g m e e RN o e T R
d 3 R ; >

RYLL] T A Frdaall 4o
time went cn to seov, Tir ddes s fhat the malives

stanld be kept in hese moiive rasarves and not

A
with the wiite men «f 211 ,0°  Plig Ge vhat

The svgham i

_;_ e Ty e v ety e ey _i “ :5 o ]’:’;"»
now dngriteotionalised as T policy of M"Ainarthedi M
Wh~v v en are the aims of the 1ibacntion

Fovements of Saonth Africna? Rorhert Tobualiwe Former
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and Ndebeles had been defeated by 1910. The point
being made here is that, there was still a state of
war between the British Settlers and the black
indigenes. lfow then could the Uritish Government
protect the people it was at war with and against
whom was it fighting? The Moffat Treaty, as we have
Jjust seen dealt with the danger from foreign powers
and Concession seekers and not a treaty of protec-
tion. It was essentially an agreement to the effect
that Lobengula would not grant Concessions to any
seekers. It had nothing to do with the surrender

of jurisdiction on his foreign policy. The agree-
ment was a diplomatic device to forestall or pre-
empt other concession seckers particularly in the

mining venture.

50, strictly speaking, the British
government, through its settleirs hed no legal
right to rule Southern Rhodesia either as a co-
lony or protectorate or generally as it pur-
ported to do as is evident from the objects
clause quoted above, of the Chartered British
South Africa Company. A Royal Charter from the
British Crown per se or under the Iforeign Juris-
diction Act 1890 or the British Parliament per
se has no inherent power or authority in inter-

naticnal law, to sanction the imposition of its
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two territories in respect of other Powers. It
was the indigenous people who exercised soverei-
gnty, as we saw the case of Lobengula being
recognised as Sovereign authority, over their
territory at the time. And to call or describe
the armed resistance, which might be called Self-
defence in law, as a "rebellion” is misplaced and

misleading in law,

Coming back to the Royal Chartered British
South Africa Company, none of the Cheartered
Companies of the period whethier British or other-
wise, was considered endowed with international

personality or to be subject of intermational

165}

law. But they were regarded as agents or organs
of the States which had granted them their
Charters. VWhatever they did or acquired, for
instance, territory, they did on behalf of their
parent state and their charters were ultimately
\ b1
revocable by the parent state. They had, how-
ever, wide discretionary powers and used them in
concluding treaties with or making war on local
. . b2
rulers. Some of these treaties make sense only
on the assumption that tlie colonial company acke~
nowledged the Sovereignty and international per-

sonality of the local rulers concerned. AS
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undertake to srant no concessions of land or

L 5

mining rishts (... withiout their concurrence.”
This cencession, as con be ascertained
fronm the above quoted puart of it, gave the gra-

ntees mining rights eonly, althouch there is that

indefirite phrase: "all things t

£y ®

may decm ne-

cessary toe win and procure the s=we'". It also

made i1t cleer that no one else was to have either
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Law, but hetweecn 2 state and an alien individuesl
?

and cannot cusiify to be

The uld Concession was an

turo. This Concessicn, it is subwitted, would
? DAl 4

L8

nrimerily be a municinal law contract, f.owever,

if the concession agreement itsell provides that
international law will govern it, then, that will
be the case. Ctherwise its significance in inter-
national Law would be that of any other Concession,

that is, that the stoate ¢f nationality of the

concessicn-holders would hte entitled to exercise

b}

diplomatic protection in the event of a failure
to honcur the concession. And vet this is the
kind of "agreement" thot was used te occupy or
colonise the present dey Rhodesia. The view that
# Concession agreement is ovrdinarily not a treaty

is supvorted Ly the decision of the internaticnal
. . ) ) . 7o)

Court of Justice in the inclo-Iranian -~ Case re-~

Jecting the British contention that the 1933

Persian Settlement arrived at between the Persizn

Government and the Anglo-Persian CGil Companyv as a
‘ 23 f p

result of British intervention had a double

character: both a Concessicnary agreement

and & treaty between two zovernments, would the

British government argue like this in relation

to the Rudd Concession? The Internaticnal Court of
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The answer is that, a State's power to takeover
or repudiate a concession by legislation is re-~
cognised as a lawful exercise of Sovereignty and
Lobengula did this by "legislation' when he said
"I have since had a meeting with my Indunas and

. . 50
they will not recognise the paper.”j

The only
requircment is that such legislation should make
provision for payment of fair compensation,
Lobengula could possibly have done this since he
was desperate for peace, had the Jritish South
Africa Company not gone ahead in using a2 defec-
tive concession. From this, it is clear that,

the Rudd Concession did not have any legally
valid effect of conferring title to territorial
sovereignty of Mashonaland or any parts thereof

to the Chartered Company or the British govern-
ment, Neither the Cowpany as an independent legal
entity or as an agent of the Dritish government,
nor the Iritish government itself, or a combina-
tion of the two had any rishit recognised by inter-
national law to colonise the territory which is
now Rhodesia and none of them accquired title to
territorial Sovereignty as a result of the Rudd

Concessiocn. Therefore, the Settlers in Rhodesia
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cannot claim any right to dominate the government
because of the Rudd Concecsion. They have no

Ao

lesal basis for their holding on to power. As

we saw in the previous section, the indigenes
never lost their sovereignty strictly speaking,
though they might have lost control or possession
of the territory. They retained the title. It
.can be said that the claim of the indigenes
through their liberation Movements is based om
this title., From this point of view, it is again
inescapable to conclude that Liberstion Movements
are justified in intexnational law. Inspite of
these legal deficiencies in their claims‘to domi -~
nate the territories, the Settlers went ahead.
What other lepal justification did they have for
this? Is there any possible explanation of this?
Yes, they tried to explain this on the theory that
colonicl peonles or their stetes were not
subjrcts but objects of interncotionnl law. Tt is
important to examine this explenation closely, in
order to find out whether, thyrou h it, the settlers
acquired legally valid title to the .thodesian
tervitory. We look at this in Section four which

looks at colonialism, African "states” and inter-

national Law.
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Section 4. Colonialism and African States

in International Law.

PR 51 .
African "states"” were regardet. as
colonies and accorcing to inteivnotional law, the

iaternal and extcernal scoveireiznty of @ colony is

)
counletely vested in the metrcoolitan country.
This means that together with the wmetronolitan
country, they form a unit which continues as such
until it siffoers reduction in size by the assu-
mption on the part of the colony of full responsi-

bilityv. The validity of this rule of international

law is not disputed, for it is esscntially stating

0]

an obviocus thing that a province is part of the
whole country., But what is questionable and most
relevont for our purposes is how that "province"
came to Lz nart of a particular country. For
instance, how did lHozambique ccine to be a province.
of Portugal and designated Tortusuese Zast Africa?
The explanation is that in the eyes of the metro-
politan countries, these populations and their
territories were not subjects of intermnational law
and they had to be annexed at will. The issue of
annexation will be discussed in Chapter two. But
it is important here to point out that, it is

doubted very much if it was a concept of
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right to exercise such jurisdiction. If such a
defacto exercise of jurisdiction is continuous

anu in relation to other states, peaceful, that

is to say, not contested, such a position would

be as good as a title. So, when we speak of title
to territory, we are not merely tallking of terri-
tory in the physical or geographical sense, but
also Jjurisdiction and sovoereignty in respect of
the territory. For instance, a territorial change,
means not just a transferencs cof the earth's sur-
face and its resources frow one rexime to another,
it usually dinvolves & decisive change in the
nationality, allegiance and way of life of a popu-
lation. The legal right or title to territorial
sovercignty dis so important that it is capable of
subsisting even when divorced from possession.
This means that the territcery ocr state or popula-

t or title can

tion in which is vested the ri
fi . ht Tor it on grounds of seclf-defence and can
vindicate it before a court and be enabled to
recover a possession which it will have been de-
prived of in fact. A title to territory, if it is
to have any real significance wmust be at least cap-

able of having this effect. It is the legal basis
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political organisotion were not reguarded as

55

Ut

terro nullius, In addition to this, we also

saw in Chapter one that there were equivalents

of states in Africsa, particularly in Qouthern
Whodesia, as is evident from the recognition ofl
Lobengula by the British Govermment as the Sove-
reign of what is now Rhodesia. And as we know,
there is no sovereign without a state. The two
always go together. South West Africa was also

tiae equivalent of a state containing two main
groups of populations, the llereros and the (va-
mbos. This is evident from the rocognition given
to South West Africa from 1920 onwards when it was
mandated, Although it was not capable of standing
on its own in the "conditions of the wodern world",
there was that acknowledgment that Sovereignty

lay with the inhabitants. The liandate here can be
analogised to the concept of & protectorafe, save
that in a mandate, the prot.ctor is supervised Dby
an international organisation. Therefore, these
two teriritories could not be said to be territories
under the the Sovereignty of no-one, and hence they

could not have been legally and technically occu-

pied as such. And so, there was no occupation
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create under the intfluence of historical deve-
lopiment the general conviction that the present
condition of things is in conforwity with inter-

|l‘56

national order. Prescriptiocn may be looked

at from two angles, First therc is a possession57
which has been so long established that its ori-
gins are beyond question and may be unknown.
Could the settlers have acquired {title through
this type of prescription? The answer is no,

because they did not originate in these territories

and there were other peoplc tiers belore them.

Could the indigenous Africens liave acqguired title

through this type of prescription? The answer
might be yves in the sense that nobody definitely’”
know the origin of say the las.onas of Rhodesia
excent that they are traced to the Ionomotapa
Lmpires. The same could be said of the situations
prevailing in South and South VUest Africa; nobody
can definitely tell when they were established in
those territories. But one thing is clear and that!
these indigenous people are known to have been in
these territories long before the advent of the
settlers and hence have a better claim to title to
territorial sovereignty than the settlers. And

this better title can be said to inve been

acquired by the type of prescription
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snesk of ce~undirine title by conauest. eitrer thev
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are not aware of the precise law or they just
talk of concuest when they actually mean conacuest
followed by Cessicn or entering into an agreement
on surrender terms. COtherwise conquest per se
cannot be a mode of acauiring title to tervitory,
a2t least in law. 58, no territorv could nave been y
lernlly acquired in Southern Africa through
conquest.

However, Oppenheim68 adds another element
to conquest. He says that to convey title conquest
must be followed by a cession or by =a formal act
of annexaticn. Accerdine to him, annexaticn turns
conguest into subjuscation, which, according to

9!
him again, gives title. Brierly 7 similarly
says that a declaration of the concuering states
intention to annex is mnecessary. The mnew element
brougiht in by Cppenheim and Brierly and supvorted
bv several others is Mannexetion.!" The immediate
questiocn is, is annexation, especially following
conguest, without any solemn treaty, cession or
\

voluntary submission, not contrary to interna-
tiocnal Law? TIs there such a thing as the right
to annex? To say theat annexation is not contrary
to international law is tantamount to saying that

another state can legally intend to and acquire

other states territory or sovereignty.
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sovereignty in the territories under study was
acquired by the settlers or colonial powers. It
has been found that thevre was no acouisition by
Cession, wrescrintion, occupation, and subjuga-
tion and or conguest; second that the indi‘;;’enous
populaticns retained the title which they acquired
by prescription although theyv may have lost physi-
cal or effective possession of their respective
territories. This title, they have now, is the
legal basis for their cleaims to the exercise of
sovereignty in those territories. The Tighting
_therein is therefore, frecm this voint of view,
self-defence, Since liberaticn Movements fenre-
sent the respective populatiocns, they can be said
to be justified in their activities which are
snecifically directed at the incumbent governments
in 2n effort to force a surrender of politicnl
power.

However, liberaticn Movements also gene-
rally claim legal justification on the ground of
Self-determination. In chapter three, we try to
find out whether or not self-determination can be
a. le;al justification for the liberation Movements,
Chapter three is therefore on Self-deteormination

and liberaticn MMovements.
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controvers:
-~

-1, and as & re::;tﬁthe question of
identifving Lthe source and of explaicing where
he relevant rules of international law can be
found 1is not an easy Olee. oy instance "Sources"
has becen confused with the basis, causes and
evidence of international law. It is submitted
that sources of international law should be locked
at in a formal sense as indicating the methods or
procedures by which a legal norm of international
law is created. These methods or procedures are
listed without being precisely defined in Article

38(1) of the statute of the Tnternational Court

of Justice.

The procedure or method in which the
writer is mainly interested is one in Article 38
(1)(c), the general principles of law recognised
by civilised nations, because it is the one he
has invoked as a source of the legal norm of
self-determination. In this source, it is impor=-
tant to note that, the ncivilised" nations only
recognise in a declaratory sense and do not create
these general principles of law and this presuppo-
ses the existence of what is to be recognised as a

matter of fact. This fact of the existence of the
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principle of self-determination is natural in

the sense that it is natural that "peoples™" have
tovself—determineﬁtheir destiny., This fact can-
not be created by a treaty or custom. If‘it was
created by international custom, then colonialism
could be legal in international law because it

was a recognised custom of the then "international"
Community of the colonial masters according to the
latter themselves that self-determination should

be denied to the colonial peoples. The colonial

. peoples would then not complain "legally" because
according to the international custom of fhe colo~
nial masters in relation to recognition, they would
not exist in international law. They would be
objects of international law as they were regarded
during the heyday of colonialism. It would be the
recognition of the colonial masters which would
constitute them as a "people'" or states. To the
writer, this would not be correct and would be
contrary to the fact that the writer established

in chapters one and two that colonialism was cont-
rary to international law right from the beginning.
For these reasons, to the writer, international
custom did not create the legal norm of self-deter-

mination.
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Second, the norm of self-determination
cannot be said to have been created by the trea-
ties or treaty-making process, for most of these
treaties in the colonial era were used by’the
colonial masters to formalise colonialism. We
also have no evidence that the Covenant of the
League of Nations and the Charter of the United
Nations created this norm, for they all presu-
ppose the existence of this norm through decla-
ratory recognition, and we have just seen in the
“brief historical account and development of the
principle of self-determination, that, the latter
existed a long time back before the two interna-
tional organisations were formed. Th the writer,
therefore, the norm of self-determination was
recognised under general principles of law recog-
nised by civilised nations. The so-called civi-
lised nations made a declaratory recognition of
this norm after the First World War, although
with a particular bias towards European territorial
settlement. The institution of the Mandate system
in respect of the former German African territories
is also evidence of the recognition of this mnorm
of self-determination under general principles of

law. The general78 principles of law recognised
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by civilised nations has variously been regarded
as authorising the international Court of Justice
to, inter alia, apply legal analogies, natural law,
general principles of intermational as oﬁposed to
specific rules of international law, customary
international law, general principles of positive
national law, and general theories of law. To the
writer, of these interpretations of the provision
of general principles of law, it is natural law
which should be regarded as source of the norm of
self-determination. According to natural law
doctrine, this morm of natural law, that is self-
determination, is binding upon mankind bepause it
conforms to the dictates of reason and is immut--
able, and requires only to be declared. The

point or reason for saying all this is to show
that the norm of self-determination recieved

recognition under general principles of law.

Above, we discounted the United Nations
Charter as a treaty, as a source of the legal
- norm of self-determination, However, the United
Nations Charter has a number of provisions on
self-determination. It is important and useful

to look at these provisions, interpret them and
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see their connection to what has been said above.
Article 1(2) talks of the purposes and principles
of the United Nations as to "develop friendly
relations among nations based on the reépect for
the principle of equal rights and self-~determina-
tion of peoples and to take other appropriate

measures to strengthen universal peace,"

In Chapter IX of the Charter, Article 55
provides "..... with a view to the creation of
conditions of stability and well-being which are
necessary for peace and friendly relations among
nations based on respect for the principle of
equal rights and self-determination of peoples...
«e" One important observation to make in these
two Articles is that they presuppose the existence
of self-determination and equal rights, otherwise
the phrase "on respect for" would be logically

inconceivable and meaningless.,

From these two Articles and taking the

Charter as a multilateral treaty; it follows that :

the Member contracting states have undertaken an
obligation to fulfil or implement the purposes of
the United Nations on the basis of respect for

the principle of self-determination and equal

j
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rights. This implies that self-determination and
equal rights are fundamental rights, some kind of
jus cogens over which no derogations are allowed
and are the fundamental or underlying basis for
the purposes of the United Nations. Provisions

of the Charter [Ehapters XI and XIl7 on trust and
non-self-governing territories also impose similar

obligations on Member states.

As a result of the imposition of these
obligations we know that the Unitcd Nations has
played a distinct role in the process of decolo-
nisation. This process has been mainly tﬁrough
resolutions, declarations and recommendations.
But these resolutions per se are not rules of
international law and have no force of law. What
then is the effect of these resolutions on self-
determination and what is the nature of the dis-
tinct role played by the United Natiomns in the
decolonisation process? To answer this question,
the writer proposes to look at and examine the
resolutions and declarations relevant to self-
determination. But how does one determine the

legal status of a resolution?
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Rosalyn Higginirhas established a useful
frame of reference when she insists that the
key issue is not the non-~binding Character of
the General Assembly resolutions as sucﬁ, but
the cumulative efiect of such resolutions taken
as an indication of the emergence of rules of
general customary law. "What is required is an
examination of whether resolutions with similar
content, repeated through time, voted for by over-
whelming majorities, giving rise to a general

79

opinio juris, have created the norm in question."

This point of view is echoed and shared by
Judge Paul Tanaka in his dissenting opinion in
the judgment on South West African Cases, the
Second phase where he makes it clear that "....
the appearance of organisations as the League of
Nations and the United Nations with their agencies
and affiliated institutions, replacing an impor-
tant part of the traditional individualistic me=-
thod of intermatiocnal negotiations by the method
of "Parliamentary Diplomacy" is bound to influence
the mode of generation of custcmary international
law. A State, instead of pronouncing its view to
a few states directly concerned, has the opportu-

nity, through tihe me:idlium of =u crgenisation to
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declare its nosition to all —embers of the orga-
nis=ation snd to know inmediately their reaction
on the sare matter. In the conteuwporary age of
hisily developed techniques of commumicngion and
information, the formatic of = custom thrcugh
the medium of internaticnal orgenis:tions is
greatly facilitated and accelerated; the establi-
shment of such a custom would require no more
than one genecaticn or even less than that. What
is reguired for customary international law is the
repetition of some practice «... On the same
matter in the s=me or diverse organisations must
take place repeatedly. Parallel with such repe-
titions each resolution, declaration..... being
considered as the manifestation of the collective
will of the individual participant states, the will
of the international community can certainly be
formulated more guickly and more accurately as
compared with the traditional method of the nor-
mative process, This collective cumulative and
organic process of customary generation can be
‘characterised as the middle way between legisla-
tion by Convention and the traditional process of

custom making. In short, the accumulation of
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authoritative pronouncements such as resolutions,
declarations, decisions ...... concerning the
interpretation of the Charter by the competent
organs of the international community caﬁ be
characterised as evidence of the international

custom referred to in Article 38(1)(b)."80

We shall now try to apply this approach
of Tanaka and Higgins and see the legal effect of

these resolutions relevant to self-determination.

In trying to overccme the arguments that
self-determination should be no more than a poli-
tical principle, the General Assembly of the Uni-
ted Nations as early as 1952, by Resolution 545
(VI) of 5 February 1952 recognised that the wvio-
lation of the rights of peoples and of nations
of self-determination had resulted in war in the
past and was considered a continuous threat to
peace and requested the Commission on Human Rights
to include in each Covenant on Human Rights an
article on the right of Self—determination.81 It
is again important to observe and note that this
.right of self-determination is due to "peoples™"
and "nations", and the "peoples" and "nations"

are already there. What is in dissue is the



- 112 -

realisation of this right which had been inte-
fered with by alien rule in both Europe and

Africa. VWherever there are "peoples" or "nations",
there ought to be a government and if there is to
be peace and viability, that government must
reflect the aspirations of these "peoples" or
"nations" and this can only happen when the
"people" or "nations" self-determine their affairs
and hence the right of self-determination is always
associated with a "people" or "nations". There is
of course a problem of how a "people'" or "nation"
can be identified. Is it an ethnic peoﬁle or
political people? Admittedly this is quite a
difficult question to answer, but as said in the
first page of tihiis chapter, the people or nation
here are supposed to be the majority within a

given teryritory which is under the domination of

a foreign power. It is natural that national sove-
reignty must lie in the majority and the writer can
not imagine any other explanation other than that
it is natural that the majority should self-deter-
" mine in a given territory. This is of course assu-
ming that this majority in a given territory

acquired and has title to that territory., This is
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one condition that the writer would like to add.
Otherwise it is conceivable that a foreign power
can flood a foreign territory with its nationals
who will then form the majority in that‘given
territory. This is why above it has been mentioned
that the "people" must be the majority within a
given territory, the latter which is under the
domination of a foreign power. This supposes that
he foreign power has no title or right to domi-

nate that "pecople" and the territory in question.

However, coming back to the United Nations
activities on self-determination, the Commission
on Human Rights, at its eighth Session, after being
requested to include in each Covenant on Human
Rights an article on the right of self-determina-
tion, accovdingly drafted an article for inclusion
in the Covenants, providing, inter alia, that, all
people and nations should have the right to self-
determination, namely to determine freely their
political, economic, social and Cultural status.
It was also provided that all states, including
those with the responsibility for the administra-
tion of non-self-governing and trust territories,
and those controlling "in whatever manner" the

exercise of that right by another people, should
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promote the realisation of that right in all
"their" territories, and respect the maintenance
of that right in other states, in conformity with
the provisions of the United Nations Charter.
Again, one sees that the existence of the right
to self-determine is not the issue, but its prac-
tical realisation which was denied to colonial
people whether in Africa or Europe, This draft
provision served as a starting point for the
United Nations to take further action towards the
implementation of the right of self-determination,
For instance, by the United Nations General Asse-
mbly Resolution 637/A (VII) of 16 December 1952,
"The States Members of the United Nations respo-
nsible for the administration of Non-Self-Gover-
ning and Trust Territories shall take practical
steps, pending the realisaticn of the right of
Self-determination and preparation thereof, to
ensure the direct participation of the indigenous
populations in the legislative and executive
organs of those territories, and to prepare them
for complete self-government or independence."
Again here, the existence of the right to Self-~

government and to independence is assumed.
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The most important of these resolutions
is the General Assembly Resolution 1514 (XV) of
14 December 1960, entitled Declaration on the
Granting of Independence to Colonial Countries
and Peoples, sometimes referred to as the Magna
Carta of Colonial Peoples, and its 27 November
1961 Successor Resolution 1654 (XVI) setting up
a Special Committee to oversee the application
of the Declaration. This Declaration was adopted
by 89 votes to O, with 9 abstentions and had been
sponsored by 43 African and Asian Countries.
It solemnly proclaimed the need to put an imme-
diate and unconditicnal end to colonialism in all
its forms and manifestations and to take up steps
to transfer all power to the inhabitants of trust,
non-self-governing and other dependent territories.
It also stressed that insufficient political,
economic, and social preparedness cannot serve
as a pretext for delaying independence. This
Declaration therefore unequivocally condemns
colonialism in all its forms and in this way, it
obviates the apparent contradiction, as reflected
in the Charter between the recognition of self-
determination and the provisions relating to the

trust and non~self-governing territories. 1In
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short this Declaration is saying that colonialism
and self-determination are incompatible and to
achieve the realisation of self-determination,
colonialism, which is an impediment, must be
eradicated. Otherwise, this Declaration does not
create or constitute the right of self-determina-
tion. It is mainly concerned about the practical
implementation of the right of self-determination,

whose existence it assumes and takes for granted.

This declaration also states that colonial
rule is contrary to the Charter, for it impedes
the implementation of the basic purposés of the
United Nations, the basic purposes which are the
promotion and Security of peace and intersational
Cconeration which may not be possible if the
ritit ¢f self-deterrviination is violated and causes
war as it happene:r in the paest. The significsnce
of tidis provisiocn of the Declarnticn as laid down

ol
. . (i . - , - . 1 .
in Paragraph I , is tiat it links tiie vrealisa-

tion of the righit of self-Cdetermineticn witun the

g

maintenance of internationsl peace and security.
T™is is a clear indication to the effect that the
assertion of the right of Self-determwination is
a maticr of international concern and therefore

no colonial power can successfully argue that by
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virtue of Article 2(7) of the Charter on domestic
jurisdiction, the United Nations cannot take
action in defence of the right to self-determina-
tion of a people oppressed by a foreign‘power.
This also shows that the right to self-determina-
tion is universal in character and should apply
wherever it is denied, whethier in Europe or

Africa or Asia.

General Assembly Resolutiocn 1810(XVII)
of 17 December 1962 reaffirmed the principle laid
down in the Declaration (Resolution 1514 (XV of
1960) and condemned the efforts made to prevent
the implementation of the provisions of the Decla~
ration. Under this 1962 Resolution 1810 (XVII),
the Special Committee set up on 27 November 1961
to oversee tlie application of the Declaration was
enlarged and its membership was raised from
seventeen to twenty-four. This Special Committee
has been continually studying the situation in
non-self-governing territories and submitting
recommendations for the promotion of their indepe-

ndence.

General Assembly Resolution 2131(XX) of 21

December 1965, inter alia, states that all states
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should respect the right of self-determination
and independence of peoples and nations, the
right which it says should be freely exercised
without any foreign pressure and with aBsolute
respect for human rights and fundamental free-
doms. It requested all states to contribute to
the complete elimination of racial discrimina-
tion and colonialism in all its forms and mani-

festations.

General Assembly Resoluti.n 2160 (XXI)
of 30 November 1966, inter alia, condemns all
efforts to suppress colinial revolts and regards
such efforts as constituting a violation of the

Charter of the United Nations.

Paragraph 10 of Resolution 2105 (XX) of the
General Assembly recognises what it calls the
legitimacy of the struggle by the peoples under
colonial rule to exercise their right to self-
determination and independence and invites all
states to provide material and moral assistance
to the national liberation movements in colonial

territories.

In the preamble of Resolution 2160 (XXI),

the General Assembly recognises that peoples
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subjected to colonial oppression are entitled to
seek and receive all supoort in their struggle,
which is in accordance with tire purposes and
principles of the Charter. In addition éo these
important resolutions, there are a number of other
resolutions85 on the snme theme of self-determina-
tion, but specifically on Rhodesia. These reso-
jutions sought the suspension of the 6th December
1961 Constitution and the executive acts there-
under, mainly beceuse that Constituticn upon which
Rhodesia was alleged to have achieved self-govern-
ment, ignored the fundamental principlesiof
equality of rights and one man one vote by placing
the minority of the white inhabitants in a su-
perior status. These resolutions also spelt out
the fact thiant self-determinaticn is the rieht of
the majority of the Rhodesians who held that the
1961 Constitution was an infringement upon theilir
right to decide their political Jjustice. The
legitimacy of the Namibian struggle was also simi~
larly recognised by four86 General Assembly Reso-
lutions and Security Council Resolution 269 of
1969.

According to Article 10 of the United

Nations Charter, the resolutions of the General



Asseibly have the Character of recommcndntions
and do not by themselves create norws of inter-
national law. What then is the lesal effect of

>

these declarations and resolutiocns?

If we follow Tanaka's and iliggins!
approach in resvect of the cumulative effect of
2all tiuiese resolutions quoted znd cited above on
tiie swme theme of 8elf-deterwinaticn, and if we

consider each resolution as the manifaostation

of the collectiive will of the ividual partici-
pant states, one may come to the conclusion that
tiiec will of the international community, through
these resolutions, con be cliaracterised as evi-
denc: of the affirmation of the norm of self-de-
ternination. Cne important thins to note and
which is clear frow the above rescluticns is that,
the Generzl Assembly does not in each cne of iLhem
pretend to create or constitute the norm of self-
determination, in which case these resclutions
would be evidence of an international custom.
These resolutions, read closely, assume and pre-
suppose the existence of the right of self-deter-
mination, and they are conccried about its prac-

ticnl reclisation and not its creation. This 1is
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1e legal effect of thiese resolutions. As far
5 self-determination is concerned, they are
argely declaratory and not constitutive, because

1is norm being a human right norm is incapable

" creation by a human being or organisation.

e best that these agencies can do is to ensure
e protection of this right. To say that the
1ited‘Nations Charter or resolutions created
1is norm implies that, the latter did not exist
fore the formation of the United Nations and
at those who are figating for this right are
ing so because the United Nations said so.
thing can be further from the truth than this.
" we look at the United Nations Charter as a
ltilateral treaty, we see that the Member states
ve undertaken an obligation to respect this
eght which already exists. They have committed
emselves to working for the practical impleme-
ation and realisation of this right. With br
thout the United Nations, "peoples" or
ations" would still have fought for it. In
ct, without the United Nations, the fight for
is right would most probably have escalated

to a Third World War. The United Nations has
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1

tried znd is trying to stop this Ly ensuring
that this right is accorded quickly to those
denice it and it has categorically exc:pted armed

rstru ~wles" by liberation Movenents from the de-

D
finition of aggression.
i'rom this point of view, the writer,
with nll due respect, disaprees witlh the general
a7
view held by sowme of the most highly qualified
publicists that nrior to the United fiations, the

principle of Self-determination <id not come

*

within the rules of internaticincl law, for that
is ascribing constitutive effect to the United
Nations declarations. The writer ddoes not subs-
cribe to this. Eag,leton88 in perticular, remarks
that the textbooks of international law do not
reco: mnise any right to self-determination. He
goes on Lo say that there is no community law,
judge or machinery to uphold a claim to the right
of self-determination. This wview airises from the
fact that its proponents do not recognise the
right to self-determination, for the key issue
here is whether or mnot the ri;ht exists. If it
exists thien there should be law to protect it and

there should be the machinery to upiold & claim
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To the wilter, Tagleton sees to echic tie

tional Law wadlcht

uc.e of traditional intern

for self-

ot rocopnise "peoples £i0 i

these 5

inotion 28 states o

yles™ cronriot anveny vefore tie Tpnternaticnal

tries caniot

T CO

GC

£ oof Jusitice. 3

essfully appezr oD teir behalf it we arec to

« the 196656 "Judgment'" on the South West Afri-

CasesS.

The righ bt exists as tre writer tried to

blish above. he only hitch is the technical

, that these "peoples” have DO capacity to

~ar before the Inturnational Court of Justice.

is submitted that these colonial people, should,

a matter of right, be accorded this capacity
appecar before the International Court because

vy have the title to thelr terciterial Soverei-

cy and they are the ones who are sovereign and

t their alien rulers. To deny them the capacity

ternational Court is the

appear before the 1In

se thing as to deny them Self—determination and

nce their Sovereignty. It seeis international

w is benhind in this respect.
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Otherwise the writer would agree with
Eagleton89 when he says that the United Nations
has no authority to issue any decree freeing
people from a state and setting up a group as

independent.

A criticism9o has been raised that in
reference to a nation's undeniable right to auto-
nomy, self-determination is a meaningless expre-
ssion and that there are No nations struggling to
be free but only political partiss struggling for
control of administrations which were delimited
during the partition of Africa among Eurépeans;
that the nations of Africa are in the process of
forming as a reaction to colonialism in respect
to which they have become self-conscious and that
it has been within the boundaries of the colonies
that this consciousness has acquired a possibility
for national expression. This criticism does not
seem to be based on historical facts. It is well
answered in Chapters one and two of this disserta-
tion where it is proved that African nations were
not a mosaic of groups or individuals as such, but
were the equivalents of states, and they did not,
in Law, lose title to their territorial soverei-

enty. unfortunately, the criticism seems to have
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been made under the mistaken assumption that self-
determination applies to Africa only. Cne cannot
successfully argue that the campaign for self-
determination in Europe prior to the First World
War was a reaction to colonialism and one again
cannot say that the European states, whose right

to self-determination was honoured immediately
after the First World War, were political parties
struggling for control of administrations "which
were delimited during the partition of Europe

among some powers." But it is true that most of
the boundaries in Africa are colonial. These were
deliberately retained intact in the interest of
stability or else the whole map of Africa will be
altered for most of these boundaries were mapped
for various consideraticns like economic interests,
strategic reasons, sociological factors and admini-
strative convenience. Some of these boundaries
have already become controversial likeéfor instanceq
the case of Somalia on the one hand ana Kenya and

Ethiopia on the other hand.

Another important criticism that has been
levelled against the right of self-determination

is that, it is not universal, and that as a human
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right, it must be universal in application and
should not be confined to colonial debates. It
is true that the right of self-determination

is a human right and should theref&re be
universal. It seems the protagonists of this
criticism are only focusing on the United Nations
General Assembly debates and think that the right
is a product of the United Nations. This is not
correct. The position is that the right is uni-
versal in application. The United Nations in its
resolutions is focusing on Africa because the
latter is the area where the denial of tﬁe right
has been and is very strong. After the First
World War, this right, apparently, through the
application of double standards was denied to
most African territories, recognised in the Afri-
can mandated territories and applied to some Euro-
pean territories which had been under the Nazi
Yoke. As a human right, it was not supposed to

be narrowly applied 1like that.

Nowhere in the Charter, as far as the
writer has been able to ascertain, does the United
Nations talk of European or an African right to
self-determination. The right is universal and

the writer is quite convinced that if there was
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another Rhodesia or Namibia somewhere in Europe,
the United Naticms could have treated it simi-
larly. |

The conclusion that the principleyof
self-determination is now a legal norm also has
support from the Special Committee on Principles
of International Law Concerning Friendly Relations
and Cooperation among States. In its report, inter
alia, it stated "Nearly all representatives who
participated in the debate emphasised that the
principle (of self-determination) was no longer
to be considered a mere moral or politiéal postu-
late, it was rather a settled principle of modern
international law.... A number of representatives
in this conneétion referred to the partinent
resolutions of the General Assembly, and in parti-
cular to resolution 1514 (XV) of 14 December 1960
on the Deciaration on the Granting of Independence
to Colonial Countries and Peoples, which was

adopted by a large majority."91

The Declaration on Princivles of Inter-
national Law Concerning Friendly Relations and
Cooperation among States in accordance with the

Charter of the United Nations is perhaps the most
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important resolution affecting the status of
liberation Movements. By this resolution,92
self-determination was affirmed as a legal
rizht and its denial as a violation of the

Charter as a treaty under which they had under-

taken obligations to respect this right.

The conclusion in this chapter is that,
self-determination is now a legal norm under
general principles of law. Tt signifies the
right of a people to choose the form of govern-
ment under which they wish to live or the soverei-
gnty to which they wish to belong and this right
belongs to a majority within a given territory
which is under the domination of a foreign power
or alien rule. The relevant United Nations Charter
provisions and resolutions have treated the right
of self-determination as necessarily involving a
number of Correlative duties and obligations
binding upon states, including the duty to promo-
te by joint and separate action the realisation
of the right and the transfer of sovereign powers
to the peoples entitled to the right and the duty
to refrain from any forcible action calculated to

93

deprive a people of this right. It is dimpor-

tant here to note that these correlative duties
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and obligations binding upon states, are measures,
arising from the Charter as a treaty, to ensure
the protection and practical realisation of the
right of self~determination. They are ﬁrocedural
rules to ensure the realisation of this right;
they do not constitute the content of this right
as such, for they assume its existence. This
means that the right exists, or else the taking
of these measures based "on respect for equal
rights and self-determination of peoples .eee.’
in Articles 1(2) and 55 of the Charter would be
inconceivable. Admittedly, it is very difficult
to define the content of this right. This right,
like any other right as a concept, defies a juri-
dically infallible definition, as anybody who has
done concepts in jurisprudence would be aware of.
However, the fact that we are not able to give a
juridical definition of a right does not mean
that the right does not exist for tunere are many
rights which defy a juridical definition, but
nevertheless exist, not only in theory but in

practice as well.

Therefore, from the fact that self~determi-
nation is now a legal norm, liberation Movements

fighting for the latter are fighting for a right
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recognised in international law and this right
pertains to them and those they represent. A
right has no meaning unless thers is a remedy

for its invasicn, although 1t does not ﬂecassarily
follow that fighting is the remedy. S0, 25 far as
the fi-TFting for self-detorminaticon is concerned,
one may say that liberation Movements are justi-

fied in internetiocnnl law.

e priott of self-detervcinaticn as has

been wmonticn:d seversl tices in this chant

x 1
2 human rigrtt. The refew:iices’ to human rights

4

in the Charter of the Tmited Haticns have provided
the basis for elaboration of the content of sta-
ndards and of the machinery for implementing
protection of human rigats. Of the six Articles
refercing to humen rights, the right c¢f self-de-
terminaticn is mentiocned in Articles 1 and 55

and implied in articles 62, 68 and 76. In fact
one of the main reasons for "outlawing"
LFCutlawing" is in quotation marks because it

was never lawful7 colonialism is that it is a
suppression and violation of human rights. Colo-

nialism and human rights are incompatible and

cannot coexist. The subjection of other peoples
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to alien rule constitutes a denial of fundamental
human rights. Because of this relationship
between human rights in general and the right of
self-determination, it is proposed to proceed on
to Chapter four on human rights and liberation
Movements. The main issue in this Chapter is to
determine whether or not the human rights plea,
in general, can be used successfully as a legally
valid ground to justify liberation Movements in

international law.
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Chapter 4

Human Rights and Liberation Movements.

"I prefer to call a spade a spade. Let us
boldly say: in the past we have made mistakes about
native representaticns, We intend to change all

Nat seeae We are goiany to be lords of this people
and keep them in a subject position....f. e They
should not have the franchise because we do not
want them on an equality with us.... . These are
my politics of South Africa. We must adopt a
system of despotism, such as works so well in
India, in our relations with the barbarians of
South Africa."95 This statement was made by
Cecil John Rhodes, when he was introducing the
"Native Bill for Africa" in 1894, He went on,
"My96 idea is that the natives should be kept in

these reserves and not mixed with the white men

at all."

In South and South West Africa this is the
system which was developed and officially insti=~

tutionlised as Apartheid. In Rhodesia it was also
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instituted in a mild form. The problem in
Southern Africa is therefore, one of inequality
before the law which is systematically impleme=
nted through racial discrimination. The claim
to equality before the law is in a substantial
sense the most fundamental of all the rights of
man. It occupies the first place in most written
Constitutions. It is the starting point of all
other liberties, and once denied, all other 1li-
berties are at stake. In South and South West
Africa, inter alia the rights to freedoms of
Movement, speech, security of person and the
right to participate in the government of the
country are very much restricted, that is, where
they exist. The same thing obtained in Rhodesia
on a lesser degree. It is important to note that
in Southern Africa, the system of racial discri-
mination, though meant to preserve the privileges
of and benefit the whites, adversely affect all
the races including the whites as well, who can
not freely live under the same roof with a non-
white. So racial discrimination is not only a
problem for non-whites, but of every inhabitant

of South Africa and South Vest Africa. This
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means that fighting against racial discrimina-
tion should not be a fight for reverse racia-
lism.,

However it is important to know what this
racial discrimination is generally since in
Southern Africa it is being used to effect ine-
quality before the law. It has been defined to
mean "any distinction, exclusion, restriction or
preference based on race, colour, descent, or
national or ethnic origin which has the purpose
or effect of nullifying or impairing the recog-
nition, enjoyment or exercise, on an equal
footing of human rights and fundamental freedoms
in the political, economic, social, cultural or
any othner field of public life."97 Article 2 of
the Universal Declaration of Human Rights pro-
claimed by the United Nations includes religious
grounds. This is a broad definition of racial
discrimination. In Southern Africa, there is a
specific form of racial discriminaticn based on
colour. Normally, the authorities in Southern
Africa try to justify this by saying that their
aim is the progress and well-being of the native
African; that they want to preserve the value of

native institutions, especially the best of them:



a touch of the museum attitude, the game-~warden

benevolent intentions. This is not true at all,
it is a pretext for keeping other races backward
and hence prevent non-whites from being treated

on an equal footing with whites.

As said above, racial discrimination in
Southern Africa is based on the criterion of
colour and race, a factor which is beyond human
control. No man can biologically change his
colour or race., If a man suffers because of his
colour or race, which he cannot change, then he
must become less than a human beins or he must
fight for his humanity. Man is so created that
he will rcfuse to acquiesce in his own degrada-
tion and daily humiliation. He will destroy
peace rather than suffer under it. In Southern
Africa, apartheid and colonial oppressicn have
goaded the peonle to desperation. People of these
territories tried peaceful means as is clear from
some sections of Chapter one; political organisa-
tions, petitioned their rulers, made petitions
to international organisations, tried peaceful

rallies, and tried publicising their wrongs
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ouch the press of the world but to no avail,.

ir peaceful efforts were mel with brutal force.

people of Southern Africa made a choice to

firht for their humanity and one may say that they

aec

of

of

lared war against racialism. DBut, this kind
talking assumes and takes for granted a number

importent factors. Is the principl: of equa-

1ity before the law recognised by law? Is there

any

the

The

the

thing wrong in law in the "ineyuality" before
law? What in Law is wrong, with racialism?

above talk has assumed positive answers to

se questions,., But this may not be so in law.

Talking on a political level, we can accept what

has

be

nmowv

for

rac

It

is

It

]:J aw

Law
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been said above as correct. DJut that may not
the position in law. To say that liberation
ements are justified becausc they are fighting
counlity before the law or st lhey are fighti
ial discriminatiocn mezns 2 lot of other things.
fmerns and implies that racial discrimination
a crime or an offence against international Law,
again means esuality is a norm of internaticnal
or a rule or right recognised by international
and that it has to find its source among other

rces of international Law. Sut is this so? To
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answer tiiis question it is important to determine
whether or no£ equality before the law is a pri-
nciple of and recognised by international Law.
After this determinaticn, it will be intelligible

to tallt of liberation Movewmonts being legal or

illegal when they claim to fight for equality.

It is dimportant right from the outset to
observe that "equality before the law® ié not a
curious Gogma as some biologists withh a special
taste for eugenics would like us to rogard it.
The Y"eauality before the law? thot we are talking
about is not the‘equality of biologiéal inheri-~
tance or cultural environment but of dignity and
rights, founded on humanity. There has been a
shift of emphasis from the political metaphysics
of the equality of states to the cogency of the
position that all wen arc crectsd ecuanl. The new
ewphiasis on this eqguality in laovw of wen ratier
tiian states i1as now found authoritative expression
in the Universal Declaration of Human Rights and

other International Conventions on iluman Rights.

In reality, there is only one human right

which is valid in both the international sphere
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as well as the domcstic. The principle of the
protecticn of human rights is derived from the
concept of man as a person and his relationship
with society which cannot be separated from Uni-
versal human nature. If husan nature or humanity
is universal, it follows that tha exis*® nce of
human rights dces net depend on the will of &

1

stete, neither intevynnily on its law or = othe

ledsgialive nessure, mor drtavraticonslly on

will of » state consitit:
ment. A4 state 1s or states are not capable of

4

creating taemn rightsy they can only confirm their
existence and give them protection. The role of
the state is no wore than declaretory recognition
and owrotective. Iuman rizshts have always existed
and are coeval with wman. To t=zlk of human rights
is essentially to talk about humanity. To say
that the existence ¢f human rights depends upon
the legislative measures of a state is to szay that,
that state can validly abolish or mocdify them at
"will, but this is not the case. If a law exists
independently of the will of a state and accor-

dingly cannot be abolished or modified even by its

constitution, because it is deeply rooted in the



conscience of manktind, it may be called

"natural law" in contrast to "positive law".
Provisions of the Constitutions of wmost of the
countries characterise fundament=zl human rirhts
and freedoms as "inalieneble; "secred",
"eterns1l" and "inviolable!'. This menns that the
guarantee of fundamental ri hits and freedoms
possesses a sunra-constitutional origin. From
this point of view, one may sav that colonial
covernuients or settlars or the dincumhent govern-
ments beine fourht in Southoern Africa cannot

legzlly derogate from these human ri;ixts becnuse

trey are not founded on or created by their muni-
cipel laws. This interpretation of human rights
is quite consistent with the appeal made by the
lecders of the thirteen Americen Colonies, when

-

thev seid that "211 men ere created eausls: that
they are endowed by their creator, with certain
inalienable righits; that among these are life,
liberty and the pursuit of happiness, that to se-

cure these ricrhts povernments are instituted

~amon men deriving their just powers from the

99

consent of the governed." If these inalianable

rights are not
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respected and honoured or protected, then the
governed have a legitimate right to remocve the
government and institute a new one which will
protect these rights. One may say agaiﬁ that,
from this point of view, liberation Movements

as representatives of the governed are justified
in trying to remove the incumbent governments.
From this, one can say that the law concerning
the protection of human rights may be considered
to belong to the jus cogens. But an interpreta-
tion of this nature is open to the criticism of
falling into the error of natural Law ddgma. Yes,
this may be so, but equality before the law can
be said to have its source in Article 38(1)(c) of
the statute, the general principles of law recog-~
nised by civilised nations. These principles of
law include what are called the rules of natural

justice, viz rules like every man has a right to

be heard, a man cannot be a judge in his own [

cause and the very idea or concept of equality or
equal treatment before the law is among these.

The concept of equality before the law is there-
fore a rule of international law given declaratory
recognition in Article 38(1)(c) of the statute of

the International Court of Justice. So the
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criticism that regarding »nrotection of human
rishts may sound a natursl law dosma does not
hold woter. Wlint is now imnortsnt is that human
ri-hts 2nd their »rotecction are reco:mised by
international law and that they find their source
ameng otlher souirces. The concent of equality
hefore the law alreandy exist:d in the stoeoic phi-
losophy #nd wes develoned by the scholarstic
nhilosonhers nnd treated by natural law scholars
and encyclonaedists of the 17th and 18th centuries.
It receivad lesislntive fermulation =2t the erd of
the 18th century, Tirst bv the Fill of Rigshts of
some Anericon stetes, then bv the Declaration of
the ¥French Revolution and then in the 19th century
the "equality before the law" clause bec=zme one of
the common elemente of the constituticns ¢f modern
Purone ~und in the 20th century in the constitu-
tions of Af+~icnn nnd tsi=sn st=tes. Thus the »nri-
ncinle is a2 genernl one nnd hos bes2n recognised
by civilised nations throughout history.

The principle of equality before the law
and protection of human ri~shts has also received

declrrntory recognition as »n leeal norm under

internatiorial conventions .rticle 38(1)(3) of

/7

he statutg/. The most important
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of these Conventicns is the United Nations
Charter itsc¢lf. For instance, Article 1(3)

talks of "promoting and encouraging respect for
human rights and for fundemental freedoms for

all without distinction as to race, sex, language
or religion",

Article 13(1)(b) talks of "assisting in the
realisation of human rights and fundamental free-
doms for all......" Articles 55(c) and 56 talk
of universal respect for and observance of, human

rights and fundamental freedoms.

Article 62(2) talks of promoting fespect
for and observance of human rights and fundamental
freedoms for all, and Article 76(c) talks of "to
encourage respects for human rights and for funda-
mental freedoms for all", These efforts of the
United Nations to ensure recognition and protec=
tion of human rights are¢ in line with earlier
efforts exemplified by the Magna Carta, the Ameri-
can Declaration of Independence and the Declara-
tion of the Rights of Man following the French
Revolution. From the provisions of the United
Nations Charter quoted and cited above, it is
clear that a legal obligation to respect human

rights and fundamental freedoms is imposed on
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fember States., There should therefore be no
doubt of the existence of human rights and free-
doms, otherwise respect for them is logically
inconceivable, for one cannot respnect wﬁat is
not there or the non-existent. The Charter in
making these protective provisions, presupposes
the existence of human rights and freedoms.
The existence of such rights and freedoms is
unthinkable withcut corresponding obligations
on persons concerned and a legal norm underlying
them. Also it is clear t.iat these obligations
are not only moral, but they also have é legal
character by the very nature of the subject-
matter. Apart from the United Nations Charter,
there are otherTOO Conventions and Declarations
on the same subject and support the view that
the concept of ecuality before the law and pro-
tection of human rights has rececived declaratory
recognition as a legal norm under international
Conventions (Article 38(1)(a)).
One may safely conclude that the principle
of equality before the law presents itself as a
human right legal norm. Therefore what has been

said on human rigiits in general can be applied to
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the principle of ecuality. Therefore, also, the
norm of non-discrimination on the basis of race
and colour has become a rule of international
law. Not oniy that, but on 27 Cctober 1966, a
General Assembly Resolution1o1 was adopted
calling apartheid "a crime against humanity",

and on 30 November 1973, the General Assembly
adopted a resolution1o2 by which it adopted and
ovened for signature the Tnternational Convention
on the Suppression and Punishment of the Crime of
Apartheid. If these resolutions are looked at in
relation to what has becn szid above and in rela-
tion to The International Convention on The Eli-
mination of All Forms of Racial Discrimination,
it will become even easier to conclude that
equality before the law has received declaratory
recognition as a legal norm under international
Conventions and general principles of law recog-

nised by civilised nations.

Therefore, in fighting for equality before
the law, on which all other liberties or human
rights depend, liberation Movements are fighting
for rights recognised Dby international law.

This means that they have a legally valid cause
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and should be justified in international law. It
may therefore be concluded that the human rights
plea is a legally valid ground for the legality

of liberation Movements.

fe saw above that human rignts are uni-
versal., They apply to every poerson every where
at any time regardless of differences of sex,
colour, race or religion, bccause they are
founded on the intrinsic nature of man. This
means that, a violation of them is essentially
an international crirmie, and the dmternational

community will have its sccurity irperilled.

Yow, since, in this Chuptawr, the problan of
Southern africa is, inter alisz, mainly one of
tie viclztica of huwan rizts, would the dinterna-

tichel cowovoity co it ozn offence 1T it joims

dicete

the libevation “overeor.s dn tryiag to
institution=ziised racinl discrimi zticn which is
Foi o rg.. to “eny a Secticn of the people their

)

human rizhe

Can thne incumbent govermments in

Soutlern Africa raise the claim of domestic juri-
. " . Y Lt s .

sdiction under Article 2(7; of the United Wations

. . " . ; .
Charter? <o answer all these questions, we move
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on to the next Chapter on international support
to liberation Movements and see the implications
and significance of this support on the states

)

of liberation Movements.
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Chapter 5

International Support and Liberation

Movements.

International support is relevant to
this dissertation in the sense that it is inex-
tricably bound up with the objecct or subject of
support. Second, this international support,
especially by countries wihiich physically host
the guerrillas, has provoked retaliatory raids
by the governments being fought into host
countries in pursuit of the guerrillas. Lives
have been lost in these raids. The question is,
is it really necessary for the international
community to support liberation Movements? And
most important of all, can this international
Support be justified in international Law? This
Chapter is going to try and answer these ques-
tions. It is going to look at how much inter-
national support is given to liberation Movements
and by who and of course the legality or other-

wise of this support.
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It is important to point out that the
support being talked about here is international
support in general. We are not talking about
support in the sense of being physically‘involved
in the armed struggle, although the latter is
part of the support in general. This observation
is important because there are countries and
organisations which support liberation Movements
in the general sense, but not the armed struggle
as such directly. Countries like the United
States of America and the United Kingdom, among
others, support the cause of liberation Movements,
while at the same time condemn what they call the

use of violence by liberation Movements.

Who supports liberation Moverents? It is
the international community and this includes the
United Nations and the Crganisation of African
Unity, although almost all Member states of the
latter are also members of the former. Then there
are states, which are members of both organisations,
but support liberation Movements in Southern Africa
in a special way. These are what have been refe-
rred to as the "Frontline States" which host

liberation Movements and avail their countries
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countries as springboards from which the military
wings of the liberation Movements launch their
attacks. These states are: Mozambique, Tanzania,
Zambia, Angola and Botswana. They will be dis-
cussed as a special case. We suall therefore
separately look at these three categories of
international supworters, viz, the United Nations,
the Organisation of African Unity and the Front-
line States, although the latter are implementing
the policies of the Crganisation of African
Unity.

We start with the Organisation of‘African
Unity. At the establishment Conference of the
Organisation of African Unity, it was recommended
that Member States should receive in their res-
pective territories "the naticnalists from libe-

03

ration Movements"1 and also "encourage at the
level of each state, the transit of material and
the organisation of volunteers in varicus fields
in order to provide National African Liberation
Movements with the necessary assistance in the

different sectors."1o4

At the institutional level, the Organi-
sation of African Unity set the Libevation Commi=-

ttee, with its headquarters in Dar-es-Salaam,
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for organising direct action with a view to
liberating dependent African territories. All
this proceeded in conjunction with action in the
United Nations, where the Africsn delegétions
pleaded in favour of the legitimacy of anti-
colonial armed struggle demanding legal recog-
nition of liberation Movements. Where did the
Organisation of African Unity get the authority
to support the liberation Movements? It was
authorised by its Charter. For one of the pur-
poses of the Crganisation, according to Article
2(1)(a) and (2)(1)(e) is "to eradicate all forms
of colonialism from the continent of Africa" and
"to promote international cooperation, having
due regard to the Charter of the United Nations
and the Universal Declaration of Human Rights."
To this end, the Charter of the Organisation
Commits all Mewber states to solemnly adhere to
the principle of "absolute dedicaetion to the
total emancipation of the African territories

05

which are still de‘_pendento"1 It is easy to
see that this support by the organisation is not

so much to the liberation Movements as political

Crganisations, but to self-determination and



human rights. To the Organisation of African
. . - . . 106 .

Unity, the right to Self-determination is

categoric demand for which there shall be no

o7

exceptions, a sort of natural1 righht belo-
nging to the jus cogens, valid in all places and
for all the time, taking priority over all other
provisions of the United Nations, in particular
those relating to recourse to the threat or use
of force;108 the settlement of intermational
disputes by peaceful means and the reserves

of powers under domestic Jjurisdiction. As seen
above, the Crganisation of African Unity; in
this case, is supporting the right of Self-de=-
termination and human rights, all which are
recognised by internatioral law as we saw in
Chapters three and four. For this reason,
support of the risht of self-determination and
human rights, through support éo liberation -
Movements by the Organisation of African Unity

is legal in intermational Law.

The next organisaticn to discuss is the
United Nations. The United Nations General

Assembly by Resolution 2189(XXI) of 13 December



1966, reaffirmcd "the legitimacy of the struggle
of the peoples under colonial rule to exercise
their right to self-determination and indepe-
ndence" and urged "all states to give material
and moral assistance to national liberation
Movements in colonial territories.™ In another
resolution,111 the United Nations urged states
"to render all moral or material assistance to
the national liberation Movements of Zimbabwe,
eitiher directly or throush the Crganisation of
African Unity." We have already seen the legal
status of these resolutions in Chapter three.

It is clear from the above discussiocn of the
support given by these two organisations that
the support is based on the risht to self-deter-
mination which is a human right. And we saw in
chapter four that human vights are universal and
a violation of them is an international delict
which involves the international Community.
Hence intermational support by and through these
two organisations is legally justified on the
ground that the support is to the fight for
human rigints, essentially and ultimately. This

is clear and evident from Paragraph I of the



Declaration112 on the Granting of Independence

to colonial Countries and Peoples which states
"The subjection of peoples to alien subjugation,
domination and exploitation constitutes a denial
of fundsrmental human rights, is contrary to the
Charter of the United Nations and is an impedi-
ment to the promotion of world peace and coo~
peration." The significance of this paragraph

to intesnational support and liberation Movements
is that it links the renalization of the right of
self-determination with the maintenance of inter-
national peace and security. This is a clear
indication to the effect that the assertion of
the right of self-determination, which liberation
Movements are fighting for, is a matter of inter-
national concern, which the international Commu-

nity should sunport. No colo:

i1l power oOF
settlers in the context of Soutrern Africa can

therefore arsue tunat by virtue of Article 2(7)

of the Tmited Matiocns , the internaticnal

Comuunity, eit ar thrcugh the United Nations or
the (roavcisstion of Afwicsn Tnity, canuct take
acticn in defence or suyhcrt of the Tignt to

self-deter imaticn of a necnlas onpressed by ~lien

rule. Since the Declaration on the Choryi




Independence to coleonial countries and Peonles,
cousiderable support has becn gained for the
view that colonialisin is an international delict
whiichi empowers states to assist in its éradica-
tion. If inte national supvort is thus justi-
fied in intermaticinal Law, then trat waich is
being supported, i.e. the legal cause of self-
determination and human rights and hence libe-
ration Movements, is also justified in inter-
national Law because the Support and the object
of support cannot be separated.

But there is still omne outstandiné aspect
of this international support which needs a
special treatment. This is the question of
those countries which host guerrillas or freedom
fighters and offer training facilities. Suppor-
ting the cause in general is slightly different
from giving shelter to those who actually fight,
because in the latter case, there are more legally
complicated problems than in the former: For
instance, in the latter case, the incument govern-
ment being fought by guerrilla normally invade
these host countries, ostensibly on the ground

of self-defence by raiding guerrilla camps.



- 155 =

In international law, a state may not
allow its territory to be used as a base for
hostile operaticns against another state with
which it is in a state of peace and evefy state
must take all reasonable steps to prevent such
activities. This obligaticn is also included in
Article 10 of the Covenant of the League of
Nations and implied imn Article 2(4) of the United
Nations Charter. Are the "Frontline states™
being used as bases for hostile operations against
ancther states with which they are in a state of
peace? Is Rhodesia a state and hence a éubj¢ct
of international law? Are the "Frontline states"

at peace with Rhodesia and South West Africa?

Tt must be made clear first that, the
Rhodesia and South West Africa referred to here
are the Rhodesia and South West Africa in which
the white minority are ruling) othérwise ruled x
by Africans, these two territories, as we saw in
Chapters one and two, would be states. So long
as Rhodesia is not recognised as a subjzct of
international law, the only country against which

any breach of the above menticned rule of inter-

national law on territorial inviolability can be



- 156 -

committed is the United Kingdowm, but the British
governnient may be thought to have waived its
"right'" of international complaint on this score
becruse it took the matter to the United Nations.
Not only that, but as we saw in Chapters one and
two, both the British government and the White
Settlers in Rhodesia never had any and have no
title to the territorial sovercignty of that
country. The same with South aAfrica, as made
clear by history and the United Nations Resolu-
ticns and Advisory Opinions of the Internatioconal
Court of Justice, it has no title to the terri-
torial Sovereignty of South West Africa.  So

Aliodernin as ruled by the white settlers and

South Hest Africa as ruled by soul ica are not
contemplated in the clause "aganinst another state
with which it is in a state of pence." Apart

frou the fact that the incumbent governments in
Rhiodesia and South West Africa (as ruled by the
white minority) have not been recognised by the
international Community, the use of force in
self-cdefence can be justified only in response

f agoression

]

to an act of aggression and an act o:

an oniy boe committed against o sovereign people



- 157 -

or population. The use of force by the libera-
tion movements cannot be agpgression to white
mincrities in these territories because these
white minority governments are not sovereign
there. Under the definition of Aggression
adopted by Consensus in the General Assembly of
the United Naticns in Resolution 3315 (KXIX) on
14 December 1974, Article 7, the use of froce

by peoples forcibly deprived of their right to
self-determinaticn, freedom and independence,
particularly peopnle under colonial rule and
"racist regimes" or other forms of alien domi-
nation is not aggression. It is important to
note that this resclution on the definition of
aggression was adopted by consensus. Consensus
is a compromise procedure within the United
Nations. If a resolution is passed by consensus,
then it tends to be given legal valiidity or more
respvect than those given to rescluticns passed
throush votes, Lawvers toend to see Consensus

2as a new way for develoning rules of customary
internaticonal law. Consensus reflects compromise
or agrecment on a new custom more than a resolu-

tion adoptec through voting where scme menibers
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vote against and some abstain. There is there-
fore reason to give respect to this definition
of agrression because it was arrived at by

CONsensis.

In the light of the above discussion and
circumstances, is there a richt of hot pursuit
in to the host countries? Can we characterise
the Rhodesian and South African rctaliatory raids
on the "Frontline states" as self-defence? Ve

discuss this below.

The "right of hot pursuit" simply refers
to the rightt of pursuing rebels into bordering
states. Rhodesia and South Africa iunitially
used hot pursuit as a justification for their
reids. Later, they abandcned it and involved
self-defence as the justification. However, hot
pursuit itself is a procedural right based upon
the idea of self-defence and mnecessity. The
invocation of both hot pursuit and self-defence
though at different times, by both the Rhodesian
white mincority and the South African Government
overlooks a number of important considerations.

First it is hisghlyv doubted whether the right of
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bot pursuit can be pronerly involved in the

right of self-~defence in that, in the present
case, the actions of South Africa and Rhodesia
are distinctively punitive in character and it
therefore goes beyvond the necessity of protec-
tion and can properiy be classified as reprisals,
not self-defence. From this point of view, raids
by South Africa and Rhodesia into the "Frontline
states" cannot be hot pursuit or self-defence.
Second, the suggestion of a risht of hot pursuit
on land does not take into account jurisdictional
differences. The maritime right ends the move-
ment the pursued ship enters its own territorial
waters or those of a third state. ©Cn land the
risht does not exist unless granted by specific
treaty provisions or specific consent of the

113

state from which the guerrilla band owerates.

The French claimed this right of hot
pursuit and employed it in crder to counteract
he use of Tunisian territory by the Algerian1
National Liberation Front during the Algerian
Wwar. The Tunisian government refused to acknow-
ledge that any such rignht existed and said that

it would exercise its right of legitimate
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defense to prevent any subsecquent invasions of
its territory by the French. After this, the
French abandoned the right of lict pursuit as

a Jjustification and invoked and employed a
"risht of riposte." This was supposed to be

the justification for firing into Tunisian
territory, either from Algerian territory or
Algerian azir space, in answer to fire from Tuni-
sian territory. Cn 28 May, 1957, for example,
the FPrench explained a bombardmoent of Tunisian
territory by asserting that their olones had
riposted after having been strucik oy bullets from
machine guns fired from Tunisian territory.

t existed.

Tunisia still denied that any such rigl
On February 8, 1958, French military forces
carrice out o full-scale day light a2ir raid Lgs
the Rhodesian and South african Forces are doing
on the "Frontline statesi7 against the Tunisian
town of Sakiet-Sidi-Youssef, zilling seventy nine
. . . e s 115

and wounding one hundrcd and thivty others.
Tunisia then filed a complaint to the Security
Council and the matter was successfully mediated

by the samericon and British povernments, The
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French refrained thereafter from large-scale
attacks on Tunisian territory. It would seem
to the writer, from the above discussicn that

the ricshits of hot pursuit and riposte, parti-

cularly in land warfare, have not yvet been
accepted by international law as excepticns to
the rule against the viclation of the territorial
integrity of other states. This means that the
"Frontline States" can give support te libveration

overenits oo gtill he le m

it chiaim. This in turn wes=s L0 21 they are

nvotected by law ococirnst invve
K < [

is therefore recog-

nised by law and

s, otnerwise, the

states and wcoculd ncessitate 2 direct war between
tien and the pursuers of guerrillas.
Towever, a plausivle argument cen be

advanced that retaliation ags

2

inst hostile guerri-
llas would not bae against the territcerial inte-
Cgrity of the host [overnuent but against guerri-
1la targets. The Rhcedesian government has used

this argumcnt and has actually distributed



leaflets in Zambia with a message to this effect
For instance, one of the leaflets dropped in
TLusaka in June 14979 reads in PDart "ececeeeceeeoss
Cur action today is part oi our strugsle to
protect our country. We attack ZAPU only and
take ;'reat care not to harm the people of Zambia
whom we want as our friends. ZAPU controls your
territory, eats your food and attacks your

. 116 . .
citizens." The writer has observed tiiat the

raids have been, according to what this message,

addresse«t to the Pconle of Lams say. ihey
have been very precise in locating and hitting
their targets. There ltave buen vury few cases
of overspilling. 7This kind of action would be
correct in the case of orcvinary hostile guerri-
1la bands outside a colonial context. But in
the present colonial context, the argument may
not hold water because, as we saw in chapters
three and four, the ccuse being fought for by
the liberation Movements is a legal one which

is also recognised by the inbtsrnational commu-
nity as suchj; and also liberation movements are
tighting agression, and therefore, they have and
reserve the right to seek support in self-defenc

50, the "Frontline states™ connot allow guerrill
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in their countries to be raided, for that would
imply a failure to protect people who are
fighting for self-determinaticn and human rigihts,
and thereby indircctly allowing a threat to
international peace and Security. It is clear
from this discussion that the issue will no
longer be the violation of the territorial inte-
grity of the state but one of shielding the 1i-
beration Movements. The important question that
arises in this respect isj; is there a duty to
support liberation movemcnts? Admittedly, this
is a question capable of wvarious answers‘depe—
nding on the philosophical biases of those who
answer. However, the writer submits that, gene-
rally there is no duty to support anotherbgovern—
ment to overthrow anocther government, but there
is a duty on the international'Community to
support any effort to protect human rights. To
the extent that liberation Movements are figh-
ting for and trying to protect human rights being
tempered with by colonialism, the "Frontline
States" have a duty to Support them. In fact
supporting liberation Movements is an indirect

contribution to the maintenance of intermnational
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of international peace and Security, and as

we know the international community has a duty
to maintain the latter. Supporting libefation
movements is an indirect way of trying to era-
dicate colonialism wnich is incompatible with
human rights. Under the United Nations Charter
as a Multilateral treaty, Member states wiiich
include the "Frontline States" have undertaken
obligations to ensure the realisation of self-

L ~

determination and/thereby helplhaintain inter-
national peace and security. From this point
of view therefore, the "Frontline States" have

a duty to support liberation Movements.

Another important argument normally
suggested against hosting liberation Movements
is that, unhindered operation of guerrillas
from areas of mnational territory implies the
loss of authoritative jurisdiction, for one of
the important facts behind the concept of
Sovereignty is that a state has the competence
to control or prevent certain activities with-
in its boundaries. This simply means that, the

right of independence and territorial integrity
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implies the obligaticn to resvect and protect
within national territory these same rights of
other states. The loss of crpacity to control
activities which are injurious to other states
would indicate theloss of Sovereignty. In this
case, action against guerrillas would not be
considered as violation of the territorial
integrity and independence of the host states
but assistance in driving out guerrillas.
Israel tried to use this srgument to support and
justify the "intebbe Raid". The other argument
of ITsrael was the protection of its nationals,
held hostape by the terrorists, in Uganda. As
far as Southiern Africa is concermned, this argu-
ment cannot be successfully pleaded to justify
the raids into the "Frontline States", because,
Rhodesia as ruled by the white minority and
Namibia as illegally ruled by South Africa are
not in law subjects of internatiounal law in the
sense of being states and are not therefore
envisaged in the phrase "any state'" in Article
~2(4) of the United Nations Charter, whose terri-
torial integrity should not be violated. South

Africa has in law no territorial integrity in
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Namibia and the white minority in Rhodesia have

.

no territcrial Sovereignty or integrity in

Rhodesia.

)

Second, as far as "Frontline States" are
‘concerned, it is not a question of loss of juri-

17

sdiction and f‘ailing1 to remove guerrillas
from their territories, but a deliberate and
well considered move to support liberation
ovements, which are fighting for human rights
recognised by and inextricably bound up with the
interests of the international community. In
any case if the raids are to be regarded‘as
helping the host states to mwmaintain their suppo-
sedly lost jurisdicticn, that has to be done
with the permission of the host states, which is

not the case, as far as the "Frontline States™

are concerned.

In this Chapter five, we were determining
whether or not international support to libera-
tion Movements can be justified in international
law. Cur determination shows that, while there

are some aspects of international support which
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are not very clear in international law, like
support to the actual fighters, international
support csn be justified in international law

on the grounds of the rights of self-determi-

nation and human rights.

International supvort is one face of
recognition and for tiiis reason we proceed on

to the next chapter on recognition.
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Recognition an@wLiber@j}pgwggygpqptqi

Recognition is very important as far as
the status of liberation wovements is concerned.
Tt furnishes clear evidence that the Movement
will enjoy and carry the rights and obligaticns
recognised by international Law. DBut the matter
will and does not end theve. Tt will be and is
necessary to find out whether recognition is
constitutive or declaratory of the human rights
or self-determination, or of the lerality or
otherwise of the liberation Movements. The
implications of whatever conclusion is come
to will have a very important bezring on the
legality or otherwise of liberation Movements.
For instance, the constitutive theory may lead
us to the conclusion that, there is no inherent

right of self-determination or human rizhts as
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such, but that they are created or constituted
by recognition. And yet we saw in Chapters
three and four that no State is capnable of crea-
ting human rights, and that the best a state cen
do is to acknowledge and protect these human
rights which have a supra-constitutional origin.

To discuss the subject of recognition
comprehensively, in order to determine the lega-
lity or otherwise of liberaticn lMovements, it is
proposed to avnroach the matter from two angles.
First we shall try to find cut whetler or nct
liberaticn Movewments are governmasnts in exile.
Second, we shall try to find out wirether or not
liberation movements are now recogniscd as belli-
cerents and see the implicetions of whatever

concliusion is arvived at.

First, are liberaticn mcvements governments
in exile? There are geuerally two categories or
cases of possible govermments in exile. The
first category is of govermmunts whiose heads or

the whiole cabinet rove from the national terri-
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tory temporariiy durin. thie tiunes cf cris
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w4e was the ceose, for exarple, cduring the
Second TTerid Touw, wren the ~cvernments cf the
Cetherionds, Groece, MNOTWRY, Toland, Belgium,
118

Tuscglavia and Tuxunburg moved to Lonaon,

cese ne fTormel recognition is necessa vy
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heocause thiere will biave heon noe bresi in lesal
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continuity. This situation caunct apply to

1iberation Movements. It would tave applisd if

i

+the liberation Movements or tie then African

. . , . 120
Mrovernouts! had left ths country in 1890

wien they we.e invadcowu

outside. The point bein: mace is that, the

indisenes could have r« ained the legitimate

sovereign authorities and could still be, but
tiiey cannot, thrcugh liberation Movaments, be
governments in exile under this first category.
The Second categery of a possible govern-
ment in exile, is the case where "govermments!
are formed abroad and ther~ is no legal connec-
tion or continuity between the government in
exile and the incumbent government operating
from the national territory. This was the case
of the Czechoslovakian government in London and

i L1 .
it was formally recognised. 21 Problems arise
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with this category. The cases of SWAPO and
the Rhodesian Liberation liovements are rather
complicated in this respect. However, the Rho-
desian liberation movements have not pronounced
tiiat they are governuents in exile yet and they
are not operating any governmnunt administration
from outside their national territory, purpor-
ting to rule those inside the national territory.
It is only recently that tliese liberation Move-
ments, ZAPU and ZANU, commonly known as the
Patriotic Front, claim to boe controlling three
quarters of Rhodesian. ‘There is no evidence that
they are ruling three cuarters of the country,
but it is true that they have infiltrated three
quarters of the country. If they were ruling
three quarters of the ccuntry, tiien they would
be in control of almost the whole country. DBut
as said above, there is no evidence to support
this. Therefore, the liberation Movements of
Rhodesia are not governments in exile. They are
hoping to form a government at some time in futuz
‘The only conceivable recognition might be that
of belligerency. Sowme writers suggest what they

call "anticipatoery recogiiticn. The writer did
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not find any evidence in state practice and
theory to show that anticinatory recognition is
accepted or recognised by international law and
in the absence of evidence in state praétice,
its potential significance in international law

is difficult to determine.

But what is the status of the represe-
ntatives of the Rhodesian liberation Movements
in countries like Britain, the United States of
America, the Soviet Union and many others? Does
that imply recognition of liberation movements
as governments in exile? From the scanty lite-
rature available on this, the answer secms to be
no. For it is generally accepted that there is

. . L . . 122
no implied recognition in the following cases:-

(a) the appointment of consuls and agents or
representatives not enjoying diplomatic status,
as well as the maintenance of unofficial and
informal contacts, especially with respect to
routine and urgent matters;

(b) the maintenance of all forms of contact
with insurgents during a civil conflict. But

a formal declaration of neutrality in the case
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of belligerency amounts to recognition of
belligerency. From this statcment of the law
thhere is no indication or evidence that the
Rnodesian liberation Movements are recognised
as governments in exile, because their repre-
sentatives in foreign Capitals do not enjoy
diplomatic status. Cne may therefore conclude
that the Rhodesian liberation movements are not

governments in exile, and this conclusion unfor-
tunately does not help us to know whether or not

liberation movemenis arc justificd in inter-
national law. Had the conclusion been positive,
then logically it was going to follow that they
would be justified in international law, like

any other recognised government.

The case of SWAPC is a difficult one
becuause of the following events put together.
In May 1967, the General Assembly of the United
Nations established a United Natioms Council
and as the legnl authority for Namibia to admi-
nister the territory until independence. In
December 1973, the General Assembly recognised
SWAPC as the authentic representative of the
Namibian People. Cn 27 Septomber 1974, the
123

Council for Namibia enacted a Decree for the
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Protection of Natural Resources of Namibia,
aimed at securing for the Namibians "adequate
protection of the natural wealth and resources
of the territory which is rightfully theirs."

Under this Decree no person or entity may

search for, take or distribute any natural
resource found in Namibia without the Council's
permission, and any person or entity contrave-
ning the Decree may be held liable for damages
"hy the future government of an indenendent

124

Namibia."

This Council125 also enacted a plan for

the establishment of the Institute for Namibia

to provide the necessary education and training
to Namibians. The Institute was inaugurated in
Ausust 1976 and is located in Lusaka, Zambia and
is operating very well. Inspite of these per-
suasive events apparently susgesting a government

in exile, the writer finds no evidence to come

to the conclusion that SWAPC is a government in

exile, mainly because, it is not SWAPC itself
which is doing the "administration." To the
writer, the Council for Noamibia is meant to re-

place South Africa as the administering autho-

rity, whose continued presence in the territory



was declared illegal in Cctober 1971 by the
Tnternational Court of Justice. This purported
replacement of South Africa is not as a mandate,
but avpears to be a novel version of the Inter-
national Trusteeshin system prbvided for in
Articles 75-91 of Chapter XII of the United
Nations Charter. The writer comes to the conclu-
sion that SWAPC is therefore not or cannot be
regarded as a government in exile.

South Africa is different from the above
two cases. The South African government is
recopnised and the main problem there is inequa-
1ity before the law implemented through institu-
tionalised racial discriminaticn in the name of
Apartheid. he ANC and PAC of South N
have not claimed to be governments in exile and
the problems of fact and law for the Rhodesian
liberation movements as discussed above are
generally representative of the South African
liberation Movements situation.

So, the concept of government in exile, °
in the context of this dissertation, has not
enabled us to know whether or not the libera-

tion Movements can be justified in international
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law, for as we have just seen from the discussion
above, they cennot be recognised as any govern-
ment.

But are these liberatiocn MHovewments
recognised as belligerents? Accoraing to tradi-
tional international law, the following condi-
tions must be satisfied before insurgents can
be recognised as belligerents. First, there
must be an armed conflict of a general nature;
second, the insurgents or rebels must occupy a
substantial portion of the mnational territoery
which must be inhebit.d or where there are some
interests of other states; third, hostilities
must be conducted according to the rules of warj;
and fourth, vital interests of the prospectively
recognising states must be threatened. In Rho-
desia and Namibia, there is an armed conflict of
a general nature but there is no evidence for
this in South Africa, inspite of the reports of
sporadic fighting occasionally. The liberation
rMovewents of the three territcries under study
do not control any portion of their national
territories. In Rhodesia and Namibia, they have

heavily inflitrated their respective territories,



but this is not controlling a substantial

portion of the territories. So this particular
condition is not met,. Prom the intecrviews that
the writer had with some officials of the libera-

ticn movements, in particular with Lr. Tiiriange

of SIAPC, who inforuwerd &he writor
attenced all the Counfer mnces cu the Gevelopment

of Tnternsiionsl “wvuanilsrian law, 1t was &

clert thet nems of the libersticn How. ionis of

Scutiern oLrico 3 v oto 1w eooan., Lonve-
nticais ol 1900, e o dwncertrut oert
of toe lnws of war. Sut ther daforoed T

writor thet althou h they are ncet pariies to
these Copventbions, o o =zor: voserving Coew ana
anre moling efferts to weccue pariies. sut they
ode 14 cleonr Lo the writer that, they find it
difficult to¢ strictly conauct hostilities accor-
dirg to the traditional rules of war because of
the naturs of their guerrilla war waich Dr.
Tijiriange saild lias assumed a Mau Mau Character
in tlie sense that durinsg the day the guerrillas
are norial working people like anybody else and
even "fraternise" with the incumbent government

Security forces during the day, and during the

night they "become" gsuerrillas. They also said
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hat it is very difficult for the guerrillas to
stop using or wearing; the Camouflage uniform of
the incumbent jovernment Security forces because
when they wear these uniforms it is ﬁot so much
that they want to confuse the enemy, as that they
genuinely need the uniform as an item of
clothing. They also said thiat they can not
afford, in economic terits, to buy uniforms for
their guerrillas and secondly that those uniforms
would make them obvicusly visible to the enemy.
The last criterion, that is, interests of other
states must be threatened, is present, because
interests, of other states, particularly those

of Western states, in the form of their nationals
anc¢ commercial investments are in an obvious
danger.,

On balance it is clear from the above
discussion that the Liberation Movements do not
satisfy all the conditions for recognition as
belligerents. From this point of view, one may
conclude that, according to traditional inter-
national law, liberation Movecments cannot use
recognition of belligerency as & ground for le-

gality because they do not meet all the
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traditional criteria for recognition as
belligerents.

However, the writer weuld like to observe
that, even if the liberation Moveuents wére to
satisfy all the conditions for tiie recognition
of belligerency he would find it Aaifficult and
questionable to base the legel justification of
l1iberation Movements in a colonial situation on
recosnition of helligerency. There are two main
reasons for this difficultye. First, the concept
of bel}igerent-neutral relations is inconsistent
with the international support given to iibera-
tion Movements, the international support which
is based on self-determination as we Saw in
Chapter five. Seccnd, recognition of belligere-
ncy terminntes automatically with the defeat of

he other bellicerent. This runs counter to the
acknowledgment and recognition of self-determina-
tion and human rigiits as legal morms and wnich
have a supra—constitutional origin, as establi-
shed in Chapters three and four. From this
point of view one concludes that recognition of
belligerency cannot be constitutive of the lega-

lity of liberation Movements, because without
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it, liberation Movements would be justified in
international law on the grounds of self-deter-
mination, human rigits in general and the fact
that they are fighting in defence of the title
to their territorial sovereignty. We establi-
shed in Chapter two that the indigenes, who are
represented by the liberation Movements, did not
lose their title to the territorial Sovereignty
when the settlers came. The acknowledgment of
the right of sclf-determinetion and human rizghts
cannot be based on might which is essentially
what recognition of belligerency is all about.
Might in this case would be constitutive of
rights and this would be inconceivable, parti-
cularly in colonial wars. If that were the case,
then colonial rerimes would always be justified
in international law, because in the majority of
cases they would always be mightier than libera-
tion Movements which largely bank on charity for
their viability, and whose defeat in the battle
field would mean an automatic termination or
forfeiture of their recognition and also the
concomitant legality supposedly based on that

recognition. As we saw above, that would be
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tantamount to saying that force or might is

o

hts. And yet, as we

i

constitutive of human rig
know, a genuine legal right should be able to
survive force and be successfully vindicated
inspite of military force which may be illegal.
Generally, and according tc legal theory,
might should come in to protect or defend hu-
man rishts and not to create or constitute them
where thev do not exist. We saw in chapters
three and four that nobody is czpable of
creating these rights which are essentially
part of humanity. This was an observation on
the possibility of recognition of belligerency
being used as a ground to justify liberation
Movements in international law.

fowever, the concent of recognition of
belligercnts vis-a-vis liberation Movements has
been modified by the development of Interna-
tional Humanitarian Law. In this area of inter-
national humanitarian law a number of authori-
ties categorically state that when one is dea-
ling with colonial wars, the traditional cri-
teria for recognition of belligerency should be

qualified or modified. Among these authorities
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is Profess Abi—Saab12 wiio said that it is
recognised that the thinkins upto 1949 was that
wars of mational liberation constituted a cate-
gory of internal wars until recosmition of
belligserency was achieved. But, bne went on,
one should take cosmisance of the realities of
suerrilla warfare and depart from the traditio=-
nal theory of territcrial control upon which
recoenition of belligerency was possible, and
use, instead = flexible interpretation of the
law based on effectiveness in relation
to that of the colonial government.

Another authority, Kahn127 is quoted as
having made the following argument when talking
about the condition of condcucting hostilities
according to the rules of wart- "To link the
right of a people to defend its native land and
its honour to a uniform would be to carry the
question of defence to an absurcity. Patrio-
tism is not packed only in a wiliitary uniform,
just as it is impossible for.the activities of
the spontaneous hurricsne to be set forth in
the rules of a meteorological observatory."

This is goiny to be discussed in the next
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chapter seven in an effort to find out if
liberation Movements can be justified on the
ground of those new developments in the inter-
national humanitarian law, wihich as we shiall
aléo see is very much related to the Human
Rishts guestion.

But just before this, it is important
to recall that in this chapter six we were
trving to determine whether or not liberation
Movements can be justified on the ground of
recognition of belliperency. We have found
that the liberation yovements of Souti:ern
Africa are mot governments~in—exile and that
they do not meet the criteria for recognition
as belligerency and hence in law they arc not
pellicrerents in the technical sense. As a
result we are unable to tell from this finding
whetlier or not liberaticn Movements can be | -
justified in international law. This conclu-
sion, however, does not ﬁotally affect the
established lezality of intermational support
discussed in chapter five because that legality
is based on the grounds of self-determination
and human rights in general and not on recogni-

tion of belligerency oOr covernments in exile.
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Chapnter 7.

Liberation Movements and International

Fumanitarian lLaw.

An important fact to cbserve right from
the beginning is that human rigshts as dicussed
in chavter four afford the basis for humanita-

risn law. umanitayrian law is one means of

protecting human rights. Tunan rights law re-
lates to the basic rights of all human beings
everywhere, at all times, wiile humanitarian
law relates to the rights of particular cate-
gories of human bein:s, for instsnce, the sick,
the wounde!, priscuers of war and civilians
during the period of armed conflict. The impor-
tance of this observation is that, international
humanitarian rights are an aspect of human

ri ts in general and capnct be divoerced from

~e S0, in our deter-

the context of the latt

minaticn of the lezality cr cthnerwise of libern-




shuagy of

the 1949 Geneva Conve: L1 s foua 1949 to 19065
shows that no crse exisicd of @ ceonflict

o1

falling wituin article 2 whevs narties to the
conflict were not, at the start of the armed

confTlict, mutually recognising states. The

~ain reascn for Tthis is that wars of national

liberatiocn were regoarded as intormzel wars until

recosmition of bellipgersncy was achieved.
ever, latest developments suggest that cogni-
sance must be taken of the reelities of guerri-
1la warfare which is generally associated with
liberatiocn Movements. There ars indications
towards deperting from the traditional theories
of territorial control upon whichh recognition
of belligerency is possible.

The gquestion is whether special rules
should be framed for wars of national liberaticn.
A realisation of the inadeguacy of existing

Conventions on some aspects of wodern armed
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conflicts, and in particular as a result of
harsh sentences, very often involving capital
punishment meted out to freedom fighters in
Africa, prompted the General Assembly of the
United Nations to request the Secretary General
in continuing the stiudy initiated under resolu-
tion 244h4 (XXITI) to sive "special“‘)'8 attention
to the need for the protection of the rights of
civilians and combatants in conflicts which
arise from tre strugsles of peoples under colo-
nial and foreign rule for liberation and self-
determination and to better application‘of
existing humanitarian Conventions and rules to
such conflicts.”

Not only ti:xis, but also the Crganisation
of Afiicap Unitv Council of Ministers at its
11th Crdinary Session held in Algiers in Septe-~
mber 1969, adopted a resolution on the Coordi-
nation of Liberaticn Movements, which, inter
alia, recognised "the right cf freedom fighters
in colonial territories when cantursd to be
treated as prisoners of war under the Red Cross

Geneva Conventions of 1949."129



- 187 -

In 1968, at its 23rd Session, the General

130

Assembly of the United Nations had recognised
the right of freedomw fighters in Southern
Africa to be treated when captured, as prisoners
of war under the Geneva Conventions of 1949,

By Resolution 2383 (XXIIX) on Rhodesia,
the General Assembly called upon the United
Kingdom "in view of the armed¢ conflict prevai-
ling in the Territory and the inhuman treast-
ment of prisoners to ensure thhe application
to that situation of the Geneva Cenvention
relative to the treatment cf Prisoners of War
of 12th August 1949." This was reaffirmed at
the 25th Session of the General Assembly by
Resolution 2652 (XXV). Cne of the most impor-
tant resolutions in this connection adopted
at the seme 25th Session was number 2708 (xxv)
which, inter alia, stated:- ns, Reaffirms
its recognition of the legitimacy of the stru-
ggle of the colonial peoples and peoples under
alien domination to exercise their ritht of
self-determination and independence by all
necessary means at their disposal and note with

satisfaction the progress mada in the colonial
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Territories by the Naticnal Liberaticn Movements

both in their stru;

and throucgh their recons-
truction ProgramfeS.cscssssesseaa'y, and by Reso-
lution 20674 (XXV) of 9 December 1970, the Gene~
ral Assewmbly considered that " 3. .... the
principles of the Geneva Protocol of 1925 and
the Geneva Conventions of 1949 should be
strictly observed by all states and that states
violating these international instruments should
be condemied and held respnonsible to the World
Community," and afiirmeua tnat " L ..e..... the
particinants in resistance movements and the
freedom fighters in Southern Africa and Terri-
tories under colonial and alien domination and
foreign occupation, struggling for their libera-
tion and sclf-detoricivation, should be treated,
in case of their arrest, as priscners ¢f war

in accordance with the principles of the Hague
Convention of 1907 and the Geneva Conventions

of 1949.," Similar resolutions were adopted
individually in respect of freedom fighters of

131 133

South Africa, Namibia132 and Rhodesia.
By resolution 2396 (XXIIT) on the policy of

apartheid of South Africe, the General Assembl'y



expressed "grave CONCETN. OVET esseeees the treat-
ment of freedom fizhters who are taken prisoner
during the legitimate strug . le for liberation”
and declarca that such froeoedom fi{;i‘iters should
be treated as prisoners cf war uncer Interna-
tional law, particularly the 1946 Geneva Conve-
ntions on the Treatment of POW."

The relevance and importance of these
resolutions is that as a result and in response
to them, there was progress in the development
of the internatiocnal humanitarian law specifi-

cally accommodating liberation wars and the

beyond the belligerent neutral relations. As

we shall see below, liberatiocn Movements are

now speciftically provided for within the Geneva
Conventions of 1949, This means that libera-
tion movements are recognisec by the interna-
tional humanitarian law not as & result of the
belligerent-neutral roloticns concept but on
grounds of self-deterainatiocn, It is also impor-
tant to point out that the Geneva Conventicns

are part of the Jjus in bello, that is, the inter-

national rules of the law of war, which can be
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divided into two wvarts, viz, rules concerning
the protection of the victims of war and the

rules relating to the conduct of war.

In response to the abovsa General
Assembly Resolutions, the Tnternational Commi-
ttee of the Red Cross convened a Conference of
Government Txperts on the Reaffirmation and
Development of Tnternational Humanitarian Law
Applicable in Armed Conflicts. At the first
of these Conferences of Governrent Experts
in 1971 in Geneva, thers wns certain indeci-
siveness about the mature of a "wer of national
liberation." At the second of these Confere~
nces in 1972, there was agreement that such a
sar is an international conflict. Tt was made
clerr tiat a wny of nmationel liberation may
take the form of an anticolonial war or war
fousht against unlawful agegression or an uUn-
lawful occupation of territoery. As fa2r as
anticolonialist wars are concerned, these were
stated to be international conflicts because
peoples fipghting for self-determination and

recognition of their separate statehood should
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be recognised as international persons, These
international persons, according to the
Conference, were engaged in a war with states,
and the conflicts accordinly were interna-
tional ones within the meaning of Article 2 of
the four Geneva Conventions of 1949.

Tollowing these two Government Ixperts
Conferences, the International Committee of the
Red Cross preparedtwo Draft Additional Proto-
cols to the Geneva Conventions of 1949, one
providing additional protection in traditional
wars between states and a second one introdu-
cing much more detailed provisions than
existed in the Common Article 3 of the 1949
Conventions for wars not of an intcimational
Character. The draft protocols were discussed
in four sessions starting from 20th February
1974, to the fourth and final one on 10 June
1977 accompanied by the Ceremonial Signing of

he Final Act.

The result of all this and what is very
important for this dissertation are the "Proto-
cols Adcitional To The Geneva Conventions of

12 August 1949", as adopted by the Diplomatic



- 192 -

Conference on the Reaffiraticon and Development
of International Fumanitarian Law applicable

in Arvied Conflicts. Protccol I is ome most
relevant to the dissertation because it deals
with protection in international armed conflicts
and accomniodztes wars of national liberation.

e most important Articles, for our DUTPOSES,
in Protocel I are: Article 1(l), article b,

and srticle Ll Article 1{4) reads "The situa-
ticns referrcd to din Tho nreceding pars ro2h

include amrred CCR flicts im widen 0 w8 re
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instruments of ratification ox¥ accessicn have
been deposited." It is here important to
appreciate that the 1949 Geneva Conventions are
reco:mnised as international law under interna-
tional Conventions, Article 38(1)(a) of the
Statute of the Inte mational Court of Justice.
Once instruments of ratification are deposited
and the Protocols in questicn have the force of
law, then there will be clear evidence that
liberation Movsrents are legally accommodated
by the Geneva Conventiocns and hence legal in
international law. Under these Protocols, the
law goes Dbeyond bellirerent-neutral relations
and acknowledges the right of self-determination
as discussed in Chanter three of this disserta-
tion. This means that, as per these Protocols,
international humanitarian law goes beyond its
traditional context or frarework of relating

to the richts of human beings in particular
circumstances like the siclk, wounded and priso-
ners of war, but embraces thhe whole concept of
self-determination as an aspect of human
rights. This is a qualification and modifica-~

tion, in a procressive sense, to the customary
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or traditional rules of belligerent - neutral
relations which seem to be indifferent to the
right of self-determination because it is based
on might as pointed out in Chanter Six. It is
importnant to note that this modification is with
thhe law as it applies to colonial wars, other-
wise in cases of ordinary wars outside a colo-
nial context the customary or traditional rules
of belligerent-neutral relations will apply.
This is why these Protocols are "Additional.”
Article 4 of Protocol I, on the Legal
Status of the parties to the Conflict states:
"The application of the Conventicns and of this
Protocol, as well as the conclusicn of the
agreements provided for therein, shall not
affect the legal status of the parties to the
conflict. Neither the occupation of a territory
nor the application of the Conventions and this
Protocol shall affect the legal status of the
territory in question."136 Read in the light
of Article 1(4) of Protocol I, this article
implies that the acknowledgment of the legiti-
macy of liberation Moveuents and the right to

self-determination by the Geneva Conventions

shall not be affected by the application of
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the Protocol. This means that it is no longer
like the case that would obtain in the case of
belligerent~-neutral relations where the defeated
party will automatically forfeit its recognition
as belligerent and hence the legality based on
it. JTn this Protocol, in as far as it refers
to colonial wars, whatever legal status each
party has prior to the conflict will noct be
adversely affected by the application of this
Protocol. Thus, liberaticn Movewents and their
rigiht to self-determination will still retain
their recognition in intermaticnal law whether
or not they are defeateu. Their right is by
virtue of law and not might, and survives mili-
tary defeat and should be capable of vindica-
tion before a court of law. This echoes and
supports what has been said in Chanters three
and four that self-determination and human
rights are rights recognised by internaticnal
law. This also obviates the criticism that

the inclusion and accommodation of the notion
of a war of national liberation in the inter-
national humanitarian law would suggest a dis-
tinction between good and bad wars, just and

unjust wars and between the side which was
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Convention, then thev will necessarily have an
express obligation to comply with the Conven-

tions and thereby sparing human life,

Articles L4(2) and 44(3) of Protécol I,
in an effort to accouinodnte liberation Move-
ments, mocdifv the recuirement that hostilities
must be conducted according to the rules of
war. Thus Article 44(2) provides: "while 2ll
combatants are oblirsced to comply with the rules
of internaticnal law apnlicable in armed conf-
lict, violations of these rules shall not
deprive a combatant of his rioht to be a comba-
tant, or, if he falls into the power of an
adverse party, of his right to be a prisoner of
war, except as provided in varagranhs 3 and Il
and Article 44(3) provides "...... Combatants
are obliged to distinguish themselves from the
Civilian population while they are engaged in
an attack or in a2 military operation preparatory
to an attack. Receognising, however, that there
are situations in armed conflicits where, owing
to tilie nature of the hostilities an armed Comba-

tant cannot so distinguish himself, he shall
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retain his status as a combatant, provided that,
in such situations, he corries his arms openly:-
(a) durins~ each military engagement and

{(b) during such time as he is visible 'to the
adversary while he is engaged in a military
devloynent preceding the launciing of an attack
in which he is to particinate." One c=2n sece
from these two subsections of Article 44 of
Protocol T, that the nature of a guerrilla
warfare, whicir is beiny used by liberation

Movements has been te co nisaance of in the

development of international humanitarian law.

llowever, the above discussion on the
Additional Protocol T has assumed that this
Protocol has force of law. This is not the
case. At the time of writing, and as far as
the writer has been able to ascertain from the
relevant scanty literature availoble, the Pro-
tocol is not yet in force. We do not know how
many states have deposited their instruments of
ratification and therefore it is difficult to
precdict or know how many states will be parties

to it. Dr. Tjiriange, lecturer in law at the
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Namibian Institute in Lusaka informed the
writer that none of the liberaticn Movements
of Southern Africa has ratified the Protocol,
although, he added, SWARC made a Declaration
to the effect that it woula comply with the
Geneva Conventions of 1949 and the Additicnal
Protocols mending its ratilficetion of the Pro-
tocols.
| L
Another difficulty srises from tyje fact
’
that the Additional Protocols contain no clause
on reservotions. According te Article 19 of
the Vienna Convaention on the Law of Tréaties,
partics to a tresaty may formulate reservations,
unless the reservations arec prohibited by the
treaty itself, or the reservaticns are incowpa-

tible with the obhject and purpose of the treaty

or tlie treaty provides for ouly specifiied reser-

£

of reserva-

vations. e do not kpow wihat k

ticns states will make in ti:ir instruments of

ratiiication.

These two iLdliitional Protococls also o

not wrevide for de focte oo zreovis’oral covlice-

ticme sccer i te Aarticl cf the Viewnrs
Convont 7 ¢n tl.e Law ¢f Treaties, o traoe® r



- 200 -
a part of a treaty is apnplied provisionally
pending its entry into force if the treaty
itself so provides or tihe nejotiating states
have in some other manner so agreed.

In view of all these cdifiiculties, one
would say that the relevant aAdditicnal Proto-
col I cannot, at the moment, be successfully
usad as a ground on which to base the legality
of liberation Movements, because technically,
it is not vet law.,

To summnarise tivis chaovter, it can be said
that, it has been found out that the Additional
Protocol I, as part of the Geneva Conventions

of 12 August 1949 which are rules of inter-

national law, acknowledges and accommodates

wars rof liberation, not only as belligersnts,
but as a result of the aciinowledgment of the
risht to self-determinaticn. This would jus-
tify liberation Movements in internatiocnal law,
but it is still difficult at the moment to use
the Protocol as a basis for legality, because

we do not know whether the latter has been rati-
fied and what kincd of reservations will be made

and also there is no provision for provisional
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applicetion of the Protocol I. And hence the
Protocol I is not yet in force.

However, there is still one important
matter in respect of this legelity w%iéh is yvet
to be detcrmined. This is the legality or
otherwise of the use of force or violence by
the liberation Movements. e discuss this

controversial mattsr in the next Chapter



Chapter_ 8.

The Use of Force by Liberation Movements.

This chapter is concerned about the legality
or otherwise of the use of force by liberation
movements. It is also important to determine
whether or not the use of force was ever legal
at all, before the liberation movewents adopted
ite.

It is imporfant to remark right from the

pbeginning that the propriety of statements that

inte natiocnal law confers a right to resort to
war and to exercise bellirerent rizhts is
highly questionable. Tt is probably more accu-
rate to say that international law has dealt
with and tolerated war as a state of fact wihiich
: . . L 137 ;

it has been powerless to prevent. This
concept of Jjus ad bellum has been guestioned

and condemned in chapters one and two of this

dissertation. It is inconceivable that war as
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such was ever sanctioned by international law.
The fact that there are rules of war, in the
name of jus in bello, which cone after the fact
of war to avoid suffering and further loss of
life, does not mean that there was ever a legal
right to go to war. Since society at times
cannot prevent the fact of war, it cannot Jjust
watech lives being lost, but tries to regulate
nat war tnrouzh jus in bello, but this does
not assume or pressupose the legality of jus

ad bellum.

In the light of tnis, it is important to
make it clear that guerrilla warfare in colonial
wars is not a different species oT concept of
the laws of war, it is war nevertireless, but
conducted on non-conventicnal lines. It is a
metiod of fightine a war which is different.
This is the method being usad by liberation
Movements. The important point herve is that,
tlie liberation Movements are fighting a war
which results in loss of human lives. We conde~
mn all wars because of this loss of 1ife and we
should also condemn the use of force by the

liberation Movements or else we risk the
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application of double standards based on the
distinction between just and unjust wars. Can
the use of force by the liberation Movements
be justified on any ground inspite of\this
condenmation?

Several attempts were made through the
Genernl Treaty for the Renunciation of War
(Fellogg - Briand Pact of 27 Aucust 1928) and
the Covenant of the League of Nations to limit
the so-called "right" to resort to war. These
efforts culminated in Article 2(4) of the
United Nations Charter which prohibits‘war or
any threat or use of force against the terri-
torial intepsrity or political independence of
any state, or in any other manner inconsistent
with the purposes of the United Nations.

The important question for our purposes
is, are the liberation Movements an exception
to Article 2(4) of the United Nations Charter?
If not, why and il yes, what is the legal
Justification for the exception? War is war
regardless of who is waging it or the legality

of the cause, for it is the loss of human life
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which is the issue. In both just and unjust
wars, peonle are killed, S™oeuld liberation

Movementits use the sname me=ws of war which is
prohibit.d and which we condemn?

In order to answer this guestion, we will
first discuss the right of self-determination
and its relevance to the legality or otherwise
of the use of force by liberation Movements.
According to Article 2(4) of the Charter of the
United Nations, statss are recuired to refrain
from the use of force "in their international
relations.”" The question is whether tﬁe sett-
lers' or colonial powers' relations with their
devendent territories or peoples are to be
considered international relations. The answer
to this is yes, bscnuse the right of self~deter-
mination as we attempted to establish in Chapter
three is recognised in inte . national law and
also the territories under study did not lose
their title to their territcrial Sovereignty
when the settlers came. From this, it follows
that depcecndent or colonial territories or peo-
ples cannot in international law be regarded as

parties of the "metropolitan" states, and so the
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colonial powers or settler wincrity regimes

are under an international le-al obligation to
let populations of such territories realise
their right of self-determinetion. The rela-
tionship between the colonizl nowers or colonial
settlers and the dependent territcries or
colonial people is t:erefore international and
cannot fall within the dowrstic jurisdiction of
the sdministering regsime. In adcition to thiis,
international law also covers the relaticnships
not only betwecn states but also between cther
subjects of international law. Tt follows that,
from the point of view of the prohibition in
Article 2(4) of the United Nations Charter, by
Tinternational relations" is not only meant
relaticns between states, but also between all
subjects of international law. Since interna-

nt of self-

tional law has recognised the ri

determination, the use of force against a depe-
ndent or colonial tervitery or peonles by any
state, pgovernment or group, in this context,
could be qualified as bein~ in defiance of
Article 2(4). Tt follows that any forcible

action by the colonial or settler incumbent
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regimes to stifle the independence or liberation
Movements of colonial peonles contrary to the
prohibiticon in Article 2(4), like wret is happe-

ning in Rhodesia and N

ibia at the tire of
writing, is to be quzlified as agrression in
accordrnce with the velid rules of international
law, and entails all the consequences that are
attached to the Commission of acts of asgression,
for instance, being fought in self-defence, in
virtue of internaticnal law. This viev is
supported by the Declarstion on Prircinles of
International Law Concerning Friendlywy Relaticns
and Cooperation Among States, in accordance with
the Charter of the United Nations, of 1970,

138 State

which inter alia, states that every
has 2 duty to refrain from any focible action
wrich deprives peopnles of their right of self-
deterriination, freedcm and independence. In their
actions against and resistance to such forcible
action in »ursuit of the exercise of their right
of self-determination, such people receive139
support in accordsnce with the purpose and princi-~-

ples of the Charter of the United Nations. Thus,

according to this Declaration, colonial or
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settler governments are prohibited from using
force to prevent the achievement of self-deter-
minaticny and armed resistrnce by liberation
Movements against such colonial or settler

power 1s regarced as lesitimate, that is, such
liberation Movements have a "ris t" in interma-
ticnal law to wage war. This "right" to wage
war beinpg talked about here is not cne in the
sense cf jus ad bellun, but that cf self-deferce

and will scon

wiich ds alsc very controvs

bucause it was

unanimously =270onted this Full warticivaticn
evo consect of T destsvm Powers wihice for the

first tiro expres=ly recognised sclfi-det rumina-

ticn 2s ~ le 1 right in it.

¢ use of fcorce by
the libe.»ticn Moveen.s iy e tolereted in
international law as an acticen taken in self-
delence ageinst agg ression wioich coimwmiernnced witi

he advent and incenticn of ccloniel rule and

ot

wirich still continues. Liberation lMNovements,

which date back to the time the settlers came,



as discussed in chapters one and two, are still
defencing the title to tiedir territorial Sove-
reirnty. This title was mzver lost to the
settlers. Second, the use of force by the libe-
raticn Movements may be toleratsd in interna-
tional law as an action taken in self-defence

in support of the ri ht of sclf-determination.
As said above, fighting aggression is a way of
defending the tervitory and indircctly this is
also fighting for self-determination, for one
cannot self-=deternine if invaded by ag ressors
and therefore a peonle cannot exercise their
sovereignty. Fighting aggression and fighting
for self-determination are two sides of the same
coin, the latter whici: is self-defence, that is,
in this conntext of Southern Africa. What is
important for our purposes is that the use of
force in this context may be tolerated on the
ground of self-defence.

The question then is, is tiere such a
thing as the right of self-defence? If it is
there under customary international law, what
is the effect of the United Nations Charter on
it and to its use as a ground for the justifi-

caticn of the use of froce by the liberation
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Movements? Is this rizsht an exception to the
prohibiticn against the use of force and why?
To answer these questions, it is proposed first
to look at the position of self-defence under
custom=ry international law and then under the
United Nations Charter later in order to find
out if the Charter has gualified the right of
self-defence envisaged under customary inter-
national Law.

The right of self-defence exists under
customary international law as an exception
to the prohibition of thie use of force. Accor-
ding to Bowett,1uo who has written extensively
on the right of self-defence, the function of
the risht of self-defence is to justify action
otherwise illegal, which is necessary to protect
certain essential rishts of the state against
violation by other states. The substantive
rights to which self-defence pertains, and for
which it serves as a means of protection are:
the right of territorial integrity, political
independence, protection over nationals, and
certain economic ri;z‘hts'.”'L1 This right is the

main exception to the geneval prohibition
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gainst the use of force. It has place in
almost every system of law. TIts universality
indicates that its basis lies in natural law.
It exists as a fundamental precept of mnatural
law. Tt is preventive and protective of the
human richts and is non-retributive. It is
always an exceptiocn because it is founded on
the preservaticn of basic humwan rishits which
have a supra-constitutional origin. This is
the ri Tt of sclf-defence under customary inter-
national law. “%What does the United Nations

Charter say about this ri-ht?

Under the Charter, the use of force is
tolerated under the auspices of the Security
Council”‘L2 and under reaional143 arrangements
or in the case of individual or collective self-
defence.“{l{L Article 51 in particular states
"Wothing in the present Charter shall impair
the inherent richt of individual or collective
self-defence if an armed attack occurs against
a Member of the United Nations .eeceeeecees”
This Article 51 is controversial and has been

interpreted in two“‘5 main conflicting ways.

The first interpretation is that the Charter
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left the content of the right of self-defence
unimpaired since it refers to the right of
self-defence as inherent in the French ver-
sion: "natural risht". The wording of
Article 51 "Nothing shall impair.....'" is
alleged to show that no chense was contemp-
lated. In an elaboraticn of this, it is
maintained that the Charter only clarifies
thhe legal position with respect tq seclf~-defe-~
nce when an armed attack occurs but does not

Jece in situa-

restrict the ri~sut of self-def:
tions other than the occurrziice of such an
attack, Ctherwise self-cefence continues to
remain a lawful means of protecting certain
esscntial rizhis and not only the right to be
free from an armed attack. The argument goes
and maintains that, certain international de-
licts do not involve forca. From this wpoint

!
145 self-

of view and according to Bowett;
defence can be resorted to on the violation,
not only by force of armes, of the right of

territorial integrity, politicel independence,

protection over nationals and some rights of
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an economic nature.

"Jhen the delict does not involve
force or threat of force, it would seem arbi-
trarv to deny to the defending state the right
to use force in defence of its ri~Qits as a
matter of fixed principle. There is something
to be said for the view thet ecconomic or ideo~
lo~ical aggression can be as detrimental to
a state security and if illegal, as dangerous
a violation of the state's essential rishts
as the use or threat of force."1u7

148 :

The Second interpretation of Article
51 of the United Nations Charter takes the
position that the Charter modified the custo-
maryv risht of self-defence. According to this
internretation, in view of the limitations that
follow both from Article 2(4) and Article 51,
a state may act in individual self-defence only
if an armed attack occurs against it. Thus,
under the Charter, theve is no room for self-
defTence even if the most fundamentsl and vital
rishts of the state have been endangered or vio-
lated in a menner which does not comnstitute an

armed attack. The decisive factor therefore is
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no longcer the content of the risht of self-defe-
nce and the extentrof its vio]ntion, but the form
in which such violaticn takes place and that form
must be "armed attack." Fence any Dréventive,
anticinatory or nre-emntive use of force before
the occurrence of an armed attack cannot be re-
garded as action in self-defence. The vexing
question is: what is an "armed attack"?

¥nemies may infiltrate a foreign territory before
hev actually physically attack. Is this tyve

of violation of terriftoriecl intesrityv carrving
weapons not an atteck? This is just oﬁe of the
problens with the second interpretation of

Article 51 of the Charter.

Anotiier bis question is, is the oppressive
behavicur #snd cccasional brutzlityv of settler
regsimes in the territories under study to be
characterised as an "armed attack" against the
indigenes and the liberation Movements? Is it
the behaviour of the liberation Movements which
is an "armed attack" against the settlers?
According to the United Nations Document A/5746
at page 42, there is "a right of self-defence

of peoples against colonial domination."
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And the General aAssembly resolutions 215 (X¥X)
and 2189 (X¥XT) recosnise the legitimacy of

the strugsle of peoples living under colonial
Cporession. This is sunnorted by General
Assembly Resolution 3314 {XXIX) on the Defini-
tion of Aggression which in Article 7 specifi-
cally lays down that:- "Nothinsg in this Defini-
tion, and in particular Article 3, could in any
way prejudice the right to self-determination,
freedom and independence, as derived from the

Charter, of peoples forcibiy deprived of tuat

icht and referred to in the Declaratiocn on
Principles of International Law Concermning
Friendly Relations and Cooperation among states
in accordance with the Charter of the United
Nations, particularly peoples under colonial
and racist regimes or other forms of alien
domination; nor the right of tliese peoples to
struggle to that end and to seesk and recoive
support, in accordance with the principles of
the Charter and in cenformity withh the above

mentiocned Declaraticn.!

It dis cle=swr

of toe United wations, sorticulow
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richt o of sel

atove Jeclar=sticn

couild ot be defended

ler Tegives whiech attempted to demy it. Accor-
to the second interprstaticn of Article 51
discussed above, therefors, action in self-

deience in support of t& riz=t of self-deter-

mication is a new exception to the prohibition
of the use of force laid down in Article 2(4)

of the United Nations Charter. From this point
of view, the use of force by libervation Moveme-

nts in suppcrt of the rizhxt of self-determina-

tion is justified under this new exception to
the progressive interpretation of Article 51 of
the Charter of the United Nations. The progre-
ssive interpretation referrved to here, is the
second interpretation.

Action or the use of force by the libera-
tion Movements, purportedly taken in self-defe-

nce agrinst an aggression which commenced with
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the inception of colonial rule and which still

on the ground

Lo

continues has been criticised1
that the notion of continued aggression is new
. N
and ignores the doctrine of intertempdral law
by which titles acquired by force wiien this
method of acguisition was lawful and that they
(titles) are valid even today. This criticism
cannot be sustained successfully, because it
is not true that the notion of continued aggre-
ssion is mnew and tuat, that metincd of acquisi-
tion was ever lawful. The phrase "continued
apgpgression itself is the most apnropfiate one
to explain the correct position, in the sense
that right from the beginning of the colonial
saga, the advent of settlers and the occupa-
tion of the area under study, narticularly
Rhodesia and Namibia, was aggression and has
continued so upto the present day. This occu-
pation or the advent of settlers was never and
has never been valid in international law and
therefore the question of intertemporal law
does not arise. In fact, it was discussed,
established and made clear in Chapters one and

two of this dissertation that no legally valid

title to territorial sovereisnty was acquired
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by the colonial or settler regimes. The
claim, by colonial powers or settlers to

these territory cannot be valid in interna-

tional law, because as pointed out in)chapters
one and two they were "acqguirced" and maintained
by force on the thecry prevalent in the age of
discovery that territories not in the posse-
ssion of a churistian prince were "territorium
nullius" subject to acguisiticn by Papnal grant
or by discovery and occuvnation without regard
to the wisihes of the indigenous inhabitants,
From this point of view it is rather difficult
to run away from the conclusion that action
talten in self-defence against an aggression
which commenced with the advent of colonial
rule and which still continues is Jjustified in
international law. The action of liberation
movements in self-defence against continued
aggression is thnerefore justifised on this
score. The Algerian Natiomnal Liberation Front
JiNLF/ used a version of this self-defence as a
justification for their use of force. They
assertsd that a people suffering from colonial

onpression had the right to use force against

their oppressors, and tnat to establish the



legitimncy of their usc of force they did not
have to wait until they nchieved sufflficient
military success to qualify s a belligerent
or until they set up o govermi.ont. ﬁ'l‘hey main-
tnined that from the incewntion of their revo-
lution to the moment of their ultimate victory
their exercise of forc: was legitimate because
they were fighting a war of sclf-defence, a
delayed reaction but nevertheless a reaction
to the French invasicn of 1830. This case can
be distin~uished from the Scuthern African ones
vhiere there was no brenl in resistaﬁce as Nya-
ndoro said.,. It was the fLorin and nature of
resistance which changed from time to time for
reasons of logistics. The Algerian Naticnal

Liberation front assertion implies a "right" of

reconcguest, that is the right of people to
throw out a conqueror, ev:an though the "con-
quest” had occurred over a hundired yenrs ear-
lier. The Algerians werc “lhen reasserting a
Soverecignty they had ncever lost. But it is
inportant herve to MNote thint it is mot an unres-
tricted might of reconquest, for that would

cause chnos in the world, but an unrestricted



right to overthrow colonianlisma This is one

of the reasons why generally, the Afro-Asian
Countries internret self-determination to mean
decolonization. From this point of viéw, these
countries view colonialism as a form of conti-
nuing aggression wiaich must be eliminated by
the use of force in the exercise of the right
of self-defence.

In what is now referred to as the Goa
Incident, Inuia tried to justify her use of
force against the Portusuese colony on the ground
that Portusuese presence in Goa constifuted an
ageression commenced in about 1510 but still
continuing. The historical background of this
case is not clear, but in 1961 the Security

Council failed to condemn India

and tﬁis se-ms like an acouiescence to India's
use of force. Many of the new states and the
Soviet Union felt that coloniezlism was so evil
that the use of force to eliminate it should be
tolerated. While this case mav not »nrove any-
thinm, it shows the bis suoonort given to the use

of force in self-defence against continued aggre-

SSion.
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The use of force in self-defence in
sunport of the right of self-determination is
not new mnor is it peculiar to Africs, fTor his-
tory abounds in cases whier: noliticrl indeve-
ndence wes achieved by ferocicus struggle. It
was the case, for examnle, in Greece, Belguim,
and the Latin Americoan States, and meny natio-
nal revolutions in the 19th Ceuntury troubled
the work of the 1815 Congress of Vienna. The
leritimocy of this tyve of wviolence had al-
ready been nroclaimed bv the French revolution-
aries of the 18th Century, and later it insoi-
red wmany theories stressing the idenl of

ational liberation.

Another point which may be added here in
sunnort of the rescrt to th:s use of force by

he liberstion mcevements, although it is not a
justification for the use of force, is that,
colonial meoples had no other peaceful alter-
native, esnccially taking into consideration
tlint they have no conacity to litigate a case «
before the International Court of Justice.
Accoriing to Article 34(1) of the Statutes,

only stat:s according to the Criteria of the
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Montevideo Conventicen of 1933 on the Rigzhts
and Duties of States, may be parties to a
case before the Intornational Court of Justice.
Coloniel Peonles and or liberation Movements
cannot therefore vindicate their right to self-
determination in this court, even to seek an
Advisory Cpinion. The Case of South West Africa
is evidence for this. The Namibian Case had to
be championed by Ethiopia and Libeiria, resul-
ting in the 1966 judgment that these nowinal
plaintiffs had no locus stondi, amocng other
things. The point being advanced 1is that, if

1

liberation movements hed the crpacity to apnear
before the International Court of Justice as a
narty and had proceeded on to resort to the use
of force without trving and exhausting the
peaceful method, that is, of taking the matter
before the Court, they would be blamed by the
international community for preferring violence
to peaceful means.

The above discussion has shown one impor-

tent fact and that is, ht of self-defence

exists both under custowary international law
and under the Article 51 of the Charter as inter-

preted in the Progressive sense and that the use



of force by liberation micvements can be justi-
fied under both customary international law
and Article 51 as interpreted in the progre-
ssive sense. This use oi force by the libera-
tion lovements can be justified as action taken
in self-defence against continued aggression
and/or action in self-deicnce in support of the
. o~

richt of self-determinatiocn. This. seems to be

the lesal positicn as for as the writer has been

able to ascertain. This ri bt of self-defence,
is as an exception, otherwise the use of force

is illegal and cannot be Jjustified in any waye.

But the peoples striving for the enforce-
wment of the right of self-determination or poli-
tical independence also have oibligations under
thhe Charter of the Unite: i ations, especially
with respect to the muintcnance of peace and
security. The principle of the maintenance and
peaceful settlement of controversial matters
obliges the peoples fighting for their freedom
to seek, in harmony with their own interests,
the peaceful means of putting an end to colonial

rule. But if such efforts fail, then, as a
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matter of fact, it beconres inevitable and
necessary that they nay the coloninl or sett-
ler powers for their forcitle action in their
own currcncy. Such use of force, however, it
is submitted, must not mo beyond the necessary
measure to realise the riht to self-determina-
tion. Colonisl peonles, throush their libera-
tion Movements, as a matter of fact, should

use armed force only as long as they absolu~-

tely move to o se. Liberation strugs

is submitted, conducted within such limits do
not endange. international peaco and security.
Ccn the contrary, the colonial or settler
powers' efforts to keep the oppressed people
under its rule must create in an area such a
situation as may be a threat to internaticnal

peace and security.

Tn summary therefore, in this Chanter,
it has been found that the use of force by the
liberation Movements can be tolerated Lzhe
writer prefers "tolerated" to "justified"
because he still halds that the use of force
in a war cannever be "justified" as such regerd-

less of how noble the cause is7, on the ground
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of self-defence in sunnort of the right of
self-determination and against continued aggre-
ssion. The latter two ~re two sides of the
same coin which is self-defence, in the context
of this chapter. This means that, the use of
force itself, is en exception to Article 2(L4)
in order to achieve the right of self-defence.
No other ground was found to enable the law
to tolerate the use of force by liberation
Movements. There is therefore no basis for
the criticism that there is an aoplicsation of
double standards in favour of liberation Move-
ments. This use of force tolerated on the
cround of self-defence, must not be retaliatory
or retributive and must be directed solely
towards the colonial or setiler incumbent
governments which are an obstacle to the rea-
lisation of the rirtt of self-determination.
Ctherwise, any other use of force outside the
context of self-defence, by the liberaticn
Movenients is illegal or contrary to interna-

tional Law.



Chavnter G.

Evaluation and Conclusion,

In this dissertation the writer set out
to determine whether or not liberation Movements
of Southern Africa can be justified in interna-
tional laiwv. In this determination, he found the
followings

1. The initial occunation of Southern
Africa by the settlers had no legal basis in
international law.

2. In the case of Rhodesia, the Royal
Charter ver se did not have power, in interna-
tional law, to sancticn the colonisation of
other sovereign people against their wishes,
becruse the British Parliament and its supre-
macy could not extend to other sovereign terri-

tories. Municinal legislations do not have such

inheront power in international law.
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3. The British South Africa Compmany did
not have the effect of vesting the title to the
territorial sovereinty of Rhodesia to the
settlers because it derived its purpofted powers
from the Roval Prerogative, throuch the Royal
Charter, the latter which, as we have just seen,
could not in internatiocnal law validly effect
the domination of other sovereign pecoples.

4, The Rudd Concession was a municipal
law contract fer the develovment of the mineral
resources of Southern Rhodesia ancddid not give
any Jjurisdicticn to the settlers, andino state
can give i1tself away in a Concession.

5. Liberation Movements are not a new
phenomznon. Their genesis dates back to the
time the settlers came. Then, they started as
self-delence wars and when they were defeated
in the battle field, they resorted to consti-
tutional means for logistics reasons. 1In the
early sixties, thev decided 1o revert to the
use of force again and were technicallyv desig-
nated liberation Movements. They are still
fighting for the same reasons they fought for

during the advent of the settlers.



6. The settlers did not, in international
law, acquire title to any cf the three territo-
ries under study by any of the relevant recog-
nised modes of acquiring territory, viz adju-
dicnticn, occﬁpation, Cession, prescrintion
through adverse possession, conguest or anne-
xation. It was found that the indigcenes re-
tained title to the sovereignty of these terri-
tories. They had acguired this title by pres-
cription. This title could he used as the legal
basis fcr their claims toc rule or dominate the
rovernments of these territories. They are

doings this thrcugh liberation Movements. From

this point'of view, the fizhting by the libera-
tion Movements may be repnrded as in defence of
this title.

7. The princinle of self-determination
received recosnition as a legal norm under gene-
ral principnles of law. This is a right of
peonle to choose the form of =sovernment under
which thev wish to live and the sovereignty to
which thev wish to belong. Tt belecngs to a
majority witihin a siven territory under the
domination of a foreisn power. Since liberation

Yovements are fighting for self-determination,
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they are therefore fighting for a right recog-
nised by and hence are justified in interna-
tional law,

8. Equalitv before the law receiveg
recognition as a legal norm in international
law under genersal princinles of law and decla-
ratory recorsnition under intarnaticnal Conve-
ntions. This means that racial discrimination,
which is » form of inecuality befcre the law,
and all other ineqgualitiez before the law ere
illegal ir dinternatioconal law., Liberation Move-
ments, bv fishtine for ecuslity before the law
are fighting for a human riht recosnised by
international law and hence they are justified
in international Law.

9. International support is legally
justified on the grounds of self-determination
and human rigtts in general. The breach of
these ri;hts, which are universal and have a
supra-constitutional origin, endangers interna-
ticnial peace and Security. Therefore interna-
tional supnort is nmot hostile action against
the incumbent governments being fought. The

indisenous neonles, whio never lost their title



to Sovereignty of the territories, have, thrcugh
thheir liberation Movements, and reserve the
risht to seek and receive sunport in self-
defence. ‘

10. The concept of recogniticn of libera—
tion movements as governwents in exile and as
belliserents did not hels the writer to know
whether or not liberaticn Moverents cen be justi-
fied in international law. Facts revealed that

none of thhe liberation movements of Southern

Africe is o povernmont in exile or is recognised
as a belligerent. Tha writer observed thet,

even 1t these liberation Movements had met the

conditions for recognitiocn as belligevents and

had actually been recog

ised as belligerents,
he would still questicn the use of reccgmnition
of belligerency 2s & ground of le: =lity for
liberation Movements becruse it is based on
military might and alsc because it implies that
the moment the belligerent is defeated or loses
he war, it automatically forfceits the recogni-
tion and becomes illegal, This cnnnot be so in
the case of liberation Moveients because their

lesality con still be establisi:ed under some

e Tion

grounds 1lik. sl




11. Iiberntion Movements ars expressly
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12. Toubt was cxpressed as tec whether
international law ever conferred and confers
any ri ht to resort to war before and during
the colonial period. It was submitted that
jus ad bellum was never part of recognised
internaticnal law, althiocough tolerated as a
matter of fact and reality. It was again found

that suerrilla warfare is not a species or

o
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different concept of the laws of war, especially
in the context of colonial wars, but a non-
Conventional method of fishting a war. The

noint wiich was being advonced was that libera-

~

tion armed struggle is a war which is prohibited
by international law, Frow this point of view,
it was found that the use of force by the libera-
tion moverents is technically contrary to inter-
national law, Jdust like 2ny other war just or
unjust, and cannot be classified as a just war,
or else we risk the apnlicoticn of double sta-
ndards, becruse whether or nct it is just, it is
still war. FHowever, insnite of this; it wes
also found that the use of force bv these libera-
tion Movenents could be excused and tolerated
on the ground of self-defence, that is defending
the title to their sovereignty and in sunnort of
the rishit ol self-determination and human rights
in general. Anv other use of force by the
liberation Movements outside the context of
self-defence would be inexcusable.

Cne comes to an overall conclusion that
liberation Movements are justified im interna-
tional law subject to some difficulties raised in

this dissertation. The indigenes of the territorie



under study did not lose title to the Sovereignty

of their territories and this title is the over-

all legal basis for the claims cof the indigenes,
throurh their liberaticn lovements, to dominate
the governments in their respective territories.

The rights based on this title should be

vindicated.
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