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speaking the truth. If the court is
satisfied on both these matters then

the child's evidence may be received
although not on oath, and in that event,
in addition to any other cautionary rules
relating to corroboration (for instance
because the offence charged is a sexual
one) there arises the statutory require-
ment of corroboration contained in the
proviso to section 122 (1). But if the
court is not satisfied on either of the
foregoing matters, the child's evidence

may not be received at all'. 1

The procedure set out above has been held
to be the proper procedure by the court in several
cases, in fact the judge will quash any conviction
which does not follow ite 2 In the case of

Siakukuyu Julias v R 5 it was stressed that the

magistrate must bear in mind the provision of the

Act.

Who is a child of tender years

The duty of determining whether the child

is of tender years is on the court and it was held
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in the case of Chewe v The People 4 that if

it is found that the child is not of tender

years, then S.122(1) of the Juveniles Act 2 does
not apply and the witness's evidence can not be
received save on oath. The court may make an
inquiry as to the child's age or if necessary
assess it itself. © It can rely on ocular obser-
vation and if it appears that the offender is a
juvenile, an inquiry must then be made to ascertain

his exact age.

The Juveniles Act, Cape. 217 does not define
who a child of tender years ise. This issue has been
a subject for discussion before the courts in a
number of cases. The Juveniles Act defines a
child as a person who has not attained the age of
sixteen years. The Children and Young Persons Act,
1933, 7 defines a child as a person under the age
of 14. So in terms of definition, there is a big
disparity between the Zambian and English Acts.

The case of R v Campbell's holding on who a child

of tender years is stated that:

"Tt will be observed that there is
no definition in the Act of what is
meant by 'a child of tender years!'
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though a child is defined as a
person under the age of 14,
Whether a child is of tender
years is a matter for the good
sense of the court, and though
it may be difficult to decide
whether a child understands the
obligation of an oath, a court
probably would have no difficulty
in deciding whether he or she was
of tender years". 8

The case of R_y Campbell above was followed in
the case of Chawe vighei?eonlg_g and the Jjudge

noted that it would have been far more satis-
factory if the legislature was to lay down a
specific age below which the provision of S.122
was to be appliede. It was held that in the
absence of such legislation, the decision whether
a child is of tender years is for the good sense
of the courte. Some cases went further and took
the sge of 14 years as the age of tender years.
The case of Campbell took the age of 14 and this

was followed by the Kenys case of Kibangeny Arap

Kolil v R 10 which also quoted the Kenya Oaths
and Statutory Declerations Ordinance. " The
Ordinance gave a similar definition to that of
the English Children and Young Persons Act, 1933

. 12
The Northern Rhodesian Case of Makhanganya v R
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which has since been cited in the preceding
Zambian cases followed the two above cases of
Campbell and Kolil and held that as a useful
guide for practical purposes,a child under the
age of 14 years should be regarded as the age

of tender years. This was held to be so despite

z
the fact that the Juveniles Ordinance 13 of

Northern Rhodesia defined a child as a person
who had not attained the age of 16 yearse. The

Supreme court cese of Chisha v The Peonle

emphasised that "courts will no doubt be guided

by the statutory definition of a child which in
Zambia means a person who has not attained the

age of sixteen years (See S.122(1) of the

Juveniles Act"§p4 The case of Chewe v The People 15

expressed the same view holding that it would be
far more satisfactory if the legislature were to
lay down a specific age and that in the absence of
such legislation, the decision must be made by the
Court in each case. The principle of not fixing

the age was defended by H.A. Hammelmann in his

article on ¥'Children as Witnesses' and he stated

that:
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"It is well known that the attitude

of children to reality and truth
differs widely from that of adults

and that, while some young children
will make fairly reliable witnesses,

it is absurd to expect true testimony
from others,thoush older. For this
reason English law unlike certain
continental systems, wisely refuses

to be bound by any fixed age limit

for competence to testify or for capa-~
city to take the witness oath, and
leaves the Jjudge the duty to satisfy
himself whether a child of tender age
should, having regard to his particular
mental develonment be heard in evidence
and whether the oath §gould or should
not be administered”.

The failure to fix the age has led the courts to
come out with different interpretations which can-

not go without comment. The case of Makhanganya v

R_ following the principle in R v Campbell fixed

the age of under 14 years as the age for a child
of tender years. Thec Chief Justice recommended

in the case of Chisha that the courts should be
guided by the statutory definition of child which
fixes the age of child at under 16 years. The
English Children and Young Persons Act, 1973
stipulates the age of under 14 as the definition
of a child and it is therefore Justifiable for the
English cases to follow the definition. If the

Zambian Courts follow the definition under the



Juveniles Act, Cap 217 the child of tender
years might even be over 14 since the age in
the Act is under 16 years. However Ndulo in

his article "The Child as a Witness" 17

observes that the age of 14 years would appear
to be on the high side. His reasons are mainly
based on the basis of the criminal 1liability of
a child other than the definition given under

the statute. He observed that:

"Phe Penal Code makes immature age

a defence only up to the age of 12

(S.8 of Penal Code, 1972). Thus a
child who has reached the age of 12

has the same criminal capacity as an
adult, that is, he is fully accountable
for his violation of the law
unless incapacity is established on
csome other basis as insanity. It seems
0dd that the law on the one hand should
say a child at 12 is intelligent enough
to commit a crime but say on the other
that he is not intelligent enough to
testify about a crime. 18

If the capacity to testify is related to the
criminal 1liability then the ages of 16 or 14
would be too high. The age of 12 would seem

to be more appropriate for Zambia  as it would
be illogical to hold a child criminally liable

but not intelligent enough to testify. The



Criminal Law Revision Committee (1lth Report)49
proposed that children under 14 years should in
all cases give their evidence unsworn and those
over that age should give sworn evidence. It
would be appropriate to fix the age for Zambia
taking into account the views which have been
expressed above. It may be argued on the other
hand that the purpose of the Juveniles Act is
there to protect children and therefore if a low
sge is stipulated, that objective will not be
achieved. It may also be taken into account that
children grow up in different environments and
their development is depeﬁdent on their experience.
This ie a factor which has to be taken into account

when fixing the age.

Voire dire

If the court decides that the child is of
tender years, it will conduct a voire dire to
determine whether the child understands the
nature of an oath. The court determines the
child's ability to understand the oath or the
duty of speaking the truth by questions and

snswers which have to be recorded. As regards
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the ability to understand the oath,questions
on his religious beliefs will be asked and
if it is to determine his ability to speak
the truth, general questions are asked to

determine his intelligence.

20

In the case of R v Reynolds a school

attendance officer was called as a witness
because he knew the girl at the schoole The
court of criminal appeal did not object to

this procedure. With the exception of that

case, all other cases are determined by the
presiding judge's investigatiom through questions
and answers. It was however noted by the court
in the case of R v & 21 that a case like this
would be the one where a judge or chairman may
want to obtain assistance from a witness who
would be called to inform the court as to whether
a child is fit to give evidence especially in

e case where the child attends schoole

When the court comes to a conclusion that
the child although he does not understand the
nature of an oath, is possessed of sufficient

intelligence and understands the duty of speaking
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the truth, the child's evidence will be
received though not on oath and this is what
is termed the 'unsworn testimony' of a child
of tender years as provided for)under S.122 of
the Juveniles Act, Cap. 217. This evidence

is admissible but has to be corroborated by
some other material evidence implicating the

accused before he can be held liable.

The criticism levelled against child evidence
is the distinction drawn between the oath-taking
child and a child who knows the difference
between truth and falsehood. The section of
the Juveniles Act, Cap 217 gives the impression
that the oath-taking child is more superior than
the child who knows the difference between truth
and falsehood. This distinction is a fallacy
because the main basis of adducing evidence is to
arrive at the truth and a child who is capable of
giving truthful evidence will be equal to the one
who is sworn. One has also to take into account
the fact that a child's spiritual consciousness
depends on his training and surroundings other

than the comscious will to tell the truthe. Many
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people do not give their children the necessary
religious education which would make them aware
of the nature of the oath. It may however be
possible to find a mature and truthful child
who because of his lack of religious background
does not appreciate the nature of an oath. On
the other hand it is possible to find a child
who understands the nature of the oath but still
possesses a phsychopathic addiction to lyinge.

For reasons like these Dean Wigmore in his Article

'Child om Oath' 22 eand J.A Amdrews on 'The Evidence

of Children' 22 call for total abolition of child

oath in all cases. Criticism is also levelled
against the theological tests administered bY

laymen in Court.

Another criticism has been the failure of
the judges or magistrates to hold a proper Voire
dire which goes to show the lack of clarity as

regards the procedure. In the case of Phiri v The

People 2k the judge urged the courts to study
the procedure laid down in various cases since

the Voire dire held in that case was defective.

In the case of Zulu v The P‘eopleﬂz5 the Supreme

Court went into detail in setting out the proper
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procedure to be followed whern dealing with
S.122(1) of the Juveniles Act but further
observed that the subject caused confusion,
Although since the case of gglg the procedure
was clarified, there are still cases where the

courts have held the voire dire to be defec-

tive.

Corroboration of the Unsworn Testimony
of a child

The evidence which is required to corro-
borate the unsworn testimony of a child of tender
years under S.122 of the Juveniles Act, Cap. 217
has been a subject for discussiom in various
cases. Questions have been raised as to
whether the unsworn evidence of a child can be
corroborated by another child's unsworn evidence
or whether it can corroborate another child's

swora evidence.

As regards to whether the unsworn evidence
of one child can corroborate the unsworn evidence
of another child, the position in Zambia is
gsimilar to that of England. The proviso to S.122
(1) of the Juveniles Act, Cap. 217 stipulates
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as fellews:

"Provided that where evidence
admitted by virtue of this
section is given on behalf of

the prosecution, the accused
shall not be liable to be con-
victed of the offence unless that
evidence is corroborated by some
other material evidence in support
thereof implicating him".

This proviso which is similar to S.38(1)
of the Children and Young Persons Act, 1933
of England was interpreted in the case of

DPP v Hester, and it was stated in that case

that:

"On the construction of the proviso

to S.38(i) the further question arises
whether the unsworn evidence of. a

child could be corroborated by the

unsworn evidence of another childe The
evidence of the first child would be
evidence admitted by virtue of the

section. Would the evidence of the

second child (being evidence supporting
that of the first and implicating the
accused) be 'some other material

evidence' within the meaning of the
proviso? It would be 'other' evidence

in the sense that the evidence of the
second child would be other than the
evidence of the first childe If the
language permits of ambiguity, it would
seem to be more in accordance with the inten=
tion of the proviso that the words *some
other material evidence should be regarded
as denoting evidence other than evidence
admitted by virtue of this section. This
would conform with the view which has been
generally entertained. The decision in o9
R v Coyle (1926) N.I. 208 was to this effect".
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The above interpretation was taken up in

28  and it was held

the case of R v Manser
that where the evidence of a young child
requires corroboration as a matter of law or
practice, the unsworn testimony of another
child, which itself requires to be corroborated
cannot be treated as supplying the requisite

corroboration. The case of R v Manser was
followed in the case of R v Campbell -7 and

referring to S5.38 of the Children and Young
Persons Act, 1933 it was held that a child

of tender years may give unsworn evidence in
any proceedings against any person for any
offence, but the person accused cannot be
convicted unless the unsworn evidence is corro-
borated by other material evidence. The
unsworn evidence cannot be corroborated by
other unsworn evidence. The same principle

was applied in the case of Mwewa v The People 50

where the principle witness for the prosecution,
the complainant and another girl aged twelve
both gave their evidence unsworn. The Supreme

court citing the case of D.P.P. v Hester 31held

that two children of tender years giving their

evidence unsworn cannot as a matter of law corro-
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borate another child's unsworn testimony, and
that the statute, should be interpreted to mean
that the corroborative evidence must be other
than that admitted under S.122(1) of the Juveniles
Act, Cap. 217 or S.38 (1) of the Children and
Young Persons Act, 1933 of England.

Can the unsworn evidence of a child corro-
borate snother child's sworn testimony? This
again has been an issue for debate and conflic-
ting decisions have been made which have called

for comment. In the case of Rv Campbell 32 the

appellant, a school master, was convicted of seven
counts of indecent assaults on boys aged about 10
years. The evidence was all of children. Some of
them had no offences committed against them and
others were complaining children. The court found
that when a child gives unsworn evidence it must
be corroborated by some other evidence and there is
no reason why the corroboration should not be the
evidence of another child, who in the opimion of
the court is capable of being sworn. The holding

by the court in that case was that:

nphe evidence of an unsworn child
can amount to corroboration of

sworn evidence, though a particularly
careful warning should in that case
be given".3?
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The holding in Campbell was followed in the
case of Siakukuyu Julias v R. 5* However that

principle as laid down in the Campbell's case

was a departure from the decision in the case of

R v Manser. 55 In the case of Manser the appel-

lant was convicted of carnal knowledge of a girl
under 13 years of age. The girl Barbara against
whom the offence was alleged to have béen commi-
tted gave sworn evidence and the only evidence
corroborating was that of her sister Doris aged
9 years who gave unsworn evidence. It was held
that the sworn evidence of a child could not be
corroborated by the unsworn evidence of another
child which itself needed‘corroboration but had
none save the sworn evidence of the first child.

The decisions in R v Campbell and R v Manser

conflicte While one supports the principle that
sworn evidence of a child can be corroborated by
the unsworn testimony of enother child, the other
one rejects that principle and holds that where
evidence of a young child requires corroboration
as a matter of law or practice, the unsworn testi-
mony of another child which itself requires to be

corroborated cannot be treated as supplying the
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requisite corroboration. The holding in Manser

was applied in the cases of The People v Banda 36
and Makhanganya v R. 57 In the case of lMakhanganya

like in that of Banda's case, two children who

gave evidence were of tender years, one gave
sworn evidence but the other one was too young

to give evidence on oathes It was held that:

"Corroboration was required as a
matter of law of the unsworn evidence
of a child, and as a matter of
practice of the sworn evidence of a
child of tender years. This has not
been provided and in view of this

and a number of discrepancies in the
evidence, a conviction was not Jjusti-
fied". 38

The case of D.P.P. v Hester >° followed the

case of Campbell but analysed and extended the
principle on the nature of the corroborative

evidence needed. In the Hester case the accused

was charged with indecently assaulting a 12 year
0ld girl, who testified against him on oath. Her
9 year old sister gave unsworn evidence to the same
effect. The jury were directed that in law the
evidence of an unsworn child could corroborate a
sworn child. The court of appeal held this to be

wrong and the Director of Public Prosecutions
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appealed. The case analysed the holdings in

the cases of R v Manser % ma R v Campbell,41

and made conclusions that the unsworn evidence

of a child can corroborate another child's

sworn evidence provided that the jury after a
suitable adequate guidance and warning had been
satisfied that each child was a truthful and
satisfactory witness. OSecondly that if the wit-
nesses were independent of each other then what
each said would be separate from and independent
from each other. Any possibility of concotion

or collaboration should be ruled out. The warning
to the jury should therefore include mention of
any circumstances affecting the independence of
their testimony. The case however mentioned that,
as to this, no general rule could be laid down but
that the judge would exercise his judgement as to
the style and language of guidance as would be help~
ful and wise for him to give.

The case of R v E &2 also considered the
cases of Manser and Camgbell but came to a conflic-

ting decision with that of DPP v Hester. In that

case the accused was charged on seven counts of
rape. In the magistrates' court, & girl aged 8

years gave sworn testimony and another aged 7
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years gave unsworn testimony. Offences against
both girls were alleged. Commenting on the two

decided cases the Jjudge stated:

"R v Manser decided that the sworn
testimony of a child could not be
corroborated by the unsworn evidence

of another child, which itself needed
corroboration but had none save the
sworn evidence of the childe In R V
gampbell the children were all sworn

and 1t was held that the evidence of

an unsworn child can amount to cCOrro-
boration of sworn evidence, though a
particularly careful warning should be
in that case be given. That is very
difficult to reconcile with R v Manser
if a child's unsworn testimony is
insufficient to corroborate another
child's unsworn testimony, it must also
be insufficient to corroborate the other
child's sworn testimony, for the quality of
the corroborative testimony is the same
in each case".

The court in this case held that the unsworn evidence
of the child is not capable of smounting to corro-
boration. In this case the court considered the fact
that there was a possibility of the children having
collaborated with each other because the offence
wag committed to them in succession at the same
place during a game. The court however, after
finding those +two cases irreconcilable laid out
four steps which have to be taken into account

when considering evidence which might amount to
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corroboration. These were:

(1) Whether the evidence is receivable
in accordance with S.38 of the Children
and Young Persons Act.
(2) To examine the evidence and decide whether
in law it is capable of being corroboration.
(3) Whether the evidence does amount to corro-
boration.
) What weight to give to the corroborative

evidence.

A commentary made on the R v E's case found that

decision more logical than the ones made in the
other cases. It was pointed out in that commen-

tary that Lord Goddard's remark in the Camgbell's

case that the evidence of an unsworn child can
amount to corroboration of sworn evidence was obiter.
Since all the children in that case were Sworn,
the case was inconsistent with the decision in

Manser's Case which was wrongly treated in Campbell's

case ag a case where both children were unsworl.
The commentary pointed out and rightly too that if
two or several accomplices cannot corroborate one
another as seems to be well established, because

each of them needs corroboration as a matter of
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practice why should two children whose evidence
requires corroboration as a matter of practice

do so. However J.A. Andrews in his article on

The Evidence of Children 44 points out the

crucial problem that if the law is against convic-
tion in any case where reliance has to be placed
wholly or substantially on children's evidence,
very many cases against children will go unpuni-
shed. He noted that in practice these offences

of interference with children are often among the
most serious crimes and it is important to

convict the offender before he takes advantage

of further opportunities, Omne should not, however,
overlook the problems of relying on child evidence.
The courts should be wary of the unreliability of
child evidence and then the need to punish the
offenders or ensuring that they do not go unpunished

should also be taken into account.

Most of the cases which have held that the
child's unsworn testimony camnot corroborate another
child's sworn testimony have not addressed them-
selves to the issue of mutual corroboration. How-

ever the case of D.P.P. v Kilbourne commented on

the observations in the case of R v Manser. It
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stated that the evidence of one witness which
requires corroboration camnot be used as corro-
boration of that of another witness which also
requires corroboration. The ﬁolding was as

follows:

"For some unexplained reason it was
held that there can be no mutual
corroboration in such a case.

I do not see why that should be so.
There is nothing technical in the
jdea of corroboration, when in the
ordinary affairs of life one is
doubtful whether or not to believe

a particular statement one naturally
looks to see whether it fits in with
other statements or circumstances
relating to the particular matter, the
better it fits in, the more one is
jnclined to believe it. The doubted
gstatement is corroborated to a greater
or lesser extent by the other state-
ments or c&gcumstances with which it
fits in".

The case supports mutual collaboration provided
that there has been no collaboration in conco-
cting a story or tell similar stories, It cri-
ticized cases which compare . child evidence

to that of accomplice evidence and which have
held that if two accomplices cannot mutually
corroborate each other, then two children whose
evidence needed corroboration could not also

corroborate each other. Omn this the case stated:
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"In most of the authorities the accomp-

lices were accomplices to a single crime,

so the danger that they collaborated in

concocting their story is obvious, and it

is therefore quite right that there should

be a general rule that accomplices cannot

corroborate each other, Whether that should

be a universal rule, I greatly doubt, but 146

need not pursue that matter in this case",
It can be pointed out that the danger of an accomplice
is not the same as of a child. The author's contenw
tion is that mutual corroboration is a subject the
court should take seriously especially in circume
stances where the courts have ruled out the possibi-
1lity of collaboration. If the offences were committed
to the children on different occasions and the children
did not known each other, there is no reason why the
court should not find corroboration from each child.

Evidence which as Hester's case puts it, would

establish a "sgystem", A system which would be congis-
tent with the accused's behaviour. The Criminal Law

Revision Committee proposing fairly drastic changes in

the law of corroboration, recommended that the rule
against mutual corroboration so far as it exists should

be abolished and the author supports the proposal.,
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From the Zambian decided cases, it is clear
that the child's unsworn testimony can not corro-
borate another child's unsworn testimony. 47
However, the issue whether the child's unsworn
testimony can corroborate another child's sworn
testimony ha8 not been well resolved. The
English cases have given conflicting decisions.

The Zambian cases which have discussed the issue
have not cited the English cases on the issue and it
ig still not clear what view they hold. However,

the cases of The People v Banda 48 and Makhanganya

v R 49 geem to imply that such evidence cannot

amount to corroboration. -The Makhanganya case was

a Southern Rhodesia case decided by the Federal court

and would therefore be of persuasive value.

The criticism which has been discussed
already in this Chapter is the conflicting decisions
as to what evidence would be or would not be corro-
borative. The Criminal Law Revision Committee to

solve this issue made the following proposal:

"Any rule of law or practice whereby in
criminal proceedings the evidence of

one witness is incapable of corroborating
the evidence of another witness is hereby
abrogated"”.
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This proposal would solve the issue of
whether the unsworn child's evidence would
corroborate another child's sworn evidence,
but would apparently abolish the rule that
the unsworn child is incapable of corrobora-
ting another unsworn child. For what ever
revision may be made there is no doubt that
there is a need for serious consideration

to be given to this provision of the Act.

(ii) SPEED (ROADS AND ROAD TRAFFIC ACT,
CAP. 766)

Under S5.192 (3) of the Roads and Road
Praffie Act, Cap. 766 any person who drives
a vehicle of any class or description on the
road at a speed greater than the prescribed
maximum speed is guilty of an offence. How~

ever S. 192(4) provides that:~

"No person shall be convicted of an
offence under the provisions of sub-
section (3) merely on the evidence
of one witness solely to the effect
that, in the opinion of the witness,
he was driving a vehicle at a speed
greater than the maximum speed pres-
eribed or specified in respect of a
vehicle of the class or descript%on
to which such vehicle belongs". 2L

1t is necessary whenever a person is

charged with having exceeded the prescribed
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speed limit to find corroborative evidence of
the witness who gives his opinion that the
speed exceeded the one prescribed by lawe. The
corroborative evidence must be from someone

who observed the driver at the same moment of

time as the witness.

In the case of Birghtly v Pearson, o2

the appellant was charged with having unlawfully
driven a motor lorry at a speed greater than the
maximum speed specified for that vehicle. Evi-
dence was given by one police 6fficer of the
excessive speed, estimated by him at a place on

the particular road, and by a second police officer
to the same effect, estimated by him at a different
place on the same road. Neither of the police
officers had relied on a stop - watch or speedo-
meter nor was there any reference to any specified
and measured distance for the purpose of calculating
the speed of the vehicles The appellant contended
that in as much as the opinion of each police
officer related to a different place on the road,
and to a different time in each case, and in as
much as the evidence of excessive speed at each

place thereof consisted solely of the opinion of
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one police officer, there could not be a convic=-
tion by virtue of the Act which required evidence
of more than one person to the fact of exceeding
the speed. The court on appeal»found that the
vehicle had not been observed by the two police
officers at the same moment and therefore the
evidence did not comply with the requirement of

the Act.

Tt has been established that the person can
be convicted on the evidence of one police officer
supported by the reading of a speedometer or some
other mechanical means by which the officer's
evidence becomes evidence of fact and not opinion.

This was set out in the case of Penny v Nicholas 23

where the appellant was convicted by exceeding the
prescribed speed limit and the only witness was a
police constable who stated that he followed the
appellant's car over a measured distance using

a speedometer in the police car. The court found
the reading of the speedometer sufficient corro-

o4

borative evidence. In the case of Plancq V Marks,

the evidence of a police sergeant who used a stop -

watch to calculate the speed covered over a calculated
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distance was also held to be corroboration not
'merely of the opinion of one witness as to the
rate of speed' but was evidence of the fact

recorded by his stop-watch as to the time taken

in travelling over the distance.

The accuracy of the speedometer has been
an issue in some of the cases and over which the

case of Nicholas v Penny has been criticized. The

case of Melhuish v Morris 55,held that evidence
based on the reading of the speedometer without

proof of its accuracy and without evidence of the
opinion of an experienced persoﬁ as to the speed
at which the appellant was travelling was not
sufficient to convict him, The same view was held

in the case of Hickey v R o6 which rejected the

holding in Nicholas v Penny calling the reasoning

in that case fallacious. The case held that the
reading of an untested speedometer was completely
unreliable when attempting to form an accurate

estimate of the appellant's speed.

The principle in Nicholas v Penny was how-

ever supported by the case of Mhango v R o7 holding

that such evidence was in the circumstances, prima

facie sufficient as to the appellant's speed.
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Cross and Wilkins in the book entitled "An Outline of

the Law of Evidence stated that:

"What is prohibited is a convViction

on one witness's opinion of the speed
at which the accused was driving. A
witness's view based solely on his
personal observation, concerning the
speed at which a vehicle was travelling
is nothing more than his opinion.

A police statement that he drove behind
the accused reading a speedometer of a
police car constitutes prima facie
evidence against the accused.s 1t will
be sufficient to support a conviction

if the accuracy of the speedometer is
not successfully challenged". 58

In view of the rapid development in technology, it
would be unreasonable to wholly dismiss evidence
adduced through technological means. Evidence
adduced by means'of mechanical devices should be

taken as prima facie evidence of the speed used

until evidence reb@tting it is obtained. The
problem of course will then be as on whom the burden

of proof lies to rebut such evidence.
. (iii) PERJURY:
The offence of perjury is created under S.104
of the Penal Code and under S.107 of the same Act.
"A person cannot be convicted of committing perjury

or of subormation of perjury solely upon the

evidence of one witness as to the falsity of any



- 149 -

statement alleged to be false". The case of
R v Shaw 22 held that upon an indictment for
perjury, it is necessary to have more than the
evidence of one witness and that the degree of
corroboration although not definable must be
something which in the opinion of the tribunal
before which it is brought is deserving the

name of corroboration.

A number of cases have come out to show
that it is not the evidence of a second witness
only which can be corroborative but any other
material evidence which can corroborate the falsity
of the oath or statement of which the accused

is charged. In the case of R ¥ Threlfall 60 it

was held that the Jjury was entitled to treat a
document consistent with the guilt or innocence
of the accused as corroboration of the evidence
against him. Supporting the principle in that

case R v Mathew 61 held that to prove perjury, it

would be sufficient if in addition to the evidence
of the witness, there be proof of an account or a
letter written by the defendant contradicting

his statement on oathe In 2222331;1_12h2§92.62



- 150 =

a man denied paternity of a bastard child and
during the proceedings a letter in his hand-
writing was produced and the court found a
statement contained in that letter corrobora-

tive evidence of the complainant's claim.

Admissions by the accused himself or state-

ments made by him may be corroborative. In the

East African case of Barmey Confait VR, 7 a

man who was charged with rape called at the

police station and volunteered a statement which
was recorded, read over to him and later signed
by him, At the trial the court held that the
statement was sufficient. evidence to prove the
falsity of his evidence. The case of R v Yates &4
warns that the rule that the testimony of a
single witness is not sufficient to sustain an
indictment for perjury is not a mere technical
rule but a rule founded on substantial Justice
and that evidence conformatory of that one witness,
in some slight particulars only is not sufficient
to warrant a conviction. Whether the corrobora-
tive evidence is sufficient always depends on each

particular case and in perjury it must be sufficient

on the issue of the falsity of the statement,
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R v McKenzie 65 requires corroboration

of the perjured fact as a whole and not every
detail or constituent part of it.

66 - states that there is

Heydon
restriction on the application of Perjury mainly
for purposes of protecting witnesses who come
forward to give evidence from oppression or
annoyance by charges or threats of charges of
having given false testimony. More people are
needed to come forward and give evidence and a
threat of perjury would 1limit the number. This
is what Cross ®°  calls 'Oath against
Oath's The law of perjury requires corroboration
as it would be dangerous and even unsatisfactory

to convict the defendant when there is but the oath

of one man.

Many of the decided cases have held that
corroboration for perjury may be found from another
witness, documents, letters or admissions by the
accused. It is therefore possible to interpret the
section requiring corroboration for perjury by the
fact that corroborative evidence may be from any
other material evidence implicating the accused.

However the 11th Report of the Criminal Law Revision,
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in para. 192 interprets S.13 of the Perjury Act
which is similar to the Zambian Penal Code,

S.107 as requiring that a second witness should
give evidence from his own knowledge of the

falsity of the statement in question, at any

rate where the falsity is not proved by the
production of letters or repeated contradiction. 68
The committee's recommendation wam an amendment
of S.13. It recommended under para. 192 that
"the requirement that corroboration by perjury
be found in a second witness, so far as it exists
should be abolished" and in substitution put that
the evidence must be corroborated in 'some material
respect by other evidence{. This seems to be more
appropriate because of the nature of evidence which
the courts have held is capable of being corrobora-
tive in cases of perjury. Again from the decided
cases corroborative evidence has been held to be
evidence which will implicate the accused in a

69

material particular.

Zambia does not have cases decided on this
issue but since its provisions are similar to the

English Act, the proposed amendment may be worth

considering.
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(IV)" PROCURATION:

The offences of procuratien and precuring
defilement of women are created under sectiens
140 and 141 of the Penal Coede, Cap. 146 and the
provisos to those sections state that no person
shall be convicted of any offence under those
sections upon the evidence of one witness only,
unless such witness be corroborated in some material
particular by evidence implicating the accused.

The case of Sichimba v The People ’C defines the word

procure in S,141 (a) of the Penal Code, Cap. 146

as not confined te acting as a pimp or pander to
induce a woman or girl to have connection with
another but includes an attempt to obtain, cause or
bring about a connection with the offender himself.
The corroborative evidence therefore must connect
the accused with trying to induce a girl to have
connection with another man or with the offender

himself,

Cross on Evidence states that procuration

belongs to the class of charges which are easy to

make and difficult to rebut. He states that:-

"Moreover, the chief witness for the
prosecution is usually the girl
procured who cannot be numbered
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among the mest reliable accusers,
so the requirement of corroboration
in this instance may be thought to
be justified on the score of public
policy®. 71

Cross's view is supported by the case of

Kelly v TU.Se 72 where the United States court

ef Appeal, District of Columbia circuit consi-
dered an invitation to sodomy testified to by
only a single witness and considering this

allegation the court stated that:-

"phere is virtually no protection, except
one's reputation and appearance of credi-
bility, against an uncorroborated charge
of this sort. At the same time, the
results of the accusation itself are
devastating to the accused. It follows
that threatened accusations of this
offence is the easiest of blackmail
methods. The testimony of a single wit-
ness to a verbal invitation to sodomy
should be received and considered with
great caution'.

On a charge for procuration the requirement
is for corroboration in a material particular
by evidence that implicates the accused. This
is a general characteristic of several provisions
as well as the common law rules of practice on

the subject. In the case of R v Coldstin (s the

appellant was convicted of attempted procuration
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and sentenced to two years imprisomment with hard
labour. On the conviction for the offence, there
was no corroboration whatsoever of the evidence

of the prosecutrix., There was a charge of rape made
against him by the prosecutrix 6f which there was
corroboration of several of the allegations made by
the prosecutrix but the evidence was not sufficient
To afford material corroboration in support of the
charge that the appellant tried to make her a Pros-
titutes It was held that in order that a man may be
protected from a charge of this character being made
against him by a womsn without corroboration of some
material particular implicating the accused and that
since the evidence rested on the girl's evidence
alone, there was no corroboration provided. It was
further observed that statutory corroboration under
the Act must be of the offence charged and is not
afforded by evidence of another crime committed by
the defehdant. In the case of R v Cohen 75 the
appellant was found guilty of procuring a girl to
become a common prostitute after the prosecutrix's
evidence was found to have been corroborated by
three witnesses. Cases of procuration are not very

common in Zambia,
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(v) SEDITION:

At common law sedition is a misdemeanour and
there is no corroboration requiréd before a person
can be convicted of the effence. In Zambia
Section 59 of the Penal Cede, Cap 146 provides
that no person shall be convicted of an offence
of sedition on the uncorroborated testimony of one
witness (sedition is an offence under S.57 of the

Penal Code). In the case of Chitambala and Ors v Ry’

the four accused were charges with contravention

of the Penal Code S.53 D(1)(a) ef Northern Rhodesia,
with conspiracy to publish a document with a
seditious intention. The case was dismissed for

lack of corroborative evidence. Corroboration must
always be in a material particular and in this case
it could be another witness or any other document or
statement which may implicate the accused with the
commission of the offence. In cases of this nature
if the words are written, the offence of publication
of seditious libel will be established if the written
document is produced and is proved to be in the hand-

writing of or to have been published by the accused.
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(VI) AFFILIATION:

In Zambia affiliation proceedings are brcught
before the subordinate court of the first class pur-
suant to S.20 (f) to (i) of the Subordinate Courts
Act, Cap. 45. The law applicable is the
Bastardy Laws Amendment Act, 1872 of the United
Kingdom. Under S.4 of that Act, it is provided
that after the birth of a bastard child, the court
will hear the evidence of the woman and also hear
the evidence tendered by the alleged : father and
if the evidence of the mother is corroborated in
some material particular by other evidence to the
satisfaction of the ceurt, the court may adjudge
the man to be the putative father of the bastard
childe Section 4 therefore requires the evidence
of the mother as to the paternity to be corroborated
in some material particular by independent testimony
which may be direct or circumstantial,confirming
that part of the evidence which implicates the

defendant,.

A number of cases have laid down the type of
evidence which is capable of being corroborative.

In the case of Reffel v Morton 7 it was held that
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the corroborative evidence within S.4 of the
Act must be evidence having some relation to
the conduct of the putative father or at least
have some relation to the probaﬂility of the
person summoned, being the father. Some of
the cases where the alleged person has been
held to be the putative father are where he
pays maintenance money for the bastard child
er where he writes a letter or has close asso-
ciation with the mother. In the case of Hodges

v. Bennett 78 the payment of money for the

maintenance of the child was held to be corro-

79

berative evidence of paternity. In Cole v Manning

statements of the mother as to the paternity of
the child were held to have been sufficiently
cerroborated by the evidence of acts of familia-
rity between her and the defendant although those
acts had taken place at a time before the child

could have been born. In Johnson v Pritchard 80

evidence of close association of the putative

father with the complainant on terms of close
affection and there being no evidence that she

was associating with other men was held to be corro-

boration of the complainant's evidence in a material
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81

particular, Moore v Hewitt states that a period

of exclusive association can be corroboration, If
the complainant produced a letter which corroborated
her story in a material particular and she proved
that it was in the handwriting of the putative
father, it might be admitted as corroboration. On

this Jeffery v Johnson stated as follows:

"The evidence of the mother can be

divided into two partse. First the

part in which she proves orally that

the man was the father., Secondly, the

part in which she proves the handwrltlng

of the letter. It is the first part, her
evidence as to paternity which needs coTTOo-
boration. The corroboration is afforded by
the contents of the letter, -She does not
prove the contents of the letter. She only
proves the handwriting to be of that man.
Once the handwriting is proved, the contents
prove themselves, rather in the nature of
evidence like an exhibit which once it is
properly identified provea itself".82

Admission of paternity would amount to corro-

boration, 83 but mere opportunity was held not to

amount to corroboration of the evidence of the mother.

Iies told by the putative father in court may amount

to corroboration. In the case of Corfield v Hodgson

the respondent preferred a complaint alleging that
the appellant was the putative father of her bastard
childe In examination in chief the appellant denied

the allegation that he had ever taken her home from a

dance but in cross-examingtion he admitted that

84

85
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he had done so on two occasions, adding after
a pause, that on each occasion they had been
accompanied by his sister. The court did not
believe his sister had been with him and found
that he was the father of the appellant's child,
being of the opinion that the respondent's
evidence was corroborated in a material particular
by the zppellant's denials. It added that a lie on
those circumstances would be capable of amounting
to corroboration. The same view was held in the

case of . "Pitman v Byrne 86 a South Australian

case when it was held that if a party to litiga-
tion is shown to have attempted to subvert the
course of justice, this is a fact which may be used
as circumstantial evidence tending to a conclusion

adverse to his case.

‘ gince the Zambian courts apply the Bastardy
T,aws Amendment Act, 1872, the English cases inter-
preting this Act apply to 7zambia and corrobora-
tion has to be looked for in the manner explained
by the cases above. The cases are tried "in subor-
dinate courts and have therefore limited publication

as subordinate court cases are not reported in the



- 161 -

reports. It can be noted that paternity suits are
not very many in Africa and particularly in Zambiae
This may be due to ignorance of the law on the
part of the women or it may be the fear to take

a  father of one's child to court.
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CHEN COSRCDCILIRTCN IS RELULED

2 RULZS OF Do/ CTICE

(1) Aiccomplice

Who is an accomnlice

There is no specific definition given as %o

. . . 1T .
who an accomplice is but Archbold citing the holding

in the case of Davies v Director of Fublic Prosecu—~

4

tion = gives the following persons, if called as

witnesses for the prosecution as falling within the

caterory of accomplices:

(1) persons who are participes criminis in
respect of the sCTual orimc cherged,
whether as 3T1n01pals or QCCGuSO¢lCS
before or after the fact (in felonies)
or persons commlttln? procuring or
aiding end cbetting (1n the case of
misdeneanors).

(i1) Receivers are accomplices of
from whom they recelve goods
of the latter for steallnu.

he thieves

t
in a trial

(iii) Where a verson is charged with a specific
offence on a particular O“CDSlOD, and
evidence i admissible and has been
admitted of hovin~ committed crimes of
the identiccl type on other occasions as
proving Vy:uem end intent and negaotiving
accident, the parties to gcuch other
similer offences are accomplices.
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A person is scid To be sn accorplice if he
actually participated in the commission of the
crime for which the accused against whom he is
called to give evicence is charged. Participation
is determined by the witnece confessing to the

crime by pleading guilsy or by belng co

it. Baron, D.C.0. Term
as a true accomplice an

znd Crs, v The People he

"WJe are dealin~ i

termed a true acc

we use as a short
wvhere the cuspect

full particinents
of an offence,
as accessories,

sl

-~

[t

nvicted of

cd this type of witness

d in the case of I
steted as follows:

th what may be
onplice case, which
hond ter r!iorzac
witnesses were °1+h0“
in the perpetration
were deeply invelved
distinguished Irou

o
i

the doctor =nd natient situstion in
abortion cases, or the payer and receliver
of bribves in corrupntion cases, or the
cases of witnesses who for one rcason or
another m,J hove @ purpose of Thelr owm
to serve"
In the zbove case the two witnesses cnlled by the
state were self-coniecsced ccecessories before and
after the commission of the offence.
It wes held in the case of Dgvics that for

a person to be trected

have participated in ©
case of a felony or hec
aboves

> wust be in the

as cn accompnlice he must

ic cctuel crime cherged in the

cetecory as given

The appellant attacked four other youths includir
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3. During the abtteoch a 1mife was used ond sub-

secuently B died of oundc. The appellent and

sive others were indicted IZor murder of B. Lowson
one of the youths who ~ttocked was cazlled as 2
witness at the trizl of The appellsnt 28 a Drose-
cution witnesse. In his suming - UD, the trial
judge did not warn rhe jury thet Lawson's evidence
was or should be trested 28, the evidence of on

acoomplices mhe court of oppeal agre ecd with the

]

trizl judge's decicio thet Lawson was not 2 narti-
cipent in the case of rurder since he dicd not kmow
that =ny of his compunions had a mife, ond could

therefore not be axn accomplice in crime which

¢V

consisted of its felonious use. The court found
that it was therelore nos necessary to warn +the Jwry

since Lawson was Not an &ec complice. This witness

* "

could be put in the cztegory of witness with interest

t0 serve.

The holdinz in Dovies restricted the warnii ing
k

to only those persons who actually D¢ crticipebed in

the commiscion of the crime with which the accused

ag&inst whom evidence was to be given wes chargede

This decision would be tensble if it was only rectric-

ted to defining who on cccomplice is, Hut when it
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stretches to when a corroboration warning could

be given then it becormes difficult to concede.

The purposes of ziving a corroboration worning

have elready been discucsed in Chapter Two & but

one of them has been given as to exclude the

dengers of false implication or the denger for

the witness to try “o exculpate himself. Looking

at the Davies's case if Iawson was present at the

scene of the crime and was in fact involved in

attacking B there was more possibility for him to

try to falsely implicate the appellant so as to

lessen the suspicion which would be placed against

him. Tawson would have strong motives to try to

exculpate himself beccuse he was a party to 2 common

purpose to go and carry oul the attack which resulted
the murder of D. There were strong reasons why

he would do whatever »nosszible to try ond clear him-

self either by sussesting his innocence or minor

participation in the crire. His evidence could be

motivated by self interest.

The Davies's case wes criticised as being too

strictive and too technical.Granville illisms in

his comment "Corroboration of acconplice"

observed:
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to death. It was alleged that he and four

other men had robbed a house and stole property

and had in the process used violence against

the servant of the occupier. A firearm was
discevered during the course of investigation

but on appeal the défence argued that a death
penalty should not have been imposed because there
was no evidence that the appellant knew that one

of his companions was carrying a fire-arm. It

was held on appeal that where an aggravated robbery
is committed by a number of persons, one of whom

is proved to have carried a firearm, that ome must
be sentenced to death and the others must alsc be
sentenced to death unless they can prove that they
were not aware that anmy of the other persons involved
in committing the offence was so armed or that they
dissociated themselves from the offence immediately
on becoming so aware. The court further held that
before this position arises, all the people involved
must of course be guilty of aggravated robbery; The
onus in this case lies on the appellant to satisfy
the court that he was not aware that a firearm was
carried or that he dissociated himself from

the offence immediately on becoming SO aware.
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I would say that the courts should examine

the circumstances through which the infor-
mation was obtained to determine whether

that witness would be treated as an accomplice

or note.

(v) WITNESS FOR DEFLNCE

It has been held in some cases that
the accomplice witness rule does not apoly to
witnesses called by the defence. The defence
does not bear the onus of proof, all it does
is to raise the issue. In the Australisn case

of Philemon Mdhluli and Others v R 27 it was

held that the accomplice rule does no apply
to witnesses called by the defence. The Same
view was held in the cases of R v Barnes and

. 28 ]
R v Richards “~ vhere +the evidence adduced was

that of a woman prisoner znd it was held that
there w s no necessity for a warning since it
was not evidence called by the prosecution to
act upon, and therefore the issue of accomplice

evidence did not arise.

The case of R v Prater 29 did not follow

the principle and reasoning in the above cases.
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In Prater's case the appellant was convicted

on the evidence given by a co-accused who was
considered to be an accomplice and another
accomplices The court found that whether a
witness is called by the defence or by the
prosecution, he may be a witness with a purpose
of his own to serve and therefore the court
should give the warning of the danger of acting
on that witness's evidence without corrobora-
tion.

The fact that a witness poses a problem
or a danger does not depend on who calls him
but would depend on the type of witness, his
role in regard to the crime committed and nature
of the evidence he gives. It is because the
court wants to rule out any dancers for instance
of false implication or a motive to exculpate
himself or any other dangers would it look for
corroboration or warns itself. So long as a
witness appears to the court to pose any danger
then it has to be cautious when dealing with that
evidence, It would therefore be logical that
whether the evidence comes from the witnesses for
the prosecution or the defence, the court ought

to be cautious and rule out any dangers in order
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to arrive at a proper conclusion. Although a
witness may not fall into the category of
accomplice per se he fall@into the category

of what is termed as a witness with an interest
of his own to serve and as will be discussed
later these two categories should be treated

in the same way. If 21l the court is interested
in is to arrive at & fair trial, then it should
evaluate all the evidence irrespective of where
it comes from and rule out all the dangers that
may be poseds The Zombisn position although it
has not been spelt out would no doubt follow
the reasoning or the principle as spelt out in

the cases of Musupi v The People 20 and Chimbo

and Others v The People 2 that in every case the

denger of false implication must be exluded before
a conviction can be held to be safe. If the
witness is called by the defence but poses such
danger, there is no doubt that the courts would
exclude that danser by warning itself or looking

for corroboration before acting on such evidence.

(vi) WITNZSS WITH INTEREST TO SERVE

The term witness who may have en interest

of his own to serve has been used by the Zeambian
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courts in more cases than.is used in the case of
English courts. The courts have added by

Judicial practice a necw category of witnesses

who require corroboration. A Qitness who may

have an interest of his own to serve has been

held to be a witness who for certain reasons nay
have a motive to give false evidence or to falsely
implicate the accused. The instances when a wit-
ness has been held to have an interest of his

own to serve can only be understood by looking

at various cases,

In the case of Tembo (C) v The People 32
the appellant was convicted of theft of a motor
vehicles The conviction was founded entirely
on the evidence of a prosecution witness in whose
possession the stolen vehicle was founds The
court found that the witness was an accomplice or
a person with a possible interest to exculpate
himself and therefore needed corroboration. The

position was the same in the cases of Wamundila

4.
aThe People 53 ond Choka v The People 5 \here

the prosecution witnesses were found in possession
of the stolen property. In the case of lMwambona

¥ _The DEQDJQ'BB P.Y7.2 was found in possession of
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a stelen exen. He was held to be a witness with
an interest of his owm to serve and o was his

herdsman P.W.3z In the case of Nchepeshi v The
36

People the appellant was convicted of nmurdery

he and the deceased were both fishermen who lived
about a mile apart on the banks of a river. P.W.S
7 and 8 who were called as prosecution witnesses
told the court that they had been away from their
home for several weeks and when they returned

they saw the appellant in the yard outside their
house; he appeared to be burying something with a
hoe. They said that they asked the appellant what
he was burying, and that he tried to run away; they
stopped him and called some people from the river.
When those people came they took the hoe from the
appellant and started to dig up what was buried;
and they saw that it was a body. They went and
called the Police. During the trial counsel for-
the appellant argued that these were witnesses with

a possible interest of their own to serve. Commen-

ting on this the court held that:

]

.The critical consideration is

not whether a witness does in

fact have an interest or a purpose
of his own to serve, but whether

he is a witness who, because of the
category, into which he falls or
because of the particular circum-
stances of the case, may have a
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motive to give false evidence;

once in the circumstances of

the case it is reasonably possible
that the witness has a motive to
give false evidence the danger of
false implication is present and
must be excluded before a convic=-
tion can be held to be safe; the
witness then falls into the general
category of witnesses whose evidence
it is dangerous to accept without
corroboration or support". 37

In this case the Supreme Court agreed with the
finding of the trial judge that the witnesses
were not witnesses with interests of their

own to serve. The reasons given were that the
dismembered body of the deceased was found in

the yard of P.W.7 and 8's house and the witnesses
would be unlikely to bury the deceased in their
own yard, and also the fact that the appellant
knew that the witnesses were away, it was more
likely that he would have buried the body in their
yard. This shows that before deciding on whether
a witness has or may have an interest of his own
to serve, the court ought to examine the circum-
stances of the whole case, and determine whether
the witness would have a possible motive to give
false evidence. This was laid down in the case

38

of Iikando v The People .
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Although the term witness with an interest
of his own to serve has been used several timecs,
it is not very clear whether the category of such
witnesses has received its own independent classi-
fication under witnesses whose evidence requires
corroboration. This point will be illustrated by

looking at the variocus Zambian Cases.

Firstly the terms 'witness with an interest
of his own to serve' and 'accomplice' have been used
so inter changeably that one does not lmow whether
it is a way of showing the difference or similarity
between the two types of.witnesses. In some cases
it gives the impression that the court has been
unable to decide whether the witness is an accomp-
lice or is one with an interest of his own to serve,

for instance in the case of Tembo (C) v The Peonle the

court's. holding was as follows:

"There was no evidence, apart from

that of James, to show that the car

in question was at all material times

ever in the possession of the appellant.
As already indicated, the person in

whose actual possession the car had been
found was James who was released by the
police purely on the strength of his own
word, namely, that the ownership of the
car vested in the appellant. This, there-
fore, places James in the category of an
accomplice or, at the very least, a person
with a possible interest of his own to
serve', 27
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This case seems to imply that if James
was not an accomplice, then he was a witness
with an interest of his own to serve. This
would mean therefore that the two types of
witnesses are distinguishable. The same phrase-
logy was used in the case of Wamundila v The
People 40 when the court held that where there
is no corroborztion of the evidence of an accomplice
or of a witness with an interest of his own to

serve, it is unsafe to convict on such evidence.

Igs there therefore a distinction between
an accomplice and a witness with an interest of

his own to serve? Musupi v The People ad holds

that although there is a distinction between them,
such distinction is irrelevant so far as the
court's approach to their evidence is concerned;
the question in every case is whether the danger
of relying on the evidence of the suspect witness

has been excluded. So, as far as lMusupi's case

is concerned the difference exists in termilogy
but as far as the approach or treatment of the
evidence given by them is concerned they are the

sames. _Choka v The People 42 holds that a witness



- 193 -

with a possible interest of his own to serve
should be treated as if he were an accomplice
to the extent that his evidence requires corro-

boratione In the Musupi's case the court

expressed its fears that the tendency to use the
expression "witness with an interest (or purpose)

of his own to serve" carries with it the danger of
losing sight of the real issue. It is evident
therefore, that there is no distinction between

the two types of witnesses a8 rar gs the approach to

their evicdence is concerned.

The distinction between the two witnesses

was vividly given in the Musupi case as follows:

"There is of course a distinction
between a witness with a purpose of

his own to serve and an accomplice;

the accomplice certainly msy have such

a purpose, but the converse is not true -
a witness with a purpose of his own To
serve is not necessarily an accomplice.
But this is an irrelevant distinction,
the question in every case is whether

the danger of relying on the evidence

of the suspect witness has been excluded.
And as Iord Hsilsham pointed out, the
categories of suspect witnesses are not
closed; for instence, today, the same
principle must be applied to the approach
to a witness with a possible bias, such
as a relative or an employee'". 43

The distinction therefore does exist, in that an

accomplice may have an interest of his own to serve

but a witness with an interest of his own to serve
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does not necessarily have to be an accomplice or

is not at all times an accomplice., 3But despite

this distinction the approach to their evidence is
the same, that is the need to warn the jury, or

for the court to‘warn itself and the need to look
for corroboration. For practical purposes it is no
lonrer law in Zambia  for the court to warn itself
since the Phiri case. The rule is to look for some-
thing more. A witness with an interest of his own to
serve falls in a category of its own where he is

found not to be an accomplice in the strict sense.

The court in Nchepenshi' case stated that it must be

remembered also that the categories of witnesses whose
evidence it is dangerous to accept without corroboration
or support are specizl categories such as accomplices,
complainants in sexuzl cases, witnesses in identifica-
tion cases, witnesses with possible interegts of their
own to serve and so on. This sort of statement shows
that witnesses with interests of their own to serve are
now recognized as forming their own sevarate category
and should not slways be lumped under the category of

acconnlices.
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The approach ftaken by the Zambian courts
in bringing the category of "witnesses with an
interest of his own to serve" has helped in
meking the law of corroboration more fleible.
The courts do not have to restrict the require-
ment for corroborative evidence to cases of
accomplices but to other cases where because of
the circumstances of the case a witness may be
'suspect'y Suspect is another term which is
used in general terms to all types of witnesses

whose evidence may be taken with caution.

What one would wish to see is a situation
where the courts will cease to debate whether a
certain witness is an accomplice, a witness with
an interest of his own to serve and so on and
look rather for one ground that is whether the
witness has a motive to give false evidence. The
term motive may be better than interest to serve
but then interest to serve is wider and includes
motive. This was also recommended in the Criminal

Law Revision Committeece

The Court may use terms like suspect wit-

ness or witness with a motive_. The clagsification of



- 196 -

accomplices or witnesses with interests of
thelr own to serve malkes the law too technical
and the debate as to what category one belongs
to is a waste of time. The court should only
consider issues like, who is the witness before
the court, that is whether he is g relative

of the accused, a particinant in the crime, a
wife and so on. What would be ris motive in
giving such evidence. Then the court will
proceed to guard against the danger of his
evidences This approach will make it poesible
for the courts to arrive at a proper decision
without any formalities and technicalities.s The
development in the law is welcome, it improves
fact finding. It was observed in the case of

Nefrovec vy The Jueen =nd Gaja after the court

had surveyed the justificstion for a svpecial
rule for accomplice and found the r-tional

insufficient that:

"There is nothing imherent in the
evidence of an accomplice which
automatically renders him untrust-
worthy. To construct a universal
rule singling out accomplices is
to fasten upon this branch of the
law of evidence a blind and enpty
formalism", 45

This type of observation seems to reguire all

witnesses to be trecated the same and then examine
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whether a particular witness may have s mnotive

as already indicated.

s 3 TITITTAGS LTTMTT DT A
(vii) VITN.SE WITH BIAS

4 witness with bias is a type of witness
about whom the court may require to take caution
or warn itself of convicting without corroboration.

In the cese of Sharwana ond Qthers v The People,

P.W.68 a state witness was found to be biased
against 46 (a Zairesn National) and it was found
that this bias stemmed out of the fact that A6

had formed a splinter political party which was
sbusing P.W. 68's political party's neme by indul-
ging in activities inimical to Zambia which consisted
of plotting to overthrow the Zambia Government.
P.W.68 said to the court that he would not be sorry
to see A6 in trouble because of what he had done.
The court found that in light of this bias, it was
desirable for the trizl judge to warn himself and

47

relying on the principle in ljyambona v The Peovle.

The Court held that though a witness with a bias
is not to be regarded as a witness with purvose
of his own to serve, nevertheless his evidence should

be treated with coution and suspicion. The court
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further observed that provided a court is
alive to the bias or possible bias of a witness
and makes due allowance for the same, it may
convict even if such evidence is unsupported,
In the Mwambona cage it was P.W.3 an employee
of P.W.2 who was held to be a witness with bias.
The court found that an employee may in appropriate
cases, be regarded as a witness with a possible
bias, Jjust as one might so regard a close relative,
and in such cases one would approach such evidence
with caution and suspicion. However, the court
held that a conviction without corroboration is
possible.

My comments in regard to a witness with
bias would be the same as those made already. Why
categorize such witnesses? Would a witness with
bias be different from a witness with an interest
of his own to serve? I would think that a witness
with bias may in some instances pose more danger
than any other type of witness because he may as
much as possible try to implicate the accused gither
because he dislikes him so much, just as in the

case of P.W.68 in the Shamwana's case or because he

wants to protect some one. If a witness is a



relative or employee ‘there micht be more reason
for him to give false cvidence because zlthough

he is not connected with the offence his position
in relation to the people connected with the
offence is unique. I think the use of all these
different categories may result into the court
losing sight of the issue, which is mainly as
already discussed, whether the witness may have a
motive to give the evidence, the way he does or
dide I recommend the court to use one terminology

which 1s inclusivece

(viii) INWOCTNT ACCOIDRTICE

In its efforts to expand the mezning of accom-
plice and to be able to deal with different circum=-
stances the courts have come out with what they have
termed 'innocent accomnlice! and 'innocent suspect
witness'se These terms are illustrated in the cases

of Chimbo and Ors. V The People 48 and Shamwena

O
and Ors. v The Peonle.q’ In the Chimbo's case the

appellants were convicted of murder. They were
alleged to have telren the deceased and his wife from

their home, severely beaten them up and left them
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in the bush, naked, tied up and gaggeds The
deceased was rendered unconscious and later
dieds The prosecution witnesses were the deceased's
wife P.W.2 who identified the appellants as the
culprits, and the driver of the truck P.W4 who
transported the appellants, a self confessed
accomplices The only evidence connecting the
pellants with the commission of the offence came
from P.¥W.2 and P.W.4e DJW.4 was found to be a clear
accomplice and the court sought to f£ind corobora-
tion from P.%.2. Counsel for thé defence pointed
out and the court did hold that P..2 was a suspect
witness for the reason that she may have had a
motive to falsely implicate the appellants. It was
argued that P.W.2 and P./.4 should be placed in the
same category to the extent that the aporoach to
their evidence would be similar since the denger to
be guarded agoinst was exactly the same. That would
mean placing P, a true accomplice and 2.7..2 a
suspect witness in the seame category. On appeal the
Supreme Court holding that one suspect witness can
not corroborate another suspect witness (an‘issue

to be discussed later) stated that this could only
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be possible where one is an "innocent suspect
witness". An illustration of this distinction
was given by the court, that an innocent by-
stander whose evidence of identification is not
free from the denger of an honest mistalke would
be an innocent suspect. PF.W.2 was held not to
be an innocent suspect since she might have had
the same dangerous motive of false implication.

The case of Shomwana and Ors. v The Peonle involved

prosecution witnesses who were tricked at the

time of their recruitment that they were to be

farm labourers. They were given arme and trained
and they later learnt that the main purpose of
their recruitment was to carry out a coup to over-
throw the Zanbian Government. When called to
testify against the accused persons, the trial judge
found these witnesses to be 'innocent accomplices!
since they had been tricked. On appeal the Supreme
Court discucsing this issue found that those who
deserted after finding out the motive of their
recruitment were obviously innocent accomplices but
those who remained and received arms must have
become aware of their altered position and were not

innocent accomplices,
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As illustrated by the Chimb Shaomure
cases, & witness could be an innocent suspect or
innocent accomplice =nd the courts can decide on
that, affer examining the circumssnces surrou-
nding the cese but mainly by deciding on the
princinle that he does not pose the deo ser of

falsely imnlicating cthers.

(b) DUTY 70 DECIDE ON STATUS OF VITNESS

As hos been explored, the list of witnesses
who either fall under the categbry of accomnlices
or not is inexhaustible. The Lambicn Courts
have as nuch as possible tried to keep the rule
of deciding the status of a witness and then
proceeded to determine how to deal with cuch wit-
nesses. It was held in the case of Chirbo and

Crs. v The Teonle o0 that it is the duty of the

trial judge if the circumstances so dictate o
meke & finding regarding the status of any vparti-
cular witnesc. It has been held that, the

Chimbo's coge did not state that the status of

every witness must be pronounced by the court but

the nced would only srise when the circumsteonces
. . . 51
are such as to put the court on its incuiry.
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The case of Nchepeshi v The People lays out the

proper principle as follows:

"(1i) A court cannot be called upon
to address its mind tec the cuestion
whether or not a witness falls
into the category of witnesses whose

evidence it is dangerous to accept

without corroboration or supnort

(i1i)

(4ii)

USSR UIEIT AT SRR SHhisng My,

to be left to a jury', which raises
that iscue. The mere assertion by
the accused that it was the witness
and not the accused who was the
culprit is not sufficient without
more to raise the issuce.

Once the issue is properly raised,
it is incumbent upon the court to
consider it and rule uvon it, the
court should mske a positive finding
whether or not the witness is one
whose evidence it is dangerous to
accept without corroboration or
supporte.

The mere rising of the issue does not
render the case a corroboration case
as distinet from a straight forwa.rd
issue of credibility, even though

the issue has been raised, it is still
perfectly proper for the court, havins
considered all the evidence and
circumstances of the case, to conclude
that the witness is not one who falls
into the category of witnesses whose
evidence it is dengerous to accept
without corroboration or support". 52

The court therefore has to meske a specific finding

as to the status of the witness either on its own

accord or when the issue has been raised by another

person. It may sometimes be that the witness would

have confessed to the commission of the offence or

to participation in the commission of the offence,
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and in this recpect the status of the witness
will be determined at the beginning of the trial.
In other instances the prosecution may assist

the court in determining the statﬁs of the witness
by providing the relevant information. It was
held in the case of R v Booth a Iew Zealand case
that:

"In order for the Jury to assess the
degree of danger involved in evaluating
his uncorroborated testimony, it is
necessary for the crown, to disclose
whether the witness has for instance

been offered or granted a pardon, whether
it is not intended to proceed against him
or whether in fact he has been charged
with an offence arising out of or relcted
to the matter with which the accused is
charged. Such evidence in my opinion goes
to the witness's status as accomplice,
and that is a relevant matter for the
Jury to consider. It is particularly
relevant in regard to the extent to which
the evidence of that accomplice can be
called upon to found a conviction of the
accused". 53

In the cases of Chipango and lMuyongwa o4 the prosecu~

tion witnesses were given the indemnities by the
D.P.P.; however, the Judges in both cases failed or
declined to treat these witnesses as accomplices.
This course was greatly criticized on appeal and the
Supreme Court stated that once the prosecution puts

forward a witness as one who may have an interest

to exculpate himself, the court cannot decline to
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treat him as such without some very poesitive
reasons. It is therefore incumbent on the court
to teke into account thé recommendation of the
prosecution regarding certain witnesses. In the

case of Shamwana znd Ors. v The People one of

the witnesses F.W.5 was given an indemnity from
prosecution and then presented as a prosecution
witnesse. The court in addition to accepting the
principles already stated on this matter, stated
that the nature of inducement given to the witness
nucst =lso be disclosed to ensble the court to decide
how powerful it has been and whether it can have

an effect on the nature of the evidence given.

Although the court may in some instances have
to rely greatly on the assistance given by the
prosecution when providing the relevant information
to enable it to determine the stotus of the witness,
it may be noted however that in most cases it is the
defence which may raise the issue regarding the
stztus of the witness and the court should then rule

on the issue when it is raisede.

The court when deciding on the status of a
witness with an interest of his own to serve must

malre o snecific finding that his testimony should

~
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be regarded with the same caution as that of zn
accomplice. This wag decided in the case of

Mwambona v The People. 55 This tzkes us back to

the comments already made about the aporoach
Zambian courts have talien towards the evidence
cgiven by an accomplice ond a witness with an
interest of his own to serve. The two T pee of
witnesses have been treated as inseparable, and
when ever the courts malle a ruling or decision
affecting an accomnlice, it takes the opportunity
to mention that it should be extended to a witness
with an interest of his own to serve. In this
respect however I would hove preferred a position
where if the court malkes 2 specific finding that
the witness is one with en interest of his own to
serve it should then warn itself of the requircment
for corroborztion and not that his evidence be treated

as that of an accomplice.

From the above, my own observation is that
a precise definition of who an accomplice is
should be given since this still seems not to De

conclusives.



(¢) THD DUTY 7C LI OF THE DINGTRE CF
CONVICTING O URGCETOBORATE
EVIDRICT  OF AGCCILUTICE

(1) Is Rule percmptory oOr discretionary?

After the judge has determined on the status

witness is an acconnlice or a witness whosoe evidence
requires corroboration, he nroceeds to worn the

jury (if it is in En-lend) or himself of the dangers
of convicting on the evidence of such witnescs with-
out corroboration. The corroboration warning in
Zemhia is derived from the JstorlcUL developments
in Inrlend regording this rule. The DO ition was

well reviewed by 3aron, D.C.J. in the case of Phiri

(8) and Crs. v The People.56 Outlining the pre-

19656 law in England, he stated that prior to that
date the corroboration warning was strictly a rule

of practice. He cited the case of R v Stubbs which

stipulated as follows:

nTt is not a rule of law that an
accomplice must e confirmed in order

+to render a conviction valid; ;n& it

is the duty of the Judge to tell the

jury that they moy, if they please, ac’h

on the unconfirmed astlmony of on
accomplice. It is a rule o prthlce,

and that only, and it 1s usua 21 in ﬁ““Cu*ce
for the Jjudge to advigse the Jjury not to
convict on the tectimony of an ccomﬁlnue
alone, and auglﬁs cenerally att end to vhe
direction of the judge, and recquire confir=-
metion"e 57

s
d

7
g)
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Baron, D.C.J. observed tha the rule resulted in
harsh results, psrticularly where the jury was
not properly directed and by the nineteenth cenvury

\

judges were seeking to prevent "regrettable rcsults

3
D

by their directions to the Juries and they were

T
4

tellins them that:

"glthough it was legally compebent
for them to act on the unconfj rmed
testimony of an accomplice, it was
dangerous to do SO, end that they
should not convict unless the accom-
plice was confirmed”s 58

The case of 2 V Boskerville extended what

was normally a rule of »ractice to thot of a rule

of law by setting ouv a principle which was later

)

to be a guldeline ©o whe »rinciple of accomnlice

warning. The case st-ted as follows:

wThere is no doubt thet the uncorroborated
evidence of a2n cccomplice is admisst i
law. But it hos long been 2 rule of
practice at common 12w for the judge to warn
the jury of the d-nger of convicting a
prisoner on the uncorroborated testimony of
an accomplice O accomplices and, in the
discretion of the judse to sdvice them not
to convict upon such evidence, but the Judge
should point out to the jury that 1t is
within their legal province to convict upon

such unconfirmed evidences.

This rule of practice has become 59
virtually equivalent to a rule of law'.
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The principle in Raslrerville case was followed

in the cases of lMachobane ¥ The People 60 and

. - - 0ol . ]
Davies Vv Delete The holding became an autho=-

ritative pronouncement on the rule of law in
relation to giving of the warninge. Ap»roving

the orinciple in Baskerville, the court held

that in a crimimal trial, where & person who is
an accomplice gives evidence on behalf of the
prosecution the judge must warn the jury that
although they misht convict on such evidence,

it is dangerous to do S0 unless it is corrobo-
rated, and that althoush-this was 2 rule of prac-—

tige it now had the force of a rule of lawe. The

commentin~ on the holding in

Davies stated:

tPhere has been o NoOre importent diffe-
rence, which was rinally settled in Davies
between what ITord oimonds called the
tdiscretionary' end the peremptory schools
of thought; the one regarded an accomplice
warning as being ithin the judge's discre-
tion to omiwve o TO ithhold, while the
other; after 1607 and particularly after
Baskerville, congidered that what had been
no more then a practice manifested *c
increasing tendoncy TO aSSule the hard
1ineaments of a rule of Taw' olthoush in
some decisicns evell after bBaskerville the
'discretionsry! vicy ~ti1l found opresSslol,
avies settled the difference in favour of
the perexrptory school, specifically
aporoving Bagkerville on this point"s ©F
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The principle =28 stnted 2bove is what cpplies in
sembia today. This law is derived from the

Lavies's holding vhich stated as follows:

"In a criminal trial, where a person who
was an accomplice gpave evidence on behnlf
of the prosecution, it was the duty of
the judge to warn the jury thet, althoush
they might convict on his evidence, it was
dangerous to do so unless it was corrobo-
rated, this rule =lthough a rule of wnractice
now had the force of a rule of law ond here
the judge fciled to warn the jury in
accordance with it, the conviciion would
be quashed, even if, in fact there was

ample corroboraotion of the evidence of
the accomplice, unless the appellate court
could =pply the nroviso to 3.4(1) of the
Criminal Appeal .ct, 1907".6B

e

This has been the suiding princinle both in

-

Znrland and in Zarbic. It had been followed in

6l
r7 P L Lt . .« -
several Zamblan coscse and  1n Inglond it is

wihat has been termed in the case of D.P.P. v

Kilbourne the customory warning to the jury about

corroboration. t 18 therefor

®

perenpitory or
customary for the Jjudge to warn himself and is
now a recognized princinle and has the ferce of

a rule of lawe.

(ii) How to “orn

The issue has been, how does the judge warn

himself of these doncsers or what directions does
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he mive to the Jjury. Under En~lish law the

pozition is stated in Vhe case of RV S2vory 65

that the direction which must be given in such
a case is a clear and plcin direction on the
desirability of corroborstion. In The cose of

s 66 1 s
2 Price the court held that the warning was
not sufficiently precise, in that it failed to
refer to the dmnmer of convicting on the evidence
of an accomplice and to make it clear that the
jury should not act on the patient's uncorroborated
evidence unless convinced thet she was shealing
the truth. The last aspect regarding the truth of

the statement was criticized in Phiril!s cese as

will be reviewed later. What emerges from these
cases is that under Innlish lew the courts need
only warn the jury of the dangers of convicting on
the uncorroborated evidence of an accomplice and

. , S 6
as stated in the case of R_v O'Reilly 7 the rule

that the jury must be warned does not mean that
there has to be some legalistic rituel to be auto-
matifally recited by the judge or that some parti-
cular form of words or incantation must be used,
and if not, the summing - Up is faulty end the

conviction must be guashed. The case further held



that even failure to use the word corroboration

is8 not fatal.

The ..embian position is different from
that related above. The case of Fhiri (¥) states
that when the Judge warns himself of the daongers
of convicting on the uncorroborated evidence
of an accomplice, the dongers he is guarding
against must be spelt out and these must be
tailor-made to suit the circumstances of the

particular case. Baron D.C.d. defendins the

stand taken by the Zombien Courts stated as follow

"jhile therefore there are certsin
principles common to 21l corroboration
cases, each cobegory of case has 1ts

own 1nberonu dengers, and differcnt
cases within ecch category may depen—
ding on their focts, give rise to
different genale Tf is theref ore of
little assicd o a Jury to be told
that it is donerous to convict on the
uncorroborcted evidence of an accomplice
or a prosecutrix as the case may De,
unless the dansers and the ressons for
the warning sre cxplaineds. How ovhcr-
wise can “no Jury decide whether the
dangers have been excluded? O: cCourse,
as Lord Heilshor seid in Filbourne (5)
referrinz with =pproval to the opinione
expressed in D.Z.T. v Hester (IT) it is
wrong for a Judpe to confuse the jury with
a general if leorned disquisition on the
law. His surming up should be teilor
made to suit the circumstances of the
particular cnce®. €8

v

e
N
e




The Jjudge explained in that ccse therefore
that although there is no magic Tormula to
be vced, the judge should explain the
in the particulsr czse and give also the circum=—
stences in wvhich the Jury can convict desnite
the absence oF corroboratione. The judre stated
that the rezson for taliding each cose differently
is beczuse the possible motives of the accomnlice
may be various, end mzy vary from case to case
and thet is why the direction to the Jjury shonuld

be tsilor-made to suit the circumsvtences of the
case. Another resson is for the Jjudge to rule out
the possibility of a fabricated storye. The Judge

must be satisfied thet the circurstances are such

as to exclude that denrer. In the Phiri (E)'s case

the Director of Public Prosecutions wanting to
follow the Fnelish pogsition arsued thet an exnerienced
judge must be assumed to know what the dengers are
and to have Becded Irom, and that it is not neces-
gary for him to spell them out or to explein in his
judgment what circumstonces have satisfied him that
they have been excludeds On this, Baron D.C.d.
commented:

"These szre untenable prononitions.

Even exnericnced judges can mek

mistalkes; unless the judge's reaso-

ning is cisclosed it is impossible
for an appellate court to Iknow whether



the decision was inflmenced by

a misdirection of law or facte

The judge's direction to a Jury

is before the appellate coury o==—==

A magistrate or even a judge mey
be mistalen as to what precisely
are the dengers of convicting with-
out corroboration in a nerticuvlar
caseq bcfore him; oOr he may be
mistalen in concluding that the
circumstances which are admittedly
present cen safely be regerded as
excludin~ the dangers. But unless
the court's mind is revealed, 1O
one caon say whether it proceeded from
erToneous premises or on false losice
Tt is escentisl that the Jjudgnment
stete, just as a judge would state
to a jury, the particular dangers
inherent in the circumstences of the
particular case; and the judgment
sthia@hﬁnwmmemetM3drmm—
stances which satisfy the court that
the particular dengers have been excluded,
and why - Jjust as the judge's direction
to a jury would explain what circumstances
are capable of SO satisfying theme Of
course, a Jjury does not sive reasons for
being SO sotisfied, but a2 judee
sitting alone must".69

The quotation above cives a brief summary of

the Zambisn position as regards the corroboration

1
tte

warning. This position was again applied in the

1

recent case of Shamwana and Orse v The ?eowlg,76

and describing the Znzlish DOSI.

(]

ot

ion as a liberel

sttitude  emphasised the need for the judge to
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reveal his mind on the matter by settinz out the

reasons for his conclusion,

The need to exclude the dangers has been

distinguished from the nced to cive a corrohora-

e

tion warning. It wes stated agein in the cogse of

(4% R

~hiri (E) and Ors thet:

"There is a distinction, between the
rule of practice, which now has the
force of a rule of law, that a warning
must be siven of the dangers of convig=—
ting on uncorroborated accomplice
evidence, and the law as to the circum—
Stances in vhich a proper warning hoving

in fact been ~iven, the danpgers may safcly

HIRAR
$ o e ALY

be regarded as havin: been excluded. The

rules concerning conviction in the =bsence

of corroboration are rules of lay es P

develoned by the decisions of the court'.’

The position talen by the Zambisn Courts
requires the judme to reoveal the dengers involved
and whether these densgers have been oxcluded. It
has been seen that in meny cases for instonce
Magistrates remind themselves of the nccessity for
the prosecution to »rove the case beyond reasonsble
doubt but when they come to anzlyse the evidence
they make mistakes 25 to who bears this burden.

In turn therefore, as regards the nced to identify

the denvers involved aond ensuring t-at they have

»)
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been excluded, the judge might focus on
aspects which arc not really in iscue. The
appellate court oh ulc therefore be able To
analyse the case and sce whethér the court

arrived at a logical and proper conclusione.

TIn the case oI ﬁweemba and 4inore. V The

2 .
People 7 the appnellents were convicted of

e A e T

repee The Magistrate conmenced his Jjudgment

by warning himself o the danger of convicting

g

on the uncorroborated evidence of the complainant,
but did not in fact address himself to the cuestlon
of corroboration. Ile did not say whether he

found corroboration, ond if so, what evidence he
regarded as such, OF ~hether he found there

was no corroboration but that it was cafc to
convict without it. Uhen the case went on

appeal it was held “het it is idle Zor 2 Magis=-
trate religiously to recite the formula concer-

ning the dangers of convicting on uncorroborated

evidence and then procecd to ignore ite

(iii) Tailure to wern and Application
of the pProviso

Since the nced for the judge to warn himself

of the dangers of convicting on uncorroborated
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1

evidence of an accomplice has been held o be
peremptory, certain consecuences will follow
where the judge fails to warn himselsy Tt

has been helcd both by In~lish and Zembian Courts

-

that where a judge foils to warn himself or the

=

e

Jury a conviction should be quached even if in

fact there be ample corroboration of the evidence
of the accomplice, unless the appellate court

73

can apply the proviso.

The Zambian position, regarding the applica-
tion of the proviso has been similer to +the
inglish positions In Zngland the proviso is
stipulated under S.4(1) of the Criminal Appeal
4cety 1907. The Zombia Supreme Court Act, oe 41
of 1973 repealed and renlaced The Court of ippeal
for Zambia ALct, Cepe. 52+ The present iLct, stipu-
lates as follows: -

"Se15(1): On an appeal against conviction

the court shall ollow the appeal if it is

of the opinion that the Judgment ol the

Court before which the appellant was con-

victed or of the Hich Court in exercise

of its appellate Jurisdiction should be

set agide -

(a) On the ground that in all the

circunstences of the case it is
unsafe or uncatisfactory; or
\ —— S —
(b)

(e)  ==mmmmm—m - -
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Provided that the court may, notuith-

5 is of the opinion that
the point reised in the appeal nirht be
decided in favour of the appellant,
dismiss the appeal if it considers that
no miscarria§c of justice has actually
occurred". 7/

This section replaced ond repealed S.14(1) of
the former ict and for our present purposes

the importunt smendment was the deletion of

the former test "It is unreasonable or connot
be supported having regerd to the evidence"

and the substitubion of the new test "in all

the circumstonces of the cese it is unsafe or
unsatisfactory'. 1 Shéll now proceced to examine

how the proviso has been applied in Zambian casScSe

As it has al-eady been mentioned the PIrOvViso
would be zpplied where the judge failed to warn
himself of the dangers of convicting on uncrrobo-
rated evidence of an accomplice. 75 In the case

of Butembo v The Peonle 76 the appellent was

convicted of rapee The lMagistrate failed to warn
himself of the desirability of corr voration of
the complainant's evidence that she dicd not con-

sent. It was argucd on behalf of the apnellant

6]

relying on R v Trigg 77 that the magistrete's

SUVEUUS
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failure to warn himself of the desirability of
corroboration should lead to an acouittals. The
court held that in a proper case, notwithstnnding
that no warning a5 to corroboration was ~iven
when it should have been given, a conviction

may be uphelds The cace laid out the test

that:

"Does there cirict in this case cocrrobo-

ration of such manifest cogency that the
conclusion 13 not to be resisted that

the Jjury pro: brly directed VOULL cerboinly
have arrived at the same conclusion". 78

The holding in Butembo was based on the holding

o ot . o

in the English case of R v Lewis. & In that
case the appellant was convicted on the evidence
£ accomplices who had nleaded cuilty to stealing
of goods and were bound overe. The appellant was
the receiver of stolen cocds. In his summing up
to the jury, the Chairmen omitted to warn Them
that it would be unsofe to convict the apnellont
on the evidence of accomnlices without corrobora-
tion. The court held that althoush the rule as
to civing that direction is of universll apnlica-
tion, it by no meanc follows that failure to give
such direction is fatzl to the conviction. The
case then proceeded to lzy out the »rincinle that

where the presiding judsge at the trial omitted



to give any direction to the jury as to the
denger of conviecting the accused percon on the
uncorroborated evidence of accomnlices, The
conviction may be allowed to sfand if, but only
if, there exists corroborative evidence of such
a convincing, cosent and irresistible cheracter
that the jury, if they, had received the proper
direction must hove eome to the same conclusion.
Again in the case of 2 v lioore 80 the courts
reitersted thet where there is substential corro-
borat on, the court could not interfcre with
the verdict of a jury because of failure by the
court to give a warning‘to the jury. In &l v

~ 81 . .
savory it was held that where there was

sufficient =nd satisfoctory corroboration, the
court will not interfere as a rule with the con-
viction, in spite of the fact that the pregiding
judge failed to mention the cuection of corro-
horation. But where there is in fact no corro-
boration =nd no refercnce has been made in the
summing - up to the desirability of cueh evidence

-
¥

then the court, will cucsh the convictions. The

inslish case of I v LLCO “ however held that

cases in which no warning as to corrohorntion

is civen where it chould have been ~iven should

)
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the witness is telling the truth.
Clearly the proviso should be
apnlied in such a case, since

the court has made specific findinss
of fact on the basis of which it
must have convicted if it had not o)

misdirected itself as to the law'.

Again in the case of Shomwana and Ors. v The

Eggglg_SE the tris=l judse warned himself about
the danger of acting on the uncorroborated
evidence of PWS, P 33=37 but was silent as to
PY 68 and A7 which the court held was a mis-—
direction. On the application of the »roviso
the court held that the test is whether even if
the watter comnlained of had occurred, the trial
court would on the faocts of the case, certainly
have arrived at the srme conclusion. It further
noted that the nroviso cxists for purnoses of
promoting the interssts of justice and the cases
in which it has been apnlied in this country are
legion. However, the case emphasised that
whether the proviso should be applied in any case,
depends on the facts of that case and nlso on
ecch individual apoellent where there are two

or more appellants.

Tn the case of lMyeebz and Anor v The

-
Peonle 86 the trizl judge simply said that he



asccented the comd>laincnt's evidence end this
was held to be a nmisdirection. It was stated
that the court must soy whether it finds corro-
boration, and if so, what evidence. it regards
as such or whether on the other hand there is no
corroboration but that it is safe to convict
without ite The conviction could not stand
unless the court could 2pply the proviso. In

the case of Phiri (Z) and Ors. v The Psopnle, the

only evidence for the prosecution were tuo
accomplices and the judge relled on the truth

of their testimony based on their demeanour and
the fact that they ~ave detailed account of the
events snd held that there was nothing else to
support their testimony. The Supreme Courd

held thet the judge, whose faith in the truth-
fulness of the acconplices was supnorted by
nothing save thelr demnecnour and the plaovsibility
of their evidence, nuct be held to nove mige-

directed himself and thot the conviction could

only stend if the »roviso was appnlied.

The position taiicn by the Zambion couxrts

"

is assicted by the focet that the trial court
is required to reveal his mind as to the dangers

which exist and why he thinks that they Lave
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been excluded. In this way on appeal the

court is able to decide vhether the court
misdirected itseli and if it did, whether there
is corroborative evidence to enable The court
to apply the nrovico. In thet sense the eprli-
cation of the proviso in Zambia is not as

strict as in In~lond as noted by © case of

Thiri (3) and Ors. The test which ig leld down

4

in this case and vhich has been the zuid

o
1
-y
@

for all other cases which came later wes

cormulated by 3sron D.C.J. as follow

"yas there CO““O orative or sSupPNO-
ting evicence of such weicht thot
the conclucion is not to be resisted
that any court behaving reosonnbly,
mov1n» fror wne undlsoubed facts ind
-5 of foct properly mede
by the trisl court would, irecting
itself U“OT““TV, certainly “Vven 87

arrived at the same conclusicny

The court in most cases proceeds to exomine
the evidence to find out whether there is other
evidence supportin: that of the accomplice and
if so, whether thig other evidence is of such

weicht as to meet the foregoing test as formulated

by Baron D.C.J in the “hiri (E)'s cosce

e shell now excnine the different approaches



used by the courtc to find that supporting
evidence or to determine whether the convic—

tion shouléd be uphcld.

(iv) [The 'Somcthing liore' in The Thiri (B
and Others Case

The main test used by the courts in
determining whether to set aside the convicg-
tion is the one given under S.15 of the Suprene
Court of Zambia .ict, 25 to whether it is wnsaf
or unsatisfactory and would uphold the convic-
tion if no miscarriage of justice has zctuelly
occurredes A look at thHe various crses show the
efforts made by the courts to give 2 suidelire as to
the nature of cvidence that supports the provise

to be applied,

X

o
O

In the case oI lizchobane v The reople

3

the appellant was convicted in the HTigh Court

of the offence of stock thefts The material
evidence was based on the testimony of the
appellant's brother in whose kraal were found
cettle which belonged to the compleinsnt. The
appellant appealed accinst conviction and centence.

Cn spoeal the court of opveal noted the failure
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of the trial judge bo treat the evidence of
the witness as that of an accomplice, althouch
he was found in possession of the stolen
propertye The Court held thaé wnile 2 convice

tion on the uncorroborated evidence of an

o)

accomplice is competent as a strict matter of
law, the danger ol such conviction is a rule

of practice which has become virtually equlve-
lent to a rule of law, and an accused should

not be convicted on the uncorroborated testimony
there are some specizl and compelling groundc.
In this case the COU?ﬁA‘OUHd that there was no
corroboration of the cvidence of the witness and
there were no snocinal ond compelling grounds for

o convictione The ¢

O

urt of eppeal ¢id not give
or define what it meont by specieal and conpelling
Sroundse The Suprene Court a

Mhoneo snd Ors.

principle in whe
is pucely that of accomnlices, it should not be
relied upon in the absence of corroboration save
for speciszl and compclling reasonsS. Teoltating

to define what it mcont by special and compelling

grounds, the court stated:



"Je do not propoce to attemnt a
definition or cven to zive exannles
of what mzy in ocny ~iven case consti-
tute specinl ond compelling srounds;
these will inevitably depend on the
fects and circurstences of the
particuler casc. But in the present
case not only are we quite unable
to see any circunstences which miﬁht
sugrest that it is safe to rely
the uncorroborcted testimony of th
MCCOWﬁliCC, but therc are to the
contrary vdmne ling reasons for
vointing to hc c*%cumutbpcev oS DYoo=
v1a1n~ a classic illustraotion of the
reasons for the unreliability of
accomplice evidence znd the p31301pleo
underlying ths d vg60pment of this
area of the low'.

The Supreme Court was then specificnlly asked
to dispel doubts snd ‘"explain the phrase
"special and compelling srounds" in the cerebrated

(8

c1 .
case of Phiri (B) snd Ors v The People 7~ which

case became an aubthority on the law ol corrobora-

tion in Zambia =znd which then introduced yet
other phrase (something more" and replaced

the former phrase oZ ' Special and Compelling'

grounds',

The court loboured to find existing cases

2]

[

}...lo

to come out with the meoning of the above phrace,

L.

cquoting the Bast African Case of HaJl Mohemmed.
ol

Saleh Mohammed “~ which decided that "“n the

absence of snecizl or excentional circumstences




2 conviction before a2 judge or magistrote

8

sitting alone, resting on uncorroborated

accomnlice evidence, 19 so dangerous that it

)

should not be upheld“. Thig ©Orincinle was supperted
by the court. The court excluded the bhelief

in the truth of the evidence of the accomnlices
based simply on their demesnour and the plausi-
bility of their evidence as not constitutine
'sorething morc.t' It also stated that the situation
of finding 'something more’only arises where

there is no corrohoration. It.then ~roceeded to

explain what "somethins more"meant;

"It con only be circumstances, which
thoush not constituting corroboration
strictly so cnlled, yet satisfy the
court that the dangers of convicting
without corroboration have been
excluded and that it is safe tomly

on the accomplice evidence imnlicatin~
the accused. suelly evidence of this
kind will be in the nsture of corrobora-
tion; it will supnort or confirm, not-
withstanding that it is not corroboration
in strict law.

— v o s s S o e e Gun AR S D Y B ST R A D S T R G SRP B G B

If the court is satisfied that the circume
stances are such that the danger of the

various accomplices having jointly fabri-
cated a story haos been excluded this
would, at the time of Machobane have
a special ond compelling ground, ond
wvould todny be he to bhe corrororoition

in accordon irith the modern lzos technicaol
approach To T“hil wordes
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It would =lso bec cpccial and comne-
1lin“ grouLd that the circumstances
O“UIOuOWy negavive oy
1 icetion of the

k
t
;mt

» -~

The court did therefore for the
of "special ond compe-
he game time defining

¢ new term it introluced of more'.

it therefore for the Tirst Hin
in "he law
apnrosch to

of lowe This tco

lice. Tt turrd tec the ocorlicotion of +the

proviso and Torrulated the test thatb:

"The cuzobtion in
the suspact evi
evidence, eVideva
a2 sexual coge or
caticn, rcccives t
other evidence or L“rCIJS”’H s}
the case as to ’ti fy the tries e
that the donrer inh o;ort in the parti
cular case of : »;&g on that sus p ect
evidence has boen excluded, only then
can a conviction be gsid to be S
and satisfochtory".O04

¢

After the caose of Thiri () and Crs.

the courts have =2pnlied the princivle of looking

for "something mecre" in order to apnly the

proviso end as already indicested the proviso
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is not applied oo strictly as in Ensland, T

shall now exomine some of the Zambi

4

D
y]

n. cases

-
Q
3]

to show how the courts have responied to
the "something more" princinle. In the case

o
of Tembo (C) v The 1-“~conle,"5 the spnellont

was convicted of theft of e mwotor vehicle.

The conviction was founded entirely on the
evicence of a »rosecution witness in whose
possession the stolen vehicle was found. The
trial court found the uitness to be an accomnlice
whose evidence had to be received ~ith ceution
but mede no reference to the need for that
evidence to be corroborateds On zappezl the
Supreme Court found that the evidence of an
accomplice or o witness with a possitle interest
to exculpate himself needed to be corroborated
at least by evidence of "something more” which

though not constituting corroboration as a natter

'

of strict law yet would satisfy the covrt that

¢

the danger that the nccused has been falsely
implicated had been excludeds The Court found
that there was no corroborstion in this case
and found that it was not safe to coenvict the

" c6
appellant. 1In the case 0f Choka v The People, ~




the apvpellant was convicted of stock theft
The trial magistrote verned himsels thst tY
principal prosecution witness had s nosoible
interest of his owm to serve, and that his
brother who supnortdd his evidence ecvaelly hed
an interest or was a2 witness with a nogsihle
bias. He then held that they were tellin~ the

truth although there was in fact no COrTODOT Cun

tion or supnort. On =pnesl the Sunreme court
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own was to be trected as an accomnlice to the
extent that his evidence recuired corrohorstion
or something more thin 2 belief in the truth of
his story. That, that somethine must setisfy

the court thet the dr-nser that the sccuced is beine

d'
[N
o

falsely implicated has been excluded and tha
is s2fe to rely on the evidence of +the susnect

witness The samc decision was given in the case

o
of Vamundila v The Peonle 77 where zgein the triazl

Pl

regicstrate had relicd on the truth of th- witnessa's
story although there wes no corroborstion. In all

v/

these cases the »roviso was not apnlisd.

The szpvlicetion of the proviso has been in
very rare cases. 1T was anplied in the case of

Thiri (B) and Ors itself vhere the Sunremc Court

found that there were mony o0dd coincidences to



which reference had heen made in the judement

and that these coincidences constituted evidence

of

ek

'something more', they represented en

)

.

additional viece of evidence which the court

was entitled to tolie into secount in finding

sunnort for the testimony of the accernlices.

7 ] Ry ™, ) 08
In the case of Zonde and Ors. v The Peopnle 7

the avnnellants were chrrged with agmraveted robbery
and were convicted sccordincly. On opnesl to the
Supreme Court, it was argued that the trisl Judge

Nad

rred in law by hig feilure to find ond trest

0]

as an eccomnlice or o witneses with = possible
“interest of his o to serve, a witness who
was found in poscession of a TV set belonging
the complainznt bar a few hours aftecr the
robbery. The Suprermc Court held thot this

"

contertion was well founded snd that the Jucge
misdirected himsel? irn failing to warn himgelf

of the denger of ncting on the uncorroborated
evidence of cuch r witnescs. The court found thot
there was abundont evidence on which to convict
the appellzsnts and srocecded to anply the DTOVLEO
despite the misdirection by the triel Judrme.

og

Musconzole v The Teonle 7 also applicd the nrovieco

)

when the court found that there wabd corohorative
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eand supporting evidence of such weirht thet the
trial magistrate, had he directed himself nroperly,

would have arrived ot the same’ conclucion. In

the case of Chenwono ond Ors. V The Dconle, a

treason case, it w

<%
£

e arpgued inter 2lis that the

proviso should not be a-nlied on the rground that
the misdirections were so srave and could not be
cured by such apnlication, and secondly that it

could not be annlicd ere, in a cace reoulring

corroboretion, =& here, relisnce was nloced on the

evidence of shing rore's. The court held thot
evidence in the nature of 'something more' was ~ood
enoush to »nrovide the reouisite suphort where thi

was necessary =nd went on to ~ive the tect as

already civen in the Zhiri (Z) and Ors cosc.  Here

the court found surrorting evidence from documents,
the fact that there wes 2 street map of Tuscia and

rifles were found in the possessgion oI some of the

o

accuced. The court's finding was as follows:

"In the cace now hefore us, we have
civen due concideration to the triasl
judge's misdircetions ageinst the %“c‘
ground of the totz 1ty of the eviderce,
including the nced to look for corrobo-
ration uuﬁ tie reculsite warning as o
the danger of ecting on wncorroborated
evidence that —ecuires corroborotion.
Having done sc and for the reasons
already ~iven, not only are we uncble
to apply the _TOViSO in respnect of A2,
24 end A8 »ut olso that there is no

evidence on their conviction can
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be sustaincd. The 2opeals by thece
three ooy nnto oreinst theix
tion are ”llo‘ﬁc- their conwictions ov
cuashed and sentences arc get
aside.

With regord to L1, 43 and 4S5,
A7y we are gobticfied that on +tha
of the evidence ond, regard b
the overwlhelnine and corroborati nagture

of such ovidence, even if the riscirection
herein bcflore referred to had not occurrcd,
that is to sgy, had the trial JU@:@ oronerly

o

].Jo

directed h“.uc £, he would ceriainly have
arrived at the n'x,mo coqcluc70ﬂ. e there-
fore apnly the 158 the
appeals aoninct Fbeﬁr convictions'. 100

“hiri(l) and Crs

(v) The Law L ter

The introduction of the "sonmetlLins morve"
in the Zambisn lsw of corroboration has heen

descrived as havin- mode the
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technical approaczh to whot is corroborsiion

101 . .
a ratter of lawv. = Trom the cases discucse

e
%)

Q.

above the courte hnve looked for "somethine more™
in order to epply vhe »roviso and thercfore ceses
which would have »eculted in acquittals on techni-
calities for eithor because of lack of corrohoration
or a mere misdirecction by the trial judrse con mow he
des1t with under that »rincinle. There iz no doudbt

therefore that thic nzinciple of "sonoh

has worlzed out.

el ey ey A 3 Y 1 e
Cn the other hond, however, one could coy

et
o
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ng more" princinle hos been often
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apnlied when the croe Toes on apoenl.  The
" PRI nooe .
Something more"” ig Supposed to have roploced

the Machobane's "Snccisl and compellin: rroundg™

and had clarified +the vozition by ~iving whot
the court should lool- Tor, yet even with thet
clarification the tricl courts have not Decn in
fy what sicce of ecvidence
would amount to corroborstion or something more

or on reny instonces, they hove misds

Selves on the corrobor-tion WZ)I’,Z?T.”

J
A ~r A ~ - .- o
ane_Ors. really cid wos to set out n ist of
e ————

rrocedures which +he court ouzht to Zollow, Thesge

.

start with detern n; whether the vitness is an

accomplice, if hz i¢ thon to warn iteels on the
dencers of convicting without corroborstion. This
has to take a norticulsr “orm in Tlhie sence that

Judze must noint oul fhe

N

have been excluded

If he decides to lock
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must wske sure “he mnin clements are corroborated,
e otherwice

should not




opinion has been that

a very complicated

procedure, and no Jou™t the cogses which 5o on

appeal show that the triasl courts heve 1n one
wey or snother Zoiled wo comply with 11 thot

srocedure. 102

offences, for examnle nrostitution, illomal

or even illesmal bribery, the evidence isc normally

<

still even in his crimes or large scole orgenized
crime and racketecring, it is the some situction.
Tevdon observed thot "Conspiracies are decds of

vt —— =

dsrlness as well as of wickedness, the discoveny
whereof can nrorerly only come from the conenirotors

03

thcmselves”.q mhis nicht have been one of the
essons why the Fnolish Courts still retained
relisnce on the witness's story being credible.
The rule should not be indiscriminstely applied
in respect of 21l witnesses with the status of

accomnlice, irrespnective OL the circumstrnces of

]
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the case. It tz=lies no zccount of the accomn-
lice's demeanour when ~iving evidence or the

coherence of his evidence based on personal

opinion derived from the court's knowledge of
the facts. What the trisl judge may thinlk were
the dangers or the motive of the witness may

well not be thou~ht to be the motive when

oy
<
o)

case coeg on appeal. Sometimes it moy well be
that the triasl Jjudse may have to cuess as to vhat
micht have been the rotivee For the judme %o

be recuired to reveal his mind makes findin- an
issue for contention between'the trizl Judce

and the appnellate court. This again moy lead to =

lot of acquittals.

and Ors. case cohtobted that this enables the

apnellate court tec exenine what crounds tThe

Judze decided the cnoe =nd whether he did not

misdirect himself., The strictness of this reouire~

ment soes to throw o lot of doubt on the ohility
T the trial Judcoe Ho hendle cases vherce corrobho-

ration is recuired. The Cunreme Court did not,

however, realize Uhot By nutting 211 these formula

. - : g2 el 1 P = -
somlicntion of the very Jormula

Y ng hoon

it set up too cormnlicrted. The rule

a '

for beins too comnlex ond Tocinicala

25,
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Wakelins on "Correcboration in Conade!
criticized the use o7 the words "warnin~" and

dangerous to convict" as very stro

‘e states that thio: '

oa Jury, to disresard

1y evicdence of honcst
wltnc 1sen ﬁ becsuse they hrmnen
to be acc rather thon Jjust
makine tl rerine the ﬂV"7ﬂUCﬁ

of an 1ooo“¢7ﬁce in the lizht of the
particulor circurstances which mi~ht
reasonably crugce him to be umtrutheul,

10
This would not be on isscue within the Sormbisn
context, because honcsty of an sccomnrlice per se

con not be relicd on to found = conviction zs

already discussed in the Chiri (35) =nd Crs cnse,

Desvite that however the Sunreme Court in that
case used the nhrases, the judge must "direct®
himself "as to the den~ers of convichting' on the
uncorroborated evicdence of accomnlice, ~nd not the
phrases criticized by “'elreling. It ic not clear

from the Jjudgment whether the court disannroved

the use of those

C'.)

~hrases but since they were not
used, one may assume thot it took heed of the
matter, but this could only be if the courts were

awoare of the criticicms, In the literzl gence if

5

one warns you about o werson, it almost tentamounts



to saying that "do not rely on that nerson',
he is not trustworthy or credible". That will

lead to disbelievinr whet ever that nerson

)

seys unless there is other very strons su portive

evidence.

The criticiom

have been levelled
ageinst the rules as to corroboration have been
realized in other countries too. In Zinsczpore,
the Zvidence (imecndrment) lct, 1976 abrorated rules
making it obligsotory for courts to worn itself and
only recuired the court +to identify the =2ccused's

accommlices and treot thelr evidence with crution.
106

-

In EIngland, the Criminesl Iew Zevision Committee
recommended the abolition of the recuirerment of the
accomnlice warnins ac o netter of low, but that

the court should hove o discretion to wern in
aporopriate cases. The resson for this »ronocal

07 |

as ziven by Crosc on Zvidence s becnuse of
the difficulty of otatine who an accomplice ico
end also on account of the fact thet it iz as safe

to act on the uncorrohorated evidence of

o

accommlice as it is den~erous to act on the uncorro-
borated evidence of mony other witnesges of un-

questionsble charrcter with regard to whom no
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werninge is required os o matter of law. If the
Judme has the discretion to cive a wornins where
circumsteances so recuire, then thisc will cover

cases where there is nocd to concider mivin~ of

2 warning where it hos not been reguired under

liked to tale if anlecd to reform the law althoush

courts never chorpe the lew and from thet lesding

. . e N\ - “ t ey / - v
case of Phiri (T, ond Crs. the Sunrenc Court seon
to have strengthened “he application of The 7rC =

cedures which haove to bhe followed. Trom that cose

itself, it would scecr that the courts would have
favoured a mandetory corroborstion worning which
1.1

takes into sccount the circumstances of the casc.

T doubt whe

o
ct
sy

wer the lesisleture would malic

legislative stinuletions without tak
account the attitude of the courts towards the
accormplice evidence, ond this would be <

from the decided cocet.

"

ich could be congidercd
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e
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]
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as recards corroborstion:
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(2 a standard corroboration direction for
particulor cagcoe

N . - .
(b s corroboration direcction which

with circunchances but 1s mand

(e o discretionory weoming, recomrended o8
the menercol rule by the Crimincl Iow

Revision Committce.

(¢) o provision Tor a w
%he‘only
or Jupreme

the verdict ig unsod

crning ot 211, o Tthat
s “he court of coeal

el e
{\

1t to interfcre vh

Jrom thece foum mronoced situstions, I would
L b

»mefer the third
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~ohom geeins the dencer which mey be nosed Dy

(RIS VAN R o

e

alloving evidence without taking precautionary

meogurese 1o his cally w writing judgments,
. s = e ~ -
a Judme evaluates cvidence, at differcnt cate-

”C?"QS oL ¥

15 eredible or not cnd so the sccomplice

g

chonld be just lilke any other of thoSe cosed where

he con decide to worn or not o wern hincelle
Cthor vriters have colled for o complete cholition
of nl1l recuirements Tor corroboration including

. 108
5ot of accomplice.



CIAPTIR TIVE

HEN CORROBORATION IS REQUIRED
(2) RULES OF PRACTICE

de Sexual Cases

Another area, where the Judge must warn him-
self of the dangers of convicting on the uncorro-
borated evidence of a complainant or prosecutrix
is in cases of sexual offences. Sexual offences
include rape, indeeent asaault and homosexual
offences,

The cautionary rule in sexual cases is regarded
as a peremptory requirement as appeals have been
allowed where such warning has not been given. 1 In

the case of Tembo v The Peog;2_2 where the appellant

was charged with rape it was held that corroboration
should be looked for and the jury should be warned

of the danger of acting without it, in all cases of
sexual offences, irrespective of the age or sex of the
complainant or another party involved. Failure by

the court to warn itself was held by Phiri (E) and

Ors v The People 5 to be a misdirection that can only

be cured by applicafion - of the proviso. The cautio-
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nary rule requirement in sexual cases follows
the same rules ag for accomplice evidence though
there are one or two differences in detail. This

observation was made by Granville Williams in his

article on "Corroboration in Sexual cases"t'1L and

confirmed by the case of Katebe v The People. 0

The differences between accomplice evidence and
evidence in a sexual case are quite obvious,

Courts tend to rely on the complainant'® story
rather than on the evidence given by the accomplice.,
The danger posed by the two is different although

they are both suspect witnesses,

The nature of corroborative evidence required
in most of the cases, be it in sexual cases or
others is discussed under Chapter two. 6 It would
therefore not be necessary to discuss this topic further
in greater detail. The case of James v R gives
a summary of the corroborative evidence required on a

charge of rape as follows:

"On a charge of rape the corroborative
evidence must confirm in some material
particular that intercourse has taken
place and that it has taken place withe-
out the woman's consent, and also that
the defendant was the man who committed
the crime. In view of the possibility
of error in identification by the
complainent, corroborative evidence
confirming in a material particular her
evidence that the defendant was the guilty
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man is just as important as such

evidence confirming that intercourse

took place without her consent".
The possibility of error in rape cases is greater
than in other cases. The circumstances in which
the offence is committed is sometimes very trauma-
tice The complainont may find it difficult to

recognise her assailant,.

Both Zambian and English cases have held
that a conviction can stand on the uncorroborated
evidence of a complainant in a sexual case where
the court believes her story or where it finds the

testimony truthful. S In the case of Katebe v The

Peogle2 °

assault on a femele. The complainant alleged that,

the appellant was convicted of indecent

the appellant accompanied by a friend knocked at

the door of her house and she went outside. 'The
appellant then grabbed her, threw her on the ground

and attempted to rape here Her call for help was answere
by the = parmen of a nearby bar, whercupon the
appellant and his companion ran away. The complainant
said that she had Imown the appellant for a lonz time
and had seen him clearly in the mogonlight. The
magistrate warned himself of the denger of convic-

ting on the uncorroborated evidence of the complainant,



howeveryhe believed her evidence and convicted the
appellant in spite of the absence of corroboration.
WVhen the case went on appeal the Supreme Court held
that it was satisfied that the trial magistratefwas
right when he considered that this was a case when

he could convict on tﬁe uncorroborated testimony

of the complainant if he believed her. As mentioned
above this is one of the major differences between the
accomplice evidence and that of a complainent in a
sexual case. The court cannot rely on the honesty of
the accomplice alone and as stated in the case of

Dhiri (E) and Ors. v The People '© that in addition %o

the faith in his honesty, there must be other evidence
to support his story; yet for the complainant his true

statement alone would sufficee.

It was again held in the case of Katebe v The
Reapnle that a conviction on the uncorroborated evidence
of the complainant in a sexual case is competent if
there are special and conpelling groundse The case

of Machobane v The People M was applieds It can be

noted that Machobane's case did not define what special

and compelling grounds were but Katebe defined this in

regard to sexual cases that:

" Where there are no motives for the
prosecutrix deliberately and disho-
nestly to make a false allegation

against an accused, and the case is
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in practice no different from any

other in which the conviection depends

on the reliability of her evidence as

to the identity of the culprit, this

is a 'special and compelling ground'

which would justify a conviction on uncorro-
borated testimony',12

The 'special and compelling grounds' principle was

further explained in the famous Phiri (E) and Ors v.
13

The People case which dealing with accomplice

evidence introduced the principle of "something more"
in the corroboration evidence. This principle has
been well explained under the accomplice eviclence.14
It briefly should be some other evidence which
although not constituting corroboration as a matter
of strict law but satisfies the court that the danger
that the accused has been falsely implicated has

been excluded and that it is safe to rely on the

evidence of the complainant in implicating the

accused,

When a court fails to warn itself or misdirects
itself in the case of sexual offences, a conviction
would be quashed unless the proviso to S.15 of the
Supreme Court Act is applied. The test for applica-
tion of the proviso in sexual cases is the same as in

accomplice evidence and has already been discussed in
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detail under accomplice evidence. 15 In sexual

cases, the proviso was applied in the cases of

6

, 1
Butembo v, The People 1 and Musongole v, The People, ’

One would pose a questioﬁ whether the law
as it stands regarding sexual oftences is satig-
factory or whether it needs any reform or amendment,
The Yale Law Journal 18 reported that yielding to
sustained criticism from feminists and prosecutors,
New York State recently adopted legislation modifying
the requirement that the testimony of a rape victim
must be supported by additional evidence to sustain a
conviction. Critics attacked this corroboration
requirement as imposing a sexually discriminatory
rule which severely inhibits convictions for the
offence of rape. These groups pressed for total
abolition. It had been established through research
that in those states where corroboration requirement
had been enforced strictly, there had been one ob¥vious
effect, and that was a comparatively low rate of
conviction of rape., The Teasons for this are obvious.
Firstly the offence is difficult to prove because
this is the type of offence where witnesses are seldem
present, also circumstantial evidence may not even

be available and many women would not have any
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external injuries beczuse they do not resist when
confronted with a knife or offensive weapon. The
writer called for a repeal of the requirement because
of the "serious defects in the rule's rationale
coupled with its negative effect upon successful pro-
secution”. On the other hand the article on "Corro-
borating charges of Rape"19 which did not seem to
criticize the requirement for corroboration reported
that the charge of rape is digesicult to disprove. The
judge has to choose between two conflicting stories
that of the accused and the complainsnt. The article
further noted that sexual accusations which are false
are more frequent than untrue charges of other crimes.
Both writers seem to be in favour of subjecting the
complainant to psychiatric examination to determine
the credibility of the complainant. The other safe-
guards supported are, the physical examination of the
complainant to be compulsorily ordered to reveal fabri-
cated accusation, to use a lie-detector test, and to

examine the complainant' sexual activities. Granville

Williams in his article on "Corroboration in Sexual Cases'
called for mandatory corroboration in sexual cases. He

supported the techniques used in the United States of



America like using a lie~detector test which
English courts do not use. He supported the
protection of the defendant by requiring a
medical report on the »nrosecutrix and in addition
a social worker's background report on her to
reveal whether she has made accusations against
other men in the peost. igmore criticizing the

requirement for the warning states that:

"In the light of modern psychoclogy,

this technical rule of corroboration

seems but a crude and childish measure,

if it be relied upon as an adecuate

means for determining the credibility

of the complainsnt witness in such charges.
Better to inculcate the resort to expert
scientific analysis of the particular
witness's mentality, as the true measure
of enlightenment - DNo Judge should ever
let a sex-offence charge to the Jury unless
the female complainant's social history
and mental mcke-up have been examined and
testified to by a guslified phygcian'. 21

lMost of the criticisms against the rule and
the suggestions made for reform seem to nrotect
the defendanty they asscume that the victim of a
sexual offence is malring false allegation and there-
fore there should be safeguerds. The above sugres—-
ted procedures might only reduce the number of
cases being reported. The victims, may regret

having reported the crime if they are put throug



@ long series of ordeals which are time conoum1n~3
costhband often emotionally harrowing. In
addition to the sugoested medical evamination
the victim is n. nally subjected to rigorous
cross—examination, Juring “hich embarrassing per-
sonal questions are asked to try and discredit

her social behaviour. If a law is in roduced which
protects the = defendent more than is necessary,
then the victim remaoins unprotected and receives

no Jjustice.

It may also be noted that most of these cases
are tried by males, the presiding justice, the nrose-
cuting attorneys may 211 be males and in the court
room the only female misht be the victim herself.
From personal observation sympathy is only drawn
wvhen the victim is 2 child but if she 1c an adult,
she is normally frowned at. In the United otates,
lie-detector tests are used yhere these two are
additional safeguards in favour of the rrosecutione

These have not been introduced in nzland, and Wigmore

suggests that these should be introduced in tngland.

With regard to the Zambian situation, one has
to consider whether the corroborstion reaquirenecnt
should be made mandatory, be abolished corpletely or

be left as it is, being discretionary for the Jjudge
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to warn himself of the dongers of convicting with-
out corroboration. The »nrcblem of corroboration
recuirement in Zambia has not only been in sexual

cases but has been a rensral nrobleme. With the

()

-

comine into effect of the principle of "something
o i L

more" in the Phiri (&) and Ors. case the problem

of finding corroborcticn seem to have becen solved.
The court would look at all the various circumstances
of the case and find whether it would be safe end
satisfactory to convict on the evidence. The account
would suggest however that the judge may order the
complainant to submit to psychiatric examination

when he thinks it is so necessary or when there ig
any ground to suspect that a false accusation is
being made. A compulsory psychiatric examination 1s
not only expensive for a developing country but puvs
a complainant who is obviously credible to unnecessary
trouble and embarrassment. As mentioned earlier,
sexual offences are not so prevalent in Zambia and as
such even the use of Lie-detector tests would be
uncalled for where the meagre resources arc needed
for curbing crime in general by way of increasing the

personnel and equipping them more.
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3, Sworn Evidencc of Children

Sworn evidence of children would be another
area for which the Jjudge would warn himself of the
danger of convicting on it wifhout corroborationes
The rationale for looking for corroboration and
the procedure for determining whether a child
should give evidence on oath are already discussed
in different chapters of this study. 22 What follows
will therefore only discuss  the nature of the
warning given by the judge and the corroborative
evidence required which has a;so been discussed

under child's unsworn evidence at the beginning of

A
this chaptere. 23

If a child gives sworn evidence after the Jjudge

has conducted a proper voire dire in terms of the

Juveniles Act, the judge would proceed to warn

the jury or himself of the dangers of acting on

the uncorroborated evidence of this childe The
requirement has been held to be peremptory and

not a matter for the discretion of the particular
Judge o4 Heydon in his book on Cases and Materials c
Evidence stated that the warning is mandatory and

does not depend on whether the child is an accuser.
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In the Zambian case of Chisha v The Feople, 5

the Supreme Court following the case of R v

2 . . S .
Campbell, ° laid out the principle which later
became the leading principle on child sworn

evidence and stated as follows:

"It 15 well-established that as a matter
of law, the sworn evidence of a child

in criminal cases, does not require
corroboration but that the court should
warn itself that there is a risk in acting
on the uncorroborated evidence of young
boys and girls; See per Lord Goddard, C.J.,
in R v Cempbell (1l). As it is necessary
to heed the warning corroboration of the
sworn evidence of a child is, in »ractice,
usually looked for. ThHere need not now

be a techniczl approach to corroboration;
evidence of something more suffices. In
Phiri (E) and Urs. v The People (2) at p.l107
marginal 14 we szid that evidence of
"something more":

'Must be circumstances which, though not
constituting corroboration as a matter of
strict law, yet satisfy the court that the
danger .... has been excluded and that it
1s safe to rely on the evidenceeee Iimpli-
cating the accused"., 2V

With a child, the Juveniles Act sets the rules,

with a sworn child. It is the weight to be attached

ro ber evidence, Ihis princinle was Jalloped by
2
the same court in the case of Tembo v The People 8

Wwno Then summarized The holding sbove =and held that



evidence of all children who give cvidence in

cocurt must be corroboraoted.

The two cases mentioned above leave no
doubt that it is peremptory for the Judge to warn
himself of the donger of convicting on the
uncorroborated sworn evidence of a child but they
pose another gquection which is whether the require-
ment for corroboration in cases of children is a
rule of law or practice? Silungwe Cade 1in the

Chisha case quoted liokes on Evidence 2nd ILdn and

stated that sworn cvidence of a young child, whether
accomplice, or not requires corroboration in practice,
and the Jjudge should wern himself of the risk of
acting on the uncorroborated evidence of such
children. He further stated that +the well-estab-
lished rule of practice applies to all children

who give evidence on oathe. On the other hsnd if

one looks at the case of Tembo, it would seem that
requirement for corroboration is mnot a rule of
practice but has now the force of a rule of law.
Gardner, AgeD.C.J. in that case framed the holding

in Chisha as follows:

"The evidence of all children who
zive evidence in court must be
corroborated, in accordance with the
judgement of Silungwe, Ceds in the
case of Chisha v The People (1). 29
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From that holding, one would therefore make a
conclusion that in regard to & child's sworn
evidence, it has been a rule of practice for
courts to look for corroboration of the child's
evidence but that the rule Sf practice now has

the force of the rule of lawe.

If a Judge fzils to warn himself of the
danger of convicting on the uncorroborated evidence
of the child's sworn testimony or if he fails to
look for corroboration, this will be a misdirection
which may lead to the conviction being cuashed
unless the provico could be applieds The circum-—
stances under which the proviso could be applied
heve been discussed in greater detail in this study

. . 20
under accomplice evidences ~

The nature of corroborative evidence which
the judge may look for may be independent evidence
that implicates the accused in a material parti-

31

cular or evidence of "something more" within
the interpretation of the Fhiri case as pointed

out in the case of Chigha v _The Peovnles Another

type of evidence which may come up would be the
evidence of another child's sworn testimony. Would

the sworn testimony of one child corroborate that
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of another child? To enable one to answer this
question, one must look at the issues already raised
under the child's unsworn testimony which also

32

discussed sworn child testimony. The repetition

is omitted already. However, this againﬂapglies

to the criticisms raised in regard to child evidence,
the shortcomings of the procedure employed and the
conflict in the decisions of the courts. These again
were discussed under the child's unsworn testimony.
Another issue which needs consideration is that of
mutual corroboration and this does not only affect
child evidence but also applieé to accomplice evidence
vis-a-vis another accomplice, one suspect against
another suspect witness and evidence of two or more
complainants in a sexual offence case. The issue of
mutual corroboration is discussed later in this

Studyo 33

4, Confessions

The question regarding confessions made by
accused persons has been the subject of a considera-
ble number of decisions. It is now an established
rule of law that before a confession statement can
be admitted into evidence, it must be proved beyond

reasonable doubt that it was made freely and volun-
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tarily. The case of Luwowo v _The Peosle 54

laid out the procedure required to be rollowed
before a confession statement could be admitted
into evidence. The case stated that if the
accused objects to the admission of the confession
statement or if it spnears from the evidence that
it might have been involuntarily obtained, a trial-
within-a trial should be held. The Jucgse would
then rule on the issue of voluntariness and mney
decide to admit or reject the statem:nt. Once the
statement is admitted into evidence *“he iscue is
whether the Jjudsze coniconvictﬂon it without corro-

boration.

In Zast Africa, ofter the legislature had
made it mandatory for a confession statement to be
made before a magistrate, the courts still took a
strict view in relyins; on a confession statement.
It was therefore held in the case of Tuwemoi v
Uganda that:

"A trial court should accept any confes-
sion vhich has been retracted or repudiated
or both retracted end repudiated wit
caution, and must before founding a convic-—
tion on such a confession be fully Suulu—
fied in all the circumstances the cas
that the confession is true, The seme
standard of proof is required in all cases
and ususally a court will only act on the
confession if corroborated in some material
particular by independent evidence accepted
by the court. DBut corroboration is not
necessary in law and the court may act on a

confession slone if it is fully satisfied
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after considering all the material

points and surroundlng circumstances

that the confession cannot but be

true". 35
The issue in cases of confession should be voluntari-
ness. It is evident from the above holding of the
court of Appeal that the truth is taken into account
and althousgh corroboration is not a requirement as a
rule of law, the courts would however look for it as

far as a confession is concerned. The English posi-

tion as stated by J.D. Heydon "Cases and Materials

on Zvidence" is that a jury can convict on an uncorro-
borated confession, although circumstances may make

a warning prudent,

In Zambia the case of The People v Hamainda 0

held that although a person can legally and properly
be convicted upon his confession alone, this should
only be done with great caution and when there has
been some pointer in the evidence tending to confirm
his guilte This holding was later overruled in the

case of liaketo and 7 Ors v. The People, 57 a Supreme

court judgment which held that a conviction can be
based on a well-proved uncorroborated confession. The

court cited the case of R v Baldry >0 which held that

a confession if well proved, is the best evidence
that can be produced. The case of Hamainda, a High

Court case was held to have been wrongly decided,



The Supreme Court emphasised this principle

which overruled the Famainda's case in the cace

of Pasulani Basnda v The People when it stated

as follows:

"(1,The case of lfemainda v The People which
required that before there can be a
conviction on a confession statement
above, there rmust be some other evidence
pointing to the accused's guilt which
renders it safe to rely on a confession,
has been over-ruled by Donald Meketo and '/
others v The People and it is possible and
proper in a »roper case to convict on an
uncorroborated confession.

(ii) In eny particular case it is entirely

within the discretion of the court to

prefer not to convict on a confession

alone unless there is additional evidence

which renders it safe to do so". 2Y

The Zambian position therefore is clear from
the above casese. The Jjudge may decide to convict on
a confession without looking for corroboration and
the need to warn himself of any danger posed by a
confession is also discretionalye Once the confes-
sion 1s well proved it is considered to be the best

evidence that can be produced. #0

TIn practice it will be very rare that the only
evidence of g lt is a coni‘ession.u"/I The vpolice too
world be very reluctant to bring a case for prosecu-
tion, where the only cvidence available 1is thet of a
confession. Looking at the procedure of holding a

trizl within a triel and the introduction of the
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Judges' Rules into ovicence 2ll these are efforts

to cut down on the possibility of allowing a false
confession statement into evidence. It could be
argued that by the time the JUC“e adnits the con-
fession into evidence, he must st thot shage be
satisfied that it is voluntary. However, if one tolies
into account that there are still wid ely reported
cases of police torture and abuse to cxtroct confes—
sions, one wonders vhether a stricter rule should

not be introduced in the Zombisn law. *dulo in his
Article "Confessions - Tainted evidence™ 2 expresses
the view that even in mocdern times confessions sre
still tainted with violence. In his article he
expresses the view that a government seeking to punich
an individual should -roduce the evidence sgainst hin
by its own independent lah cours, rather than from
the accused's own mouth. The police officer always

ha8 an interest to serve when extractine a confession.
(9]

This is an area where in the author's opinion
the court should require corroboration or at leesst
a mandatory corroboration warning. An accused person
who may not have any coxternal visible inJuries may fail
to establish that the confession was extorted from
him. Taking into consideration that it is always
imposeible for him ‘o produce any witnesses, since

the confession is talien while in police custody, more



protection should be riven to hime The author in
this regard support®a mandatory corroboration
warning or that at least the judge should look

for corroborative evidences.

Another writer supported some sort of corro-
boration. In the Vanderbilt Law Review it was
reported in an article on "Criminal Law -~ Confes-—
sions ~Reguirement of Corroboration of extra Jucicial
Confession", 43 that the requirement of corrobora-
tion was originally to prevent convictions based on
false confessions where there was in fact no actusal
loss or injury, but that today the purpose of the
rule is to prevent convictions based on any false
confession, whether obtained thrcugh mistake,
illegal inducement, coercion or mental incomvetence
of the accused. The article recommended a flexible
requirement of corroboration, intesrated with
other rules of evidence and proper instructions from
the court as sufficient to protect the defendant

in all his rights.

5« Single Identifving Witness

Single identifying witness cases have received
consideration by the courts as areas where the

courts must exercise caution. The concept of honest



mistake or mistaken identification hasg been the
e o e . 44 .
mailn 1issue for requiring ceution. Before the

ne
case of R v Turnbull, k2 the position under

Znglish law was that there is no obligation to

O

warn of the danger of convicting on the evidence

. . . . 4
of identaification without corroboration. 6 It

.

was held in the case of Agrthur v Attorney-General

for Northern Ireland that

"Where the case against the defendant
depends wholly or substantially on the
visual identification of the defendant
by one or more than one witness, if the
summing-up has dealt fully and fairly
with the evidence relating to identifi-
cation and is impecable in every other
respect, it i1s not to be regarded as
defective merely because it does not
contain a general warning to the jury
of the danger of acting on the evidence
of visual identification. Tt woulc be
undesirable to lgy down as a rule of law
that a warning in some specific form oxr
partly defined terms must be riven". 47

The position under Inglish law at that time there-
fore was that a conviction could be based on the
evidence of a single identifying witness without
the necessity of the court warning itself of the

danger of an honest but mistaken identity.

The case of R v Turnbull decided in 1976

set out guidelines to be followed in identification
cases, which later were to be the guidelines follo-

wed and forming the Dasis of the law existing in



Zambias These guidelines were ecqually applied

in the East African case of ibdullah Bin vendo

43

and Anor v R, another case greatly relied on

by the Zambian Courts. The guidelines formulated

)

oy Turnbull were as follows:

" l. That whenever the case of an
accused person devends wholly
or substantially on the cawrect-
ness of one or more identifica-
tions of the azccused which the
defence zlleges to be mistaken,
the judge should warn the jury
of the special need for caution
before convicting in reliance on
the correctness of identificatione
He should instruct them as o the
reason for that warning and should
make gome reference to % i
bility that 2 misteken witne
be a convincing one and tha
of witnesses could all be n

£

5
®

0o
&)
0
i
!

s could
2 numoer
staken.

Provided that the warning is in clear
terms, no narticular words nced bhe
used. Zurthermore, the judge should
direct the Jjury to examine closely

the circumstences in which the identi-
fication by each witness come to be
made.

2. Where the quality of an identification
is good, The jury can safely be left
to agsess The value of the identifying
evidence even if there is no other
evidence in support, provided always
that an adecuate werning has been civen
about the special need for caution.
However where in the opinion of the Jjudge
the quality of the identilying evidence
is poor, he should withdraw the case from
the Jury and direct an accuittal unless
there is other evidence which supports
the correctness of the identificotion.

3« That other cvidence may be either corro-
boration in tThe legal sense or comething
which convinces the Jjury that the ideati-
fication is not mistaken, any odd coin-
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cidence, if unexplained, may be
supporting evidence.

4, & faillure to follow those guidelines
1s likely To result in a conviction
being quached",

The case above requires the court to waern itself

or look for supporting evidence in cases of mistaken

T poor identificotion.

Courts in Zambia have apolied the_Turnbull
cagse addressing themcelves to guidelines laid out
in that case and talting into account in particular
the reliability of the identification and the nature
of supporting evidence available. It is necessary
to examine some of these cases and review the

approach used in view of the Turnbull guidelines,

In the case of The People v Swillah 20 the

accused was charged with aggravated robbery. He

was 1ldentified as one of the robbers by threc witnesses.
The opportunity to observe the accused was good but

the witnesses were terrified and the lighting was

poore. It was held that since the quality of the
identification evidence was poor, it was necessary to
seek a connecting linlk or other supporting evidence

to connect the accused with the robbery and since

there was no connecting link or supporting evidence,



the accused was acquitted. In the czse of

Haamenda ve. The Peopnle 1 1t was held that where

the quality of identilication is good and remains
so at the close of the defence case, the danger
of mistaken identification is lessened, that
the poorer the quality, the greater the daonger.
In the latter event the court should look for
supporting evidence which has the effect of buttres—
sinz the weak evidence of identificsation. It further
held that odd coincidences can provide corrobora-
tion.

Besides the poor opportpnity for identifica-

tion, the court held in the case of Banda v The

People 52 that although-recognition 0l a person one

knows 1s less likely to be mistaken than identifi-
cation of a stranger, however even in such cases

the danger of mistake is present and must be con—
sidered. It was however noted that recognition is
accepted to be more reliable then the icentification
ot a strenger. The courts further ruled that the
1ssue is not of the itness's credibility in the sense

of truthfulness, or honesty but the reliability of

z

his observation. 55

In order to rule out the possibility of
honest but mistalen identifications, the courts have

held that there must be something other than the



Wwitness's identification to connect the
accused with the offence. The crucial point
has been whether the court has to look Tor
corroborative evidence of the single witness's

identification evidence. Tne case of HMwasumbe

54 .

v The TFeople stated that there must be a

connecting link to rule out the possiblility of
mistaken identificetion being too much of a

coincidence. Turning to the case of Turnbull

itself, the nature of evidence required may be
either corroborcotion in the legal sense or some-
thing which convinces the jupy that the identifi=-
cation is not mistalien. The court held thet odd
coincidences, if unegp7 ned may be suosporting
evidences The evidence of a connecting link nust
be of such a weight as to take an honestly mistake
identification outside the realm of acceptable

55

coincidence.

The holdinss in these cases take us back to
[

the Cambian leading case of Thiri (1) and Ors. v

The Teople 56 which has set out the nature of corro-

.

borative evidence which a court may look fore. This
corroborative evidence may not be evidence which

constitutes corroborstion in the legal sense but



may be in the nature of "something more", a
connecting link or odd coincidence which tend
to ccnnect the accused with the commission of

the offence.

Corroboration would therefore be reqguired
where the identilicction is poor but where there
is good cuality identification evidence from a
reliable single witness, it should be competent
for a ccurt to convict even in the absence of
other evidence to sunrort i1te It would seem there-
fore that in Zambia the need to warn of the denger
of relying on the cvidence ofa%ingle witness in
identification is no 7om cer discretioncrye. The
court must warn itsell of the dangers of such

evidence and only if the witness ic found to be

(

»

relisble and the daonger of mistake is ruled out

) 1

can a court convict without any other evidence.

Law in Znsland

In his article Victor Joffe, on "Report of

the Departmental Committee on Ividence of Identi

57

fication in Criminal, gaoses” states that several
bodies had recommended that no conviction should

be possible in cases of disputed identity unless



the evidence was corroborated, however the
committees rejected the need for corroboration
and one of the reasons given was that the term
had become overburdened with technicalities
that too meny guilty men would go unpuniched if
this were implemented. On the other hand the

58

Criminal Lew Revision Comnittee which proposed
fairly, drastic changes in the law of corrobora-
tion had the majority of the committee in favour
of a statutory requirement for the Jjudge to give
a warning of the special need for caution before
convicting in reliance on the correctness of one
or more identificeations of the accused where the
case depended wholly or substantially on this.

-

Law in Zambia

A review of Zombion cases show8 that there
are many cases where the issue of identification
is disputed. In nrany cases, the observation is
made when the conditions are not favoursble for
a correct or proper ddentificetion, in others, like
in cases of aggravated robbery the conditions are
traumatic. Taking into account the rising nurber
of disputed cases, and the fact that criminals

are in meny instances using very sophisticated



methods like wearing masls, being heavily armed ,

l-j-'

or using explosives which make it almost impos-
sible for the witnesses to recognize their
assailants, it would be appropriate to adhsre to

the position already 2d@pted by the Zeombisn courts.
That is, if the conditions for proper identifica-
tion were poor the court must warn itsell of this
denger and rule out the possibility of a nistalken
1dentity. The suideline tokes care of the prevai-
ling situation in this country. The corroboration
warning in this regard must be mandator— not discre-
tionary. The requirement for corroboration has
already been made flexrible by the fact that the
courts are not strict on finding corroboration in the

strict semse but eny other sunportive evidence which

o

nay comnect the accused with the offence. The cas
law as it stznds in Lambiz is therefore appropriate

and applicable and the author supports it.
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CHAPTER SIX

MUTUAL CORROBORATION

Some cases have come out to hold that a
witness who himself requireg corroboration cannot
corroborate another. 1 Others contest this and
state that with the exception of accomplices who

are participes criminis, there is no general rule

that witnesses who require corroboration can not
corroborate one another. 2 Some cases have held
that if the evidence of a given witness requires
corroboration as a matter of practice or law, then
any other testimony which also requires corrobora-
tion cannot be treated as supplying the requisite
corroboration. 3 The ieason‘given being that the
quality of the corroborative testimony is the same
in each case. They are both suspect and would not
supply the requisite corroborative evidence. What
has been stated is that evidence which itself
requires corroboration can not be capable of provi-
ding corroboration, because it needs corroboration
itself before it can be used to corroborate other
evidence. Another reason against mutual corrobora-
tion has been the danger of a conspiracy between

the witnesses to falsely implicate the accused.



The above reasoning which is mainly

against mutual corroboration is greatly criticized

in many cases. In the case of DPP V Kilbourne &

it was held that mutual corroboration would be
supported if there has not been any collusion
between the witnesses. 'hat case went on to hold
that where several children, between whom there have
been no collaboration in concocting a story, all
tell similar stories, it would appear that the
conclusion that each is telling the truth is likely
to be inescapable and the corroboration is very
strong. ''he same case held that in the case of
accomplices, if they give independent evidence as
to separate offences, when the circumstances are
such as to exclude the possibility of a jointly
concocted story, one can corroborate one another
provided that the evidence as to the one offence is
probative and admissible evidence as to the other.
It was observed that in most of the authorities the
accomplices were accomplices to a single crime, SO
the danger that they collaborated in concocting
their story is obvious and 1t 1s therefore quite
right that there should be a general rule that
accomplices cannot corroborate each other although

this need not be a universal rule. The outright



rule against mubtual corroboration was therefore
disapproved not only in the case of Kilbourne but
also in the case of DPP_v Hester ° and other cases

which preceded those two casese.

In Zambia, the case of Chimbo and Others Ve
the People © 1aid down a general rule that the
evidence of a suspect witness cannot be corroborated
by another suspect witness unless the witnesses are
suspect for different reasons. However, in the case
of sexual offences Mulenca v The People 7 stipulated
that the rule against mutual corroboration must be
limited to cases where the offence charged is a
single offence, or a tfansaction, involving two or
more complainants, but that if two or more complai-
nents, in addition to alleging assaults on themselves,
are eye witnesses of the assaults on the others, their
evidence of assault on such other witnesses would
be direct evidence snd capable of being corrobora=
tion. Those two cases talk about single transaction
which would imply that the witnesses may be accomp-
lices or might have collaborated. The cases do not
spell out the reasons for their restriction but the

%

case of Phiri (E) and Others v. The Peopleaclears

this point in regard to accomplices which would



easily be taken to be the principle governing

other witnesses like child witnesses and
complainants in sexual offences since this
case has been a leading case on the law of
corroboration, The case was trying to define
what was meant by special and compelling ground

within the meaning of Machobane v The People 9 and

it stated as follows:

"If the court is satisfied that the
circumstances are such that the danger

of the various accomplices having jointly
fabricated a story has been excluded this
would, at the time of Machobane have been
a special and compelling ground, and would
today be held to-be corroboration in
accordance with the modern less technical
approach to that word.

It may also be a special and compelling
ground that the circumstances are such as
completely to negative any motive for
false implication of the accused"., 10

The view taken by the Phiri (E) and Others case

which is termed the less technical approach is the
same principle laid down in the Kilbourne's case 1
above. ‘he same principle was followed in the recent

case of Shamwana and Others v The People.12 The

law in Zambia therefore is the same as that laid

down in Kilbourne case.

The rule against mutual corroboration and the

one that an accomplice cannot corroborate another
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accomplice was criticized and its abolition was
recommended in the Criminal Law Revision Committee. 15
The recent case Seemsto have taken cognizance of

the matter and thus the recent modifications intro-

duced in the Kilbourne and Phiri (F) and Others cases.

Laying out a strict rule against mutual corrobora-~

tion would only make the law apply unfairly especially
in cases where the only evidence available is that

of a suspect witness. The judge should in some
particular cases be lLeft to use his own discretion

to determine whether under the circumstances, the
danger of relying on the evidence of a particular

witness has been excluded.,



COLCLUSICIT

It has been noted from the study that
corroboration is necessary in a number of cases,
the most prominent ones being in cases of accomplice
and children. This observation is based on the
volume of cases which come from the lower courts to
the Supreme Court and the attitude adopted by these
courts. Despite the fact that corroboration has
been a long established requirement, there are still

areas for criticism .

One of the criticisms against the law of corro-
boration is that the rules are too technical., The
requirement for corroboration in some cases is quite
appropriate but the superior court has imposed very
technical rules for its application. To demonstrate
the technicality and complexity of the procedure the
author wishes to demonstrate how a judge is expected>

to handle a case where accomplice evidence is in issue.
Firstly, the Judge must decide on the status of the
witness, that isy he is expected to explain who is and
who is not an accomplice. After that he must warn
himself of the danger of convicting on +the uncorrobo-

rated evidence of zn accomplice. He must explain the



nature of the danger involved and if he decides

to convict without corroboration, he must show

that the danger has been excluded. If he finds

that he cannot convict without corroboration, he

must decide the issue of what éorroboration ise

If he does not find corroboration in the actual sense,
he must look for some other evidence which may amount
to corroboration. This is the time he considers
whether there are any "special and compelling"
grounds or "something more" to connect the accused

with the offence.

When such & jgporious procedure has to be
applied by magistrates in the lower court, the issue
becomes eomplicateds In maeny instances they misdirect
themselves on the procedure and the convictions are
quashed on appeal. Sometimes it is because the
Magistrates are poorly trained or because they do
not have the up~to-date materials to keep abreast with
the current law. The problem is not only in “ambia
but all over in the Commonwealth. In the Canadian
case of Vetrovec 1 it was argued that the corroboration
requirement at common law was both unduly technical
in its formulation and overbroad in its application.
It was stated that so rigid is the rule that convic-

tions are set aside almost by rule of . thumb if it
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was found that g warning in the correct words hag
not been given, The Law Reform Commission in
Crnada calleq for the abolition of all recuirements

. . . . 2
for corroboration, In the case of D.P, P, v Kilbourne

the House of Lords pointed out & number of misdirec—
tions by the Judpe which hag caused - the court of
Appeal to quash the conviction of the defendant,

In Zambia 4n the case of Phiri (E) and Ors. v The
5

People
M

Judges DPresiding clarified the Procedure apnlied in

Le Supreme Court for Zambia with five

corroborationvcases, and in g very lengthy Judgment
resolved many issues on +the Subject, Many people take
this case to be the suideline on corroboration 1aw,

The Supreme Court has also increased its readiness to
apply the proviso to avoid successful but unmeritorious

appeals,

In justifying the existing rules One may say

that these are rules which have developed over the

therefore they derive their legitimacy from well
established statutes and case law. The good thing
about these rules isg that the Judges have been flexible
as to what type or witnesses need corroboration., It

was held in the cases of D .P.P, v Lilbourne . and

oy
The People v Casey - that:




"The category of circumstances and
special types of cases which call for
special directions and warnings from
the trial Judse connot be considered
as closed. Increased Judicial
experience and indeed further psycho-
logical research may extend it". ©

The situation after Phiri (%) and -Others v The People

shows how flexible the Zambian Courts are ready

to be. The introduction of the #Witness with
interest of his own to serve" and the® something
more'type of evidence have been recently included

in the law of corroboration. The situation after
Phiri showsthat there has been a lot of improvement
in the interpretation of the law on the subject

of corroboration in general and as regards accomplice
and children evidence in particular. Further

improvement can still be made as recommended below.

An Evidence ict ond other enactments

It would be appropriate at this time for Zambia
to have its own Ividence Act. DMost of the evidence
rules have been settled either by statutes or by case
law but these rules are scattered all over in different
books and law reports. Vhen writing a  study of
this nature one finds problems in finding areas where

corroboration is required. In a situation where books
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are not readily available ang law reports not
up-to-date it becomes even more difficult for
the judge to find this law. The task of law reform
is entrusted with the Law Development Commission
which has already embarked on drafting an Zvidence
Act.6

One would not at this stage venture into
giving all the areas which would be incorporated in
the Evidence Act but g few areas can be mentioned

at this juncture.

(i) A specific definition of what would
amount to corroboration should be given.
This would include the definition given

in the case of R v Baskerville 7 and the

On€ in the case of Phiri (E) and Ors. v

The People 8 which introduced "the some-

thing more" phrase.

(ii)  The 4ct should include areas where corro-
boration should be made mandatory taking
into account the obsevvation made in the
study. For instance corroboration may
no longer be mandatory in cases of
Juveniles, defilement and procuration,

perjury and sedition but may be mandatory
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in cases of speed, identification

and confession taking into account

the dangers already discussed. Again
attention should be ziven as to whether
there should be a mandatory or discre-
tionary warning as regards evidence of
accomplices and complainants in sexual

CaseSe

(iii) A precise definition of who an accomplice

is should be given.

(iv) The rule for corroboration in sexual
offences has béen criticized as being
sexist. This should be either abolished
or reformed so as not to appear to be

discriminatory.

(v) The issue regarding corroboration of
suspect evidence by another suspect or
what is termed as mutual corroboration
should be resolved. Observations on
this issue have already been made in

this studye.

The list presented above is not an exhaustive
list of what the Act may include but there is apparent
confidence that the Reformérs would come out with an
Act which will take into account the views of various

institutions in the country. The law should take into

account the local condition and as reported in The



"limes of Zambia" that

"The time has come when we should ask
ourselves whether this System (Jjudicial)

1s the best given our circumstances

under which most beople who come to court
are not legally represented, are illiterate
and are not familiar with the language 9
and procedure in use in our courts”,

It can be noted with encouragement that there are
Evidence Acts already existing in other Commonwe=lth
countries from which eXamples may be drawn for
instance there is the Tndia Evidence Act, which was
greatly adopted in East Africas Uganda and Ghana
also have evidence Acts which may be of great use.
To emphasise the need for reform one nay say that;
"Laws are made by man to serve nane They
must therefore be constantly altered so as

to correspond to the dynamism of society.
Anything short of that entails rigidity in

the judicial systeﬁ and the applicgtion
of obsolete laws", 10
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