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CHAPTER ONE
HISTORY OF COMPANIES ACT IN ZAMBIA

INTRODUCT ION:

V. HISTORY OF THE. COMPANIES ACT IN ZAMBIA

Therne are many subiects crving out for legislative
reform. Comparny law may not be politiceailv the most
popular, but the !lawyer who reall’ cares must see injustice
and a moral business conduct going unpunis ed. This is so
because our compinies Actl is about 60 vesrs out of date
and we are permitting hundreds of companies to operate under
legislation which is out dated. it has become a paradise
ftor the confident%?tckﬂter whe usez the short comes in the
Act for his own bernetit and a% the e<pense of creditors and

shareholders.

This situation nas arisen because when the Act was
passed the pattern of investment was very ditterent from
the present pattern, it was mainly tormed for investors in

order for them to open up new industiries.

The Zambian companies Act was based on the English
companies Act, which has since undergone so many amendments
it is almost like a new Act compared to our own Act.
Vesaite the ftact that the people we xdopted the Act form
have seen .t's inadequacy and agpended it several time:s

March witlh the change times, the Jambian Act has achlieved

te



oniv a few insignificant amendments, such that 1f vou look
at the marginal notesz of the top of chapter 686 wvou
will find no fewer than 1% amenrding statutes from 1929 to 149/

e
wf which one is a tederal Act .

But, before we go on to look of the problems csused by
rheir adequacies in the companies Act we will ftirst give a
briet history of how the companies Act come into being iIn

Zambila.

Ihe statutes which enabled a corporation to be created

bv statute {rather than by letters, patents, speech Acts or

Hoval charter) are:

The stock companies Act 1844
The stock companies Act 18495
Companies clause consolidation Act 1845%
Joint stock companies winding up Act 248
aind 48 amendment 1843
Joint stock companies Act 18506
Joint stock companiezs Act 1859
Joint stock companies Act 1858
Companies Ac* 1862
Companies clause Act 1863
Companies Act 1863
Companies Act 18867
Companies Act 1867

Companies Act 1877



Lompanies Act 1819

Companies Act 1880
Compani=s winding up Act 1890
Directors abilitv Act 1830
Companies Act 1900
Companies {Consclidatior) Act 1908

These are =ome of the importatt of the old

company law of england that becane part of our recelved

)

faw in Jambia. There are many other Acts dealing with

minor aspects of these, it is said that the 18%6 Act, a
consolidating Act, 18 really the father of modern company
law. 1f that is the case one can only say he was a naive
father marmvy of the precautions built in the 1815 Act just
disappearad, no minimum capital, no approved auditors,
limited hability with no safe guard of anv signitficance other

) . 4
than notice to the worid by the use of the world limited .

The 1908 companies consol.dation Act was af course,
part of the law of England on the critical date 17th August
1911 when Northern Etastern Rhodesia and North Western
Rhodesis became by the Order in council Northern Rhodesia

wi“h power to make it's own laws to override or amend the

received law.

It was the 1908 Act which was the basisz of our own
companies proclamation of 1921 which in due course becaing

our companies Ordinance, which was chapter 216 of the



previous edition of the laws and i3 now the companies Act
chapter 686 of the current Revised Edition of the laws ot

Zambia,.

1.1 FORMALITIES FOR REGISTRATION OF A COMPANY IN ZAMBIA

The formation of a company iz often undertaken by a
promoter. When i1t iz desired to form a company certain
preliminary steps are necessary 2.¢ 1t has to be decided

whether it should be a public or private comoany.

In order to register a company certain documents have

to be filed at the registry of conpanies, of these the most

important are the memorandum and articles of association.

1.2 Memorandum of Association

The memorandum is the constitution of the company and
1t sets out the requirements that a company wmust fultill
beto-e it tan be registered and ars® set out in section 8 of
the companies Act. And of thege “he most important is rhe
objects clause which ztates the purpase for which a company
has been formed. This has 188d to the ultra vires doctrine
which has brought a lot of hardships to third parties
dealing with the company. {(This will be discussed in

detail later in the paper.)

The memorancum also provides for the amount of share
. - . , L
capital with which a company proposes to be registered

but of course the Act does not provided for a minimum share



capital which has lead to a situation in which just about
anvbody with a few kwachas can torm a company in Zambia.
this has alsoc lead to hardships being faced by creditors,

this will also be discussed later in full in the paper.

1.8 Articles of Association

The articles of ausociation is & document regulating
the rights of the members of the company among themselves,
and the manner in which the business of the company shall
be conduc:ted. 1t deals with the izzsue of shares, transfer
ot shares, alterxztion of capital, borrowing powers, general
meetings., voting rights directors, their appointment,
winding up and various other matteras, O0f the matters
dealt with in fthe articlies we shall concentrate on the
directors, because the conduct of company directors has in
recent vears became a matter of great public concern. And
in this paper we will trv to see how this anomaly can be

redressed.

In practice the memorandum and articles of association
are uUsually bound and filed as one document. The companies
Act does however, provide in the first schedule a zpecimen
ot articles and unless there is an express provision in the
articles excluding the applicatrion of table A' it shall be
applicable to that cmmpanv7, However, companies limlted
by gua-antee must alwavs prepare their own articles of
associrLation. A  company masy however only file a

memorandum.



in addition to the memorandum and articles a company

should also file the tollowing documents;

1.4 Form seven(7)

Ihis is the notice of situation of the office or
chance of situstior of office. 1t merely states the exact
iocation of the company and should be signed by the

secretary, director or and the manager of the company.

1.% Form Twelve {(12)

1t is a list which sets out the list of directors.

1.6 foarm fifteen{(15)

fhie is the declaration of compliance i.e an oath
taken by the person engaged 1in the tormation of the company
stating that the rsgquirements ot the companies Act have
been complied with. These documents are to be filed and an

appropriate fee paid to the revenue.

1f these documents ars found to be in order the
i . , . . ; a - .
Registrar issues s certiticates ot incorporation . Thilis 15

the company birth certiticate.

A company oniy comes 1nto existence when the

certificate of incorporation has beepn issued.

On the othe- hand a public company formed as such mav

hot commence business until 1t has obtained the registrars



certificate issued under section 44 of the companies Act;
$5r this purpose the registrar requires evidence that the
~ompany has ajlloted shares of a normal value on which at
l=ast one quarter of nominal value of the shares and the

whote of any premium has been received.

After this the colmpany comes in“o being or 1is born
with all rhe attrribuites of an incorporated company. It is
thess attributes =nd the hardships they have caused which
we are gcing to look at in the next chapte-s and how these
couid be amended to reduce the hardships caused and
uascruplous business man taking advantage of the same and
tinally end by giving recommendations to improve the

situation.
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CHAPTER TWO

LAW RELATING TO DIRECTORS

2.0 DIRECTORS

Nne of +the advantages of the company is that it
enables a person to have a financial interest in a business

in the management of which he is Uriable to take part.

The management of a company is therefore usually
entrusted *to a small body of persons commonly called

"directors’'.

This view can be viewed in the historical perspective,
starting from +the Ffirst E£nglish general incorporation
statute of 1944, which provided for the discharge of
certain corporate functions by the directors, ie. section

44 of the Hdoint stock companies Act.

The Act did not provide that a company should have
directors, but should a company decide to appoint directors

their powers and duties were provided under section 27.

This requirement in effect made a board of directors
an inherent part of a company and was confirmed in the

companies Act, 19465. sections 81 and 390 of the joint stock



companles Act ot 134% made it an imparative for a company
o have directors ard for the managemnent: and
superintendence ot the aftairs of the company to be vested

in the directors.

Ihis was the position until after November, 1924, when
the statuary requirement that a company must have directors

was restored section 170 of the 13948 Act provides that,

‘every company registered on or after
the first day ot November 1929 (other
than a private company) shall have at
least two directors, znd every company.
~egistered betore that date (other than
a private companv), and every private
company shall have a director.

fhis means that every public company must have at

. . . 1
lzast two directors and a private company one director .

But, since the Jambia companies Act was modelled after
the English companizs (consolidation) Act 1908 there has
been no statutory requirement for dJdirectors. That evervy
company has a director is probably the result of a false
assumption that a becard of directors is an integral part of

a Lambian company as it is of an English companv.

2.1 SHOULD THERE BE A CHANGE IN THZ LAW AS TO A DIRECTOR'S

STANDARD OF SKILL?

At the moment the law upon this important subiject is

to e found not in a coherent body of legislation but

10



bona fide vet perfectly irrational” .

Ancther less extreme exampie of a situation in which
the requirements of bona fides and subjective standac-d ot
ski1ll can fail to provide a company with adegquate
protection 1% supplied by the ¥facts brought out by WMr.
Miilner Hollands reportg on behalf of the Board of Trade,
into the atfairs of the Savoy Hotel Limited. The directors
ot the Savoy, on the bejiﬁf'that it was for the benefit ot
the group that their existing business should continue
unchanged, devised a scheme to deny any one who might
obtain voting control of the Savov companv, and thereby
indirectly control of it's wholly, owned subsidiary (the
Berkeley companv), the power of selling the Berkely hotel
and other property for what might be property development
purposes involving the demise of +the hotel. Counzel for
the Savoy took the view that the directors could propertv
embark upon their szscheme if they were bonafide of the
opinion that 1t would be in the better interest of the
company that the new state of affairs so produced should be

4
brought into existence..."

vet on the any rational and
objective view there was a crucial objection to the scheme,
narmely that it would have forever deprived the company of
the power or re-deploving its assets. Whether hy ethe-

changing the user of it's oroperty or selling it to a

purchaser for s price reflecting a more remunerative user.

12



2.2 OBJECTIONS TO AN OBJECTIVE TEST OF SKILL

Consideration will now be given to a number ot
obiecticons that have been raised to the requirement of an

objective standard of skill on the part of directors.

irat it wil)l stitie directors’ initiative and an
enterprising spirit in boardrooms. if t+the statutory
imposition of an obijective standard of skill was based on
that of <ay, the ressonable man of business then this
objection would largelyv be met since it would then be made
trp the courts that an allowance Yor entrepreneutrial
initiative had to be made in a vy event directors would
ﬁuqely take some comfort from the tact that the combination
nt the wide range of permissible conduct that would be
milowed +o directors by a stand that permitted a decision
that could have been taken by a reasonable man of business
o bhoari of directors) and the restraint the court would
feal in substituting their own judygment, upon a commercial
issus would very often result in a jud.cal judgment adverse

te directors only where bad faith was found.

| ndead the extreme likelihood that directors wou ld
cnly be penalised for breach of their duty of skili in a
some what limited number of situations can be preferred in

answer *o the objection that increasing control on the

13



conduct of directors mav be tast trreatening to became

counter-productive.

{+ has alss been contended that the objective standard
of skill wou bd ba inappropriate for imposition upon
directors of small family cowpanies and non executive
directors in the case of the former director it is
unlikely, that anv proceedings would be persued against him
for breach of the standards save i1n rare cases where there
were sufficient assets in a liquidation to encourage a
liquidator to do sc tor the benetit of the companvy's

R 5
creditors .

i+ has further been argued that the holding of a
directorship is not a professional emplovment, vet while
company directorships are net one of the older professions,
nevertheless business management i3 now regarded as an

important professional pursuit.

The common law is becoming increasing strigent in itt's
enforcement of the duty of care and it's imposition of high
professional standards upon the older profussions and there
is no good reason why this new profession should be subject

to such a lower standard of care.

{t is al=o feared by s>me people that the imposition

of more enacting standard of competence upon directors

14



could lead to an avalanche of litigation. In fact, quite
the coposite is libvely o be true and the present legal
timitations upon the actions by minority shareholders in
combination with the likely circumstances in tamily
companies that the majority share holders are themselves
the divectors wiil ensure that the provision imposing an
objective standard w:iil in manv situations be a paper
tiger, but not in the extreme situation where 1t could be
anwvolved., Ihe disinterested shame holder has been replaced
by the disintzrested ingstitution, and neither of them
realises anvihing 1z a miss until the company 1s on the
brick of liguidation. {¥ is in the ec<ceptional case where
tre lack of skill of the relevant directors is egregious
that the additional oprotection of share holders would be
wzlcome and more over any addition to the inadequate armoury
of liquidators could only be beneficiaie. Bection 9 of the
insolvency Aot providing tor the disgualification ot
directors of companies, twe of which have gone into
liguidation in five vesrs i1s a blunt instrument for the cont
of dangerously incomzetent Jdirectors. Although, on the
other Rhand, 17 must be recognised that the dishonest or
even highly prescient director would always be ditficult to
recover from whatever duties or limitations are imposed
upon himn, since when he appreciates that his company 13 no
longer prospering his undoubtedly then prevailing high
level of expenditure will be channelled into passing assets

towards his wife, familv and Swiss accounts which assets

15



apart from everything eise, will be heard to repossess sven

under the drawback provision of bankruptcy law.

the other dete: amt 13 the espsrnse of the pursuit
sometimes exceeds ths value ot the prize and thus esternal

r . .
constant on the prosecution ot iitigation applies to

company law as much as ipn anv other branch of the law.

Many boardroom decisions are reached by consensus ar
in recognition that ce: tasn directors have responsibility
tor and expertise i particular areas of the company's
business . These common circumstances and the fact <that
many  boardroom decisions when implemented, have passed
through a number of middle managesment, no longer accord
with the board's original concept of them, render
problematic the attribution and apporticument of liability
to and amonga a board ot directors. However it is felt that
Courts will not +ing such problems impossible to cope with,
1t has in the past been thouaght impozsible tor the courts
to be called upon ro pass jeugment UpoOnN cCommercial
decisions, vet under the law as it presently stands the

courts had in the case of e Burtorn and Decikem to make &

decision as to Whether =2 pProposog arrangement could
feasonably be considered by an intelligent and honest board
ot director as being irn the company’s interests. However
the courts could not be considered in that casze had they

been called up to unearth and Calculate the incalculable.

ig



The court would, in the mean time, be required simpily to
rndertaks & nareful exercise ot judgement.7. Where the
impazitinan of amrn obiective steyndard of skill upon a
divrectar would cause injustice, there is & discretion in
the courts under the law az it stands to provide him with
re)ief since =ecticn 448 of the companies Act of 1348
already provides him with relief n that it provides lin
amy peroosedings For negliigenc =, Jdetault, breach of duty, or
breackh of trust against an officer of the companvy, 1f it
andeazrs  to rtha sourt that he 1e¢ liable in respect of
neglicerce ., defnulb, bresch of duty or breach of trust, but
that he has acted hornestly and reasonably and that having
regard to nll circumstances of the case including those
connected with his appointment, he ought fairly to be
excused ., that court may ralieve him either whollvy or
parily, Ffrom his (ilability on such terms as the court mavy
thimle it Of vouvrse, this reliet 1s discretionary onliv
but, Y could b2 lezs cestrictively granted than in the

past with the imposition of a higher standard of skill.

Care must cobviously be taken not to reach the position
where o directar iz almost., i law, to be equated with a
trustee The latter has very strict duties specificallwv
desiqgrned +to minimise the chance of loss, while a director
must be s entreprenaur whose motto is lpothing ventured
nothing gained®™, However, it iz fe2lt that to impose an

obijecti e stendard of skill would not divorce the chances
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2.3(0) DUTIES OF DIRECTORS

There should also be included a section requiring a
director to disclose only material interest in contacts but
including contracts which do not come before the board. . 8 4
a director has a material interest in a contract (other
than a service contract with a director) whereby any
individual, fFirm or hody corporate undertakes the
management and administration of a substantial part of any
busingss of the company, a copv of the contract and a
return stating the directors' interest should be delivered
t¢ the registrar. This is so because investment companies
sometimes appoint agents to manage their business and the
directors mav have an interest in the managing agency and
30 draw part of their remuneration for the management of the

company indirectly throuagh the agency.

This should also extend to the prohibition of loans by

a company to another company in which the directors of the

lending company have a controlling interest.

2.4(1) DIRECTORS POWERS AND SHARE HOLDERS CONTROL

There should be qreater disclosure of matters relating
te directors in the publishing of financial statements.

This can be done by providing that there should be

19



wadigemns an Fraods ey dicootors jer. where they sell the

azzetas to third part
rhe diffar-ence, oar they sell the azssets to themselves or a
motarive and an under wvaluation to the detriment of <the
~amoanyv cumh @ situTtion ~muld be avoided if the gpeneral

cf the s211 of assets baefore there

mEeeting were Yoo apnr

s i mmosest af

2.7 WINDING UP

the courts g ld be empowered to order public
eosminnticon of direstors of  an insolvent company where
there ‘= some prima fasis case of culpebility. ine Act does
et At prerent nprovide & cuFficient deterrent to dissuade
dirpetmars from eoctinuisg the business of a company which

ey e by b Relptessiv insolvent.

The A=+  akouild he amended to provide & summary
procedures tn dral wiith metiomable negligence by directors
and affime-s, amd to bkeinag within its scope & recover ot

any property of the company .

in +he cace of winding up a penalty should be extended

Faopr fragdalamt *esding where the facts are discovered in

orher circumstances then in the course of winding up.

21



REFERENCE

Robert A. Kessler, fhe statutory requlirement of a
board ot directors'® A corporate Anachimom, 21
University of Chicgo, (13980) (R 5938

Hutton v West Coik Railwav Co {1983) 23ChD 554 at 571.

®. Instine, "ihe dhitv of directors' Journal of
bus iness law May 1979

ibidy

J. Dare fhe law relating companies 1in Zambia' Law
assnciation Joutrnai Vol 11 June 1988

Te
lv&di

(199717 WLK &4

Charlesworth, Lompary Law, London, Srteve, & Son 19695
Jenkins Company Law Lommittee, Juna {(1962) .... 1749,




CHAPTER THREE

THE OBJECTIVES AND ULTRA VIRES DOCTRINE OF A COMPANY

d.3 ITHE JOBJECTIVES OF CUMPANY ANMD THE ULTRA VIRES DOLTRINE

e obijects of L Lonpany s ot i the chiezcts
. . . o . . 1 oo
Cadise iy PR S fres b mrsd i o seancLiation. Gizjects
Cadvaes defimpe ths #2irga wlthin Which a company may acht; Lhe
Compain: Can nut erscmgd these powers because that act will
be Uulbt,w vicves wnd apy olties virgs act 1s vold and coreates

P aginis sgaesiot L ComDmas. Duch 3 tramssotion cannot be

rmxxii;d goen by all the  mesbers .,  and that compansy

i

. 3
wrainst the putside party o

b

canveat  entocos The montesc
e CuLEIGE: 18 zlrio mound By oan wltea vires contract e he

Carr nol oentoros b caninn T Nhe sooapsny .

The maln purpnss ofF fthe o ltra vires rule was tp ensures

trat s lovweshor Sie om0 oo mirmitg  company did not Find
Fimse.? hoiding shores Iin 3 trizsd fish shop and *ao givse

thosae w i sl lowsd crarel oy e

e

& Pimited COMDRNY £EOMe

-
et

&sBLacaince Lhaet Lo 3 zsrets would cot be dissipated in

unsuthorised erteirprisss,

; L L
Fodbed v &1 cecant Judicial utterarces nave suguested
1,

that tos principlse function of the rule is to protect

sharaiwwlder oy Leforming Yhem of the business in which

8]
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their money may be used and that the protection that the

creditors receive 1% purely zoinsidontal,. More over, the
- ; "7 I
committee concluded that irnn consegusnce of the width of

modern obiject clauses the doctrine of wltra wvires 13 an
Pliusery pretection for Yae sharsholdsrs and vet mavbe a

pitFali For third na-tiss deal!ing with the company.

Duse tm thie., *“w olbtrs wvires soin has, led to unijust

rengl s, A decision =ften cited {n this connection is in
. . , .8 , L . N
re Jomn Besuforte London Lid o MWhere +the obiects of the

company were Yo cariy on Lhe visimzan of comsumers and gown

Gakars. The oeops oy cdes tded to produce veneer panels and
eract a Facteow  Fo- et o ansae . althrugh this actively
was not withi;n the obizcts clause. Whan the company went

into liquidation ciaims waie brought oy ©he builder ot the
taztory, 2 firn whasoh gupslied seness and a company which
rad somlyed corlez to e Yoo bvary., All claims were
rejested, acd this ecejeition upheld by the court of Appeal.
fthe claimants know the purpose tor which the goods were

required, trhey ware Jdecnsd  bo boidde Tt Lhe pUrpsSsase Was

Ultra wvires and 20 could cot clsim &gsinEt the company.

St THE ZAMBLAN COUNY

Itve Zambisr cowrt bad the soporturity of sxamining the

Slhe o n o wauoee rrix andd f

prdusticos that results from if in

the case of Kernezoss V Hermis Bafaris wLimited . lhe planta
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was claiming from the detendant company a same of money to
the wvalue of K9,729:20 Yor ooods sold. fhe case ftor tne
plantift was that. he had esotered inte san airral agrermpent
with the general manager of the dsfendant company to suoply
7,484 bags of burnt maize at KLIdU per bag. Half of the
pags had already been coliected bv the defendant coumpany
ame  three other hald was ready for collectior at the
plantiff's Ffarm 1n Mukushl. ihe deferndant company had
refused to pay tor the bags collected as well as tor those
which had not been collected on the ground that it had no

power Tto purchaze and rezsell burnt maicze.

The issue was to determing whether the purchase of
burnt maize was within the obijects clause of the company.
I1f not +the claim was vold on sccount that it was ultra

vires the defendant company.

fThe court held that the contract was ultra viress the
detendant company. ihe Judge narcomly construsd clause 3F
of the defendant memorandum and did not address himself to

10

the Heil House case . Ulause 3f wasz almost as bkroad as
similar clause 1nm *the Hell houses case (this lnciudea power
to carry on any other trade or busziness whatsoeve- which
could in the opinion oFf the beoard of directors can b
advantageously carrizd on by the company in cennectian with
or as an ancilliary to any of the abosve business an the

generai business of caompany and this clause was unteld by
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was claiming from the detendant company a same of money to
the wvalue of K3,729:20 for goods sold. fhe case Tor tne
plantift was that. he had entered into an cral agreosment
With tihe gerneral manager of the defendant company to sunply
T,484 bags of burnt maire at KibU per bag. Hal¥f ot the
bags had already been collected by the defendant company
angd three other haif was ready tor coliectior at the
plantiff's farm 1n Mukusihl. the defendant company had
refused to pavy tor the bags collected as well as for those
wiitch had not been collected on the ground that 1t had no

poWer to purchase arnd rrecsell burnt maize.

The issue waz o deoterming whether the purchase of
burnt maize was within the objectz: clause of the company.
If not the claim was vold on zococunt that it was ultra

vires the defendant company.

the cnurt held that the contract was ul*ra wvires the
detendant company. The Judge narvoaly construed clause 3§
of the detendant memorandum and did not address himself to

0N

the Bell House casz . (Llause 3If wan almost as broad as =z
similar clause 1 the Hell bouses csss (this incliudese power
to carry on any other trade or business whatsoeve:® which
covld in the opinion of the board of directors —can b
advantagecusly carrisd s by the company in connectinn with

or as sn anciliary to any of the above Lusiness on the

general business of company arnd this clsuse was unheld by



the court.

And clause 3f read¥to purchase take on lease in
exchange lure or otherwise any real property any rights or
prestige which the company may think necessary or
convenient for the purpose of it's business and in
particular any lease building easement machinery plant and

stock in trade®™.

1t was wide enough to include the purchase of maize,
the fact that it was subjective made it even possible to
purchase any real and personal property. for persons*
dealing with the company it was not potentially ultra
vires, but the judge chose to use the main objects rule to
interpret this object that meant +that the general words
were taken in connection with what were shown by the
context to be the dominant or mean object to which he couldg

relate the general words this is potentially unrealistic.

The judge was not bound to follow the main objects
rule of construction nor the broad construction adopted in

the Bell houses case.

I¥ he did not wish to cause hardship to the planitiff
as he seemed to have regretted holding the contract ultra.
vires he would have saved himself regret by adopting the

broad construction in Bell houses case. He would even have
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alleged the plantiffs hardship by granting remedies
available, which were to trace his property and the right to
sue the general manager with whom he had dealt with on the

bases of breach of warranty of authority. Sinclair V.

Broughamio. It would therefore appear that the hardship
suffered by the plantiff in the Kernezos case was not
really a result of the law, but rather a result of the
learned judge's perception of the law. That is why it is -
now up to the legislator to rectify the situation and as
Judge Sakala had rightly pointed out the best course +to
follow would be abolish the doctrine altogether or provide
protection to the innocent persons as they have done in the

United Kingdom.

This was done because the objects clause ceased to
protect share holders and persons dealing with the company.
This situation arose because the objects clause were
drafted too widely and were there were not drafted widely
the doctrine was a trap for persons dealing with the

company.

Thus the new section 35 of the United Kingdom

companies Act provides that

“in favour of person dealing with a
company in good faith a transaction
decided on by the directors shall be
deemed one within the capacity to enter
into....."%
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A party to such a transaction shall not be bound to
inquire as to the capacity of the company to enter into
such transactions and shall be presumed to have acted in

good faith unless the contrary to proved.

The above provision was intended to mean that if for
example a person enters into a contract with a company
which although lawful is ultra vires the company and he doe
not actually know that it is ultra vires. Provided that it
has been decided by the directors he can assume that it is
ultra vires and will be able to enforce the contract
against the company and the company will not be able to
pleade ultra vires. That is why is if the judge had
wanted to do justice he would have held the director liable
on the contract, even though an aggrieved party can raise
breach of warranty of authority. 8ince him being in
control of the company he should have known that the
transaction was ultra vires.

The ultra vire; doctrine has been widely criticised
professor R.r. Pemungton in companies in the common market,
refers to the horrors of the ultra vires rule. Professor
Gower writes® the ultra vires doctrine has outlived it's
uscfulncss“z. The ultra vires doctrine is only applicable
to corporations. Other forms of business organisation,
such as partnerships, can by agreement amongst the members,

engage in any transaction in connected with the ordinary
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course of their activities.

The harshness of the ultra vires rule is
perhaps highlighted in the case of small family business
where it is entirely fortuitous whether the trade is
carried on by a company or partnership. It seems rather
anomalous that whether the family can carry on business and
a particular or transaction defends upon the circumstances

of whether they are incorporated or not.

In the case of large companies where the shareholders
are divorced from the day-to-day management of the
business, the problem has a different perspective unless
the validity of the ultra vires contract to made to depend
upon the prior approval or subsequent ratification of a
general meeting. That is why it is recommended here that
the company should have the same contractual powers as are
individual and that the powers of a company stated in the
memorandum of association should take effect solely as a
contract between the company and it's share holders as to
the powers exercisable by the director,s and could be
altered by a special resolution without the necessarily of
obtaining the sanction of the court. This recommendation
was also proposed by the cohen committee; but the Jenkins
committee appeared to have rejected this proposal for two
main reasons. The first was that directors would have too

wide powers, and the sacond was that investors,
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have rights and powers pertains to suristic perszons 1o R T
G amne tialld Brtent AR to individuals, except natidral
akilities such as capacity to marry and o meke & will, but
including name, horor and credit. for third persons benetit
who deal with ths corporation, the laws wsually freeze this
Fi0ll canmcite intn A “¥ormal' i,e an absoiute Fixed sum
facuities, independent ol the purpose cf incorporation and
restrictions imoosed through charter or by~ lLaws . Even
rrough a  Iurlistic persorn ought not  to make certain
transactions asccording to the constitutional’' documents and
revsolution of sha-aholdear’s meetings, it can vat do them
with legal eftect. Any trangaction with *hird parties
theretfore, is valid at least if there is no
fradulent coliusior hatween the agents and the third

parties

From the above argument i1t {wllows that, it does not
make a lot of sense in holding contract ultra vires when an
innocent borafide persons deals with a company which wnows
rhat what it is doing to bevond it‘s powers and the people
who are in charge asre allowed to hide pehind the wveil of
incorporation i.e if the act is ultra vires the company why
did they engage in tha act in the first place because ayx
directors of the company they are supposed to know the
limits of the company's powers and 1t 1is them that are
SUPPOBEC ey be held liablem onn the contract and not  an

innacent third psrty who does nat even know what 1s company
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has power to do. But, of course it might be argued that
there is the constructive notice principle this will be
dealt with more extensively in the next chapter and how it
works against a third party especially in a third world

country).

The ultra vires doctrine works very much against the.
individual and helps to enrich the real culprits. In this
case the people who are behind the running of the companies
because they themselves cannot be brought to book because
they are a separate legal entity from the companies they
purport to run. Keeping the ultra vires doctrine is like
letting a criminal benefit from his crime letting directors
take advantage of a transaction which they know or at least
should know to be ultra vires and still enter into the
transaction is committing a fraud on the other party and
later claim that they can't pay for the goods delivered.
They benefit and the third person suffers and their company
continues to flourish at the expense of individual persons.
The ultra vires doctrine should be abolished only to do

Justice.

In light of this conclusion the following

recommendations should be taken into account when amending

the out dated companies Act.
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(i) a contract entered into between a company and
another party (including shareholders onctracting
otherwise than in their capacity as
shareholders). Dealing with the company in god
faith should not be hold to be invalid as against
the other party on the ground that it was bevond
the powers of the company. He should not,
however, be allowed to enforce the contract
without submitting to perform his part of it so
far as it is unperformed.

(ii) In entering into any such contract <the other
party should be entitled to assume, without
investigation, that the company is in fact
possessed of the necessary power, and should not,
by reason of his omission so to investigate, be
deemed not list to have acted in good faith, nor
deprived of his right to enforce the contracton
the ground that at the time of entering into it
he had constructive notice of any limitation on
the powers of the company, or on the powers of
any director or other persons to act on behalf of
the company, imposed by it's memorandum or

article of association.

ii) The other party should not be deprived of his

right to enforce the contract on the ground that
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he had actual knowledge of the contents of the
memorandum and reasonably failed to appreciate
that they had the effect of precluding the
company {(or any director or other persons on it's
behalf) from entering into the contract in

question.
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CHAPTER FOUR

CONSTRUCTIVE NOTICE PRINCIPLE

4.0 CONSTRUCTIVE NOTICE PRINCIPLE

A person who has entered into an ultra vires contract
with a company will find it difficult, if not impossible to
sustain an action where he is presumed to know from actual
inspection of the memorandum or otherwise that the company

has no power to make the contract.

This is the principle of constructive notice which
provides that a person is treated as having knowledge of the
contents of a companv's registered documents whether or not
he has taken the trouble to read them, at least where he is
seeking to enforce against the company a right which is

inconsistent with the provisions of those documents“1

Since the law assumes that persons contracting with a
company will have inspected it's memorandum it will enforce’
an ultra vires contract made with a company which on the
face of it is ultra vires, ie where, if the contract and the
memorandum had been compared; the contract would have
appeared to be ultra vires, The rule applies whether the

memorandum has infact been inspected or notz.
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The contracting party who cannot enforce the contract
against the company may sue the agent who negotiated the
contract on the company's behalf (usually the director) for
damages for breach of warranty of authority. Every agent
warrants that his principal has power to make the contract
which the agent is making on his behalf. Where the company
is a statutory one and it's powers are therefore contained
in a statute, it is not possible to sue the directors
since everyone is deemed to know the contents of a

statute and ignorance of the law is no excuses.

The doctrine of constructive notice of the memorandum
could, of course, prevent an action against the directors
of a registered company for breach of warranty, since the
other contracting party could not rely on a warranty where
he had knowledge of it's falsetly, even though that

knowledge was merely constructive.

However, though the point is not free from doubt, it is
not thought that the doctrine of constructive notice will
be allowed to prevent an action for breaching warranty;
where the directors have made misleading statements as +to
the operation of the company public document as disthict
from their content e.g where the directors state that the

limit of borrowing have not been exceeded.
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Furthermore it is likely that the director who
willfully misrepresent their own powers, or those of the
company; will be liable in the tort of dec:eit to a person
dealing with the company in spite of the doctrine of
constructive notice which deems that the cutsider knows the
company's powers and cannot be misled. The company could
also be suyed being vicariously liable for the deceit of

directors.

However, an action in deceit agaist the company and or
the directors would of course be difficult, if not
impossible, to sustain where the other party knows either
from actual inspection of the memorandum or otherwise that

the company has no power to make the contract.

In mahoney V East Holyford mining Co Lod Hatherley
said that persons dealing with the company even if they do
not have actual notice of the company objects because they
have not inspected the memorandum, have constructive
notice of its provisions, it they are deemed to know them,
because the memorandum like most of the documents
registeredwiththe register of companies, is open to public

inspection and could be inspected.
Accordingly, if they make a contract which is to their

knowledge, actual or constructive, ultra vires the company,

and the company takes the point, they cannot at common law
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enforce it, as is shown by Re Jon Beaufole Ltds.

1¥f however they have supplied goods or performed
services under such a contract they cannot at common law
obtain payment, and if they have lent money the general

rule is that they cannot recover it.

In Britain this concept has, however, been radically
affected by section 35 of the British companies Act 1985
which provides that if a person enters into an ultra vires
contract with a company and does not know that it is ultra
vires provided that it has been decided on by the directors
he can assume that it is inltra vires and he will be able to
enforce the contract against the company and the company
will be unable to plead ultra vires. This was done in
order +to alleviate the hardship caused to third parties
dealing with the company because it is not alwaysposible to
check the company registry for a company's documents, this
situation is even worse for a third world country like
Zambia where the information is out dated and not properly
filed. Such that you cannot find the information you want

at the appropriate time.
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4.1 HOW THE RULE WORKS AGAINST THIRD PARTIES DEALING WITH

A COMPANY

The doctrine of constructive notice is a fallacy which
can be said to be true of third world countries, as an
interview with the Registrar of companies revealed 6. In
reality the situation is very different from theory and all
it does is create hardsﬁips and incovinience for people who
go to the registry to look for information about companies
they want to deal with. The registry is centralised it is
only in Lusaka that is were all companies file <their

records and documents.

In the course of the investigation it was revealed
that in some cases if took the registry months to locate
the company files in question and sometimes the people
Jjust gave up because the company files in question could
not be found. Secondly if they did find the files they in
most of the cases had outdated information which was
totally irrelevant and could not be used; e.g information
files still showed names of directors who are no longer
serving directors or worse still they still obtained the
names of first directors. Moreover, when a company passes
a special resolution they are not filed not even when they
make an alteration to the memorandum or articles of

association7.
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How practicable is a situation where somebody travels
all the way from another part of Zambia to Lusaka to get -
some information about a company only to be told that the
company in question's records cannot be found or if found
there is outdated information. And let us suppose the
individual were to engage into a transaction with the
company and the court later holds the contract ultra vires
who suffers in the this case because the company could not
engage in the transaction in question and the their party

is presumed to have had constructive notice of this.

That is why it is submitted here that the constructive
notice principle should be abolished in order to alleviate
the hardships suffered by people as a result of this
principle which can not work in a third world country.

The Registrar of companies when asked about thus
situation confirmed that it was true and advanced the

following reasons for the short comings.

The first reason is that, whilst the offices of the
registry are situated at the ministry of commerce and
industry, kwacha house, the files of companies are kept at
the old bank of Zambia building. - This creates a very
cumbersome process if the registry is to retrieve files of
companies because they have to travel to the old Bank of
Zambia building and the files there are not filed property

because of the space.
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The second issue concerns the outdated information.
On this, the registrar stated that through it was their
duty to up date the information, but because of the
shortage of man power even if a company does not file new
information or resolutions passed, there is nothing they
can do about it because they lack the machinery and

manpower to enforce or work an efficient system.

It was suggested t*o the Registrar that,
decentralising the system might help to alleviate the
hardships of filing because each provincial headquarter
will have registry and the Lusaka one can be used as the

principle registry.

The Registrar refused that, this is not the solution
and stated that the only solution lay in computerising the
system the gave an example that even large countries like
south Africa which has far more companies then Zambia has

only one registry in Pretoria.

However, the problem with computerising is the cost,
it i€ costing South Africa about 23 Million Rands, this
could not be a foreseeable solution in the new future as

the solution to the problem.
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Therefore the only available solution of the moment
lies in legislation and the courts to see to it that

mfiscruplous people do not take advantage of such a
situation to their advantage at the disadvantage of

innocent third parties dealing with the company. That is

why legislation has been passed in England to cover

innocent third parties who enter into contracts with the

company in good faith7.

But, since legislation is for behind business reality
in Zambia it is up to the courts to look behind the smoke
screen and look at the realities behind any company and the
contracts entered into and the motives behind such
contracts if only to do Jjustice. Otherwise the culprits
will use the short comings in the law to enrich themselves

at the expense of third parties who deal with the company.

The Zambia High Court had the opportunity of examining
the constructive notice rule in the case of vin mals

limi ted v Zambia Bata shoe company9 limited in which the

defendant caused to be inserted in the Times of 15th and

16th January and advertisement to the effect that some
property was being sold among them, one executive house

on modzimoyo close park lands Kitwe, the plantiff, having
seen the advertisement wrote to the defendant offering to
buy the said property at consideration of Kl1.6 million.

The plantiff later received a reply signed by the
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management accountant of the defendint company. A contract
was subsequently signed. The payment was made in two
installments which was accepted but later returned it was on
these main facts th&t the plantiff brought this action for

among other things specific performance.

One of the defenses raised was that the sale of the
property by the company could only be done after passing a
special resolution in terms of the clause 6B of the
companies articles of association. And since the articles
of association were public documents the plantiff was

deemed to have constructive notice of it's contents.

The court held that a person dealing with a company
might have constructive notice of the articles but he will
not be presumed to know of the internal irregularities in
the company and further still that he was induced to enter
into the contract by the advertisement in the paper

together with the conduct of Mr. Mbiwe the accountant.

In this case it is submitted that the judge must bhave
taken into consideration the practical realities and the
British amendment to the companies Actio ie if a person
enters into a contract with a company and is bonafide
person with no frand involved even though the act is ultra

vires the company and he should have had constructive notice

he can still enforce the contract against the company. In
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this case had the judge followed the 1w strictly of
constructive notice he would have done a lot of injustice
to the plantiff who was a bonafide purchaser of the

property.

from the above argument it is clear that if lawyers in
Zambia are not prepared to use their having in the interest
of their clients such as in the case cited above will never
see the light of day and justice will not be done nor seen
to be done. This is more important in a society such as
ours. Legislators evervwhere never keep pace with the
needs of society but, lawyvers and courts should be prepared
to ensure that the law never falls too far behind the

social and economic realities in any society.

That is why the judge could not allow the members of
the company to hide behind the objects clause and
constructive notice of the company because to have done so
would have resulted in unjustice to the third party.

It is therefore submitted here that in order to avoid
such issues arising r@gain which might course injustice the
constructive notice principle should be done away with it
only in the interest of justice and because of the reasons
given above which people suffer in order to find <the
documents on any complaining. The constructive notice
principle is not practical in a country like ours unless

the system was computerised.
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CHAPTER FIVE

LIMITED LIABILITY AND SHARE CAPITAL

5.0 LIMITED LIABILITY AND SHARE CAPITAL

S.1 Limitation of liability

The fourth clause of the memorandum of a limited
company states that the liability of the members is limite
and where the company is limited by guarantee this clause
may contain the terms of the guarantee, though this may

. . - . 1
appear in the articles of association.

5.2 Limitation by shares

The ability of a company to pay it's debts is
unlimited in the sense that it must pay all debts due from

it so long as it's assets are suffient to meet them.

1t should be noted that limitation of liability refers
to the members and not to the company itself. Thelability
of the discharge it'sljabilities so long has it's assets to

do so.
Limitation of liability may occur on formation, ie tf

company is registered as suchz. This means the hability of

each member to contribute to the capital is limited to the
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nominal value of the shares that he has agreed to take up.
Once the member has paid the company for his share his
liability is discharged completely and he cannot be
responsible for making up the dficiences of the company or

of other share holders3.

Further more, he has no liability whatever in respect
of unissued shares. However in small companies which are
private, the advantages of limited liability tend to be
illusory since those who give the company credit facilities
will in practice require guarantee from it's directors and

major share holders‘.

$.3. Limited by guarantee

Company limited by guarantee mavbe registered with or
without a share capital. Where there is no share capital
the members have no liability unless and until the company
goes into liquidation. When this happens those who are
members at the time are required to contribute towards the
payment of the company's debts and liabilities and the cost
of winding up in accordance with the guarantee. The amount
guaranteed will be what ¢@gver sum is state in the

memorandum.
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5.4 Minimum Share Capital

The fifth clause of the memorandum of a company which
is limited by share or guarantee must state the amount of
the company's share capital and it's division into a fixed
amount. This is called the nominal capital or authorised
capital, this is what the company is authorised to raise by
the amount of shares. The amount of such capital will be
determined by business considerations, and there is no
fixed maximum's but, in Zambia the minimum is K100,000 but
this is not provided for the Act it is just the amount you
must raise as capital before the registrar can consider

registering yvour company.

3.6 Abuses of limited Liability and minimum share Capita;‘-.

The abuses caused are firstly that it is much too
cheap and far too easy to form a limited company and this
has led to an irresponsible multiplication of companies,
particularl§ of one man companies, often to take over the

‘assets of very small and under-capitalized business.

When these fails, as they frequently do the creditors
have been left without a remedy against the proprietor and
the company's assets have been insufficient +to satisfy
their claims. This is because of the principle of limited

liability of the members.
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The incorporation of small business can be traced back
to the epoch making decision of the house of lords in
Salomon V Salomon and co Ltd6 recognising the validity of
Mr Salomon's claim as a preferential creditor against his
own one man company and the words of lord Davy at page 54
are often over looked but are much important. it is
possible and (1 think) probable that the conclusion to
which 1 feel constrained to come to in this case, may not
have been contemplated by the legislature and maybe due to
some defect in the machinery of the Act®. He goes on to
say that %this was true because the Act than and the
administrative machinery do not sufficiently protect us
against the economic damage caused by under capitalised

limited liability companies®

There are two theories to under capitalised business’
are argument is that, under capitalised business lead to
over extended credit and increased prices. While on the
other hand it is argued that limited liability encourages

industrial and commercial enterprisesv.
The truth of the two theories is a matter of fact if

under capitalised companies lead to over extend credit and

increased prices then it should be discouraged.
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In Zambia for instance the minimum share capital
should be raised to reflect the economic realities because
K100,000 is too little and it will definitely lead to
heavy borrowing to raise the necessary capital to start a
decent business concern which leads us to the point of over
extended credit which seem to be true and it such a company
folds up then the creditor lose out, because the capital of
K100,00 cannot cover the debts of the company. Mean while
the people who formed the company prosper at the expense of

the creditors.

The other argument is that a company will be better
run if the management have a larger stake in it themselves
je if they pump in a lot of money because it if folds up

they also stand to lose.

And if limited liability does encourage
industrialization it balance between the two must be strict
s0o as to come up with the best alternative and the

following alternatives are available.

(i) The government should set up a companies
commission and which can carry out investigations
into suspicious cases and would facilitate prosecution
of offenders. 1t should be comprised of a member from
the anti corruption commission, an accountants,

lawyer, a police officer, and somebody form the office
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(ii]

(iv)

the

of the Registrar of companies office. This commission
would fill the gap between the registry and the courts
and would act as a watch dog for the two
organisations and people could report this commission

for irregularities in companies.

private companies which do not submit their accounts
should do so to the commission. So too should public
companies for scrutiny.

creditor protection must be linked to limited hability \

L
and not to the size of the company for example iﬁg\\
Malayia if it is found that the capital is below the
minimum the company forfeits it's limited liability or:
is wind up or declared a nullity leaving the members
personality liable.

i\

The wvalue of the assets contributed in payment for -
shares must be guaranteed by the share holder and ﬂ
liability passes with the shares subject to a right Qf

N,

recourse against the transferor. Vo

With this degree of morality imposed on a person by A

law the private business man will not be s0

unscrupulous.
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But, if you were to ask any small business man today
why he decided to incorporate his business he will tell vou
it is to take advantage of their consequences of a limited
liability company, but the truth of the matter is that they
are afraid of being squeezed out of business and to protect
his family because he forsees the risk of financial
problems in the future and he would like the creditors to
carry the risk that is why the minimum share capital should
be raised to reduce an inscruplous people forming limited
liabity companys so that they can hid behind the veil of
incorporation and pass the risk to the creditors. It is
down right moral to allow mini companies to risk money int

the way they do.
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CHAPTER SIX

LIFTING THE CORPORATE VEIL

6.0 LIFTING THE CORPORATE VEIL

It is true that the Act is full of sections intended
to prevent reckless trading but in practice those sections
do not amount to a row of beans. That is why, in england,
roads have been made by state for the veil of corporate

personality to be lifted.

6.1 STATUTORY PIERCING OF THE CORPORATE VEIL

The first example of a case where the veil is lifted
by statute is where a company carries on a business for
more than six months with less than the statutory minimum
number of members i.e two in a private company and seven in
a public company, in which event every person who is a
member during any part of the time that the business is so
carried on after the end of 6 months and who knows that the
business is so carried on after the end of six months is
jointly and severally liable for all the companies debts
contracted during such time and maybe severally sued there
ofl. This section intends to ensure that the number of

members does not fall below the statutory minimum. This is

exceptional because the general rule is that the debts of

55



the company can not be enforced against the members.

Section 87z provides that the failure of a company to
publish its name it imposes liability on a company which
fails to fix name in the manner prescribed by the Act and
imposes personal liability on any manger or director who
knowly or willfully allows the defect. This section was

elaborated in the case of S.J. Patel Zambia V Gunamona.

This was an appeal by the piaintiff agaist the
decision of the registrar in which he granted un-
conditional leave to defend the plantiff claim brought in
respect of three dishonored cheques. The plantiff supplied
qgoods to longacres stores limited and three cheques were
drawn in their favour signed by the defendant in his
capacity as managing director of the company over a rubber
stamp bearing the inscription, longacres store. Without
the word limited appearing on the cheques. Subsequent to
the issue of these cheques, the company went into voluntary
liquidation and on presentation of the cheques they were
dishonoured. The issue was as to whether the defendant had
a statutory liability for the amount claimed by the

plantiff was considered.

It was held under the companies ordinance that it

requires that the company name in full be engraved on it's

seal and mentioned in documents to be signed by or on

66



behalf of the company and that the last word of the company
should end with the word limited failure to comply with the
provision makes the person who signs the document

personally liable if the company fails to payq.

And that if the failure to comply with the statutory
provision the defendant is rendered himself liable to the
plantiffs for the amount payable in respect of the three

cheques. .

Under section 218 of the companies Act, if in the
course of winding up a company it appears that the affairs
of the company have been carried out with the intention to
defraud the creditors. The courts may on the application
of the official receive or liquidator, creditor or
contributor if it feels that any person who knownly was a
party to the carrying on of the business with the intention
to defraud the creditors shall be personally liable for all

or part of the debt so as the court may direct.

For obvious reasons this paper is not intended to deal
with statutory piercing but it was mainly intended
illustrate the provisions in the Act that provide

protection to creditors.
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6.3 UNDER JUDICIAL INTERPRETATION

Efforts by the judges to 1lift the veil have, in
general been hum strung by the Salomon case, which finally
destroyed the possibility of regarding a “one-man company'
as a mere ahas of, or agent for, the principle shareholder.
Third parties, who are so ill advised as to forget this and
to regard the shareholders as the company, will not only
have no rights against the numbers but many, in some
circumstances mean incure liability to the company. Neverthe.
there have beesn exceptional cases in which the courts have
felt themselves bound able to ignore the corporate entity
and to treat the individual sharehclders as liable for it's
acts or entitled to it's property, or to regard the various

companies of the gtroup as one entity.

3.4 AGENCY:

1f a company is acting expressly as the agent of it's
controller then clearly the transaction will be binding on
the controllers as principals. The problem arises in cases
of implicit agency ie where the courts implies from the

facts of a case that a company is a mere agent.
In Re F. G films5 a United Kingdom Company; with it's

sole place of business being a registered office with no

employvees and completely dominated by an American Company

68



apparently made a film. The problem was whether this was
really a United Kingdom Company on which made the fiim and
there for entitled to British subsidies it was held that
+the United Kingdom Company was merely acting as a nominee
of the American company and therefore the £ilm was not a

British film.

6.2.1 *SHAM' COMPANIES:

The Salomon doctrine can be set aside if a company is
a mere “Sham' - The problem is that a company cannot be a
mere sham merely because advantages are gained by it beingk\
a company, because that is the very purpose of a company.

in fern Brand V Pearls, a director of a company used his

fiduciary position to get the company +o lend money to two
other companies which he wholly owned and controlled. The
directors then used this money to pay off a debt which he\
owed on his shares in the first company. it was held by
the court that the director was not allowed to perpctrate»g\

fraud by setting up separate identies of his two companies

\
A

and himself.

6.2.2 GROUP ENTERPRISES:

There is no doubt +hat the courts are more ready to
set aside the Salomon doctrine and refuse to treat ﬂ

subsidiary company as a separate legal entity where there
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is an economic group with complete control. It must be
remembered, however, that there are cases often cited where
the issue is conceded by counsel and this naturally
detracts from their being good authority..

7 - -
Re: Roberta certain chargo in a ship was damaged by

neglect and the plantiff, who was the owner of the cargo,
sued the first defended, who was the ship owner and the
second defendant, who was a charterer. The issue was
whether the second defendant, which was a Dutch subsidiary

of another company was also liable.

In cross examination the parties admitted that the
parent company and the subsidiary were an economic group

and were separate companies in name only.

These are not the only situations in which the courts
can lift the veil of incorporation, but this was only an
example of judicial lifting of the veil and how the courts
provide protection to persons delaingwith the company. i.e
in addition to the statutory protection although these
protections are not enough that is why further protections

have been recommended in this paper.
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CHAPTER SEVEN

CONCLUSION AND RECOMMENDATIONS

7.0 CONCLUSION AND RECOMMENDATIONS

7.1 Companies Commission

Although there are statutory protections for persons
dealing with a company and also judicial protection there
are very few cases in Zambia which reach the courts. I am
not personally aware of any case other than the S. J.
Patel case) in which the wveil of incorporation has been

pierced.

This might be due to two factors, one is that the
people are ignorant of their rights against companies or
they are afraid of litigation being +oo expensive, this is
where the companies commission would come in to investigate
an behalf of the complaint and if he feels litigation is
too expensive the commission can bring the action on his
behalf and claim a certain percentage after the case has
been won say 10% of the judgment award. This of course
would be done with the other functions outlined above like

checking the company records and accounts etc.
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7.1.1 DIRECTORS

At present the law does not provide for standard of
skill for directors, it is here submitted that the law
should be amended so as to state the standard of skill
required from directors so that companies can be ran more

efficiently.

A section should be included obliging directors to
disclose ary interest they have 1n contracts they are to
engage intc on behalf of the company and if a next of kin
or member of +the +family as a material interest in the

contract.

There should be greater disclosure of matters relating
to directors in that they should publish » directors report
on which all directors are to be held liable for the
accuracy of the report the idea is to insure that share

holders are kept more fully informed of the companvy®

activities.

The directors should not dispose of any company
property without the approval of the board. The Act should
alsc provide for summary procedure to deal with directors
in default against third parties other than on winding up

ie those who for example have been negligent. The Act
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should also provide sufficient deterrents to directors who
are dissuade in running the business or those who

deliberately engage in fraud on third parties.

7.1.3 OBJECTIVES AND ULTRA VIRES DOCTRINE

The ultra vires doctrine should be abolished because
it has outlived it's usefulness and all it does it create
hardships for people who deal with the company and is being
used by unscrupulous business men to their advantage at the
expense of an innocent third party. But, +the objects
clause can operate between the would be share holders of a
company or investors know what business the company they
want to invest in is engaged in but, should however, not
apply to third parties dealing with the company and it

should be given the full rights of a natural person.

7.1.4 CONSTRUCTIVE NOTICE

The constructive notice principle should also be
abolished because, if the objects clause and ultra vires
doctrine do not apply to a third party then the
constructive notice won't save any purpose. And secondly
because this is a fallacy which does not exist in reality
due to inadequacies 1in the filing system at the company

registry as highlighted above.
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7.1.5 LIMITED LIABILITY AND SHARE CAPITAL

The share capital should be increased so as to reflect
+he economic realities, so that, not every Jim and Jack can
form a company only for the sake of passing the risk to
creditors. But, to such an economic value so as to leave

only the serious investors to form companies.

The value of assets contributed in payment for shares
must be guaranteed by the shareholder and liability passes
with the share subject to a right of recourse agaist the
transferor. laws should be passed to defer smaill business
just for the taking advantage of credit facilities allowed
+to companies and other incentives in such companies limited
liabitity should not be limited but should attach to the
shareholders upon the company winding up 1f there is

Fradulent‘ktding.

7.1.6 LIFTING THE CORPORATE VEIL

ihe courts should have a wider discretion in lifting
the corporate veil and not be restricted to those in the
statute and those already set by earlier precedents because
those were adequate for that period but are no longer
adequate for this period because people have found ways

around them.
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The courts should have wider powers to lift the veil

of incorporation when ever they feel it is in the interest

of Jjustice.

This paper was not intended to the review of a3ll the
company law because 1t does not even sciratch the surface of
all the short comings in the Act it was only to deal simply
with a few selected principles and vroblems of
incorporation and suggest a few resolutions to the

loopholes in the present outdated Act.
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