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5.0 NATIONAL, REGIONAL AND INTERNATIONAL
CONTROLS OF TNCs

The problems of TNCs cannot be overempha-
sised. However, in a nutshell they include
inter alia, bribes, economic blackmail, economic
blockade, corruption of leaders, financing of
coup d'etat to topple governments which have
contrary or hostile ideas towards them (TNCs)
and repatriation of more profits thereby
causing balance of payments problems in host

countries, to mention but a few.

The alleged involvement of TNCs in the
aforementioned activities and many others not
mentioned, gave rise to great concern amongst
the nation states of the world. In actual fact
one may argue that most of these activities
amounted to the denial of national sovereignty
and independence in host countries, especially
host developing countries. This resentment
culminated in the expression by nation states
that there was an urgent need to control the

activities of TNCs. The most affected count-



ries are the developing countries, hence they
have been more vocal against the operations
of TNCs. This being the position SADCC member

states are not an exception oto this resentment.

On the whole, the desire for the control of
TNCs, started with the Declaration of Ayacucho,
signed in Lima, Peru, on December 9, 1974, In
that Declaration, the Presidents of Bolivia,
Peru, and Venezuela and the special representa-—
tives of the Heads of states of Columbia, Ecuador,
Argentine and Chile affirmed the inalienable right
of their countries in exercising control over the

operations of TNCs. 1

Since then, the movement for national,
regional and international control of TNCs has
been endorsed by governments and non-governmental
institutions, such as the U.N. and its specialised
agencies, Organisation of American States (DAS);
Andean Pact Countries; Organisation of European
Co-operation and Development (OECD); European
Fconomic Community (EEC); Non-Aligned Movement
(NAM); Group of 77; International Chamber of

Commerce (ICC); International Conference of Free



- 85 -

Trade Unions (ICFTU) and the World Confederation
of Labour (WCIL)e

Over the years the above institutions have
made considerable efforts to command the control
of TNCs. Such ensuing efforts have often been
the drawing oup of international declarations
and guidelines and the enactment of, usually
watered down national laws. The control called for,
is mainly regarding TNCs' control or ownership in
host countries, their accountability to host country
tax laws, their responsibility to disclose informa-
tion, their transfer pricimg activities, in the
field of technology transfer and indeed their busi-
ness practices which are considered unfavourable to
policies of recipient states, such as TNCs' corrupt

practices and restrictive business practices.

Despite their limitations in regard to enforce-—
ment, the real value of the regional and international
declarations and guidelines e.ge. the U.N Draft Code
on the control of TNCs, lies in the achievement of
drawing attention of the TNCs to their activities as

being unacceptables
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On the whole therefore, the whole question
of TNCs-host country relationship deals with the
friction between the TNCs and the natiomal interests
of host countries. A solution therefore lies in
finding a balance between the interests of the
parties in the conflict. This may be achieved by
formulating rules and regulations in which both
parties may operate with mutual respect and benefite.
It is however a perennial problem because it
involves the balancing of unequal relationships
between the strong and the weak bargainers. It
is difficult to imagine what mutual respect may
exist between a poor country like Lesotho and a
flourishing giant TNC such as SEELL, BP or General
Motors whose annual sales or turnover exceeds the

total GNP of all developing countries put together.

At this Jjuncture it would be advisable to
proceed with the consideration of some specific
national, regional and international controls of
TNCs, using some of the above examples as our
basis. This is done with a view to derive or

learn some possible lessons for SADCC if any.



- 87 -

3.1 National Control in General

Due to the difference in the operations
of TNCs in both developed and developing host
countries, the national governments respectively,
have taken fairly different approaches on the
control and encouragement of TNCs! operations.
A major reason for this divergemces in approaches
certainly is the fact that the developed countries
of Western Europe and America in most cases act
as, both homes and hosts for the vast majority
of TNCs and therefore these states are in most
cases concerned about competition and fair treatment
of TﬁCs.

The developed countries of Western Europe
and America have focussed on the establishment
of rules to guarantee fair competition among firms
and to harmonize or unify national policies towards
TNCs., For example President Ford in his inter-
national economic report to the U.S. Congress in
March 1976, stated that TNCs must obey the laws
and take fully into account public policies of host
countries. Added to this he also stressed the

need for host governments to foster conditions in



which TNCs can maintain successful operations.

The then U.S. President further emphasised that
the U.S. Government had taken the position that
the proposed code of conduct for TNCs would be
helpful in inspiring the climate for international
jnvestment through improved comprehension and
acceptability of the legitimate interests of TNCs.
Tt is undeniable that, the report was biased in
favour of TNCs. This is substantiated by the

U.S. senate Resolution No. 265 of 1976, recom=-
mending the formulation of a binding code of
conduct with the General Agreement on Tariffs and
Trade (GATT) as well as other appropriate inter-
pational forums covering the subjects of bribery
and political activities of the TNCs, the world
over. One could argue that the U.S.A. officials
were worried that TNCs' bribery and corrupt
practices abroad could spread home (U.S.A.) the
Resolution on the whole however, only deters and

not prohibit payoffs and bribes to local officialse.

The developing countries on the other hand
operate as host countries in most cases, where

domestic firms often need protection against TNCs?
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unfair competition. Such fundamental differences
of approach arising from differences in the
socio-economic needs of each country impedes
attempts to obtain multi-lateral agreements on

the encouragement and control of TNCs in organisa-
tions which include developed and developing count-
ries, for example the U.N and its various specia-

lised agencies, especially UNCTAD.

In an effort to attract foreign investors
the various instruments of control employed by
host developing countries are a direct opposite
of those of the home countries of TNCs. A case
in point as we shall see later is that of national
laws. These laws tend to be passive, as their
primary purpose is to attract foreign investment
at the expense of a similar primary position of
control and regulation. In most cases as we shall
see later, host developing countries cannot exert
much pressure on the TNCs activities - mainly
because of lack of unity of purpose and action
among them. These are some of the many problems
faced by host countries in international intercourse

with TNCs.
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The above demonstrates that there are a
number of factors which determine a particular,
country's policies towards foreign investment
in general and TNCs in particular. The most
important ones are the country's political -
and cultural set up, resource endowment, level
of economic activity, general development strategy
and the extent of social, political and economic
dependence of a developing host country on its
former colonial power in particular and the
international cmonopoly capital in generals A

United Nations Report summarizes them as follows:

", .ees A country rich in resources
tends to be more selective in regard

to transnational corporations than

one which is less well endowed. A
large country often assigns a different
role on transnational corporations

than a small island economy. An appro-
priate policy for a country which has
attained a significant level of indust-
rialization may some times be inappro=-
priate for one that is less developed.
A strategy which emphasises rapid
economic growth has different implica~-
tions from one which stresses distri-
butional equity. There is therefore

a great diversity of policies towards
transnational corporations®.

Taking Zembia as our example, it is hypo-
thesised that the objective environment suggests

that Zambia's great dependence on an €nOrMOUS,
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highly sophisticated technology dependent, and
capital intensive mining industry makes control

of mining TNCs in this country very difficult

and therefore, circumseribves the Zambian policy
makers' room for menoeuvre. In other words even
after nationalisation. has taken place there

will always be need for various types of contracts
e.g, management and service contracts to be provided
by the mining TNCs. This is in addition to

several regional geo-political factors that act

on the Zambian political and economic system.

These are proximity dependence and destabilization
of Zambia by an imperialist outpost of South Africa.
In the less-complex non-mining sectors of the
Zambian economy, the government's desire to increase
public participation has been considerable, but
given several other obJjectives, geo-economic
considerations, the governments' policy towards
foreign investors since independence has remained
reformist rather than revolutionarye. 5 This means
that historically the countries of the sub-region
have been made to depend economically on an imperia-
list outpost of South Africa and as such Zambia, is

not an exception. This being the position Zambia's
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policy towards foreign investors, especially
the TNCs since independence has been in the
form of joint ventures rather than total
nationalization, for example the 51% equity

participation in the mining industry.

Iooking at Tanzania where the economy is
mainly agricultural, with low capital and tech-
nology intensity; little foreign investment
prior to the major socio-economic reforms and
in which peasant production is still dominant,
policy makers were and still are able to be less
cautious in formulating their country's policies
towards foreign investment. 4 It can therefore be
argued that Tanzania's ideology on the whole has
played a major role in the formulation of her
policy towards foreign investment and its role

in the development of the Tanzanian economy.

It is also a well known fact that, the
industrialist capitalist states tend to be more
receptive to the activities of TNCs in their
countries, then developed socialist states and
developing countries. The latter two adopt

strong regulatory measures towards TNCs. In
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developing countries as opposed to socialist
developed countries, however, due to their
characteristics dificiency in both managerial
and technical resources, many continue to
enter into various types of contracts such as

management and service contracts.

All in all whatever differences of approach,
many countries' policies towards foreign invest-
ment, especially TNCs are determined by both
internal and external factors. When we talk of
internal factors we have in mind the states value
system or ideology and when it comes to external
factors, this is the degree to which the local
economy and polity, especially in developing
countries is tied to, or dependent on, the inter-
national, social, political and economic system.
This is more so with the international monopoly
capital vis-a-vis developing countries. In a nut-
shell, the extent to which a particular developing
country's economy is dominated by external capital
investment; technologies, markets, management and
technical skills, etc., determines that country's

policy towards foreign investment in general and



TNCs in particular.

This is assumed to be an important variable
in explaining the degree and extent to which
policy markers are circumseribed in their

dealings with TNCs operating in their countries.

Having seen the divergencies of approaches
in the control and encouragement of TNCs, it is
important to note that all the various methods
of control havé four main common obJjectives to
achieve. That is control is sought in the follo-

wing areas:

(1) technological procurenent;

(ii) financial structures of businesses;
staffing; and

(iii) utilization of the accrued profits with
a prescribed percentage of repatriation

or remittance where possible.

To fulfil these, there are three main
accepted methods for the control and encouragement
of foreign investment in general and TNCs in parti-

cular. These are:

(1) Government Policy Statements,
(i1) Constitutional Provisions, and

(iii) Iegislative Provisions or Statutes.
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In addition we also have other controls

such as financial and managerial controls.

(i) Government Policy Statements

Depending on the internal and external
factors or both, each country's government makes
a policy towards TNCs. This could be in the form
of a Presidential or a Ministerial statement which
could be implemented through legislation or any

other government action.

Traditionally most governments of developing
countries make policy statements on nationalisation
of the commanding heights of their economies. How-
ever the major difference lies in the degree and
modalities involved in nationalisation. These
policy statements especially on nationalisation are
in most cases supplemented by other policy statements
encouraging foreign investment. A case in point is
that of the late Kwame Nkrumah of Ghana when he said:-

"Our Government has no plans. Whatsoever

to take~over industries in the private

sector. Where the government has taken

over private industry, it has done so

either because, as in the case of the

acquisition of the gold mines the owners

had indicated their intention of closing

them down, or as in other cases, because

the owners themselvgs made propositions
to the government".
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A similar assurance was also made by the

Guinean Head of State when he said:-

"Those who are ready to invest in the
Republic of Guinea and who wish to
participate in the economic develop-
ment of our country must be able to
count on political and social stability
and to benefit from guarantees pro-
tecting their capital from all arbitrary
acts and ensuring fair interests".6

Apart from Zambia's policy of "Nationalisa-
tion", President Kaunda has repeatedly reiterated
Zambia's call for foreign investment to play a
dominant role in the Zambian economye. This could
be taken from the First National Development Plan,

where it was stated that:

"A vigorous investment policy by Govern-—

ment is a pre-requisite for dynamic,

private enterprise (both local and foreign)
especially when a large percentage of the
investment is devoted to establishing the
economic infrastructure which promotes, the
expansion of productive private enterpriSeeese
The role of the Government is to provide
encouragement and assurance to the private
industrial sector'.

Notwithstanding the above assurance by President
Kaunda, he is also known at the same time to have
repeatedly reiterated athe need to secure more
effective control over the Zambian economy,

notably by ending the preferential tax treatment
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accorded to foreign minority-owners of the copper
industry and by placing new restrictions on the
remission of dividends abroad. & However, some
countries, for example Zambia given the prevailing
socio-economic conditions, seem to favour various
forms of control including partial nationalisation

(through joint ventures) to total nationalisation.

In April 1968 therefore, the Zambian Govern-
ment made a policy that aimed at increasing govern-
ment control and participation in the commanding
heights of the economy especially in the mining
sector where foreign investment was dominant. The
policy was mainly aimed at the retention of profits
made by various TNCs in the country. The policy
inter alia stipulated that:-

"Pernission to remit profits and dividends

by subsidiaries or branches of companies

whose head offices are situated outside

Zambia will, effective 12 September, 1972,

only be granted up to a maximum equivalent

of 30% of the equity capital of the company

or 50% of the net profits of the company
whichever is less. The profits should derive

from the year's operations after full provi-
sion has been made for local taxation".

Looking at Kenya as compared to other moderate
African govermments in particular, it would appear

Kenya's policy on foreign private investment is more
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capitalist oriented than others. The Government
of Kenya is fully committed to what it calls
"mixed economy". This was reflected in the

following words:

"Our country believes in a mixed
economy in which both public and
private participation are allowed,

and in which foreign capital, both
public and private is welcOomCeees"
Foreign enterprises will be welcome

and will be assured the possibility 10
of adequate repatriation of profits”.

In actual fact the then Kenyatta's Govern—

ment maintained that:=

"eeeeState ownership was not necessary

to ensure that industry operates in the
national interest; and that increased
state ownership might in fact have a
detrimental effect by (1) discouraging
overseas private investment and overseas
government aid from the capitalist count-
ries; (2) by syphoning Government finance
off into large annual payments, in compen-
sation to disposed capitalists; and (3) by
blunting the edge of the incentives for
local entrepreneurs to mgke the most
economic opportunities".ll

The Kenyatta Government further stated that
the joint ventures in which government has parti-
cipated with foreign investors should be continued
and that in the manufacturing sector heavy reliance
would be placed on private enterprise including

TNCS.
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Coming to Tanzania, once seen as the most
radical state in Africa, it could be rightly
agreed that, such an observation by some
Western governments was derived from the pro-
mulgation by that country of the well known
Arusha Declaration. When the Arusha Declaration
was first launched in 1967, it reve@led, among
other things, that the government of Tanzania
has taken a socialist approach, especially with
regard to foreign investment. This could be
derived from President Nyerere's Watershed speech

when he briefly stated that, for TanzaRia:-

" eees the real ideological choice is
between controlling the economy through
domestic private enterprise or doing so
through some state or other collective
institution ee..s. The only way in which
national control of the economy can be
achieved is through the economic insti-
tutions of socialism". 12
It must be mentioned however that, as of
late, Tanzania's "socialist policy" of nationa-
lisation has been modified, especially after
President Nyerere stepped down. As a result it
was reported that Tanzania has opened its doors
to foreign countries, international organisations

and agencies for investing in various sectors of

the national economy. These include inter alia
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agriculture, tourism and fishing. L In addition
on January 22, 1985, a "Foreign Investment Protec-
tion Act" was adopted by Parliament in Zanzibar

to attract foreign investment. 4

In the case of Botswana, one finds that the
covernment's policy is to attract foreign invest-
mente. 15 This idea was also reflected by Queti

Masire, the President of Botswana when he said:-

Heooe I wish to make it clear that this
Government believes that 'it is by
creating a stable climate that can
attract foreign investors eeee this will
enable this country to embark in its
objectives to achieve economic develop=
ment". 16

The Minister of Commerce and Industry indi-

cated the same view, when he said:

"My Ministry Commissioned a study to
review the investment climate of the
country and to make recommendations
on how best to improve the situation
to better suit foreign investmentse
A bill has been prepared that will
safeguard foreign investment in any
event". 17

A critiesl look at these statements made by
different national leaders revells that they
reflect government policy on foreign investment
as provided for in the Sixth National Development

Plan, where it is stated inter alia;
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"There will be a continuing need for

foreign investment respectively in

those areas where the necessary skills

and techniques are not available

locally. Therefore government places

great emphasis on maintaining a

favourable climate for the investment

of private capital®. 18

Botswana's policy on foreign investment has
been consistent since independence. This could be
derived from a perusal of the various National

19

Development Plans since independence.

Tn meking the aims and objectives of the
National Development Plan a reality, the Ministry
of Commerce and Industry assist private enterpre-

neurs in many ways including:

(i) Assisting in the preparation of specialised
investigations such as market surveys and
input analysis of technical alternatives;
and

(ii) conducting detailed pre-investment studies
at no cost to the interested investor.

From the above objectives, it would appear
government policy statements on foreign private
investment are influenced by both internal and
external factors. In addition we have also concluded
that, such policy statements vary from country to

country, region to region and SO oOn. This would
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also be derived from the assurances made by the

Zambian Government in the following words:

"Genuine foreign investors would

be accorded "red carpet treatment"

and offered - attractive incentives

under the revised investment

regulations to woo more capital to

stimulate economic growth".2l

The above demonstrates the shift in the
zambian Government's policy on foreign investment.
It has therefore decided to remove what it called
cumbersome procedures and stringent controls which

had tended to discourage prospective investorse.

Legally speaking such statements are mere
public statements devoid of any binding effecte.
However, one way or the other they make a potential
investor aware of a country's intention or policy
towards ite Those which are favourable to TNCs'
interests, especially in countries with relatively
stable governments may be accepted as re-assuring
and intended to be an expression of good faith 23
on the part of a host country. Apart from this
they are of no real value to an investor whose
main preoccupations are security, profit maximisa-
tion, and certainty. For example, it was reported

that Kenyan President Arap Moi has taken the
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Nairobi business and diplomatic community by
surprise with a promise to ensure that Kenyans

in future hold a controlling interest in Jjoint
ventures with foreign private investors (TNCs).24
This policy proposal would mark a radical departure
from the country's liberal policy on foreign
private investment, which for the last few decades

has given TNCs a free hand to set up business in

Kenya with or without equity participation.

The announcement aroused fears among investors
in general and foreign private investors in parti-
cular, especially with regard to the future security
of their investmentse. 25 To rectify the situation,

the Moi Government issued another statement that:

"There is no ground for investors in
general, and foreign investors in parti-
cular, to harbour announced fears as to ¢
the future security of their investments".
The statement further stated that the government
policies on encouraging and protecting investment
from abroad and gradually transfering the economy

to Kanyan hands remained unchanged.

The statement further stressed that, President

Moi's remarks had been misinterpreted and meant only
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that the Kenyan Government wished to encourage
companies to take advantage of the country's
membership of the Preferential Trade Area
(PTA).

As a result of this fear of uncertainty,
mainly on the part of a foreign investor, some
governments have gone a step further by effecting
their various policy statements and assurances
on foreign private investment through constitu-
tional and legislative provisions. This is both
with a view to control and at the same time protect
and encourage the free flow of foreign private

investment in their respective countries.

Before we look at both constitutional and
legislative provisions as means for the control,
protection and encouragement of foreign private
investment, a brief look at nationalisation the
most popular strategy of seeking the control of
TNCs will be an added advantabe.

(ii) Nationalisation

Nationalisation (total or partial) has been
at the centre of various governments' policies on

local private or foreign investment. It is consi-
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dered to be one of the most effective or impor-
tant strategies or mechanisms for the control of
private (local and foreign) investment especially
the TNCs. It has been practiced by most govern-
ments in developing countries and developed socialist
statese.

The process of nationalisation as a general
rule involves the partial or total takeover of
foreign properties and their transfer to the state
on behalf of the nation. It must be mentioned how-
ever that, the policy of nationalisation takes
various forms; such as total (100%) takeover of
foreign assets by the government with compensation.
Where there is past compensation such a move is in
most cases known as expropriation. Nationalisation
doesn't mean that all contracts and links with the
former proprietors are severed. These could be main-
tained through various arrangements, such as manage-

ment and service contracts.

Secondly nationalisation can be in the form of
joint ventures between the government and the foreign
private or indegeneous investor. In other words the
ownership of an economic activity is jointly owned by

the government, and local citizens or foreign
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investors. However, this always invelves the
buying of some of the foreign investor's assets
by the government. It must be mentioned however
that anot all joint ventures are necessarily as

a consequence of any form of nationalisation.

On the whole national control through policy
statements or constitutional provisions or statutes
on nationalisation in most developing countries
has been in the form of joint ventures. That is

partial as opposed to total nationalisation.

(iii) Constitutional Provisions

For the benefit of both host countries and
TNCs, some governments' policy statements on foreign
investment have been incorporated in Thelr constito-
tions in the form of constitutional provisions. The
most noticeable of all being government policy state-~
ments on nationalisation. These in most cases have
been incorporated as both means of control and

encouragement of private (local or foreign) investment.

This was necessitated by the various factors,
such as the non-legal binding effect of government

policy statements on nationalisation, on the one
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hand and the uncertainty of security and profita-
bility on the part of a foreign investor on the
other. Constitutional provisions therefore, try
to balance the interest of the government and
those of a foreign investor. They mainly provide
conditions or situations under which nationalisa-
tion can take place. They therefore protect
private (local or foreign) investors from expro-
priation. The Indian constitution (Fourth Amend-

ment) Act, 1965 has it as follows:

"No property shall be compulsorily
acquired or requisitioned save for

a public purpose and save by authority
of law which provides for compensation
for the property so acquired".

The Zambian Second Republic Constitution has

it as follows:-—

"Save us herein after provided; no
property of any description shall be
compulsorily taken possession of, and

no interest in or right over property

of any description shall be compulsorily
acquired, except under the authority of
an Act of Parliament which provides for
payment of compensation for the property
or interest or right to be taken posses-
sion of or acquired".

Further more such Act of Parliament;
"o.o.o shall inter alia -
(a) specify the principles on
which the compensation is to

be determined;

(b) provide that compensation shall
be paid in money; and



(c)
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provide that the amount of the
compensation shall in default
of agreement be determined by
resolution of the National
Assembly" 2

The Zambian constitution further provides that:

"No compensation determined by the
National Assembly in terms of

such law as is referred to in ?ﬁg

and (3) shall be called in question
in any court on the grounds that 30
such compensation is not adequate'.

The Constitution of the Federal Republic

of Nigeria, 1963 contains almost similar provisions

to those in the Zambian Constitution.

31

In Zimbabwe, the legal protection of any

investment is guaranteed under the constitution.

Article 12 of the Zimbabwen Constitution provides

for the protection from deprivation of property.

It requires that property may only be expropriated

in terms of a law and that the following must be

satisfied:

(1)

(i1i)

notice of the intention to acquire
the property to be given to the
owner;

the acquisition is reasonably
necessary one or either of certain
specific grounds such as defence,

public safety in public order;
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(iii) adequate compensation is paid

promptly.

In the event of a dispute on the amount of compensa-
tion, the owner of the property can apply to a court
of law to determine what is adequate compensation.
Compensation paid can be remitted abroad within a
reasonable time. Any bill which will amend; add to,
or repeal this section not only requires to be publi-
shed in the Gazette at least 30 days before its
introduction to Parliament, but until 1991, must

also be supported by two-thirds of the Senate and all

members of the House of Assembly.

Tn Botswana, Article 8(1) 32 of the Comstitution

provides that no property of any description shall be
compulsorily acquired nor any interest nor right
over property can be taken possession of compulsorily,

except where the following are satisfied:

1. The taking of possession or acquisition
is necessary or expedient.

(1) in the interest of defence, public
safety and public order and where

(ii) provision is made by a law applicable
to that taking of possession or acqui-
sition
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for the promnt payment of adequate compensation

and that such compensation should be allowed to

be remitted within a reasonable time, eny amount

of that compensation or the whole of it (free from
any deduction, charge or tax made or levied in
respect of its remission) to any country of his

own choice outside Botswana except enemy property

or subject to trust.

It should also be mentioned that the provisions
of the Constitutional guarantees are entrenched,
requiring agreement of two-thirds of all members of

the National Assembly to change them.

In Kenya, Article 75 of the Constitution pro-

tection is guaranteed against compulsory acquisition
of the property by the Government except in accordance
with the provisions contained therein. In the event
of acquisition in public interest, the Government

will make payment of full and prompt compensation.

Briefly one could say that, constitutional

provisions reflect a particular investee state's
policy on nationalisation as a means of national
control of TNCs and at the same time as a guarantee

of TNCs against uncertainties. However, these
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assurances or guarantees in the form of constitu-
tional provisions have been viewed by TNCs with
a lot of reservations and scepticisms, especially
with regard to their amendments or repeal with
ease., The author will now proceed to look at
legislative provisions or statutes as means of
TNCs' control, protection and encouragement or

inducenment.

(iv) Legislative Provisions

The adoption of "investment codes" by most
host countries as we shall see later, emanated
from the need to balance two diametrical and
irreconcillable but inextricably intertwined
interests of the two main parties in the conflict
end/or international economic relations. These
parties are mainly the host countries especially
host developing countries on the one hand and TNCs
on the other. It is beyond doubt that was parties
involved in the development of international economic
relations both parties have recognised the fact that
they cannot do without one another if business,

economic development and international trade have
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to continue. The two parties therefore have
recognised their positions as the main vehicles
and parameters of national, regional and inter-

national economic developmente

Regardless of their unconditional recognition
of the need for interdependence in international
trade and intercourse the weaker party has always
been the victim of the stronger party. In other
words the unequal bargaining position between the
two parties has rendered national investment codes
a futile exercise. This has been necessitated by
two main factorse. These are lack of unity of purpose
and action among host countries, especially host
developing countries on the one hand and the unity
of purpoce and action of TNCs. In other words, TNCs

are united against host countries.

As a result they have even adopted a policy of
divide and rule directed against so called radical
and moderate host states respectively. Because of
lack of unity of regional and/or international
cooperation, individual host countries were made or
forced to make a lot of fundamental concessions and
sacrifices in the form of incentives, in the formula-

tion of their various investment codes. The problem
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of lack of unity of purpose and action among
host developing countries especially in the
formulation and adoption of various coopera-
tions and instruments especially "investment
codes", at the sub-regional and regional levels
has caused a lot of irreperable damage to the

development of their economies.

Notwithstanding the above disadvantages
emanating from individualistic and nationalistic
approaches by host countries, one is made to admit
that in a way in some situations a compromise
between the interests of host countries and TNCs
has been reflected in various forms of investment
codes. That is in the form of various controls
and in incentives offered to foreign investors.
However, I may hasten to say that, such a compro-
mise has always been inadequate or unsatisfactory
to host countries. Because it is always reached
at the expense of host countries. However, due
to the precarious position of host countries,
foreign investment is recognised as having both

costs and benefits for host countries.

A look at various investment codes has made

scholars in international trade and investment
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to conclude that such legislation were enacted
to fulfill two main purposes. One of them is
that an investment code is enacted to promulgate
rules which will structure investment projects
So as to maximise benefits and minimize costs.
In a nutshell, one of the purposes of an invest-

ment code is to control the formation and operation

of an investment project. The second function is

the one which is concerned with the promotion and

encouragement of foreign investment, especially

through the provision of various incentives to
investors. The provision of incentives in an
investment code has emanated from the recognition
by host countries that potential investors may not
find prevailing conditions in the host country,
particularly favourable - as there is always compe-
tition between and/or among host countries for
foreign investment through use and offering of

lucratice incentives.

On the whole and as a general rule, investment
codes throughout the world are intended to perform
or purport to perform two major functions, namely
to control and to encourage foreirn investment within

the host country. However one wonders whether the
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balance of the two functions could be amicably
found by a single nation. This is more so,
because history has shown that an emphasis on

one or the other of these two primary functions
varies from country to country and from situation
to situation, depending on the degree of foreign
capital needs and the country's potential endow-
ments. In other words, the balance in the imple~-
mentation of these two primary functions of
investment codes depends mainly on the degree and
balance of both internal and external factors at
worke It is really a question of which one out-
weighs the other - hence a concerted sub-regional,
regional, international effort especially with
regard to TNCs is imperative. This is why the
theme of our thesis is aimed at proposing some
legal and economic strategy options for SADCC both

at the national and sub-regional levels.

To avoid a situation of unbalanced national,
sub-regional, regional and international economic
development the unity of purpose 2nd action among
host countries is imperative especially through
the adoption of sub-regional and regional invests

ment codes which will later result into the much
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needed "international investment code". This is
more so, because countries in bad need of foreign
capital tend to emphasise the encouragement func-
tions, whereas those with significant capital

and numerous attractions often tend to emphasise
the control function. So it would appear the
present unhealthy international economic relations
is a cuestion of the survival of the fittest-which
if it goes unabated and/or unchecked may destroy
the purpose and principles being called for under

the New International Economic Order (NIEO).

This being the position, it could be argued
that an investment law, is the product of specific
national policies and regardless of legal tradition,

seek to achieve four principal objectives namely:

(i) To establish the incentives which the govern-
ment is prepared to offer desired investment

projects;

(ii) To provide a system for administering the
investment law itself}

(iii) To define the types of investments which
are permitted or desired; and

(iv) To establish the control applicable to such

investment projects.
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These objectives if applied or adopted in a
regional or international investment code the

realisation of NIEO will not be far fetched.

(v ) "Investment Codes"

We feel duty bound to endorse Robert B. Seidman's

analysis of an "investment code", when he said:

"Tnvestment Code" has three different
meanings. Originally, it meant a code
that, by placing constraints on the
action of the host country, aimed to
protect the foreign private investor
(nowadays, read "trans-national corpo-
rations"). These I denote here as
investor protection codeSee.. "invest-
ment code" meant a law offering both
protection and inducements to prospec-
tive foreign investors. Finally sonme
developing countries enacted statutes
designed to place restraints on most
foreign private investment, while at the
same time offering inducements to limited
selected sorts.BBThese I denote investor
control codes".

It must be stated however, that, most "invest-
ment laws in Africa fall in the category of
investor protection codes". However the Zambian
Investment Act No. 5 of 1986 seems to include the

three meanings and this is what is expected of any

good investment code.
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As indicated earlier on and whatever diffe-
rences of approach, many countries, particularly
developing countries have enacted special laws to
govern the entry and operation of foreign invest-
ment (TNCs) within their countries. Such laws are
mainly created to put various government policies
on foreign investment into effect. These laws are
found in verious forms as well as names, such as
"investment codes"; "Jjoint venture laws"; "foreign
investment codes"; "investment laws"; "investment
promotion statutes"; "investment Acts"; etc. These
names on the whole mean one and the same thing. It

is just a question of the choice of terminologies.

In this thesis the use of the phrase "invest-
ment codes/or laws" to represent all other various
names and meanings given to investment legislation
is adopted. Investment codes though regarded by
many to be basic elements in the legal systems
of almost every developing country do not solely
cover all investment legislation. As a result, it
is advisable for a foreign investor to consult
211 other laws dealing with or related to invest-
ments. These are, constitutional provisions

regarding nationalisation; customs and excise regula-
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tions, income tax laws, exchange control laws,
labour and immigration laws and regulations,
ministerial statements towards foreign invest-
ment etce. In other words an investment code
of a given country should only be considered to
be the main but not the only legislation on invest-
mente

It is also important to note that regardless
of title, all such laws have a primary and basic
function of establishing a legal framework for
the undertaking and operation of private direct
investment, particularly foreign private investrent.
In addition, as a general rule, investment laws
normally seek to define the kind of investment pro-
jects which governments encourage or allow inves—
tors to undertake. As a result of all these and
regardless of proclaimed "open door policies" few
countries will allow foreign investors to invest in
any or all sectors of the national economy. In
actual fact, consideration of various matters such
as defence and national security will dictate that
particularly sensitive industries, such as armaments

be firmly controlled by citizens of the host country
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if not by the state itself., Consequently such
definitions or classifications of economic sectors
are of course an important expression of the host

country's investment policy.

In meking their policies a reality, host
country "investment codes" may take a variety of
approaches and set down various investment charac-
teristics and criteria, including the fields of
operation, the amount of capital, the intended effect

of investment, the list is inexhaustive.

An examination of various investment laws of
host countries will show us that some of these laws
specifically declare economic sectors to be closed
either to foreign or national private investors.
However, where there is no specific prohibition in
a law, this does not mean that all economic sectors
or activity are open to wholesale investment. This
has been cartered for through various laws as well
as governmental policies. These therefore may restrict
foreien investment in certain sector of the National
economy. For example in Botswana, where private
foreign investment is desperately sought the situation
is governed by the Reserved Activities Regulations and

not by the Industrial Development Act of 1968. 54 The
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Botswana Government advocates that certain activi-
ties should be reserved for the indigeneous people
and locally-wholly owned enterprises in order to
create economic opportunities for Botswana and to
encourage citizen participation in commercial,

manufacturing and construction.

"The investment codes" also provide various

conditions for entry. In other words;

"What persons, businesses or industries

may be eligibled for favoured treatment

and in what areas of economic activity

would this play". 35

The implementation of entry condition require-
ments is usually entrusted to a special body or agency
or ministry or person who may be vested with discre-
tionary powers to grant permission to a TNC to operate

in a given country.

In Nigeria for example, the discretionary power
of aporoval is vested in the high level Federal
Executive Council, Comoros (Interministerial Invest-
ment Commission); Lesotho (Pioneer Industries Board);
Kenya and Uganda (Minister of Finance); Botswana
(Minister of Commerce and Industry), Somalia (Com-
mittee on Foreign Investment) and Zambia (Investment

Council).
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As an exception to the general rule some
countries do not have general or single investment
laws such as Brazil and Swaziland. However, in
such situations other laws and governmental policies
may achieve the same desired results. Brazil, for
example, has enacted a net-work of other laws on taxa-
tion, price controls, tariffs, foreign exchange
regulations, technology transfer regulations and a

host of other laws.

Another important observation, is that, in
addition to the general investment laws discussed
above, some countries may have special laws on
investment, governing investments in particular
sectors. The existence of such special laws will
of course reflect a country's particular concern
for and policy with respect to that sector. In the
case of Ivory Coast for example, there is a special
law for investment in tourism alone, whereas in some
countries, such investments ape covered under their

general investment laws.

All in all, national "investment codes” are
valiant instructions yet at the same time they can-
not curb all the crippling effects of TNCs and as

such one finds it difficult to agree how a single
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country could succeed against TNCs. Such laws

even if made more effective internally, need to

be backed by regional or international co-opera-
tion. Such laws therefore need a regionzl or an
international backing which caﬁ be a comparatively
stronger bargainer than a single country. In this
respect the next subject will deal with the role

of regional co=-operation in the control, protection
and encouragement of foreign investors especially
the TNCs. The subject will reveal to us that,
considering the potential economic power of TNCs, it
is neither difficult nor uncommon for a well-intended
regulatory policy towards TNCs to back fire and
destroy the very benefits such a policy is meant to
bring about. It is this fact that host countries must
first recognise before taking any regulatory action.
Failure to do so a country's effort to control and

encourage foreign investment is likely to run into

serious difficulties.

3,2 Regional Control

The idea of regional control of TNCs was

supported by the U.N. as well, when it says:=-

"The bﬁrgalnln power of developing
countries may be strengthened by
coorporates actions. Many of them
in the past, have engaged in compe-
titive grantlng of tax concessions
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to Multinastional, corporations and
other incentives to attract foreign
investment. Regional co-operation
not, only strengthens the bargaining
position of developing countries but
also helps them to evolve approp-
riate techniques for dealing with the
problems to which the activities of
multinational corporations often give
rise". 36

I. The Andean Common Market (ANCOM)

The Andean Common Market was established by
the Agreement on Andean Sub-regional Intergration
signed at Bogota, Columbia on 26th May, 1969. 57
Following this agreement the Andean Pact was
adopted on 17th July, 1971. 58 It consists of
economically lesast developed Latin American count-
ries of Columbia, Ecuador, Chile, Bolivia, Peru and
Venezuelae.

Under the Agreement the following inter-—

related issues were considered to be important:

(i) plonned growth of the various industrial
sectors to provide balanced development
throughout the sub-region and in each
country;

(ii) decisional control of foreign enterprise;

(iii) foreign acquisition of domestic enterprise;

(iv) 1levels of dependency associated with the

introduction of foreign technology;
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(iii)

(iv)
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regulation of repatriation of capital

and profits; and

policies towards sub=regional multinational
corporation and mixed (foreign and national

32

capital) enterprises".
Its objectives on the other hand are as follows:

To create a customs union;

to create a common external tariff;

to create a firms sub-regional control of
foreign investment; and

to raise the standard of living in the sub-

regions

The drafters of the Common Regime agreed on

the broad guidelines, common registration and

screening procedures under the Agreement and stated

as follows:

"Mhe agreed common policy requires all
foreign investments to be registered
with the host country's appropriate
authority and new investment must obtain
that authority's approvaleecee

In addition member countries also agreed

that agreements on the importation of technology

and on patents and trademarks are to be reviewed
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and submitted for the approval of the appropriate
authority in each member state to evaluate the

effective contribution of the imported technology.q/I

They further agreed that restrictive clauses
requiring the purchase of raw materials, inter-
mediate goods and equipment from a specified source
would not be permitted, except in exceptional cases
and then only if the prices correspond to the

current levels of international market. 42

The Andean Pact Code classifies business

43

enterprises into three categories.

(i) National enterprises = 80 per cent
capital ovmed by nationals;

(i1) Mixed enterprises - 51 to 80 per cent
capital is owned by Nationals; and

(iii) Foreign entepprises - 45 per cent capit

ovned by foreigners.

The code inter alia, places numerous, mandatoryl
limitations on the overations of foreign investment.
For example, it rejects total foreign ownership of
firms overating in the Andean Comron Market. The

rules limit foreign ownership through 15 year fade
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out to a maximum of 49% foreign ownership),
profit remittance, other financial policies,
technology contracts and various TNCs activities.
The code further provides for the closure of
certain areas of the economy to direct foreign
investment. It also includes what is commonly
known as "Calvo Clause". This is a stipulation
in a contract between a foreign investor and a
host government forbidding the former from calling
on his own government for protection in any legal
issues arisinc from the contract unless all local
remedies have been exhausted. It is interesting
to note that the Andean code is silent on the

question of nationalisation.

It is also important to note that, the Commis-
sion of the Cartagena Agreement adopted procedures
and institutional measures relating to technology
importse Article 6 of Decision No. 24 referred to
the creation of competent government agencies which,
in each one of the member states, were to regulate
and execute all relevant policies concerning the
importation of technolozy. The technological policies
1aid down in Decision No. 24 were later supplemented

by the adoption of Decisions Nos. 84, and 85, which
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respectively deal with the establishment of a
sub~-regional technological policy and the appli-
cation of common rules concerning industrial
property. All the member of the Andean Pact
incorporated Decision 24 into their national

laws, although the timing of its application
varied from country to country. Legislative
measures, mainly in the forms of decrees, were
promulgated by individual countries for the purpose
of implementing the provisions of Decision 24 at

the national levele.

(II) Implementation of the Code

The code was implemented through national
legislation in each of +the member states and
acts as a form of control over the activities of
TNCs operating in the sub-region. It is the most
restrictive transnational policy on foreign
investors in the non-communist world, because it
controls the level of foreign investment in such
a way that it turns regional TNCs into local compa-
nies that are wholly subject to the control of
national laws of the nation states of the Andean

Common Market,
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Its restrictiveness was proved by the shift
of foreign investment away from the region during
the early years of the codes existence. The causal
factor was due to the rules on ownership, profit
remittance of up to 1l4% annually of total invest-
ment, and capital investment, which have been cited
as the main deterrents to direct foreign invest-
ment. 4 However, it is noteworthy that, such
decline has stopped since approximately 1978, and
now there is no significant differences in the rate

of foreign investment.

Another positive impact lies in that the
code has increased the proportion of local owner=-
ship in foreign subsidiaries through its require-
ment of fade-out principle in foreign ownership to
49 per cent over 15 years. Furthermore, profit
remittance has been reduced to at most 20 per cent
of registered capital in any year, and other limits

constrain borrowing by affiliates in ANCOM.

The requirement for capital re-investment is
also doing fine. In addition, payment for technology

transfer from a parent company has been disallowed.

On the whole, it is hereby argued that, the

freedom of foreign investors has been greatly reduced,
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and at least during the early years of the codes
existence (i.e. up to 1970), foreign investment
grew at a slower rate. However it is important
to note that, in the final analysis, the code has
not reduced foreign investment into the region,
but TNCs operations have been altered permanently
in the region, in the directions desired by host

governments.

(I11) TNCs and the ANCOM

There are various divergent views on the
role played by TNCs. TFor example Vaitsos believes
that the onset of difficulties was largely associa-
ted with the role played by TNCs. 45 According to
him TNCs were concerned with the protection of parallel
investments in different member states and were
fearful of an expanded role which might be played by
the various states in each country's economic
affzirs. Vaitsos further argued that, in their
opposition they were backed by external political
forces which ate away at the hey provisions which
were desirned to control the environment for foreign
capital and technology, and to compensate the poorer

economies acainst the unequalising tendencies of
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the market. 46

On the other hand, other observer give a
different emphasis to the balance between local
and external political forces. w7 The cause
according to them was the failure of the ANCOM in
the conflict between the poorer and richer member
states. 8 Consequently, the weaker ones, - notably
Icuador and Bolivia - revolted towards TNCs since
if they were allowed to treat the region as an
undifferentiated bloc, the richer states would
obviously gain most from the economies of a agglo-
meration. 49

On the whole, whatever emphasis to be placed
on the role of TNCs in the gradual whittling - away
of 'dirigiste! policies, it would be unfair to
treat the ANCOM's attempts, to regulate and control
direct foreign investment and technology transfer
as a complete failure. Despite its short-comings,
ANCOM has successfully introduced a common policy
rerulating TNCs' operations in the region. It has
21so succeeded in limiting the transfer of profits
from host home countries. Member states no longer

allow total foreign ownership in companies operating

in their territories.
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(Iv) OECD

OECD Guidelines of June 21, 1976, were
preceded by a number of decisions. For example
the 1961 "Code for the Liberalisation of Capital”e.

Article 1(6) of the 1961 Code provides that nation

states of the OECD shall:-

" eeee desl in the ssme manner with

all assets belonging to non-residents,

without taking into account the date

when they arose, to permit the reali-

zation of a2ll assets belonging to non

residents and to authorize the transfer

of these assets or the product of their

relization".

Tn 1976, the OECD came up with a draft
"Convention for the Protection of Foreign Hqldings'".
This draft code provided that the host country should
cive just and equitable treatment to the property
of other parties; secondly it should cive constant
nrotection and security to these holdings; and
thirdly that it should not hamper the monagement,
maintenance and enjoyment of these holdingse

The 1976 OECD Guidelines were aimed at the
positive contributions of the TNCs and minimize
and Tesolve the problems which may arise in connec-

tion with their activities. The Guidelines inter

alie, call on TNCs not %o render any bribe or other
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improper benefit, directly or indirectly, to

any public servant or holder of public office,
and not to make contributions to candidates

for public office or political parties or
organisations unless legally permissible.

The Guidelines further provide that, the TNCs
should abstain and refrain from imvroper
involvement in local political activities and
actions which would adversely affect fair
competition. Thirdly the Guidelines emphasised
that TNCs must publish at least once in a year,
financial statements and other pertinent infor-
mation relating to the enterprise as a whole
having due regard to their nature and relative
size in the economic context of their operations
and requirements of business confidentially. 50
On the question of taxation, employment, and
industrial relations, financing and sclence and
technology, the TNCs are required to zct according

to national laws and policies of host governments.

The OECD Guidelines further accept, every
host country's right to control the activities of
TNCs, though "subject to internsational law and

to internstional agreements to which 1t has sub-
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scribed". They further advocate the principle of
national treatment and non-discrimination of TNCs.
However, the operations of TNCs should be in harmony

with the national policies of the host countries.

On the question of national treatment, accorded
to TNCs, it is one's considered view that, this
is due to the fact that, the Declaration is in the
form of a compromise adopted by the home countries
of TNCs. Furthermore, the observance of these Guide-
lines is only voluntary and not legally enforceable.
As a result, they may not be adhered to by the concerned
parties and hence they remain ineffective. The
issue of voluntary guidelines is synonymous to the
OEDC failure in its mission to check and control
TNCs operations and eliminate the concern of the

developing countries.

In conclusion, it would appear member states
have desiminated the Declaration and Guidelines in
varying degrees, but no widespread enactment of the
rules into nstional laws has yet occured. The
Declaration was reviewed and slighly revised in 1979,
and it remains in force. All in all, it is the
author's view that, the OECD Guidelines provide a

useful step toward transnational control and encourage-
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ment of TNCs, but no evidence yet has shown any
major changes in TNCs operations and behaviour

as a resulte.

(V) The Zuropesn Economic Community (EEC)

This code is a direct opposite of the ANCOM
policies on TNCs. In 1973 the IZEC issued, the
"Multinational undertakings and Community Regula-
51

tions", which reiterated the principle of

reciprocity.

The EEC code, laid down , among other things,
three basic principles upon which the activities of

the TNCs will be controlled namely:

(1) The code provides for the principle of equal
treatment to regulate bilateral negotiations
on the basis of national treatment.

(i1) The regulations merely provide that the TNCs
shall only be required to provide better
information on their activities in accordance
with the Revort of the U.N. Group of Eminent

Personse. 52

(iii) The Community Regulations specify that nation
states shall only be governed in their control

of TIiCs, by general rules and not code, for
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the transborder activities of TNCs within the

principle of non-discriminatione.

%5 International Control

(1) Attemots by the United Nations (U.N.)

As far back as 1969, the General Assembly,
in its Declaration on Social Progress and Develop~
ment, provided for the elimination of all forms
of foreign economic exploitation, especially those
practised by international monopolies. 53 The
latter is an obvious reference to TNCs. In 1974,
the General Assembly however adopted very important
resolutions which had a direct bearing on TNCs.
For example, the General Assembly Resolution 3201
(S=VI) on the Declaration on the Establishment of a
New International Economic Order (NIEQO), provided
that one of the principles upon which the new order
should be founded is on the right of regulation
and supervision of activities of TNCs by the host

54

countries.

Furthermore, Resolution 3202 (S-VI); on the
Programme of action, clearly favoured the formula-

tion, adopted and implementation of an international
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code of conduct on the tramsfer of technology
coxreesponding to transfer the needs and conditions

prevalent in developing countries. e

Another important General Assembly resolution
is Resolution 3281 (XXIX), on the Charter of
Economic Rights and Duties of States. This Resolu~-
tion also reiterated the nation - states' right
to control and exercise authority over TNCs. The
Resolution also demands that TNCs shouldn't inter-
fere with the internal interference affairs of

host states.56

In addition, the General Ascembly
Resolution 3514 condemned the corrupt practices of
TNCS.57

To make these resolutions of the General
Assembly a reality, the U.N. Economic and Social
Council (ECOSOC) and the U.N. Conference on Trade
and Development (UNCTAD) were given, the task of
regulating the activities of TNCs. ECO30C was
mainly concerned with the overall operations of
TiiCs, while UNCTAD was only concerned with the
problem of transfer of technology -~ hence the U.N.
Draft Code on the Transfer of Technology was draftede.

Added to this, the U.N. has also created a

Centre on Transnational Corporations, with a mandate
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to draw up such guidelines into a code of conduct

for T™NCs, to be discussed belowa

(ii) U.N. Commission on TNCs

The Commission was established on December 5,
1974, by ECOSOC, in its Resolutions 1913 (L VII).
However, before this, it is noteworthy that on
August 2, 1974, the ECOS0C, by its Resolution 1908
(L VII), established an Information and Research
Centre on TNCs. This Centre was directly attached
to the Office of the U.N. Secretary General. The
Centre which was to function as an advisory body
to ECOSOC on TNCs consists of 48 members. The
Commission was entrusted with the task of formulating
a code of conduct for TNCs in generales The Informa-
tion and Research Centre on TNCs was entrusted with
the task of assisting the Commission in formulating

a code of conduct for TNCse.

In order to carry out its tasks, the Commission
at its first meeting in March 1975, established a
working programme for the Centre, which included
inter alia, the formulation of a U.N Code of
conduct for TNCs. 58 The Commission gave the highest

priority on the question of the formulation of a
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code on TNCs in its second meeting in March 1976.
That being the position, a Working Group of 48
members, representing all the members of the
Commission was established. It was entrusted
with the task of preparing the full text of the
Code by the spring of 1978. 52

The Working Group commenced its first session
in 1977. In that session, it provided a working
paper based on its deliberations, informsl consul-
tations and two working papers provided by the
U.N. Centre on TNCs. In its working paper the
Working Group was concerned with the major principles
and issues involved in the formulation of an
annotated outline of a code of conduct for TNCs.
The Working Group in its working paper did not cover
issues pertaining to the legal nature and scope of
the code or its implementation because it decided

60 e

to mive priority ‘o substantive issues.
rationale was that such issues were considered to

be more controversial than the substantive ones.

Last but not the least the UN Code of conduct
for TNCs decided to deal with the following issues;

technology transfer; restrictive business practices;
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transfer opricing; disclosure of information; owner-
ship and control of foreign investment; taxation;
corrupt practices, labour relations and framework

of national - economic laws. However, it should be
mentioned that, some of the above individual issues
to be included in the U.N., Code have already been or
will be treated separately in specific U.N resolu-
tions as well. For example, the ECOS0C Draft Text
on Illicit Payments 61 and the UNCTAD Code on Trans-

fer of Technologye.

It must also be noted that, the effectiveness
of the "U.N Code" largely depends on national govern-—
ments, unanimous acceptance of such a code. This
was well expressed in a U.N document in the follo-

wing words:

"Only when governments are willing and
able to take the related decisions,
either to translate the provisions of
the code into specific policies and
actions or to ensure the implcmentation
of possible solutions, can a code be
effective".62

However, it is submitted that, in the event
of the final adoptiong of a U.N Draft Code of
conduct for TNCs, such a code should be based on
the principles on which the NIEO has been founded.

Tn addition the code should be designed as a binding
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code that will subject the TNCs to conduct their
operations in a legal manner and for the benefit
of both themselves and host countries. It should
also include the recommendation, by the Group of
Emminent persons, that, the internationsl code
of conduct for TNCs to be adopted as an interna-
tional treaty should contain provisions for sanc-
tions.

If the present U.N Draft Code of Conduct
for TNCs with its voluntary rules to be observed
by TNCs and enforced by nation states individually
and severally, is adopted, it shall be regarded as
a defeat. However it is too early to emphasise
this aspect, as the negotiations are still in prog-
ress and chances of reaching a compromise exist.
It may well be suggested that such a code should
inter alia, provide mechanisms for "lifting the
veil" in order to identify the central seat of any
TNCs 63 and for extra~territorial effects of any

sanction that may be irrl_‘po&;ed.&'L

Before we propose strategy options for the
control and encouragement of TNCs in the SADCC
sub-region, a look at the current foreign invest-
ment policy obJjectives and strategies of SADCC

member states if any, will be an added advantage,
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CHAPTER FOUR

4,0 THE OBJECTIVES AND STRATEGIES OF
SADCC COUNTRIES CCONCERNING TNCS

SADCC member states have realised that
there is shortage of money for development at
both national and sub-regional levels. Conse-
quently, all SADCC member states, regardless
of their differences in politics, ideology,
language, policy on foreign investment (TNCs),
natural endowments, level of development, etc,
have devised various national mechanisms of
controlling, protecting and encouraging foreign
investmente Among the various mechanisms devised
by SADCC member states are government policy
statements, constitutional provisions, nationali-

sation, and legislative provisions.

It should be stressed from the outset that,
in this Chapter we will only generally look at
legislative provisions, hereafter to be referred
to as "investment codes" or investment laws. A

discussion of all other control mechanism may
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amount to a repetition, because it will not be
very much different from what we have discussed
in Chapter Three. Furthermore even our general
discussion of the various investment laws will

not be very much different from what has been
discussed in Chapter Three. It should be further
stated that, our general discussion of the various
SADCC investment codes will mainly be based on
secondary materials. The author was therefore not
in a position to look at all the actual SADCC

investment lawSe

The reason why one has adopted this approach
is that his main concern is not necessarily to
critically assess and state the diversity found
among, the various SADCC investment codes, because
there is already enough evidence to that cTfect.
This can be drawn from one's discussion in Chapter
Three, and as such SADCC countries' investment
codes are not an exception to the diversity found
in almost all other developing countries. The
diversity is not only found in "investment codes"
but also in other control mechanisms such as

governnent policy statements, constitutional PrOvVie
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sions, nationalisation, and a host of administ-

rative control mechanisms.

It is one's view that, this diversity
complicates the process of making generalisations
and comparisons. As a result of this approach
without the benefit of field research, the study
is unable to provide empirical data with regard
to the manner in which legislative provisions of
the SADCC states are actually implementeds Certainly
one cannot evaluate the effectiveness of a law in
encouraging and controlling investment, without
considering numerous other elements of a country's
legal, political, social and economic systems
including the amount of its foreign exchange
reserves the nature of its tariff system, the size
of its domestic market, and the extent of its
natural endowments or resources. Investment policy
decisions may also be influenced by numerous other
legal factors such as the commercial law, the
company law, and the nature of the court system.

Tn addition to this enumeration, one might also add
the various bilateral and multilateral treaties
affecting capital and trade flows, to which the host

country may or may not be a rartye.
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In a nutshell, neither available resources
nor time and the required length of the thesis
would permit a complete analysis of the invest-
ment conditions prevailing in such SADCC state,
consequently, this Chapter, which has been limited
almost exclusively to a general examination of
investment laws - alone, makes no claim for such
comprehensivenesses The Chapter on the whole tries
to give us a general understanding that almost all
SADCC member states, except Swaziland have enacted
what may be dubbed as "investment codes" with
differing titles. 2 However, although Swaziland
does not have a general investment law, other laws
and government policy statements, and, administ-

rative mechanisms may achieve the same effect.

ILet us now briefly look at some of the
various aspects found in the national "investment
codes" of the SADCC member states in order to justify
our hypothesis that the difference in SADCC "invest-
nent codes", and government policies on foreign
investment require a common SADCC approach in order
to effectively encourage, protect and control foreign
investment, especially the TNCs at both the national

and SADCC level,
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The Nature of the Provisions for the
Control, Protection and Encouragement
of Foreign Investment

The "investment codes" of SADCC member

states, provide two main types of provisions

for the control, protection and encouragement

of foreign investment:

(a)

(b)

Provisions for the control of foreign
investment and

Provisions for the protection and encourage-
ment of foreign investment otherwise known

as incentivese.

It is noteworthy that, the nature of these

provisions is not identified and as a result they

differ from one country to another.

I. Provisions for the Control
of Foreign Investment

These include inter aliaj; provisions on:
(i) Equity or Local Participation in
the Investment;
(ii) Sectors open and/or closed to Foreign
Investment;
(iii) The Nature of Capital Invested;
(iv) The Nationality of the Investor;

(v) The Nature of Technology Required;
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(vi) Criteria for Approval; and
(vii) Administration of the "Investment

codes" by an Investment Authority.

(i) Equity or Local Participation
in the Investment

As a general rule investment laws of many
countries, encourage or require foreign investment
to take the form of a 'Jjoint venture. In such a
situstion a joint venture can be between a foreign
company and a public or private capital companye.
However, it would appear this is not the position
with all SADCC states. In SADCC, some countries
such as the Peoples Republic of Angola, Zimbabwe ,
Mozambique and Zambia specifically require that

3

an investment take the form of a Joint venture.

The Angolan Law on investment states that
joint ventures are required, except for enterprises
which produce goods exclusively for export and
when the volume and/or degree of technological
complexity Jjustifies the creation of a wholly
owned foreign enterprises. “ The Angolan Law
further provides that, the Council of Ministers

may authorise the creation of "private enterprise”
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(ieee wholly owned foreign enterprige) in cases
of recognised national interest notably when
they will result in a significant decrease in

imports.

The Zimhabwean Investment, Policy Guide-
lines and Procedures, provide that joint venture
may be required in certain areas, and that local
participation should preferably commence at no
less than twenty per cent.6 The Mozambique law
specifically provides that the state reserves
the right to participate in all undertakings
7

involving the importation of capital.

It sbould be stated however thet, though
some SADCC countries' policies on legal partici-
pation are not expressed in the law, they may still
play a major role in granting or denying approval
investment applications and proposals.

(ii) Sectors Open or Closed
to Foreign Investments

It can be generally stated that in order to
provide guidance to potential investors, the invest-
ment legislation of many countries tend to affirma-
tively specify those areas of economic activity in
which foreign investment and/or private investment

9

is encouraged or prohibited.
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On the question of investment legislation
on sectors open to investment, the laws of SADCC

member states manifest three basic approaches:

(a) Laws that refer to desired investment
sectors in only general terms;

(b) Laws that seek to define the favoured
sectors with a certain degree of specificity;
and

(¢) Laws that moke no reference at all to desired

sectorse

In the first category of laws, that refer
in general terms to desired investment sectors in
which investment is encouraged, we find Botswana

and Malawi.lo

Generally spesking the "investment
codes" of these two countries in one way or the
other make a submission that foreign or local
private investment is encouraged in "industry"e.

They use "industry" as their criteria for allowing

investment.

In the second category of laws that attempts
to define with a certain degree of specificy the
sectors that are either open or given priority,
we find Lesotho and Zambia. Lesotho's investment

laws encourage foreign and private local invest-
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ment in hotels, manufacturing, casinos and build-
ing construction. " The Investment Act of Zambia
encourages, foreign and private local investment
in husbandry, pastoral, pouwltry, fish rearing,

agricultural and forestry activitye. 12

In the third and last category of laws that
make no specific reference at all to open or
priority sectors we find the Peoples Republic of

Angola and Tanzania. 13

Coming to the legislative provisions on
sectors closed to foreign investment, the laws of

SADCC member states manifest two main approaches:

(a) Taws that specifically prohibit invest-
ment in certain sectors; and
(b) Laws that make no reference at all to

sectors closed to foreign investment,

In the first category we find Angola whose
investment law prohibits investment in defence,
telecommunications, foreign trade, insurance,
finance ond credit institutions, public services
and utilities, press and publishing and radio and

15

television.

In addition, it is interesting to note that

some SADCC member states close certain sectors to
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foreign private investment, while others actively
encourage investment in those same sectors. For
example, while telecommunications is closed to
foreign investment in Angola, it would appear some
SADCC member states indirectly encourage foreign

private investment in the telecommunication sectore.

This in itcelf creates a "war of incentives"
among SADCC member states for the benefit of TNCs
and to the detriment of both national and sub-

regional co-operation.

It is my considered view that, the absence of

a specific prohibition in a law does not mean that
2ll economic sectors are open to foreign and/or
local private investment. This aspect is covered

under numerous other laws, government policy state-
ments and a host of administrative control mechanisms
as employed and adopted by the various SADCC member
statess Therefore, even though some SADCC member
states may actively encourage foreign investment,

it does not mean that there is no control at all.

It is beyond doubt that considerations of national
security and defence are some of the minimum tenets
which will dictate that particularly sensitive

industries, such as armaments be firmly controlled
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by nationals of the host country if not by the
state 1tself,

(iii) The Nature of Capital Invested

One of the main attributes of an investment
project is of course the nature of the capital to
be invested. Consequently one of the main functions
of an investment law is to stimulate, protect or

encourage foreign capital,

Inke in all other cases, there is no common
approach on this aspect in the various SADCC states'
investment laws. The Zimbabwean Foreign Investment
Policy Guidelines and Procedures, for example
emphasizes the need for foreign capital, while the
Investment Act of Zambia provides special incentives
for projects using foreign capital. 6 I'ne Peoples
Republic of Angola refers to foreign capital and
technology. 7 Malawi and Lesotho appear to allow
foreign investors to invest either foreign or local

18

capital. Tanzania and Botswana make no reference

to the origin of the capital to be invested. 19

(iv) The Nationalitz of the lnvestor

The SADCC member states investment laws manifest

two main approaches with regard to the nationality of
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the investor. Firstly, some legislation apply
only to both foreign and local investors.

Secondly, others apply only to foreign investors.

In the first category of the laws which
seek to encourage, protect and control both

foreign and local investors we can identify,

Zambia, Zimbabwe, Malawi, Botswana and Lesotho. <0

In the second category Tanzania is the only
one whose laws applies only to foreign investors.21
T'he Angolan law however, apply to both foreign

investors and Angolan Public Corporations. 22

(v) 1The Nature of the Required 'echnology

Like capital, technology is important in
the development of an effective investment project,
as a result, some investment laws in developing

countries have sought increasingly to regulate this
aspecte In the lead in this aspect is the Andean

Pact countries whose laws require the approval and

registration of all technology transfer agreements.

Within the SADCC sub-region, however, most
member states, except Zambia make no reference
whatsoever to technology transfer in their "invest-

ment codes" The Zambian Investment Act, <3 sets
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down detailed rules on technology transfer agree-
ments and the criteria which they nmust meet in

order to be approved.

The laws of other SADCC member states, how-
ever, elther make no reference at all to technology
or simply make general statements such as the
technology must increase productivity, for example

in the case of Zimbabwe. o4

(vi) Criteria for Approval

Iike 1n the previous uses, the goal of an
"investment code® is to encourage, protect and
control the creation of investment projects which

will make positive contribution to the development
of the national or regional economy. However as in
all other areas, the - extent to which the law defines

the nature and extent of that contribution and estab-
lishes criteria for project approval varies in scope
and degree from one SADCC country to another SADCC
country.

Under this aspect, one could say that, SADCC
member states®' "investment codes" manifest two
basic approaches. The first onme being that, some

laws merely make rather general statements with
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regard to approval criteria and grant wide
discretionary powers in the approving authority
which 1s in most cases a government ministrye.
Lesotho's investment laws for example, merely
state that they seek projects which will further
economic development for the bmnerit of the

whole countrye.

Secondly, some laws attempt to be more
specific with regard to the approval criteria.
Like in the previous cases, here too, 1nvestment
laws of SADCC states differ in scope and degree.
Some SADCC member states are particularly more
concerned about rural development and they thus
seek to encourage the establishment of projects
in rural sreas. Zimbabwe for example places high
priority on investment in rural areas. 25 The
same applies to Zambia, whose laws offer special
benefits to or additional incentives for certain
ente prises located in rural areas. A country
such as Swaziland, which does not have an "invest-
ment code§ this asﬁect is taken care of by other
laws. In Swaziland, the Income Tax Act of 1975

allows the government to designate specific areas

as "“development areas™ where certvain indusiriecs
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may qualify for special treatment. In the case
of Botswana, the Income Tax Act of 1982 offers
tax holidays to companies which invest in rural
areas, using labour intensive techniques and

offer training to nationals.

In a nutshell, there is a diversity in the
criteria stated in the SADCC member states!

investment laws. These include: 26

(i) Training of nationals, e.g. Zambia,

Zimbabwe, Angola and Mozambique;

(i1) Creation of employment, e.g. Zambia
and Zimbabwe;

(iii) Contribution to the improvement of the
balance of trade; e.g. Zimbabwe and
Angola;

(iv) Import substitution i.e. the use of
local raw materials e.g. Zimbabwe and

Angola.

(vii) Administration of the "Investment
Codes" by an Investment Authority

LI LAV "Tzresiment codes” provide, in

varying degrees of detail, for a system to administer

its provisions, A look at the writings on the

"investment codes" of the SADCC member states reveals
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two basic approaches to administration:

(i) Firstly, the administration of the
"investment codes" is entrusted to an
existing functional ministry, which
may or may not seek the advice and
assistance of other functional minis-
tries and governmental agencies. ‘'his
approach is to be found in Malawi,

Botswana and 't'anzania.

(ii) Secondly, the administration of the
"investment codes" is entrusted to a
separate body or commission specialising
in investment matters. This approach is
to be found in Zambia. (Investment Council),
Lesotho (Pioneer Industries Board), and
Angola (the Council of Ministers, pursuant
to a Jjoint proposal of the Ministry of
Planning and Finance and the appropriate
supervising ministry, grants investment

approvals).

Regardless of the differences in approach,
the primary function of the above named administra-
tive organs is to screen and approve investment

applications or proposals. In essence the principal



function of all the administrative organs or
bodies, whether commissions or independent
ministries is to regulate investment., ‘That is
administrative bodies deal with the control
over the entry and establishment of foreign

capital and the investment project.

I1. the Nature of the Provisions for
the Protection and Encouragement
of Foreign investment

In an attempt to attract foreign capital
and/or encourage local investors, most SADCC member
states if not all offer special incentives and
guarantees., However like in the case of control
provisions the nature and extent of such
incentives and guarantees provisions differ from
country to country, depending on the importance of
the project to the country in question. Thus, the
more important or strategic the project, the greater

the i1ncentives and guarantees.

Regardless of the differences in the natume
and extent of incentives and guarantees offered by
various SAUCC member states, there is a degree of
consensus in that, all SADCC member states offer

fiscal, financial and non-financial incentives of
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one Kind or anothere.

For the purposes of this study one can

divide the various SADCC incentives and guarantees

into nine basic categories:

(1)

(ii)

(iii)

(iv)

(w)

(vi)

(vii)

Incentives with respect to customs
duties on imports;

Grants and subsidies;

Protection from competition;
Exemptions with respect to income or
business profits taxation;

Guarantees with respect to foreign
exchange availability and repatriation;
Exemptions with respect to other taxes
and fees;

Guarantees with respect to dispute

settlement;

(viii)Guarantees against expropriation and

(ix)

nationalization; and

Other miscellaneous incentives,

It must be noted however, that the above

incentives and guarantees are not found in each

and every SADCC member states: In addition no
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two countries have two indentical incentives and

as a group they demonstrate exceptional diversity.

4,2 A General Assessment of the Investment
Laws of SADCC member states

A general look at the various investment laws
of SADCC member states reveals that there 1s a great
diversity in the form and content of these laws. It
is wonoteworthy though some SADCC member states names
do not appear among the aforementioned criteria as
stated i1n the various SADCC investment laws, this
does not mean that the criteria used is not among
those employed by the other host country governments
in approving or disapproving specific investment
applications or proposals. In other words although
some investment laws do not refer to such criteria,
they might pe covered under other laws or govern-
mental mechanisms. The same applies to those SADCC
member states whose names appear only in some of the
aforementioned criterias. The examples given are
mainly to illustrate the diversity element found in
the various "investment codes" of the SADCC member

states.
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In addition, the "investment codes" alone
are not enough, one has to peruse several other
investment related Laws and government mechanisms
such as income tax laws, customs and excise laws,
foreign exchange regulations, constitutional
provisions, national development plans, government
policy statements and many other investment

instruments.

The incentives and control mechanisms provided
for in the individual or national "investment
codes" vary from country to country. As a conse-
quence of this diversity there is always competi-
tion for foreign investment in the sub-region which
culminates in what would be termed as "a war of
incentives", In this situation each country tries
to outbid the others with a view to attracting
foreign investors away from ones neighbours to the
detriment of both national economy and subregional
economic co-operations. 'this can be summed up in

the following words:

"Some countries tend to promulgate
investment laws which offer competi-
tive concessions in the hope of attra=-
cting private foreign investment asg

a consequence African investment laws
lack harmonization. 'rhis hinders
progress of meaningful regional economic
cooperation and complementing economic
development effect". 2V
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In such a situation a foreign investors
(INCs) find it very easy to escalate the "war
of incentives"through their policy of divide
and rules This spirit of competitiveness cul-
minates in the ultimate losers being the SADCC

member states themselves,

All SADCC member states'! investment laws,
except Zambia, do not have provisions on the

28 and as such this has

transfer of technology
been the main cause of the perenial and unabated,
technological dependence in the sub=-region. In
addition most laws except that of Zambia put more
emphasis on the encouragement function at the
expense of the control function. They can be
rightly classified as "investor protection codes"
rather than "investment codes" as in the case of
Zambia, 29

This being the position one wonders how
SADCC as an economic entity will realise its state®
objectives, especially its objective to reduce its
dependence particularly, but not only on the
Republic of South Africa if no common approach

against TNCs 1s adopted by SADCC. One believes
that this objective implies that SADCC is also
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aimed at the reduction of its dependence from
foreign capital owners, especially the TNCs with
or without South African connection. Will this
be possible in the present set up of the "war of
incentives"? The answer is no. ‘The validity

of SADCC's success in the implementation of the
above stated objective especially, may involve

a common and Jjoint SADCC approach especially with
regard to the role of TNCs in the sub-region.
This may involve first and foremost the rationa-
lisation or harmonization of various national
policies as well as investment laws of SADCC member
states.

In this respect, SADCC with proper orienta-
tion and dedication in the use of its various insti-
tutions may succeed in the encouragement, protec-
tion and control of TNCs, especially if it succeeds
to adopt a common and/or Jjoint "investment and
investor compliance code" and other common mechanisms
to be proposed in our next Chapter. This will be
more easier because, almost all SADCC member states
face the same TNCs., Fundamental concessions are
likely to be made by TNCs especially those based in

South Africa taking into account the risk and uncer-
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tainty of their business interests in explosive
and volatile South Africa. Some of the TNCs
have started leaving South Africa in search of

greener pastures and SADCC may be one.

It is against this background that the next
Chapter will propose some legal and economic
strategy options for SADCC, both at the national

and sub-regional levels.,
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reading on the subject one should look
inter alia at:

(i) A.M. Akimumi, 'A Plea for Harmonization
of African Investment Laws', Journal of
African Law. 19 No.1 and 2 (197/5)

(ii) E.I. Nwogugu, The Legal Problems of
Foreign Investment in Developing
Tountries (Manchester University Press,

(i1ii) G.?. Mukumbwa, "Was the Industrial

Development Act 1977 Necessary? A
Comment' Zambian Taw Journal volumes

7“9, (4975"9;7)-

(iv) Publications and Reports by the UN
Centre on Transnational corporations,
especially with regard. to legislation
and regulations relating to TNCs.

Investment Laws or Investment Codes of SADCC
Member States are as follows:

(a) Peoples Republic of Angola - Law No. 10/79
of June 22, 1979 (Dbiaro da Republics,
of July 19, 1979, page 471).

(b) Swaziland - No specific investment law.
(¢) Zambia - Investment Act No.5 of 1986

repealing the Industrial Development
Act 1977 (No. 18 of 1977).
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(e)

(£)

(8)

(h)

(1)

Zimbabwe

Botswana

Malawi
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- Poreign Investment: Policy
Guidelines and Procedures
(September 1982, Card. R.Z2
15 - 1982)

- The Industrial Developmenty
Act 1968 (No. 22 of 1968).

-~ Industrial Development Act
1967 (Cap. 51:01 of the Laws
of Malawi).

Mozambique~ Decree - Law 18/77 of April

Lesotho

Tanzania

28, 1977 - One understands
this law has since been
repealed by a new investment
law enacted in late August
1984, unfortunasely the .
author was not in a position
to consult it.

- The Pioneer Industries Encouragement
Act of 1969 (No. 19 of 1969)

- Pioneer Industries Encouragement
( Amendment) Act 1978 (No. 24 of 1978

-~ Industrial ILicensing (Amendment)
Act 1979 (No. 15 of 1979)

- Foreign Investments Protection
Act (No. 40 of 1963 (Cap. 533 of
the Laws of Tanzania).

S PPA ~ Document - Incentives for local and Foreign
Investors (84-~03%75) September 1984,

PTA/TC/CIC/IV/4 p.10
4.  PTA/TC/CIC/IV/4 p.10
5.  PTA/TC/CIC/IV/4 p.10
6.  PTA/TC/CIC/IV/# P. 70
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7o PPA/TC/CIC/IV/ 4pp.10.

8. See Chapter Three and read under Government
policy statements.

0. PTA/TC/CIC/IV/4 D.8.
10. PTA/TC/CIC/IV/4 pe8e
1. PTA/TC/CIC/IV/4 p.8.

12. gection 23(2) of the Investment Act No.5
of 1986 of Zambia.

13. PTA/TC/CIC/IV/4 p.8.

14, PTA/TC/CIC/IV/4 D.7.

15. PTA/TC/CIC/IV/4 p.7.

16. PTA/TC/CIC/IV/4 p.13.
17. PTA/TC/CIC/IV/4 p.13.
18.  PTA/TC/CIC/IV/4 p.13.
19. PTA/TC/CIC/IV/4 p.13.
20. PTA/TC/CIC/IV/4 p.12.
21. PTA/TC/CIC/IV/4 p.12.
22. PTA/TC/CIC/IV/4 p.12.

2%, Sections %6 and %7 of the Investment Act No.5
of 1986 of Zambia

on., PTA/TC/CIC/IV/4 p.13.
25. PPA/TC/CIC/IV/4 .14,
26. PTA/TC/CIC/IV/4 p.16.



27.

28.

29.
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A.M, Akimumi 'A Plea for Harmonization!
p. 130.

Sections 36 and 37 of the Investment Act
No.5 of 1986 of Zambia.

The Investment Act No.5 of 1986 of Zambia,
provides conditions to be met in any
transfer of technology agreement. It also
prohibits restrictive business practices
under section 37(2)(a)-(b).
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CHAPTER FIVE

5¢0 SADCC'S POLICY ON FOREIGN INVESTMENT
AND THE LEGAL AND ECONOMIC TECHNIQUES
FOR CONTROLLING OF AND MAXTMIZING
REGIONAL BENEFITS FROM ''NCS AS
STRATEGY OPTIONS FOR SADCC

Se1 SADCC's Policy on Foreign Investment

There is no doubt that SADCC member
states have recognised the need for foreign
investment if SADCC is to succeed in its
endeavours, Initially SADCC dealt only with
governments, international organisations and
donor agencies. SADCC's central role is to
co-ordinate and facilitate foreign participa-
tion, It was not until January 1984, when
a special meeting in Harare for potential
investors (both private and state) in industrial
projects was convened. This was inevitable
because, though the first priority sector, trans-
port and communications, was dependent on aid
from governments, infernational organisations and
donor agencies it was, after all, private
investors that were actually carrying out the

railway and other projects, doing the consSul.
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tancy studies and providing energy, telecommunica-
tions and industrial technology. SADCC's need for
private investment is well articulated in Chapter
I'wo, especially the recognition given by Lebang
Mpotokwane, Chairman of the Standing Committee of

Officials, in Iondon in July 1984, 1

Regardless of the above recognition, it
would appear some scholars still contend that there
will be no SADCC investment code on both local and
foreign private investment. 2 It is however conten=-
ded that this view cannot stand unchallenged, in
addition there is not even any agreed way or common
approach of presenting incentives and other related
matters among SADCC member States. As a result and
as one has submitted in Chapter Four, there is always
a "War of incentives" between or among the nine SADCC
member states to the detriment of both national and

sub-regional co-operation.

Another important observation is that given
in Chapter Two, that most of the industries are
controlled by TNCs based outside the sub-region
particularly in South Africa. Some, as it has been
demonstrated in Chapter Two, are openly hostile to
SADCC and others have developed supply chains, often
with other parts of the same TNC, which they are

reluctant to break.
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Given a situation of this nature where
most of the industries if not the commanding
heights of the economy are owned and controlled
by 'NCs based outside the sub-region, especially
in South Atrica, a country from whom SALCC is
attempting to reduce its dependence - can SADCC
succeed 1n its obJjectives without any form of

common sub-regional approach on TNCs.

It is argued that, there is no way 1in which
SADCC could succeed if it doesn't adopt a common
approach, strategy or policy towards foreign
investment in general and TNCs in particular. It
is one's submission that, the control and encourage-
ment of TNCs in the sub-region is strategic to the

success of SADCC.

Notwithstanding the above mentioned, the
fundamental question here is whether the present
SADCC structure, approach, strategy and policy may
be used to solve the problems of TNCs in the sub-
region. Secondly, is the issue of TNCs outside
the scope of SADCC's objectives? The answer is
that, the present SADCC structure, approach, strategy
and policy may be used to solve the problem of TNCs
and as such the issue of TNCs is not outside SADCC's

objectives.
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The wording of the first three obJjectives
would seem to accommodate the question of
control and encouragement of I'NCs in the sub-
region. Why then was there no sector assigned
on it, to a given state as per SADCC*'s sectoral
policy?

It would appear, the reason would seem to
lie not so much in the fact that these countries
do not consider this as an important aspect, but
rather on the business like approach adopted by
SADCC in the creation of sectoral commissionse 5
Sectoral commissions as a general rule, are only

created if SADCC considers the aspect to be of

primary importancee.

This being the position and now that SADCC
since January 1984 has formally recognised the
need for co-operation between it and the private
sector (both local and foreign) it is suggested
that the Council could now exercise its power to
create and allocate a sector on 'NCs to a given
country of its choice. 4 If need be a sectoral
commission on TNCs governed by a convention could

also be drawn up or set Uupe. 2 This is mainly so
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because the above mentioned Seem to be in line
with the words of President Masire of Botswana

when he succintly said:

"Such bodies (Commissions) should be
created only when there is a proven
need for thems tThis deliberately
business-like approach in which
institutions will follow achievement,
surely promises greater dynamism than
a system i1n which member governments
merely react to proposals put forward
by technocratsGlodged in a centralized
bureaucracy".

It is one's considered view that the role
ot TNCs, especially in mining, agriculture, banking
and transport is as important and strategic as
like any other priority Sectors, such as transport.
In the first place, even in the transport and
communications sector for example, it is the TNCs
that are actually carrying out the railways and
road construction projects and doing the consul-
tancy studies, since its inception. It was the
TNCs that provided and still provide energy, indus-
trial and telecommunication technology. At the
same time INCs serve as a major source of foreign
exchange, both through suppliers' credits and invest-

ments. However if their operations are not monitored,
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this could be detrimental to the national and
sub-regional cooperation, especially through
their transfer pricing techniques and other

related exploitative mechanismse

On the whole, there 1s no single SADCC
country which 1s not affected by the role of
INCse As a response to this, most SADCC member
states with the exception of Swaziland have for-
mulated their own national investment codes.
Navional investment codes could therefore be used
as a stepping stone to a SADCC investment and
investor compliance code. It is one's considered
view that, a co-ordination, protection, encourage-
ment and control of the 1NCs taken within the
sectoral policy of SADCC may go a long way towards
creating an environment through which the co-ordina-
tion of these countries'! divergent or different
foreign investment policies could be undertaken.
As stated earlier on, the differences in foreign
investment policies of SADCC member states makes
it easier for TNCs to manipulate the situation in
their favour, as most of them are indifferent

towards SADCC's objectives.
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It is one's considered hope that, there
is no doubt that, a legal framework for the
coordination of such policies and investment
codes and laws is already provided for in the
"Memorandum of Understanding". What is lacking
is the Council to adopt a TNCs sectoral working
programmes for SADCC and designate a member
state to co-ordinate TNCs control policies,
foreign investment policies, investment laws
and national development plans. 7 It is only

after, such a proclamation that, Article IV(1l)

of the "Memorandum of Understanding" could be
employed in setting up a sectoral commission on
TNCs (if need be) with the responsibility of
overseeing the co-ordination of foreign investment
polities and TNCs operations in the subsregione
Like in the case of SATCC if need be this commis-
sion will be governed by a convention to be adopted
by the council and ratified oracceded to by SADCC

member states.

It is undoubted that co-ordination of foreign
investment policies, national development plans,
investment codes and laws and the role of TNCs in

the sub=-region may assist the SADCC member states
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exert unified influence on TNCs. The use of
the phrase "united we stand, divided we fall"
by SADCC member states is likely to prove more
successful than the current strategy in which
individual countries employ different methods
for the control protection and encouragement

of foreign investmente

It is against this background that the
above proposed sector on NCs and other strategy
options for SADCC will be made. The author
once again is confident that by using the present
SADCC structure and approach the proposed
strategy options would bring SADCC closer to

the realization of its objectives.

In the next few pages one will discuss the
following legal and economic strategy options:
SADCC sector on TNCs; Towards an Investment and
Tnvestor compliance code; What a host state
wants; Nationalisation; Establishment of Research
and Development Centre(s); Technology Acquisition
Board; Need for clear contractual Terms; Discourage-
ment of "Brain Drain"; Improvement in Management
Contracts; Technology lLicence Agreements; The

Nature and Extent of Incentives; ‘he Role of



e~ 183 -

National and Regional Pianners; Need for security
and stability; SADCC and the Co-ordination and/or
Harmonization of Marketing Policies and Sovereignty

and Nationality vse. Political Will.

52 Proposed Legal and Economic
Strategy Options for SADCC

To SADCC Sector on TNCs

tiven the above stated background, it is
proposed that the Council is competent to adopt
a 'NCs sectoral working programme for SADCC and
designate a member state to co-ordinate activities
in specified areas. S In the same vein the
Council may, at 1ts discretion, appoint Ministerial
Committees for programmes in functional areas. The
Ministerial Committees shall report to the Council
9

whose decisions shall be taken by consensuS.

in addition a SADCC Committee of TNCS experts
could be formed. This committee should first and
foremost congist of indigenous TNCs experts from
relevant ministries in each member state with the

co~ordinating state as the Chairman.

A TNCs official sub-committee consisting of
designated officials from each member state should

also be established. This committees,in addition
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should consist of technical experts on TNCs
matterse This committee should be eéharged
with the task of creating various technical
units or sub-committees whose primary task
will be the strengthening of the present
modus operandi of SADCC. The potential units

would be as follows:

(a) Rationalisation and Harmonisation
of investment laws Unit;
(b) DNegotiation and Transfer of
Technology Unit;
(¢) Transfer Pricing Monitoring Unitj
(d) Negotiations, Aid and Loan Unit; and
(e) Alternative Taxation Policies and

their Implications uUnit.

These units or sub~committees should carry
out research on various TNCs operating within the
SADCC sub-region. They will then, rpreport and
make recommendations to the WNCs Officials Sub-
Committee which in turn will report to the SADCC
Committee of TNCs Experts for tentative final
direction, guidance and decisions. It is note-
worthy that, the SADCC Committee of INCs Experts

at the centre overseas activities of all the sectors
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and units. A designated country as a co-ordinator
on TNCs sector has to report all the findings in
SADCC forums, especially the Summit and Council

of Ministers forumse

Depending on the situation and need the
Summit may establish a Commission on TNCs for
programmes in functional areasq Such a Commission
shall be governed by a convention to be adopted
by the Council and ratified or acceded to by SADCC
member states. This Commission shall report to

the Council. 10

For our purposes it is recommended that one
will only attempt to give a brief discussion on
the tirst three proposed potential units of the
SADCC Sector on 'I'NCs.

(1) Rationalization and Harmoniza-
tion of Investment Laws Unite

This unit will be charged with the task of
formulating a common approach or programme of
rationalizing and harmonizing the various invest-
ment laws in orientation for a regional investment
and investor compliance code to be implemented

through national legislatione
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This, however, will be done, taking into
account the disparity in the political, social
and economic conditions prevailing within the
sub-region, It is beyond doubt that the various
investment and company laws of the SADCC states
differ greatly in their degree of specificity and
in the specific issues which they treate. This,
therefore, requires a rationalization process in
orientation of harmonization which ultimately
will result into a common or single investment
code for SADCC to be implemented through national

legislation,

This unit will theretfore be responsible for
the rationalization of various investment and
company laws, so that each "investment code" treat
or include all the above issues of primary consi-
deration both to indigeneous and foreign investorse
in addition the unit might prepare a checklist or
guidelines against which the SADCC states might
measure the comprehensiveness and relevancy of
their current "investment codes"., However this
can only be made possible if a proposed directory
of what existing investment rules are in each

country by SADCC is compiled and made available to
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the public. 1t should be underlined that the

above mentioned suggestion is not a recommenda-
tion that SADCC adopt a common approach or

uniform "investment code", but it merely sugrests
that, to make the process of rationalization easier,
each SADCC member State should clearly and precisely
state its own policies on each of the various issues
which it consider relevant to investment. For
example, each "investment code" might articulate the
host country®s policy with respect to local parti-
cipation in investment policies or each investment
law might state clearly the sectors to which foreign

investment is closed. etc

This unit should review the scope of harmoni-
zation desired and the possible approaches to harmo-
nization within the context of SADCC'Ss objectivese.
In addition, an analysis of the possible barriers to
the harmonization of the policies and laws of the
SADCC states will be needed in order to shape the
structure and content of the harmonization in ways

that are generally acceptable to the SADCC Statese

To make the functions of the unit easier,
member states should agree to exchange information

on legislation and regulations concerning local
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and foreign investments from countries outside
and within SADCC and the incentives offered to

such investmentse

Another important consideration is that,
the unit should create conditions for a common
legislative policy such as the one adopted by
the Andean Pact countries, and set forth in
Decision 24 of the Pact's Councile This has
also been a cornerstone to the development of
a harmonised code in investments for members of
the Communante EcoBomique de l'Afrigue de 1!
Quest (CEAO). The unit should consider a
common regional policy with regard to economic
incentives as crucial to the prevention of an
otherwise inevitable inflation of incentives as
crucial to the prevention of an otherwise inevi-
table inflation of incentives as member states
compete with each other to attract foreign
investors. A common policy, therefore, will
protect member states from agreeing to terms
under pressure of competition from TNCs, that
become increasingly unfavourable for the host

countrye.
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(a) Scope of Rationalization and
Harmonization

The unit apart from the "investment codes",

should also look at other laws, such as company

law and commercial law, the law of eschange
controls, industrial property protection law,

fiscal and customs laws and regulations, the law

in the technology licensing agreements, tariffs

and other aspects of national trade regulation,

as well as the administrative and Jjudicial systems.
In addition, international regional and bilateral
treaty obligations affecting trade and capital

flows also constitute turther elements of the
national legal framework into which the investment
will fite. The unit should also make decisions with
respect to the functions of the law to be harmonised
as well as the substantive areas of legislation

to be included in the harmonization processSe On

the question of functions to be harmonised, this
will depend on the emphasis SADCC places on the
importance of the promotion of the control of foreign

investment.
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(b) Rationalization and Harmonization
Methods

the unit in its endeavours, can choose to

employ one of the following three methods:

1. The unit should attribute greater
freedom to the drafters of the instru-~
ment containing the harmonization.
the drafters would examine the existing
national legislation and would deter-
mine those types of provision whose
incorporation in an harmonised instru-
ment would be consistent with the goals
of a common sub-regional policy for
investment, regardless of whether these
provisions used are generally or only
in one national lawj or

2e To determine the specific legislative
or administrative provisions on matters
such as the specific criteria for granting
of authorisation to invest, or the content
of a specific incentive for investment
would be gathered and compared.

Fe Thirdly a mendate be given to the drafters
to devise an instrument which will serve
the set of common basic investment
policies the member states of SADCC have
agreed upon. Drafters should borrow from
the experience of other regional groupings
and UN bodies. ‘'hey should not forget
the inclusion of provisions on the transfer
of technology, management contracts, work
and service contracts, etce. in the regional
instrument.

phis method has been successfully employed by
various regional groupings such as the Andean Pact,
the European Economic Community, the CEAO, etc.
and if it is wholly implemented it can rectify

the inconsistencies found in national lawsSe
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After the whole process is completed,
there will be two alternatives on the types

of an instrument on harmonization should takee

These are:

1. Unit should compile a series of
guidelines on the common policies
which the SADCC Summit would adopt
as set of recommendations. In such
a situation member states would be
required to examine their national
laws and meke them consistent with
the guidelines., In the alternative,
these guidelines could be made
mandatory for implementation by member
states.

2e Unit should draft a model law for
member states, consisting of a
complete national law on investment,
but leaving open certain clearly
economic issues, such as priorities
in economic sectors, and the specific
quantitdtive content of incentiveses
The model law would be recommended to
member states who would be free to
adopt allow some of its provisionse
However, during the course of time and
with the Commitment and encouragement
of SADCC, model law provisions would
tind their way into the legislation of
the member states.

Decision 24 of the Andean Pact is the best
example of the transtormation of a model law provi=-
sions into an instrument creating a harmonized
framework for the regulation of investment for all

Andean Pact member statese.

There is every reason to believe that, with
the backing of SADCC, the work of this unit will

be made a reality. In first place, the differences
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in the investment laws of SADCC member states

is a question of various colonial experiencess
For example, countries which experienced British
colonial rule are, Zambia, Malawi, lanzania

and Zimbabwe. These countries have their company
and commercial laws based on the common law
system. Swaziland, Lesotho and Botswana, are
characterised by a hybrid between common and
civil law principles. The Peoples Republic of
Angola and Mozambique employ civil law principleSe
If the former colonial masters of Britain and
France, who are the pioneers of the two legal
systems can agree to harmonize their systems within
the framework of the EEC, one foresees no impos-
sibilities for the SADCC member states who are
recent recipient of the two legal systems to do

the Ssamee.

It is argued that rationalization may be
more attainable objective than harmonizatione
The former would involve & co-ordination of incen—
tives policies and elimination of measures likely
to defeat SADCC objectives, whereas the latter

will require a degree of convergence of macro-



economic policies among the SADCC member states
which may be difficult to achieve, given the
present political and economic realities of the
sub-region. However, although this seems to be
a difficult task, harmonization of SADCC member
states' investment laws, policies and company laws

is certainly a feasible proposition.

(ii) Negotiation on Transfer of
Technology Unit

The general objective of negotiations on the
transfer of technology is to formulate a national
and regional technology transfer strategy which 1is
closely related to the regional development
strategy. What is needed is a comprehensive and
co-ordinated system of regulation and control of the
transfer of technology and felated subjects which
make transfer of technology to include and go beyond
the legal system as such. |

(a) Technology Transfer at the National Level

The unit shall be charged with the task of
establishing national level science and technology

centres which will carry out the following functions:
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2e

S

Le

Se

7e
8e
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Compile detailed technological data
bases and engage in technological
research and development activities
aimed at developing the local tech-
nological basej

Formulation and implementation of a
strategy for technology that is con-
sistant with and forms an interprated
part of each country's long term
strategy for developments;

Strengthening of research and develop-
ment (R and D) and technological
innovation;

Formulate technology policies and plans
within the framework of the overall
national technology strategy;

Promoting the technological development
of sectors that are of critical impor=-

tance e.ge capital goods, skill forma-

tion, etcCea 3

Formulate appropriate legal and adminis-
trative frameworks for screening, evalua-
ting, selecting, monitoring and regis-
tering technology contractual agreements
and arrangements;

Training of local manpower; and

Formulation of payments terms and cOStSe

During negotiations, the unit should recommend

the following to be included in the technology trans-—

fer agreement:

1.

Ce

the availability of trained skilled
manpower to man the technology, if
there are any;

Information on the hardware;
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Product design or basic process in
terms of blue prints and drawings;

Operating manuals and details; quality
control and standardization; and

Detailed design for manufacturing process
for components elements and parts and
production parametres.

In addition to the above, the unit should

also research and advice on the more effective ways

of importing technologye. These are:

1.
2e

e .

4,
De

Ge

7e
8e

%

10.

Contractual Jjoint ventures;

Licensing agreements;

Turn-key and product in hand arrangements
in which the foreign contractor/licensor
has additional responsibility of ensuring
that the plant is fully operational turning
out the products;

Management contracts;

Foreign investment in production;

Pure technological leasing agreement with
or without technical assistance in produc-
tion and franchises;

Trademarks;

Consultancy services, and technical
assistance agreements;

Importation of products, components and
spare parts; and

Marketing by foreign contractore
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The unit should make it possible for
BADCC governments to concentrate at the R and
D activities at centres established with prio-
rities in various fields such as rural develop=
ment, low-cost housing, small-scale industrial
and artisan enterprises and other fields which

can be undertaken at the individual country levele.

(b) Technology Transfer at the level of SADCC

The aim of the unit, like that of tech-

nology transfer is to reduce the sub-regions
dependency on TNCs and to develop on economic base
conducive to transfer and retention of rtechnology
in the sub-region. This will enable the region to
acquire and develop a technological base to teke
part in the technological development of the inter-

national division of labour.

The unit should find ways and means to incor-
porate in the regions investment code provisions on
technological transfer whereby the investors on one
part will be obliged to import technological innova=
tions and skills to the locals through formsl and on
the job training. The unit should make regional

provisions for suitable trainees/employees and other
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forms for the acquisition of technology and monitor

their progress closely.

At the level of SADCC, R and D activities
can be directed into, energy, manufacturing

industries, mining, agriculture and transport.

There should also be a diversification of
sources of technology so that the nations and
region gradually replace the exploitative one source
technology relationships with mutually beneficial
diversified sources of technology. In other words,
SADCC countries should look into sources other
than 1'NCs, especially the smaller competitive compa-
nies in the Western countries. In addition, the
unit should also look into socialist countries and

other third world countries for sources of technology.

On the question of negotiations, the unit
should conduct research on various negotiations and
agreements on the transfer of technology, and make
redommendations through the Commission, to national
and regional authorities. The national and regional
experts should know the techniques involved in the
negotiations on the transfer of technology; because
in most cases, it is at this stage that countries

mortgage their economies to TNCs, due to lack of
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expertise which manifests itself in their poor

bargaining position.

All in 2ll the units functions should aim

at achieving the following interconnected goods -

both at the national and sub-regional levels.

These are:

1.

2e

Se

4,

De

The control of restrictions in transter
of technology transactions;

'he effective performance of transfer
of technology arrangements;

Control over and, wherever possible,
the reduction of the price and other
costs of technology transfers;

The encouragement and promotion of the
development of the technolegical
capabilities of the recipient enterprises;
and

The encouragement of unpacking in
transfer of technology i.e., the breaking
up of the complex technological "bundle"
that is being transferred into separate
elements,

'he above mentioned should therefore be reflec-

ted in any national or sub-regional regulatory

instruments in the transfer of technology.

(iii) Transfer Pricing Monitoring Unit

Due to the acute problem of transfer pricing

in developing countries, SADCC included, the author

recommends that urgent consideration be given to
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establishing a unit charged with monitoring
transfer pricing and related abuses. As much

of the work would involve gathering of world
market prices for traded commodities in the
region, data of companies operating in the region,
etc, 1t would be wasteful for each of the SADCC
member states to duplicate the work of the others,
S0 regional co-operation in this unit is clearly
indicated, although for certain commodities and
certain companies research specific to only one

or two countries may need to be undertaken.

(a) Constitution of a Proposed Unit

A local or regional transfer pricing moni-

toring unit would ideally have three main sections:

(i) Information Storage:

'his 1s a section in which price information
and all other relevant data as well as copies of
import and export invoices would be stored, preferably
on computer. ‘I'he section would have to use reliable
telephone and telex communication with agents abroad
(eege commercial attaches, consultants, and commissioned

suppliers of trade info¥®mation);
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(ii) Technical Section:

This section would employ professionals such
as mechanical engineers, chemists, economists, cost
accountants and international trade specialists.
These would be qualified to deal with problems
arising from product differentiation, quality
variation, etc. and could publish tables of 'normal'

import and export prices of relevance to SADCC

countries.

(1ii) Investigation Section

'his would employ lawyers, economists, etc.

1t would pursue the less routine cases uncovered

by other sections.

These three sections would be appropriate at
both the national and regional levels. How the
information is to be used would be a matter for
national decision. ldeally each country should have
a small local branch receiving information from and
giving information to the centre. Some countries
might give these national branches additional
investigative powers to pursue purely local questions

or police powers of prosecution on the model of

SITET.
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(iv) Powers of a National Branch/Unit

The branch should probably be located in
the Central Bank (though not necessarily part of
it) but should be given necessary powers to
obtain information from other departments of
government, such as tax authorities, customs and
excise, and it should liaise closely with the
police (particular the Fraud Squand). One recom=
mends that the unit be given its own powers either
to prosecute, offenders, to compel return of
foreign exchange illegally expatriated, or to
appropriate other funds. Abuse of these powers
by individuals in the unit itself, could be prevented
as in SITET, by requiring the unit to report

directly to a senior minister.

IT. Towards an Investment and
Investor Compliance Code

Shortly before independence, many developing
countries adopted "investment codes', based upon
a perception that each of capital caused developing
countries' poverty. These codes offered tax
incentives and other advantage, mainly to TNCs and

other foreign investors in return for investment
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in the host country. They offered these benefits
or incentives indiscriminately, as though all
foreign investment equally advantaged the host

country.

Experience teaches us that by no means all
foreign investment confers a good upon the host
country. Much TNC investment does not enrich the
host country, instead it impoverished it. More-
over, usually INCs invest not for tax benefits,
but for raw materials, markets and other conside-
rations. For TNCs, the benefits conferred by the
"investment codes" in most cases constitute not
an inducement to invest, but a gift from the poor
host country to the economic powertul and rich
I'NC.

This being the position, the need for a joint
regional action implied in the preceding discussion
seems particularly acute in the SADCC states. Here
all the nine SADCC member states face many of the
same TNCs. The same names appear active in most
of the countries in the sub-region. Confronted by
the same TNCs, of course the SADCC states should

develop a common legal strategy to deal with them.
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To avoid the "war of incentives" and
the divide and rule policy of TNCs, SADCC
member states through its various forums and
institutions should seriously consider the
creation and adoption of a sub-regional invest-
ment and investor compliance code. ''his
could also be in a form of a model. Such a
code should balance the interests of SADCC
member states and TNCs. This matter could
easily be resolved at the Summit or Council of

Ministers levele.

All in all, the code should incorporate
provisions which seek to balance the interests
of both host SADCC states and TNCs. The follo-
wing are the main norms to be incorporated in

the proposed code:

(i) The Law governing agreements should
be the law of the host country;

(ii) 1In case of litigation, the TNCs
shall first and foremost be subject to the exclu~
sive Jjurisdiction of the courts of the country
in which they operate, and only after local

remedies have been exhausted that litigation
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could be referred to a body outside the host

country.

(iii) The TNCs shall be subject to the
national and/or regional policies, objectives and
priorities for development and should contribute

positively to carrying them out;

(iv) The TNCs shall supply to the government
of the host country all (pertinent) information
about their activities in order to ensure that these
activities shall be in accordance with the national
and.or sub-regional policies, obJjectives and prio-
rities of development of the host country or sub-
region;

(v) The TNCs shall be subject to the exercise
by the host country of its permanent sovereignty
over all its wealth, natural resources and economic
activities;

(vi) The "'NCs shall conduct their operations
in a manner that results in net receipt of financial
resources for the host country or sub-region;

(vii) The TNCs shall contribute to the develop-
ment of the scientific and technological and capacity

f the host country or sub-region;
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(viii) The TNCs shall abstain from all
interference i1n the internal affairs of the states
wherehy they operate and/or in relations between
the government of a host country and/or sub-

region and other states;

(ix) There shall be a SADCC Technology
Acquisition Board to scrutinise technology transfer
agreements;

(x) There shall be a machinery through which
all investment requests and applications are to be
channelled and processed and provide sanctions to
epring TNCs;

(xi) ‘'he host governments shall help TNCs in
their efforts in producing positive effects in the
economies of the host country; 1

(xii) "T'he TNCs shall be subject to the CALVO
cluase 12 to be incorporated in all their contracts
with SADCC host countries individually or severally;
and

(xiii) Restrictions on South African based TNCS

to invest in the sub-region ahd guarantees to the

local business community

(xiv) The I'NCs shall refrain from all restri-

ctive business practices;



(xv) There shall not be unwarranted dis-

crimination against the INCs by the host governments.

I1T. What a Host State Wants

It is important that more emphasis must be
put on what the state want and what it does not
want. Indiscriminate foreign investment must ve
discouraged and ultimately eliminated as this under-
develops most countries. Any national government
should make sure that selected TNCs agree in prine
ciple to contribute to the development of the host
country's economy and social welfare of its people
as well as to the economic development of the sub-
region in accordance with the SADCC objectives as
embodied in the SADCC Code. In doing so the state
should mske sure that it investigates the linkage
of the potential TNCs production processes up to the
consumer. In negotiation with a TNC, a government
should have its own negotiation mandate, drawn up
by well versed experts in trade negotiations with
TNCs. In order to succeed, the government's team of
negotiators must have enough knowledge and infor-

mation of particular TNCs role. The main solution
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The main solution on this aspect is to
establish national central negotiating and
information agencies in orientation of a single
sub-regional central negotiating information
agencye

In other words countries should give consi=-
deration to establishing a focal point or central
unit for the co-ordination of dealings with TNCs
and other foreign investors, so as to ensure
consistency throughout the government and build
up expertise among government negotiationse. This
will enable the government negotiators to look at
the basic eissues, such as capital requirement,
that is who is to finance the project? Because in
some situations TNCs or any foreign investors do not
specify or reveal their sources of funds. In other
words there should be a responsibility of finding
the source of funds.

Secondly, the allocation of risk, that is, who

bears the risk in the project?

Thirdly, the allocation of production, that

is what happens to the outpute

Fourthly, the team should look at the control

of key decisions that is, who makes key decisions
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in the operations of TNCs while in the host
country. For example, who hires key person-
nel? Who draws up the investment budget?
What type of control, for what and who will
benefit from it? Who controls the projects?

Who distributes the profits and how? etc."

(IV) Nationalisation

Though nationalisation is a well known
adopted strategy for SADCC member sStates, a few
observations on its application need to be made,
because as a general rule nationalization per se
is synomymous to ownership and controle. In order
to make nationalization achieve its obJjectives the
following aspects need to be taken into account
by any SADCC member states that intend to use the
nationalisation strategye. These are ability to run
an industry to be nationalised and the economic,
political and social consequencesSe 1f the answers
to the above’aSPects are satisfactory, one could
then use the following general approaches in dealing
with TNCs:

(i) Total disengagement from TNCs controlj

and phasing out approach, that is reducing the trans-



- 209 -

national corporate in the economy either

gradually or abruptly;

(ii) Generally accepting TNCs throughout
the economy, while emphasising mechanisms to serve

benefits from their presence and to prevent abuses;

(iii) A laissez-faire strategy, with little
direct government control of transnational corporate
activities.

It is noteworthy that information on TNCs
collected by governments need to be significantly
improved to facilitate nationalization. That is,
each government should set up an information collec—
ting centee on the activities of TNCs. The infor-
mation required should include information filed by
companies when they register with any individual
country for example, copies of TNCs contracts with
other countries should be scrutinised by member
states. In addition registration procedures require
detailed and regularly updated information on such
matters as:

(i) Ownership of companies - the parents
and aftiliates;

(ii) Full finencial statements in accordance

with prescribed accounting standards;



(iii) Details of Cash flows;
(iv) Details of the companies' physical

operations in the host country; and

(v) In the case of natural resources
companies, details of reserves and productive
capacity and estimates of future production
should be provided.

On the whole nationalisation should be made a
constitutional matter and as such there should be
constitutional guarantees against nationalisation
subject to public interests. However, provisions
on constitutional guarantees should not be ambiguous
and should at the same time remove the question or
fear of uncertainty by TNCs or any other foreign

investorse.

(V) Establishment of Research and
Development Centres (R and D)

Considerable evidence asuggest that TNCs
reduce their tax liabilities through transfer
pricing arrangements. To rectify this, there 1is
need for training audit staff to limit these tax
avoidance opportunities. In addition, in order

to make proper analysis of the effects of tax
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provisions, detailed data analysis is essentially
and critically needed and therefore it must be
compiled and publishede This can be done through
sector by sector analysis, without impairing the

confidentiality of individual returns.

There is need to develop a SADCC Research
and Development Centre as well as research develop-
ment centres in universities and other institutions
of higher learning, related to law and economics in
the sub-region. That is to find out ways and means
of creating bilateral agreements conducive for SADCC
member states. ‘he task of a research institution
both at the national and SADCC levels, however,
should be clearly stated.

the task could be to collect information on:
technology transfer; taxation (alternative taxation
policies) transfer pricingj; negotiation approaches
relating to management, management contracts, work
and service contracts, technology license agreements,
joint ventures, etc; co-ordination of informationj
co-operation of the SADCC Research Centre with other
research centres within and without SADCC; barter
arrangements; payment arrangements outside hard

currencies; manpower and expertise; individual
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countries products; compile a directory on various
SADCC investment laws, that is there is need for a
catalogue containing almost all 1f not all SADCC
investment laws. They could do this by way of a
questionnaire or at the level of university research;
or evaluation of the various "investment codes" in
the sub-region. That is by looking at the applica-
tion of these laws and suggest alternative approa-
ches aimed at the rationalisation or harmonization
of these lawsj; and drawing up of a single SADCC

investment and investor compliance code.

VI Technology Acquisition Board

It is also proposed that, SADCC could set up
a Technology Acquisition Board both at the national
and sub-retional levels, This could consist of a
small group of people who are highly qualified and
conversant with the economic needs of a country or
sub-region. ''he membership may look at disciplines
of law, economics and other sciences. The member-
ship should be small enough to facilitate quick
decisions. The board should be independent of

government bureaucracye Some members of the Board
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need not even be fulltime memberses For example
members co-opted from the institutions of higher
learning would still retain their academic appoint-
ments while serving the Board. A pre-~condition to
the formation of the Board would be a clear cut
government or SADCC technology policye The decisions
of the Board would therefore be made intra vires

the broad government or SADCC technology policye

the Board would liaise with whatever body
that might be responsible for screening investment
policies and contractss In addition, it would
examine the applications and advice as to what terms
are necessary to effect the transfer of a particular
technologye For instance, if the investment applica-
tion is for setting up a textile industry, the Board
may, inter alia, advise that the new industry must
use local cotton and perhaps set up a cotton ginnery
in addition to a comprehensive training programme
for local personnel to run the industry, etc. How=-
ever, the Board would give its advise after consi-
dering the feasibility of using local resourcese

This being the position, it is important that the
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Board be managed by well gualified personnel, to
make sure that all investment agreements take into

account technology transfer needse.

The above example of a textile industry
which utilizes local resources would boost local
production because of the availability of a local
market. Secondly, the training of local personnel
would save a country or SADCC some forex which
would have been paid to expatriatess. Thirdly it

would also cut down on local unemployment.

VII Need for Clear Contractual Terms

Another important aspect is the need for
clear contractual terms. No ambiguity should be
allowed. A host country must be in a position to
put forward specific terms in the investment
contract for example technology transfer in the
investment negotiations. These would include
training of local personnel (within a specified
period), the use of local resources and a specifiec

time table for implementing such termse

In addition, to the need for clear contrac—
tual investment terms, the investment contract

must specify what is to happen in the event of a



TNC's or any foreign investor's failure to fulfill
his undertaking, for example, regarding the trans-

fer of technology?

It is also advisable that in negotiations
of this nature SADCC member states should make use
of experts from within SADCC, and/or U.N. agencies,
especially the UN Centre for Transnational Corpora-
tions (UNCTC).

VIII Discouragement of "Brain Drain"

SADCC member states should also discourage
the reverse of transfer of technology, commonly
known as "brain drain" because it reduces the
effectiveness of technological independénce because
the need for trained personnel cannot be satisfied
in the face of such an out flow of skilled manpower
from the sub-region. There should be incentives

for local skilled manpower.

IX Improvement in Management
Contract Negotiations

The question of management contracts also
needs our utmost attention and consideratione.

There is no doubt that a management contract is
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one of the most needed sources of technologye.
However, it is froucht with pitfalls, because
its success mainly depends on a number of
factors, especially the skill on the part of

the host country in negotiating the investment
agreements Ior example it is common for a
TNC or any foreign investor to bring in only a
nominal sum of the value of the investment .and
then pborrow heavily internally 13 and externalize
heavily the most wanted foreign exchangees There-
fore if a developing country, especially a
SADCC member country does not possess sufficient
knowledge to put it at par with the TNC or any
foreign investor the result of the negotiations
is likely to be tilted in favour of the INC whose

expertise is unquestionables

Management contracts have been fairly common

in most SADCC member states. In Zambia, for example,

the nationalization of the copper mines was followed

by a management contract with the foreign partner

which enabled the latter to exercise most decisionw=
making functions., In Yanzania also, such contracts
were entered into by the National Development Corpo-

ration (NDC). That is for several enterprises ini-
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tiated or taken over by the NDC.

In all these cases effective control has
remained in the hands of the TNCS. This being
the position it 1s important to suggest that,
management contracts must be considered as an
essentially short-term arrangement, during which
local or regional nationals are effectively
trained to take over all management functions,

This was not the case in the two examples given
aboves.

The role of TNCs or any foreign capital parti-
cipation in management contracts should not be left
to remain in perpetuitye. This instrument or method
should therefore be selected or used or adopted with
due care by SADCC member states, to ensure that
national or regional companies are not unduly
controlled by TNCs over a long period of times A
period of three to five years should be adequate
in most cases. However, it is also important to
ensure that, even for such periods, national and
regional interests are fully represented and can
effectively participate in the determination of
basic corporate decisions, especially those relating

to production, sales, recruitment, etces
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On the question of the payment of royalties
and managing agents, it should be related, as far
as possible, to efficient management, as reflected
by profitability. Such payments are always in the
form, either of a lump sum or is related to output
or profitability. However, a lump sum or renumera-
tion related to output, could prove debrimental to
interests of developing country companies. There-
fore a likely proper proposal is a combination of
a lump sum fee to cover direct management costs,

together with a share in the profitss

The provision on the training of local
personnel to take over the operations within a
specific period of time, must be carefully watched
and reviewed from time to time. If this is not
done, a management contract may prove highly
disadvantageous both in terms of enterprises
efficiency and in the growth of managerial capa-
bility in the host SADCC member states; both at the
national and regional levels. ‘'he government should
also decide which type of management contract is

desirable for a particular projecte.



In negotiating such contracts, SADCC member
states must be clear as to what they intend to
achieve by the management contract. In addition,
SADCC member states must scout around for alter-
native suppliers to sound out their terms for
comparison purposes. ‘hirdly, a country must work
6ut its terms in advance which encompass its
objectives. In the event of a INC providing
jnflexible conditions in its negotiating terms,

a SADCC member states can always fall back on a

strategy or choicee.

Negotiating the terms of a management contract
is of crucial importance pecause any slight over-
sight can frustrate the intended objectivess It
is common for the supplier of technology or eXper-

tise to propose terms in a management contract which
are prima facie favourable to the investee state
when 1n actual fact performance of the agreement would
convey undue advantages to the former. For
instance a TNC may propose favourable terms because
it wants to secure a market monopoly for its products
using its influence as the management. The foreign

management may then thereafter, use its influential
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position to import inputs from a particular source,
for example a subsidiary, which may in fact not be

the cheapest source available on the open markete.

Any management contract to benefit a host
country or SADCC, must provide clear and definite
terms. In addition it camnot accomplish much if
it is devoid of an effective implementation mecha-
pism which would make sure that the intended objec=
tives of SADCC are attaineds This could be in a
form of a provision in the implementation scheme oI

time table. The latter could then be utilized as

the barometer or yardstick against which the contract

would be measured or assesseds Failure to abide by
the yardstick or timetable would give a definite
right to the host country to rescind the contract
or seek other remedies which it deems fit. For
example, in contracts requiring training of local
personnel, unless there is a barometer or timetable
within which a TNC trains these people, it can be
very difficult to know when this objective is
achieved. In the first place a given number of
people in addition to a stated period of training

should be given. 4 case in point is the Zambia
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Airways ~ Alitalia Management agreement where
Zambia Airways terminated the agreement after
Alitalia failed to fulfil its functions within

a stated period of time.

When negotiating management contracts and

similar contracts, bilateral escepe clauses must

be inserted. These could take the form of a pro~-
vision for the review of the contract after a

stated period of time. ''he review is advantageous
because problems which were not anticipated at the
time the contract was negotiated and which have

arisen since, can be sorted oute In addition,

review provides the means for determining the
progress made in the contract. When serieus irre-
vocable views emerge, the contract can be terminated
by mutual agreement instead of waiting for termination
by affluxion of time. On the whole bilateral escape
clauses allow the host state enough room to manouvre

or manipulate a situation in the event that dis-
coveries are made which prove the contract unfavourable.
It is noteworthy that, the absence of bilateral

escape clauses promotes unilateral cancellation of

the contract by the host state and may lead to damages
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and failure to pay the damages lead to adverse
publicity which the host state would always

like to avoide

X Technology Licence Agreements

Most licence agreements are full of loop-
holes at the expense of SADCC countries. This is
so because the bargaining position of licensee
enterprises in SADCC member states is much weaker,
both beCause of lack of awareness regarding teche
nological alternatives and because of relative
inexperience regarding the intricacies of licensing

agreementse

While foreign technical assistance may be
necessary in varying degrees, this should not take
the form of management responsibilities for unduly
long periods. Management snd technical supervision
functions should, however, be exercised by foreign
licensors, only for the minimum period necessary to
impart enough training and expertise to domestic
managers responsible to national and regional share-
holders. Management and technical supervision

functions, however, should be assumed by National or
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regional investor groups and managers - long
before the expiry of such agreements. (iee€e
three to ten years). No licencee agreement

should be beyond this period.

XT The Nature and Extent of Incentives

The fundamental question is, the impact of
the incentives on investment and on the host
country's economy generally. It would appear
there is a general tendency to grant incentives
without adequate consideration as to their probable
effects on public revenue and the balance of pay=-
ment deficits of host SADCC member states. Accor-
ding to Ocran, in some cases a tax holiday, which
is the most typical fiscal incentive may not even
benefit the subsidiary company in the host state
but may merely go to swell its tax liability in,
and hence increase the tax revenue of its home
country. 4 In their haste to grant incentives,
SADCC member states often become entangled in a
selt-defeating competition which enable TNCs to play
oft one country against another in the setting of

15

projectse



- 224 -

This being the position, it is proposed
therefore that, incentives which have to be
given to both local and foreign investors,
should be closely linked to the national goals
taking into account their impact at the sub-

regional (SADCC) level.

In other words, careful thought should be
given to costs and benefits before incentives
are grantedes In addition it must be crystal
clear that the economic benefits would be
obtained which would not otherwise arise in the

. 1
absence of such incentives. 6

In each country,
there should be a procedure for a mechanism for
the periodical review of such benefits. 17 The
adoption of a rationalization and/or harmoniza~

tion policy on incentives in the sub=region is

imperativees

It is also important to note that, re-invest-
ment of profits is as important as attracting
new investments and micht in some situations have
higher impact than new investments which in most

cases carries with it costs such as interest and
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principal repayment. What one is suggesting

is that, there should be sufficient incentives
to attract re-investment oif pr@fits. This

will avoid the outflow oif resources e.ge

profits from SADCC, member states by TNCs as

a direct result of lack of sufficient incentives

for the re-investment of profitse.

On the whole, incentives should be limited
in scope and objective oriented. That is there
should be a relationship between incentives granted
and the development objectives. However, it should
be borne in mind that, when the objective has
been realised, for example, a railway has been
constructed, such incentives should be removed or
their impact should be assessed 1n order to re-
orient them to changing demands. A case in point
is depreciation allowances, usually granted to new
industrial ventures. ‘'hese should have a time
limit and when that time expires they should be
waived or removeds

XII The Role of National and Regional
Planners 18

For any kind of regional grouping to succeed

it is imperative to have both short and long~term
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regional strategy, especially regional industrial
strategye It is beyond doubt that SADCC has
satisfied this pre-condition. However, the
question to be asked is what is the role of
national and regional planners within the context

of SADCC?

The national and regional planners should
first and foremost understand the historical
background of the political economy of SADCC since
the Scramble for Africa in 1884, In other words,
they need to examine in depth the distorted
existing structure of inherited industries 1n
each country and how it fosters the disarticulation
of the regional economy. Thirdly, they need to
consider the potential of each country's known
resources for creating basic regional pole of
growth industries which might help to achieve more
rapia growth of an increasingly intergrated and
balanced regional industrial structuree. The above
will enable them to co-ordinate their national
plans to redirect existing industries and create
new ones to ensure the spread of productivity and
rising living standards in all sectors of the

regional economye
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In the agricultural sector the importation
of agricultural machinery and equipments from
PNCs headquarters in South Africa and elsewhere
must be discouraged. These are mainly used by
big estates and plantations and not by majority
of the poor peasant population in the sub-region.
To rectify the situation, small scale industries
could be constructed to produce simple, inexpensive
goods which peasants could afford and would know how
to use. These could be in the form of animal
drawn ploughs, cutlasses, wheelbarrows, scotch-
carts, hoes, axes, shovels etc. Seidman further
proposes that, over time, as workers acquired the
skills and peasants learned to use more complex
tools and co-operated to accumulate the funds neces-
sary to buy their output, larger regionally-based
industries or factories could be built to produce
more sophisticated machinery like tractors and

electrically-driven water pumps for irrigations

Tn the transport sector, last-stage assembly
plants e.ge the Livingstone MNotor Assembly would
need to be stopped. Such plants mainly perpetuate
dependence of SADCC member states on TNCs through
the importation of spare parts, kits, and other

materialse Some ways and means to use local raw
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materials in the production of spare parts and
other materials should be found. It would be
in order to build a regional plant for the
manufacture of sturdy bicycles for short dis-
tance. Regional repair shops should be estab-
lished throughout the sub-region, stocking
standard parts and supplies. This would need

the training of workers to install them,

The Consumer goods industries, is currently
dominated by TNCs, whose plants import parts
and materials from their parent companies abroade.
‘'hey clearly destroy the upcoming or potential
small local enterpreneurse It is proposed there-
fore that, planners could encourage small-scale
handicraft workers to form co-operatives to
purchase improved tools and equipment to expand
their oﬁtput. In the long run, they could accumu-
late sufficient capital to buy power driven machines
and build small factories. Large capital intensive
plants currently producing luxury and semi-luxury
goods for the rich at the expense of the poor workers
and peasants could be reconverted to process local

materials and produce a lower cost range of goods
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designed more especifically for poor workers

and peasants. Over time, the construction of
local industries to manufacture appropriate new

machine and equipment would be realised.

Another aspect which requires the considera-
tion of plamners is the possibility oi building,
regionally-oriented pole-of-growth industries
utilising regional resources to stimulate a more
rapid regional transformation to self-reliant,
balanced growth. The question of which industry
should ultimately be built in which country would
of course require major engineering and feasibility
studies which have yet to be undertaken. It is
only after these studies that SADCC states would be
in & position to determine the actual location
pattern. The following are the areas of the
potential regionally=-oriented pole-of-growth
industries: and in brackets we provide the proposed

locations of each such industrye. These are:

(1) Tron and steel industry (Zimbab e);
(ii) Copper smelting industry (Zambia);
(iii) 0il refinery industry (Angola);
(iv) Fertilizer industry (lLanzania); and

(v) Meat packing industry (Botswana); etce.



It must be stated once more that all the
above mentioned and other possible industries
would, require careiul feasibility studies.
This could be mainly done through the establish-
ment of a regional planning agencye. ‘'he functions
ot this body would be to collect and process the
necessary data to formulate a long-term regional
industrisl strategy which ensures that each parti-
cipating state benefits from the estaplishment of
an appropriate pole of growth industry using its
basic resources. This body would also be entrusted
with the task of co-ordinating the SADCC member
states'! policies relating to regional pole of growth,
regional export, import and wholesale trade; and
regional banking and tinancial institutions. The
work of this agency would be made possible and
easier if SADCC countries would be willing to  bargai:
out differences and work out mutually benefieial

agreementse

In addition the regional planning agency
should make a comparative study of experiences else~
where, for example from the Council of Mutual
Economic Assistance (CMEA) or from the Andean Pact

in Latin Americae
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All in all national and regional planners
should be responsible for the co-ordination,
rationalization and harmonization of the various
national and regional policies. For example
financial planning at the regional level would
require co-ordination of national financial plans
in relation to taxationj incomes policies-affecting
wages, salaries and profits and money and credit.
Member state ministries of finance would need to
agree to guidelines for co-ordinating tax and
income policiese. These planners should at all
times work in co-operation with the proposed
Rationalization and Harmonization unit of the TNCs

official sub-committees
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CHAPTER SIX

6.0  SUMMARY AND GENERAL CONCLUSIONS

It is imperative to state from the outset
that most conclusions and recommendations have
already been made in the preceeding discussion,
however a summary and conclusions of the main

findings is inevitables

In our discussion we have seen the problems
created by TNCs, in world trade, especially in host
developing countries. We have also Been TNCs'
negative response to various attempts including
SADCC for their control and encouragement at both
national, regional and international levels. In
addition we have initially assessed these various
attempts for the control of TNCs and have come up
with possible solutions, especially 1 with regard

to SADCCe

It was also noted that, SADCC is not a futile
exercise, as SADCC has succeeded in many ways after

six years of its formationd
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On the whole, this thesis has been written

with five interrelated objectives in minde These

are:

(1)

(i)

(iii)

(iv)

(v)

The nature and extent of the role of
TNCs in SADCC. Is it compatible with
SADCC's objectives?

Tndividual SADCC member states' policies
towards TNCs.

SADCC's policy (if there is any) towards
TNCse.

Should the control of TNCs be treated

as a priority sector within the frame-
work of the SADCC priority sector by
sector approach or not?

To suggest possible solutions open to

SADCC.

In an attempt to resolve or answer the above

interrelated problem areas, we have concluded as

follows:

(i)

The role of TNCs is detrimental to the
aims and objectives of SADCC and as
such they need to be controlled at both

national and regional (SADCC) levelse
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(ii) There is need for the rationaliza-
tion of various individual SADCC
member states'! policies towards

foreign investment, especially TNCs.

(1ii) There is no single SADCC policy on
foreign investment, especially TNCs
and as such there is need for one
which would culminate into a single
SADCC investment codee

(iv) ihe control of TNCs is strategic to
the success of SADCC and as a result
it should be treated as one of SADCC's

priority sectors.

It should be stated however that, one's main
concern once again was not with the successes
or failures of SADCC but with how to improve the
inability of the successes of SADCC. On the question
of what is to be the first approach, national or
sub-regional integrated single SADCC economic strategye.
It was resolved that, firstly each state should
adopt a national economic strategy in orientation of

a sub-regional integrated single SADCC economic



- 237 -

strategy. However this would be more viable
if SADCC member states adopt a gradual socia-
list ownership of the commanding heights of
the economy as the most effective weapon in

combating the exploitative ''NCs' rolese.

In doing so we have recommended various
legal and economic strategy options for the
control orof TNCs at both national and sub-

regional (SADCC) levels. These are:

(i) SADCC sector on TNCs;

(1i) Towards an Investment and Investor
Compliance code;

(iii) What a Host state Wantg

(iv) Nationalisation;

(v) Establishment of Research and Develop-
ment Centre(s);

(vi) Technology Acquisition Board;

(vii) Need for Clear Contractual Terms;

(viii) Discouragement of "Brain Drain';

(ix) Improvement in Management Contracts;
(x) l'echnology Licence Agreements;
() The Nature and Extent of Incentives;

(xii) ''he Role of National and Regional
Plannerss

(xiii) The Need for security and stability;
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(xiv) SADCC and the co-ordination and/or
Harmonization of Marketing Policies; and

(xv) Sovereignty and Nationality vse. Political
will.

It is argued that, if SADCC is to succeed and

grow from strength to strength, there is need to

make some fundamental improvements in restructuring
the economies of countries tin the sub-region, if

not, stagnation and dependence on South Africa and
world imperialism would persist and peoples suffering
would worsen. The most effective way to rectify the
present economic crisis is to Jjointly control the

TNCs and step up inter sub-regional trade among member
states, especially by utilizing the institutions

created by SADCC.

One further strongly believes that, the
whole idea of regional or sub-regional co-operation
and integration is based on collective self-reliance,
implying that all projects and their financing will
be based on self-reliance and not on foreign aid
or charitye. External aid in the form of indiscri-
minate foreign investment would lead to foreign
investors having a greater say in the implementation

of projects and these tend to be projects which the
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investors have interest in and therefore
would dictate policy directives for SADCC.
One further proposes that, there would need
for national sovereignty in specific areas to

be sacrified for the benefit of SADCC.

''he present situation however, demands
immediate response from the SADCC member states.
If not the TNCs would already have seen patterns
of economic behaviour before appropriate govern-
mental responses were formulateds Behrman has

suceintly put it as follows:

"Pensions will be generated and
regenerated as the enterprises
pursue their own interests and
as governments lag behind". 1

It is the author's sincere belief that,
member states should "thank SADCC" and "act as
SADCC"e All countries should feel that they
would gain from the formation of harmonised and
rationalised policies, especially under the code.
It is therefore a question of political will
of the member states of SADCC that will make

SADCC a realitye. 'his will be possible if
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SADCC states put more emphasis on the common
interests without emphasising their differences.
The SADCC investment and investor compliance code
should be drawn up and implemented on the basis of

the consent of interest of member states.

A hard task of economic emencipation still
lies ahead of Africa in general and SADCC in
particular, a task which one trusts is worthy of
the talents and expertise acquired in the process
ot acquiring protessional legal education. Lt
is one's hope, therefore, that all lawyers will rise
to the occasion, arm themselves with these talents
and expertise and towards law retrorms that would
save Africa in general and SADCC in particular,

from economlic enslavemente

Last but not the least 1t 1s one's submission
that this study's main findings, though limited
would stimulate turther research in this area
or rubric of international economic relations,
noting that SADCC is a response to both the Lagos
Plan of Action and the demand for the creation of

the New International Economic Order (NIEO).
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In conclusion it is hoped that, future
SADCC researchers may wish to consider the following

primary issues and/or gquestions:

(1) First and foremost, it is clear that
the various investment laws of the SADCC member
states differ greatly in their degree of specificity
and in the specific issues which they treat. To
what extent should these laws be rationalized or

harmonized?

(ii) To what extent should the existing
investment laws be raised to give investors from
other SADCC member states, a special status within
a SADCC host country? Should investors from other
SADCC  states be treated strictly as "foreigners"
or should they be given special privileges and
rightse This is mainly with respect to the local
participation requirement in the investment law; should
investors from other SADCC member states be treated
as "local participants" rather +than as foreign
investorse In addition, should the system of special
incentives be devised for investors from other
SADCC member states in order to specially encourage

their investment?
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(iii) Is there a need now, within SADCC to
address the issue of technology transfers to the
various states? To what extent should the SADCC
member states seek to rationalize their policy
with particular reference to technology transfers?

To what extent should the SADCC member states as
a group increase their bargaining power in technology

negotiations by common standards and principles?

(iv) Should all SADCC member states become
members of the International Convention on the Settle-
ment of Investment Disputes between states and the
Nationals of other states (ICSID)? Should each
SADCC member state now include a reference to
ICSID arbitration in its investment law? Should their
investment laws offer option of ICSID arbitration to
a potential foreign investor eege a INC, as a

further inducement for investment?

(v) While most investment laws pufl more
emphasis on the encouragement function (i.e. incen-
tives) than on control, few laws specifically
mandate investment promotion. How and to what
extent should the promotion function now be included
within the investment laws? How should the invest=

ment promotion function be carried out?
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(vi) To what extent should formal links
and exchanges of information be established among
the various investment bodies and relevant
ministries within the SADCC sub-region? To what
extent should such network seve to increase the
total amount of capital invested within the sub-

region and coordinate investment policies?

(vii) How might the SADCC states better
rationalize the incentives offered to make them
relate more closely to that type of the investment
project desired? For example, the promotion of
rural developmenta

(viii) To what extent and how does the
individual national governments within SADCC view

their socio-development process?

(ix) How does SADCC as an economic grouping

see its role 1n promoting Jjoint development projects?

(x) To what extent, the TNCs, as the major
controllers of resources flowing into the SADCC
sub=region, perceive the new grouping as a hinderance

to their policies towards global profit maximisation?
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(i) To what extent should SADCC membex
states provide security of expatriates working
on SADCC projects and foreign investors against

South African destaplisation policy?

(xii) To what extent should SADCC reduce
its dependence on foreign financial assistance?
For example the IMF, U.S.A. EEC, Nordic countries
etc, which stress full trade and comparative
advantage meaning agricultural rather than indus-
trial development and balanced development SADCC's

cornerstonee

(xiii) To what extent should SADCC member

states "think SADCC" or "100k to SADCC first"?

(xiv) To what extent should SADCC publicize
its products and industries? To what extent should
SADCC member states discourage pusiness trips to
South Africa by their own officials and private
individuels?

(xv) To what extent should the concept of
foreign majority ownership be improved, especially

with regard to management control, management

contracts, joint venture arrangements, technology

license requirements, work and service contracts,

etce?
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(xvi) On the whole,  what factors will
determine a new level of economic integration
and co-operation among SADCC countries? What
are the pre-conditions for collective bargaining
and follow=up actions to ensure positive results
especially in shifting the control of the develop-
ment process into the national institutions? Are
there common measures that can be taken to deal
with external forces in cooperation. If yes, how
can these measures be isolated in order to create
a new and viable generation of integrated projects
and schemes that can adequately melt socio~economic

development objectives and prioritiese
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