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CRIMIGAL L&W Ani PROCEOURE

3 HOURS

INSTRUCTIONS PLEASE ANSWER QUESTION 1 WHICH 15 COMPULSORY

3.

PLUS ANY OTHER 3 QUESTIONS.

YOU MAY BRING THE PENAL CODE INTCO THE EXAMINATIO
ROOM

Kuyipa Mutima decides to break into the house of Katundu
zambili, a very rich man. He breaks in at midnight and
takes a video cassettece recorder. Before he can also
put a portable stereo into his sack, Katundu wakes up
and chases him down thie road. When he is caught, Kuyipa
knocks Ratundu on the head with his sack and while he is
lying on the ground, removes his watch from him. What
offences can Kuyipa be charged with? Please discuss

yvyour answerxr.

What powers do police officers enjoy in relation to

(a) the arrest of persons who commit driving offences

{(b) the arrest of persons who commit non-arrestable
offences

{c) the arrest of persons who commit offences which

carry a capital punishment

Write short notes on the following:

{a) artus reus

{b) mens rea

[2....



5.
6.

Y A

You have been asked by the Taw Development Commission
to make recommendsii:ions on the reform of the Criminal
justice system in %Zmmbin. What recommendations would

you make regarding the following punishments:-

{n) corporal punizhment
{b) imprisonment
{c) fines

Discuss the elements of the offence of rape.
Out:line briefly the iaw regarding self-defence.

Discuss, with the help of decided cases, the e¢ffect of

pleading provocation to a charge of murder.

END OF EX&MINATION



THE UNIVERSITY ©F ZAMDBIA

UNIVERSITY EXAMINATICNS - KOVEMEER/ CECEMBER 1224
T T oD
L
CONSTITUTIONAL LAW
TIME: 3 HOURS (PLUS 5 MINUTES TO READ THE QUESTION F

2. ANSWER QUESTION CHNE {1) AND THREE OTHEK CUESTIONS.
51 Kapelwa is thes Becre ¢ Ceneral of an opposit
party called Constitution Party of Zambia (CPZ).
a very gtrong critic of T gevernment. He does no
nis words when he describes the government as a oun
crocks and dealers. Because of his vitrictic attac
adainat the government the Pr rders i
ctate-controlled media not to
police staticns in the countt
headguarters not to grant Ra
railies‘ Kapelwa goes to Li
for a permit to hold a rally
down by the Regulating offi
application for permits to b : Choncw&
Kabwe are turned down on simile o} ; The stat
also stovs covering him.

072 What role does t tio
vour view does t tie
and independence fferx Ffe
to the other organs of government?

3. Mabisi is a =zenior accocountant at
stone. One day an armcured car tr
nting to K120,000.0C00 from PTC main

Meridier Bank at Kafues FEcundabout 1
1y armed men weav i

i1y ing masks. The
tied up, gagged and dumpei by the
. T, - 4 - G -
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g-media
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The police then
i thelr i1nguir
where he 18 not
police interrog .
He is warned that t 116
nagty will happen e, Emelda. PFinally. he breaks
down and confesces ad supplied information to the
rekbers as regards nts of the armoured car.,
itz mevements and i 1ty. He then leads the police
to a house in Chaisa id, where K100,000,000 1is
recovered after a se: thout warra d three
arrested and charued gagravated x
men - Mwansa, Halupepe and Banda - ar
z magistrate after thres d neir
1z denied They are not 1 to
1 ‘ after 18 mon sa of t 3 dalay
i i1at. Mabiei ed after two davs and
tate witness ial. The trial! takes two
nclude and the are found guilty of the
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Never Kapenda, a nc criminal, iz arrested and
charged with theft cf a shicle. He is acguitted of
the ofience because of ent evidence. He 13 then
served with a president: tion order under
Regulation 33{(6) of the tion of Public Security
Regulations. He receiv s oi detention after
sixteen davs which stat
"1t has been found necessary to detain you because of your
involvement in car thefts, which have become rampant in

)
~ o K Y
Zambia.

ish, which Kapenda can

OF EXAMINATION
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LEGAL PROCESS

THREE (3) HOURS (PLUS TEN (19) MINUTES TO READ
THROUGH THE ExXAMINATION PAPER) .

ANY FOUR {4) QUESTIUNS

1. 1In 1965 ap immivent English Judge stated:

T E

Just as an English oak, sO with the English

oak, so with the ¥rglish Common Law. You

cannot cransplant it to the African continent

and expect it to retain the tough character

which it has in England. It will {lowish indeod
but it needs careful tending. 50 with the Common
Law. 1t has many principles of justice and good ~
sense which car be applied with advantage to the
peoples of every race and colour all the world
ovetv, but it has also many refinements, subtleties
and technicalities which are not suited to other
£01k. These off-shoots must be put away. In
thuse far-off lands the peovle must have a law
which they understand and which they will respuii.
The Common Low cannet fulfid this role except with

considerable gualificntions”

{RYALI V AVTORNEY - GENERAL (1965) IG.B1 at pp 16-17}.

With this quotation 1in mind discuss the epplicability of

both Engiish judge-made law and statutory law in Zambia.

{(You are expuctoed to Teier to the relevant statutory

provisions and spitable illustrative decided cases on these

issues).



Recently a loyman ottended o High Court session in Solwezi.
His cousin was facing a serious criminzl charge. His cousin
was legally ropresented by z lawyer from the Legal Aid
Department in Ndol=a.

In the course of the trial the State Advocate ond the dofence
lawyer addresscd the judge on how certain provisions of tho
law should be interpreted. What the State Advocate submittud
was different with what the defence lawyer submitted and yet
the two were referring to the same law! This amazed the lavyman
as he had heard that lawyers were "lenrned” people 2nd he
could not understand why there should be difficulties in

interpreting wyitten laws.

Explnin the issues iavolved in interpretnation of statutes
snd the principles of law that guide judges and lawyors in
the interpretation of statutes.

Goorge Kapolous was zn established resident of the Republic
of Zambia. He originzted, however, from Greece in the lato
forties. After ten {10) years stay in Zambia he divorcaed
his wifc whom he had brought over f{rom Greece. Later om

he was joined in Zrmbia by 2 young brother Dino. In the
middle of the 1960's he married 2 Zambinan woman from
Chikanta area in the Scouthern Province. He paid

customary dues 2nd observed 211 traditional coremonics

attundent upon Tonga marriages.

Recently he diced after = long illness. However, prior to
his death, he had assistoed his widow's ynung brothers and
sisters ns an African would nlthough he was Greck. He was

highly valued as an in-law.

After his denth, th: gquestion of "Cleansiag™ the widow huas
ariscn. The widow's Father has successfully sued Dino the
young brother of Xnpcolous in the i,ncnl Court whicn ordored
that Pino must “clemnse the widow since Kapolous had
~hserved tradition with regard to his married status. Dino
is rutraged. He wishes to appeal cgainst the Local Court's

decisiom.



6.

Lodvise him

appeal.

cn the legal position regerding his intends:d

(You are expected to roefer to relevant statutory

provisions and suitable iliustrative decided cases.)

In 1966 the then Attorney-General of Zambin James Skianer

inf rmed the Naticnal Assembly thzt Locnl Crurts the

successors to the defunct Mative Courts would only be in

peration

by courts

1

for o fow years after which they would be replaced

presided over by trained lawyers. To-day twonty-

eight (28) years later the Local Courts are stiil ia

peratiosn

Critically assess the role of the Local Courts in Zambin's

ANSWET) .

pe Zambia

system and indicate whether or not in this day and

still needs these courts.  (Give reasuns for your

(2) Discuss the equitable remedy »f Rectification.

() "Imn

a devel-ping cuntry like curs the whole questionm

¢f the independence »f the judiciary must g deeper

tnn

the Constitutiznal guarantees as t~ tenure and

salary. It must invoive the entire attitude °f

Governmen: and society to free institutions.....”

(¥Mr.

Willz Mungomba, Member of Parliament {~r Mp-rokos:

Ssuth in 2 lebate in the Zambia National Assembly in
1973).

With

this guotati n in =ind discuss the ¢ ncept of

"judicial independence’ aad the law(s) which address

this

{a) VWhat
for

(h) "Mr.

issue in Zambi:

,J

is Delcgated Legislati-n? Outline the ratirnale

this system.

Ryan, £ r the defendant cross-appellant, first

aryued that Thixtors casc was wronly decided. He

submitted that this court wis not brund by 1its

previcus decisionsS.....eee.e......1 have no doubt



that this court as the ultimate court oif
appenl for Zambin is not absolutely bound

by its previous lecisions. 1t can, however,
only be for very cuompelling reasons thnt the
conrt would refusce to follow 2 decision of the
court and only where the court considered that
the nreviovus -lecisicn wns wroag. The relaxn-
tion »f the rule iIs not its abandnnment and

ordinarily the rule »f store Jdecisis  should

be follswed. Abandeummant of the rulc would
moke the iew an abyss of uncertainity........”
(Per Doyle J.A. in the case. PATON ¥V ATTORN

EY-GENERAL {1968) Z.R. 185 to 199).

With this quotation in mind discuss whether or not the
system <oscribed in the quotiation is suitable and
necessary for Zowbis and further what the rule(s)
regarding the applicability of foreign precedents in

Zambia are.

{(You »re expecte:l to wse suitable illustrative

authnrities).

END OF EXAMINATION
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LAW OF TORTS

TIME: THREE HOURS
INETRUCTION: ANSWER ANY FCUR QUESTIONS OF THE FOLLOWING
1. Write critical notes on any TWO of the following:

S

[¥3]

(1) The Rule in Ryvlands v Fletcher
(ii) Vicarious Liability
(iii) Remoteness of Damage in the law of torts

"Reasonable foresicht™ as the test of remoteness of damage

is not quite the same "reasonable foresight”™ as the test
for the existence of a duty of care and it is still
further gualified by the fact that neither the precise
extent of the damage nocr the precise manner of this
infliction need be foreszeeable "WINFIELD - Discuss.

The newspapers in Zambia have claimed that the law of
libel in this country prohibits to a greater degree
investigative reporting.

With the aid of authorities discuss the extent to which

thig claim iz correct or otherwise.

(a} State and discuss the requisites of the tort of
malicicus prosecution.

N
o
S

X was found murdered at a certain place. D who was
on bad terms with P informed the police that he saw
P giving certain spear blows to X. The police
prosecuted P for murder of X. The trial magistrate
acquitted P on the finding that D's story was
absclutely false.

P sues D in a court for damages and attaches to the
writ a certified cecpy of the magistrates judgement.
he also establishes D's enemity towards him. Will
P succeed in recovering damages? Give reasons and
cite authcorities in support of your answer.



"Whether an act con

o
.

stitutes a nuigance cannot be
determined by an abstract conzideration of the act itself
but bv reference to all the circumstances cof the
C (" t ol
i
A
6 Explain the reguirements of the tort of false

imprisonment.
of malicicus pro

]
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CRIMINAL LAW

TIME: Thres hours

INSTRUCTIONS:

Please answer guestion one which is compulsory
plus three other questions. All questions carry
egqual marks.

The following clean statutes are permitted in the
examination hall:-

Penal Code, Cap. 146
Criminal Procedure Code, Cap. 160
Conetitution of Zambia, Cap. 1 -

0l. Answer both part (a) and (b)

{a) Outline the law relating to various parties to a
crime. Explain the liability of the different
parties and support your answers with decided
Zambian cases.

(b} Discuss one offence which reguires at least
two persons to enact it and outline the law
regarding this offence in Zambia.

Q2. Write notes on the following:
automatism

doli incapax
mens rea

Qo



e
I
.

Q4.

Discuss in detail, the problem of causation in the case
of murder, paving particular attention to the following
issues:

a. intervening acts or events

b. killing by frightening somecne into taking their
cwn 1ife

<. the 'sine gua non' rule

¢onclude your answer with a comment on
Thabo Meli v R [1954]1-1 All E.R. 373.

Explain the legal principles enunciated in the
McNaughten's case. Discuss
defence as compared toc the d
responsibility contained in

1

he implications of this
fence of diminished
I. No. 3 of 1960.

&
L
2
8

.

Panga Ndalama iz a well known witchdocter in Lusaka,
who specialised in helping people to make their
fortunes. One day he convinced one Ouick Dealer to
hand over K10.C00 so t+ he could turn it into

Kl m by certain processes which involved wrapping up
the money and washing face with the resultant
o £i11
i

1]

parcel. When, havin 1led his obligations the

K1 m did not materialise, Qu ~k Dealer went to challenge
Panga Ndalama at his house; demanding the refund ol

the Ki0.000 paid. Panga chased Quick Dealer out of The
house using a broom which cracked Dealer’s skull. He

is still in a critical condition in the hospital when
the police arrest Panga. ®laborate and discuss the
various points of law relating to the different charges
that the police can raise against him. Illustrate your
answer with suitable cases.

1

O R ©

Draft a proposal to the Minister of Legal Affairs
indicating a need to reform the criminal justice
system in Zambia and explaining the reasons why .
You may substantiate your arguments with cases
legisiation or any other means available to you.



i

~J

Criminal law, like any other law is supposed to apply
equally tc all persons regardless of their race
religion, colcur, creed, =sex or marital statu=s.
However, there are gpecific areas of criminal law which
appear to target offenders of a particular gender.
Discuss those provisions of the P.C. which are gender

biased, taking care to indicate whether vou feel this
1s justified. Whatever position vou take must be
supported by reasons.

END OF EXAMINATIORN

G
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NLY UNMARKED STRTUTES MAY BE BROUGHT INTO THE EXZMINATION

iv discuss the e for freedom of
n. With the thorities discuss to what
om of expression in Zambisz
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Pame a, Nelliy Chi n and Maanga have just

Gy m Law School They are disgusted with the
W3y nment 1s running the affairs of the natien.
More e v also streongly feel that i 1
sprositicon parties are £ £ and

sufficient check on the (L verraaent W
political party callsad ican e
main objective ig to pr t oppo MMD
and to offer an alternat ment the
people. The RP wins th IREYY

throughout the country. stat

leaders of ih@ Fartv ac GO

cerrupticon, incompetenc t

manifesto. 2y state e R

power all present MMD 1 cat
will be arrves

tneurs deep | to
register the of
Socvieties tur ot for regis Lat1en on
the ground of The Registrar says he is
not obliged t as he has absolute
discretion in



s oin . Copperbeltl and
ces i e commanders in theilr
he BF p public meeilngs
democnstrations. Chailrperscns of RP Provincial
the thr w5 subseqguently apply for
pukli three provinces but
& are cunds 7

b T
a

o
[P ER e

o
r

divi ie he
oer in mit to hola a
o prot by the state. Her
rejsct ions of the
al on dividuals have no
Tor A half of registersd

id of authorvities advise the RP and Pamel:

i
theiy legal rights.

Super Ken. who ruled Zambia from 1%64 te 1291, has decided
to reactivate hi after gpending three
vears in retirem er vE public meetings he
dencunces the gover L tation of SAP and
alleges that ithe governmeni i3 led with corvvaption.

He calls for immediate general and pariilamentary elections
and the formation of a government of national unity. He
savs the MMD government has lost the confidence of the
people = utterances the government
introd Azgzemply which

e

{aj to

(b} to {
FAPR 3 N R
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iy .  The 483 MPs then

g
fe O

, T
Speaker reguesting a veport on the Bill vis & vis its
constitutionality. o rer rejects the petition on
the ground that 1t is "frivolous and mischievous®™, and
that Parliament ig Supreme and its legislative competence
cannot be guestioned by dv. The President then signs
the Bill, i t imple '

‘" R T Y =
oY o mentns

Mbewe, SBuper Ken and 47
tegal advice. Advise the
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TIME:

2

i)

ANSWER

LAND LEW AND PROPERTY RELATIO ONE

4

e governed by thelr own customs and laws,
s2parate ownership in land or of the
land by a Chief or anvone else was foreign

in Re Southern Rhodesia [1%219] A2 211

ta) Critically =svaluate this statement and examine the
concepts of land ownership in the traditional system.
Does the term "ownershiv” when used in relation to
land exist at all in the Africarn svstem?

{b) How does the proposed 1
theory of land ownership®

Generally, are three categories of land in Zambia,

namely, Stateland, Fezerves and Trustland. Thezse

categories were introducsd by the Colonial System and

have continued to regulate reiations in land.

3 Analyse the nature of rights and interests in these

three categories of jand

o) s oa ve dllfﬂr from Trustland
‘he ts and =zlseo as regafds to
th
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able interests in Englisa

bl f hiz house con plot No.o 1
a Law ¥irm as trustees in
old son, John. Musonda
ecuted tne ftrust.
valuation field. stead of
acha (K20 m) the estimated
etched a paltry six million
paving legal ceats, Jane only
wacha (K2 m). On receipt of
d to Johansburg to buy items
hile there, she lost the
stolen while she drunk beer
A+ the time of the house sale, John was twenty vears
nine monthe reading a bachelor's degree in Law.
After covering the topic on eguitable interests. he
has approached your Law firm to help set aside the
sale and recover the house from Chilenje Valuers who
have since also sold it to the University of Zambia.
Explain the steps that must pe taken and define the
jaw at each stage.
5. “udenda owns a house in Kalundu Township, Lusaka.

1M of O

Iy

W

S

#]
St @

ol

e

nce from
ed them

ng the "dirt" they
suld result in



move out,
and forceably

At that point. Hobeday disclosed that he was infact
looking for a house for his girlfriend, Bwalyva. Bwalya
T i student who had failed to secure
us., H day piromnised y for ¢
ed he houze cou leased
Lo Hobeday » ne veayr'
ray ie other vea soon as
did.

o
onIes 3 aa cl i ay X
ne longer friends. The agreement hetween Mudenda and
Hob v ot Lan B i
. 3
d 1
T T

ste Succession Act, 1989, fa
he widow in both traditional
arly in relation to the chi

widower?

The Lands Acguisition ARct 1970 is an anachronism in a
liberalized envivonment?
Critically evaluate the powers of Fres n the

which the Act

o

o

END CF EXAMINATI
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Act No. 1 of 1991,
The Interpretation and Genseral Provisions Bot, CAP 2
of the Laws of Zambia.
The Industrizsl and Labour Relations Eot No. 27 of 1993
The Commission for Investigations Act, 195%1.
Phe Service Commissions .
THIS OQUESTION IS COMPULSORY
On 10.11.79% X was offered employment as a Biochemist on
permanent and pensionable terms by the Kachi Research
Board {K.R.B) a statutory Boarﬁ sstablished pursuant to
t} L33 Ligquors Aot (NLA)

On 15.11.79, X accepted the jok offer and immediately
started working for the Board. He “?Su joined the Local
branch of the WNational Liguovs and Associated Workers
Union (MALAWU) at his place of work.

R
JIl

(838!
advising
Divecter o
resinne wo
enteread

 NRLAWU =sxecutiv called a
the unian membars 1 T zolved to
ction following the faiiure by the U.K.B.
vlve a long-standing lesue pertaining to
. Immediately after the meeting, the
aratary wrote fTo iLhe Beoard Secrvetary of K.RE.B.
im of the strike acticon., Efforts by the
f K.R.B. to persuade the striking staff to
k proved futile and the industrial action
a 4th week.
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THE LAW OF BUSINESS ASSOCIATIONS

TIME: THREE HOURS (PLUS 10 MINUTES TO READ THE QUESTIONS)

INSTRUCTIONS:

1.

Students are zdvised to Answer question 1 and z2ny other
three questions, at least one question from <¢ach of
sections A, B and C. In all students must attempt four

gquestions.

This is not on open book examimation. FHowever, students
sre allowed to bring into the cxamination voom and to
consult clean, unmarked copies of the Companies Act,

Cop 686, the 'new’ Companies Act No 26 of 1994, the
Partrership Act of 1890 and any other relevant statutes.

q1.

COMPULSORY

Saimbwendwe Limited was incorporated under the Companies
Act, Cap 686 cf the Law of Zambia in August 1991. Its
authorised share capital was K1,000,000. By the end of
1993 the totzl paid up capital was K500,000. The ~bjects
for which the company was established were set out in 5

distinct parugraphs as follows:

(a) To de the business of canoe manufacturers and
repairers z2ad to assemble, manufacture and maintain
211 kinds of irrigation pipes, tractors, cgriculturad
equipmcent and implements of all types and descriptioas.
(b) Teo imprrt and export goods, articlss and merchandise

of whatever description for purposcs of resell in
the Renublic.



(c) To carry on the business »f buyers and distributers
>f grain and agricultural produce geaerally and to
seli, oxchange hire or ctherwise deal in packaging

materials of such grain and agricultural produce.

(¢) To carry on the business 5f travel agents and bankoers.

(e¢) T- &: any other business in the furtherance ~f the

above cbjectives as the directnrs may dacm apprepriate.

The three directors ~f the c-mpany were Sibweni (who
unfortunately failed to take up his share qualificatixn

2s he was ~ut of the country £or o several mcnths afte

the company had buea incorporated), Sinadabwe and his gir1
friend Mel~dy wh~ was a decade clder (having been born

exactly 3 yenrs before Zambia's independence day).

Ameng other things, the Articles ~f Asscciation of Saimbwend:

Limited provided that

"The Board of Directsrs shall have all the powers of
members in General Meeting, and shall exercisce such

powers 2s they deem fit to do so.”

Chipa» Bank was approached by Saimbwende Limited for a 1rnan
to finance tae importation ~f raw materials for their factory
making soft drinks for sell to fishermen and farmers. The
decisicon to enter into soft drink manufacturing was made by
the Directors. Since Saimbwenﬂe Limited was well known as a
dyaamic company with diverse business interests, the Manager
~{ Chipar~ Bank had no difficulties in approving the lean. It
is not very clear whether the company's comstitute documents

w=re supplied together with the applicaticn.

Saimbwende Liwmited's chinf accountant, Highway Malibiche was
c--1ling ~ff at his usual watering hole at the Lusaka Golf Clubdb
when he was anproachesd by Miserablq Banda, the Managing
Director of Chong:l~nln Investors Limited. The two agreed that
Choagelels Inmvestors Limited should suppnly 1000 overrals and
1000 pz2irs ~f safety basts for KZ,400,000. The terms of their

agreement was written ~n 2 packer of Peter Styvesant that



Miserudle Banda had in his pocket. A wesk later Chongal-lo

Investors Limited procured and Jelivered the gocds but

Saimbwonde refuse? to take &

Ao td

celivery »f the consignment.

Mermwhile, the soft Arink manufacturing business wns a t-tal

f15p and the Cmpany wa evidently not going to be adls to
repay the 1roan.

Advise Saimbwende Limited on their lizbility if any t~ either
T buth of the partics invelved.

(2)

(b)

{25 marks)
SECTION A

There have been mixed views on privatisation in Zambiz
Thers are those whe feel that privatisation in Zambia
has been rushed through 2nd vital socis-econsmic
consideraticons have been mverlncked. There are still
cthers whe argue that privatisation in Zambia was lonyg

cvercus and thot 1t is nroceadiny very slowly.

i

In 1ight ~f{ the »rovisi~ns of the Privatisation Act;
1852 square the two ~pposing views on privatisation
in Zzmbia.

{123 marks)

"Orldinary partnerships ave by the law assumed and
sroesumed to be based n the mutusl trust and confidenc:
af ench partner in the skill, knowledge and integrity
of every ~ther nartacr. As between tho partners and
the sutside world (whatever may be their private
arrangements betwceen themselves), ach partner is the

unlimited agent of every other.....”

Per Sir W.M. James L.J. in Baird's Canse
{1870) L.R. 5 Ch. App. 725.

With the help of suitable illustrations, critically

discuss the 2bove gquotation.

(12} m=arks)



(a)

(h)

G.4.
(a)

"A share is the interest ~f a sharehcider in the company
measured by 2 sum of money, for purprses of liability in
the first place, andé ~f interest in the second but alsc
consisting »F a series of mutual covenants entered into
Ly 211 the sharcholders interse in accourdznce with (the
Act). The contract contained in the articles ~nf assccia-
ticn is ~ne f the original incidents of the share. A
share is not - sum »f money...but is an intérest moeasuro:
by a sum <f money made up of various rights contained in
th2 contract including the right to 2 sum of money oF

more or less amunt.”

Per Farwell J. in Borlendis Trustee v. Stcel
Brothers Co. Lt (1901) 1 Ch. 279, 288.

Critically <iscuss this quotaticon in light of different

types of shares anl class rights. (15 marks)

In what maj-r respects is a cooperative society frmed
under the Coo, erative Sccieties Act Aifferent from a
*

company formed under the Companies Act and a Partnersihin

{crmed under the Partnership Act?
{10 marks)

SECTION B

Kingssn Kambwili ond Kickback Nshimbi are partiners who
trade under the name and style >f Muzabwera Entorprises.
Their partnership deals in food supplies. The tws
sartners, Kingson and Kickback have acthing in common

avart fr-m their desire t- make money.

Kickback signed an zgreement ~mn the firms letterhead

in the name - f the rm t: subnly stati¢nery'tﬁ A mental
houssital an? receive payaent in advance, which payment
was leposited ia the firm's account. The firm fniled

to deliver the stationery. Later -n Kickback pledped
the credit ~f the firm and ~btaincd stati-nery from 2
S.wet~ supnlier czlled Gondies Suppliers in order to
deliver to the mental hospital. On the way, hAowoever,
the stationery was snaked hy heavy unexpected rains

Jestroying 211 of 1t.



(:

b

)

)

Q6.

(

“

)

The Partnershiy was n-t registered under the Resistration
«f Business Nomes Act, Can 687.

Advise Kinpgson Kambwili of the liability of the partmershipn
©r his liability, if any.

(15 marks)

"The boest form 0 business associztion in Zambia is the
svle proprietor f£211-wed by the Hrivate company limited
hy zuarantee.”™ Critically discuss.

(16 marks)

The Privatisation Act sets —ut the vari>us modes »f
Privatisation f state owned enterpriscs. Which one of
thesc m~des has heen used more often than ~thers so far
and wruld you say it hes nroved to be the best methnd

zvailahle? Give reasons.

Peter Chakerwa ~f Shan;ombo Vilage zlong with some
village colleagues wish to form some kind of bhusiness
enterprisce for the purpose »f buyving grain from the
villagers and reselling it. They als» wish to open a
shop that will bring in mechandise from the city in
nrder to ease the sufferings ~f the pe~ple ~f Shangmmho

when 1t comes t~ acquiring essential commodities.

What form »f business asscociztion would you advise Peter
Chakorwa to form and why?

_SECTION C

Are crooperative societies still relevant t> the business
dictates of the Third Republic in view ~f the liberalisa-
tin of the ceconrmy?  Exjlain in light of the cooperative

srinciples.

{9 marks)



(d)

Q7.
(2)

(b)

Kokoliko, the Devnuty Minister in the Ministry of
Finance and National Plonnings in the Republic of
¥wenga was nominated as a sharchelder in PIMCO a
major parastatal company in the Republic of Kwenga.
The Articles of Asscciation of PIMCO 4did not make
nublic eoffice a condition precedent to becoming a
shareholder. Ia March 1992 Xckolikn resigned as Deputy
Minister on health grounds znd died three months later
of natural causes. His wife,Nkwilimba, as the survivor
and nerson2l representative wishes to inhaerit the
husband's shares in PIMCO »nn the strensth ~f a clause
in the Articles of Association which reads:

“In the case of death of a member, the survivor

~r survivors where the Zdeceased was a joint

hiolder, a2nd the leoal renrcsentative »>f the

deceased where he was the scle hrlder, shalil

,“..
o

e the only serson recognised by the company

-y

w

1s having titlie to his interest in the share.”

Assume that the companies Act of Kwen;;n is paramateric
with cap 686 ~f the Laws ~f Zambia. How would ynu
resolve the probliem?

{16 marks)

Persons intending to form conoperatives must undertake

extensive preparatoery work befsre lodging their

application to the Registrar. What does this preparatory

%

work entail? Are they anywhere set cut or implied in the

Act? (123 marks)

In what circumstances may a2 Partnership be dissclved
with recourse t» the crurts of law?
(12} marks)

END OF EXAMINATION
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INTERNATIONAL LAW

TIME: THREE HOURS

ANSWER: ANY FOUR QUESTIONS

1. Compare and contrast:-
(i) Accretion with Prescription
{(idi) Territorial Principle with Nationality Principle
(idid) Customary international law with General

Principles of Civilised Nations.

2. Discuss the various methods of making treaties in
international law.

3. "A state must be allowed the latitude necessary in order
to be able to adapt its delimitation to practical needs
and local requirements."”

Define the rights of the Coastal State over its
territorial sea and analyse the scope of the right of
innocent passage.

4. fa) In what way(s) should the United Nations system be
made to improve its structure and make the
more effective?

(b) Are the UN General Assembly Resolutions
sources of law and how do they differ from Security
Council Resolutions?

5. Kachepa is an officer in the office of the President,
a secret service. Part of his assignment was to monitor
the political activities of students and lecturers at the
University of Zambia.

Following a major student unrest at the university as a
rezult of what students cailed intolerable corruption

in government, Kachepa was dispatched to monitor the
campus. Unfortunately, one mature age student recognised
him as a member of the Special Branch.

e



When Kachepa was identified stones rained on him from
students but he managed to run away. Then, from a
vantage point, Kachepa took cut his gun, until noy
hidden in his suit, shot dead ten students and escaped
to safety. The students scampered in various directinns.

Kachepa ran to his friend. anocther Special Branch officer,
who advised him to run to Namibia to escape the law. He
did but in Namibia, police picked him up and charged him
with the murder of the ten students in Zambia as well

as other minor charges of illegal entry.

In the meantime, Zambia has made Fepresentations to
Namibia for the return of Kachepa to face murder charges.
Namibia has declined the Zambia representations and
explained that it had Jurisdiction to charge Kachepa for
the murder offences.

Identify the issues and advise the parties. Would the
principie of Universal Jurisdictien apply in a matter
like this?

You are the Zambian High Commissioner to Kenya
accredited to Somalia and the Horn of Africa. Somalia
has suddenly slipped into civil war and a fatricidal
fighting never seen before. The war has literally
decimated the country to the ground with the result that
there is no government and just no sign of central
activity anvwhere.

After evervthing around had been destroyed and all
political life terminated, Somalia returned to the
condition hefore ceclonialism. Various clans have

assumed political authority over their people, a situation
that has produced roughly severn major tribal groupings.

At the summit meeting of the Common Market for Eastern and

Socuthern Africa (COMESA), seven leaders cf these clans
have appeared each claiming to he legitimate
representative of the "government" of Somalia. This has

been compounded by a resolution by COMESA urging the Heads
of State ang Covernment to declare the "state" in Somalia
a5 non-existent.

Discuss the issues involved and brepare an opinicn for
your President on the state of the "state"™ and
"Government" of Somalia.



~1

Zambian authorities have nationalised a factory belonging
to Mr. Ashid, an American national. The measure that
nationalised the property merely said it was necessary

in the public interest. In international iaw, there isg

a requirement that where property is nationalised. the
nationalising state should pay prompt, adeguate

and effective compensation.

The Zambian authorities have not done this.

Mr. Ashid, who has gince returned to the United States of
America in frustration. has approached vou with
instructions to represent him against the Zambian
government. You immediately write the Permanent Secretary
in the Ministry of Foreign Affairs in which you draw his
attention to the duty of the Zambian government in
international law to pay prompt, adeguate and effective
compensation to your client for the nationalised property.

The Permanent Secretary has replied you denying liability
because, as he claimed, Zambia was bound by Zambian Law
which did not carry this duty for natiocnalised property.
He writes that if the duty to compensate the owner of
nationalised property existed in Zambian Law, government
would have ohliged.

a) Advise Ashid and his counsel on their next course
of action.

b) What would be the position in an internaticnal
arbitration where the law of one of the parties
seems contrary to international law and public
peolicy?

END OF EXAMINATION
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INTEENATIONAL TRADE AND TNVESTMENT LAW

TIME: THREE (3} HOURS

INSTRUCTICNS:

ANSWER QUESTION 1 AND ANY OTHER 3 QUESTIONS. PLEASE NOTE THAT
APART FROM QUESTION 1 WHICH CARRIES 40 MARKS, ALL OTHER
CUESTIONS CARRY EQUAL MARKS.

1. {a) Discuss emma of Zambia's ever increasing debt
burden i iew of the World Banh and IMF obijectives
and function.

(L) Make some proposals on how lawyers can contribute
effectively to the resclution of this debt crisis.

2. outline the major objectives of the Investment Act of 1993
taking care to discuss the incentives it contains. In
what ways does it differ from the investment climate under
previous investment instrummnfc

3. The General Agreement on Tariffs and Trade (GATT) was
founded on the principles of free trade. Discuss these
provisions under the agreement which promote this
principle. Cite at least two major examples of efforts
Ly two countries to control trade by circumventing one
or other of the GATT provizions.

4, "The answer to Zambia's economic ills lies in closing its

bordere to imports". Discuss with regard to issues of
(a) regulation of qguantitative restrictions
{b) bkalance of payments exceptions
(c) regulation of subsidies
5. (a) What is CIPEC? Outline its history

(b)Y Examine the

legal concepticn of international
commodity agree

ements.



(a2

~1

Transfer of technology is a crucial factor ino the
development of the third worid.

{a)

Examine the Code of Conduct on Transfer of technology
and indicate its positive or negative potenitial for
the third worid

Make
upon

as to how the Cede could be improved
technology to local

Zambian industiryv.
-~
Compare and contrast the functions and structure of the
Sceuthern African Develcpmant Community with the
Preferential Trade Area for Eastern and Southern Africa.
Discuss the rationale or lack of it for the existence
of the two organisations in the same region.

[
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ABMINTSTRATIVE LAW

TIME: THREE HOURS

ANSWER: QUESTION ONE (01) AND THREE OTHERS

IDATES ARE ALLOWED TC HAVE IN THE EXAMINATION HALL AND TO
R TO UNMARKED COPIES OF THE FOLLCWING STATUTES:

payw

T T orn
E'.-x‘h_s_.- 1 QYIH

®
o
—

Act and all amendments thereto.

e Employment of Women and Young Persons Act and Labour.

3. The Industrial and Labour Eelations Act 1993,

is _compulsory.

wag emploved as a tutor at the Chingaipe
b L ¥

L
the Fastern. Province of the Republic of
college is one of the constituent coclleges
Universzity, a publ: 1 sity established -
with the : he Higher E”ucation_i\wx

"P.K' as he wag fondly called by Phis admirers, was a
highly gifted public speaker. HNot surprisingly, he was

ected President of the Local branch of the National
cllege Tutecrs' Union {NACGCTU).

ing of all the
ege at which he urged them to
ilowing the universitv's

On July 30th, 1992, 'PK' called a meeti
= i
i
ementing improved conditions o

members of NACOTU at
goe on an immediate s

failure/delay in impl

: ! for an industrial action met with
immediate s e s a1l ! llege staff vowed to remain
on an indefinite strike

et



Director

hisz contract

from July 30th

"K'z letter resad
"1 am directed to inform yvou that since vour strike
action was clearisy 3 d, vou, by vour said

action, termi;
the college .....

o
=

o
=

¥
k

P.K. is extremely upset by the centents of the said
letter. le has approached vou and handed over to you
- b ollowing: -

1
"

..F

fo

o
-,

b

{a) His
L oo

PR

contract of e
ation Act (HEA)

provisions of the HER:

o

]
]
~t
-y
{i

t
e

‘ollege a
eving that a member ta
d from his office or employment
sconduct or for failure to
tions of his office or
ail -

{(z) give notice of those grounds to the member
in gquestion:

(b) suspend the memher in quest
employment pending investi

{d} make arrangements fcr th@ member in
stion +0 he

ot appearing be

the University':

the matter,

5,11(1% Tribunal to
de disciplinary
10¢.
{2 ghall be binding on

Bdvise P.H.

the
for

merits and de
PﬁK. as wall 5t Cemp. '
client on the most suiltal for Ffor se ng the redress
that yvou have i e ; sue

.



" o
251

3

i

employvee with
termz of

a SYMS 0? the

ot ozt In writing
ves hts in terms of
can upon them by

o

its Limited, manufacturers of hair-care
ittent Ef engaged Kadansa as their
Sales executive in Lusaksa Radansa was paid
£ 10% on all sales effscted by hin.

0 boost hig sales, Kadansa appointed sales
appointment of the agents had the blessing of
management. From the sales by the agents,
ived an additicnal commission of 3%.
i terms of Kadansa's emplovment were the

£ ¥ r a duration of 7 vears
with an cption to renew the contract upcn
¢ ¢ terms for a further period of

gelling;

Kadansa was not to engage himself in any
by o5 ted with hair-care preducts
£ 3 re after leaving the
€11 restments Ltd.
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TAXATION

TIME: THREE HOURS (Plus 10 minutes to read the cuestion)

ANSWER: QUESTION ONE AND ANY THREE OTHER QUESTIONS

NOTE: CANDIDATES MAY CONSULT THE INCOME TAX ACT AKD ANY

AMENDMENTS THERETO.

Professor Augustus Montague was offered a teachirg post in
the School of Agriculture at UNZA. He arrived in Lusaka on
September 1, 1993. His wife Sarah and son Juliv:; arrived

in the country on 20th October, 1993 to join him. In order
to spend their time usefully the three formed a2 jartnership
with a view to producing early maturing maize seuds. Julius
who was born blind was to be a sleeping partner.

The starting capital was X1 million. The wife 2md son
contributed K300,000 and K200,000 respectively while the
professor contributed the remainder. The firm ~civired a

loan of K6 million from Lima Bank at 30% interect and
purchased a tractor worth K3 million and a water pump worth
K600,000. In addition, the firm constructed a dwelling house
for their workers which cost K2 million. K300,::00 was spent
on fencing the farm while K100,000 was spent on pianting grass

for the prevention of soil erosion.

The firm's accounts at the end of the financial yenr showed
the following:

(a) the entire loan plus interest was repaid;
(b) expenses on utilitics and wages were K2 million.

(c) gross income of K10 million was recorded.



The firm has approached you as a tax consultant to determine
the net profit due to each partner.

Jason Sangwapo went for medical treatment at a private clinic
in Johannesburg to remove a cancerous tumor from his right
leg. By the time he was out of hospital and fully recovered
he was owing the clinic 10,000 Rands. In an effort to raisc
funds he looked for work at the ZCCM branch office in
Johannesburg. As he is a computer expert, the company gave
him a two week consultancy to instal their new computer soft
ware recently received from the headquarters in Lusaka. He
was paid 2 consultancy fee of 15,000 Rands after two weeks.

Meanwhile, being an accomplished guitarist he played with a
famous South African Reggae Band for which he was paid
10,000 Rands. After the two weeks he pursuaded the band to
tour Zambia where they staged four shows in Lusaka, Ndola
and Kitwe. He was paid K2 million.

Citing relevant authorities determine whether the Zambia
Revenue Authority can tax him. If indeed he is taxable
calculate the tax due from him. Assume that the exchange
rate is K150 to a Rand.

"For any country, appropriate tax treatment of the family
constitutes a cardinal issuc for policy consideration in the
design and implementation of its scheme of individual income

taxation"

N. Simbyakula, "Tax Treatment of the Family in Zambia" in
(1990) 39 Bulletin for international Fisczal Documentation,
P502.

With reference to this statement discuss the available
methods of tax treatment of the family that z country may
adopt. In ycur view which is a better method and why?



4.

J and J Ltd are transporters. In fiscal year 1987 they
purchased a Leyland truck from Blackwood Hodge at a cost
of K5 million. The truck was estimated to have a salvage
value of K500,000 and a service life of 500,000 kilometres.

At the beginning ~f fiscal year 1994 the truck's mileage
reading was 430,000 kilometres. At the end of the year
the truck finally clocked 500,000 km =nd the company
auctioned it off for K1.2 million.

You have been informed that the company made a gruss profit
of X8.7 before the sale of the truck. Other expenses
and utilities amounted tu K4.37 million.

Using the units of production method determine the

depreciation for fiscal year 1994 and the total tax due.

The Managing Director of Preamble Investments Ltd has
sent ynru some information about his ccmpany. It has an
authorised share capital cf 1,600,000 shares at a par
value »f K2.50/share of which 250,000 shares are fully
paid up.

At their Board of Directors meeting of 6th December, 1994
the directors declared a divident of K20/share. Precamble
Investments is alsc the majority shareholder in its
subsidiary Preamble Holdings Ltd in which it holds 150,000
shares <f which 120,000 shares are fully paid up. Prcamble
Holdings also declared a dividend of K60/share.

Both companies wish to be advised on how much withholding tax
is due from each one ~f them.

(2) There are four commonly used methods of evaluating
inventories as they flow through a business. Show
by way of examples how any three of these mathods

are uscd tc compute ending inventory.



(b) Which method would you advise tiae Ministry of Finance
to recommend for legislation if it is desired to raise
greater revenues from the corporate sector?  And what
effect would such legislation have ~n the investment
climate in Z2mbia?

END OF EXAMINATION



